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й " ÍNDIAN CASES. 
19 ALLAHABAD LAW JOURNAL, ввом 18тн Novexser то Deormser 29, 1921—sonold: 
Е 
4 
96i | Muhammad Atta v, Emperor , ... To be- 971 | Firm . Gokul Prasad-Har Prasad 
j printed; у, Ват Kumar ise 878 
962 | Ram Brichhi Bai v. Deoo Tewari | 65 358 | 978 | Bhup Kunar v. Balbir Sahai 64 835 
“964 | Máthnra Prasad v. Rameshwar ... | 65 .371 |. 985 | Jaswant v. Emperor. G4 843 
„968 | Rameshwar Das v. Bri Lal . ..!65 5741 : Ж 
3 U, P. LAW REPORTER, Parr 12, 1921. : : 
a " Privy Council, x Allahabad High Court ~ coneld, 
85 | Panduring Krishnaji v, Markan- 202 | Mohammad Shakur Khan vj 
! deya Tukaram 65 954 . Shahjahan Begam ` 7163 125 
90 | Chandra Kanta Das v. Parasullab 204 | Badri Singh v. Emperor we 163 616 
Mullick '65 271 ` 
Я Lahore High Court, 
Allahabad High Court, i 
- 94 | Laik Shah v. Dina Nath we | 63 515 
197.| Ram Pal v..Batahia . 4.164 191 99 | Molu Mal v. Sri Ram 163 33 
198 | Alay Mohammad v. Emperor .., | 6% -278 . oe б 
199 | Ohhiddu v, Carew & Co. Ltd. ... | 63 138 ` JOudh Judicial Commissioner's Court, 
201 | Guman Singh v, Raghunath 
^ Singh ` . | 63 107 | 89| Ummesalma у. Amjid Husain .., | 65 448 
93 ! Abdul Ghani v. Ashiq Husain ... | GS 412 
é: 45 I. D. R, BOMBAY Szzixs, ғов Novemper-Decemprr, 1921, 
1165 | Vishnu Ramchandra v. Ganesh [ 2 1284, Sa&dbsukh Gambhir Chand v. 
Krishna ii 3 673 Baijnath Harnandrai „|63 37 
1161 | Damodar Tukaram, v, Secretary 1288 " Rustomji Dinshaw ү, Dosibai 
.'.|.'oeffStateforIndia  . ..|62 673 .| .Rustomji 63 41 
1107 Gangabai v. Hari Ganesh Я 62 вво | 124: Ebrahimbhoy Pabaney Mills Co. : G 
e1170 | Hiralal Ramnarayan v. Shankar des Ltd. v. Hasan Mamooji w | 63 432 
: Hirachand G2 637 | 1247 | Pranjivan .Hargovan у, Bai 
1177 | Jagannath Wasudev Pandit, In re | 61 271 | - Bhikhi | 63 917 
71181: | Laxman v. Manju | D Gk 289 | 1253 | Nowroji Padmaji v, The Deccan 
'11E6 Shankar Daji : Dattatraya Bank Limited 63 95s 
“ja Vinayak G3 248| 176) | Sitaram Sakharam v. Laxman s 
1197 | Gurushantappa v. Mallaya | 63 240] ` Vinayak 64 162 
1201 | Ghelabhai v. The Е. 1 Railway 1 1286 | Aurangabad Mills, Limíted, In 3 те | 64 9 
Company - - 63 241 1294 | Kundanmal Dowlatram v. Lakhmi 
* 1207) Vithoba Mahipali v. Balkrishna ` Chand -> . | 63 1007 
^a Sakltram 63 284 | 1296 | Chandsaheb —Kashimsaheb ү, 
1218 | Secretary of State dor India y, Ў Gangabai 1,064 2 
Freres 62 675 | 1301 | Dnyanu Laxuman v. Fakira 164 16 
1219 | Gokhale v. Ratochandra Trimbak | 63 908 | 1308 | Tata Iron and Steel Company, 
1222 | Bhailal Chaturbhai v. Kalyanrai Limited, In re 64 12 
Vrajrai ..| ӨЗ 952 | 1324 | Vishvanath' Ganesh v. Q. I, Р, _ 
1228 | Ismailji v. Ismail Abdul Кайаг... | ӨЗ 959 Railway*Oompany . | G2 1001 
| 1335 | Abdul Hajack v. Vaman Ganesh .. | G3 902 
А 1889 | Girjabai v, Hemraj 64 681 
23 BOMBAY LAW REPORTER, «твом OctoBzg TO Dxogspss, 1921. 
1078 Parvatava v, Fakirnaik «i 64 899 | 1132 | AlcockeAshdown Co Lid v. Chief ^ 
1079 | Abdalla v. Ismail ..]64 9:8 Revenue Authority, Baiting «a 164 9:9 
:1083:| Khanderao v. Balkrishna [659 9:7 | 1185 | Ramnath v, Bamrao G4 966 
2086 | Mahomedbhai v. Adamji ` ... | G4 919 | 1144 | Fazalv. Mangaldas ` 6S 726 
1091 | Nagindas v. Mahomed- Yusuf - ves 64 923 |1174- Gulabchand v. Ramnath we | OF 695 
1098 | Raghunath v, Ramchandra +. | ӨФ 928 | 1176 | Kdshaba v. Budhaji ww | 6% 1004 
1102 | Tata Iron & Steel Co. v. Chief. 1183 | Meberbai v. Dadina .. | 64% 1000 
Revenue | Authority; Bombay ... 64 931] 1186 | Narayan , Laxman у.  Ohapsi'|. 
1104 | Bir Hormusji A, Wadia, Im те ... | 64 933 Dosa М ^. | G4 1002 
1108 | Nazar Ali v. Malwa & Co .. | 64 948 | 1191 "Bai Кета] v. Madhu Kala . 64 972 
1119 | N. Roy & Co. v. Surana, Dalal a. 1195 | Zipru'v. Bomiya . 164 v15 
&Co > ..]1 ӨФ 985 | 1199 Te v, Abdul Rahman ` we | 65 445 
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23 BOMBAY LAW REPORTER, rrou Оотовев то Deonuser, 192P—~sonold, 


























12C0 | Enapeifr у. Machado T To be 1255 | Rapapqrt у. Kallianji " „| 66 8 
printed. | 1269 | Bapuji v E&mail S164 614 
1208 | Emperor v. Gfllabjan .. | G4. 669 | 5263 | Abdul Hussein v. Mistri & Co, .. | 63 618 
1290 | Gamesh v, Ramchandra „. | 64 564 | 1267 | Panalal Ganeshdas, In ve a | 6% 610 
1213 | Vallabhdas v. Nagardes ўе To be 1268 | Bhimrao v. Sakharam on, | 64 612 
Р printed, | 1272 | Bhau v. Narasagousa uw | 6% 614 
1926 | Keshavlal v, Ambalal 4.164 676 | 1279 | Motilal v. Bai Mani m To be 
1228 | Senaji v. Pannaji ..] 64 E60 . ` printed, 
1281 | Nathubhai v. Himatlal * То Ье 1288 | Nowroji v. Special Land Acquisi- ' 
: printed. tion Officer i "m To be 
.1936 | Bhupal v. Tavanappa „| 64 568 ; x printed. 
1238 | Narsinha v. Balvant G4 570 { 1299 | Cooper v. Macmillan & Co, w | 65 187 
1241» | Jerup Teja & Co. v. Peerbhoy er 4 obs 1316 | Jairam v. Nowroji ve | 65 212 
1249 | Vithaldas v. Hansraj vi 688 | 1320 | Bharmappa v. Ujjangauda ue | 6S 216 
` 1761 | Jafferji v. Miyadin he EH 692 | 1826 | Abd@l Hussein v, Mahomedally,.. | G5 160 
1263 | Hanif v. Kulsum we | 6& 7081. 
11 LOWER BURMA RULINGS, rrom JULY ro Seprenper, 1921. ' 
83. Maung Tin v. Ma Mai Myint... 65 459, 152 | Maung Bya v. Maung Kyi Nyo .. | 66 606 
89 Maung PoZu*. Maung Po Kwa | 65 322 | 155; Ma Yait v. Maung Chit Maung .. | G6 609 
* 94 | Santhayi Ammaly.M.K.Mahomed | 65 405 | 163 | S. О. Das Gupta v. Burma Bail- 
99 | Maung Gale v, Ma Hla Yin 65 41г ways Co, Ltd. ia To be 
108 | Ponnamal v. Bank of Rangoon ... | 65 450| | . printed. 
111 | Maung Tun Aung Gyaw, In the -174 | Palawan у, B. Kanu 66 601 
matter of i А sas To be 178 | О. R. M. Chetty Firm v. K, M. M. 
f printed. А. K, Muthu Mahomed &Co.... | 66 500 
115 "Nga Khar v. Emperor ..| 69 495 | 180 | George Henry Paul v. Thomas : 
119 | S. P. 8. Chetty Firm v. Maung Thompson T" To be 
Fyan Gyi ..168 662 a printed, 
124 | Ma Nyun Sein у Maung Chan Mya, 66 573 | 182 | Hunt Huat & Co. v. Sin Géo Moh 
7184 | Nga Han Kyiv. Emperor a | 66 514 : & Oo. 66 510... .. 
136 | Nan Ma Mya v. Emperor .. | GS 665 | 183 | Ayesha Bee v. Gulam Husein go VAT 
187 | Maung Pho Mya v. А.Н. Dawood |. Suleman Aboo 66520 сте 
, & Co. ..] 66 584] 199 | Maung Shwe Ywet v. Maing Tun d im ш, 
141 | S. К. Е. S. L. Chetty Firm v. Shein a | 66 648 
, Amarchand Madhowjee & Co.... | GS 579 | 213 | Mrs. Kirkwood у. Maung Sin .., 68. 643 
148 | Quah Cheng Gwan v. Maung Po Му 66 589 |. 217 | B. M. P, A. Anamale Chetty v. | Tobe ^" > 
151 | Ma E Dok v. Maung Po Tha  .. To be Mrs. Basch e] printed 
printed, NT Б 
4 UPPER BURMA RULINGS, From Juty то Оёбкмвкн, 1921, . u Qu 
2 | Jagannath Kahar v. Emperor 65 653 18 | Maung Po Thaung v. P, L. М, В.М, . эе 
8 Ma Shwe Thit v. Maung Po | Muthia Chetty 65 84 ~ 
Aung эн ae | n 80 мүш Po Din v. Maung. Po E 
» Ма Mun  . Nyein 360 
15 Maung | s Po Saung v. 83 | Maung Tun E v. Maung Shwe Tha 66 368 
К . 811 Maung Ап Gale v. Ма Min Dun... 66 365 
48 I. L. R; CALCUTTA Sznizs, FROM SEPTEMBER то Decanzer, 1921. 
757 | East Indian Railway Company | 889 , Nomi Chand v, Radha Kishen .., | ӨЗ 904 
^ v. Kirkwood , Tobe e| 844 | Calontta Turf Olab v, Secretary 
printed. | - of State for India ..168 473 
768 | Birendra Kishor v. Secretary К: 856 | Habibur Rahman v. Altaf Ali... | GO 937 
` State for India 61 112 |. 837 | Khetra Mohan Das v. Emperor ... | 66 632 
788 | Chandra Kanta Nath y. Amjid 874 | Mahendra Bhumij v. Emperor ..| GO 69 
Ai, ..161 466 | 879 | Cherakuddin v. Rem Siraman ..| 62 432 
796 | Chatürbhuj v. Basdeo Das .. »66 198] 882 | Ratanchand v. Gobind Lall Dutt | GO 454 
&02 | Lalit Kumar v. Dasrathi Singha... | GS -261 | 889 | Dekhari-Tef Оо, Ltd. v. Assam- 
811 | Lakshmidar v. Ratnakar 6I 1 . Bengel Railway Со, Ltd. uv 68 469 
817 | Narendra Lal Khan v. Tarabala 832 > R. O. Sen v, Trustees for the Im. i 
. Dasi 66 20|. - provement of Calcutta and Land 
- 832| Ma Shwe Mya v. Maung ма | . Acquisition Collectorof Oaleutta | 64. 577 
ee Е Hnaung А we | 63 914 | 902 | Sewratan v, Kristo Mohan Shaw - | 66 481 
з E CL ML MM M QM MN QD 
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48 I. L? R., CALCUTTA Seres, FROM Бертюмвев то Drogusss, 1921—«onold. 
' 006 | Mahomed Kamel. v. Hedayatuila | 64 861 | 1036 | Kulada Prosad v. Ramona | 
911 | Legal Ramembrancerv, Ahi Lal Pattanaik ae 
` Mandal ..| 66 996 | 1042 |.Deoki Sha v Empero” » 
916 | Manick Chand, In re v. Corpora- 1046 | Prasana Kumar Roy v. —: 
су tion of Calcutta 65 600 Boy : E 
926 Biswanath Das Ghose v. Sorashi. ЛОБІ | Chandra Kumar v.. Prasanna 
"pala Dasi 66 590 Kumar i 
-955 | Goberdhone Das Deora v.. Dooli- 1089 | Shasi Bhusan Shaw v. .Hari 
chand „161 210] | Narain Shaw 
983 Amarendra, Krishna Dutt v. * | 1078 | Prabodh Ohandra Mitter v, Harish. 
Monimunjary Debi 66 586 Chandra Naskér . et] 
984 | Gobinda Chandra Pal v, Kailash 1086 | Lakshan Bor v. Nara Narain 
| Chandra Pal 66 154 |. Hazrah is 
997 |. Rana Mahatab Singh . у. Badgn 1089 | Albert Felix Seldana, Bukhlal 
Singh we | 6% 194 Karnani v. Official Assignee of 
1019 | Peary Mohan v. Manohar 62 7 Calcutta · A 
1080 | Ohandra Kanta Das v. Parasullah 1100 | Rajendra Lal v.:Mrinalini Dasi .., 
Mullick we | 65 271 | 1105 | Rajani Kante v, Idris Thakur... 
e * 
84 CALCUTTA LAW JOURNAL, From lsr.Jury-To lýra Avausr, 1921. . 
96 | Bharat Ramanuje v. Sarat Kamini 
1. ] | Gulab Singh v. Balabhdas „| GI 769 Dasi wr | 66 -278 
6 |: Malayandi Appayasami Naicker v. Е 107 | Luchiram у. Radha Charan .., | 66 - 15 
Midnapore Zémindari Co Ltd... | GO 958 | 118) Ghulam Abbas Khan v. Amatul 
:16 | Jaggannadka v. Veerabhadrayya 61 667 Байша . GO 937 
29 | Jogobondhu v. Rajendra Nath „. | 66 121 | 119 | Mesbahnddin Ahmed v, Abdul 
85 | Kristo Das v. Abdul Karim — ... | G2 474 Borkat ‚| 65 859 
39 | Hari Singh v. Kankinarah ‚ Co. 128 | Hamida Rahaman v. Jamila 
Ltd 66 389 Khatun ' „| 65 -837 
51 | Бајапі Kanta Saha v. Idris Thakur 64 :80 | 125 | Bhuban Chandra v. Nibaran 
53 | Ashutosh Das v. Emperor «166 513 Chandra i | 62 328 
56 | Perrazu v, Subbarayadu we | GI 690] 127 | Gogan v..Karimmaddi vee -65 - 856 
76 | Madhu-Sudan v. Debendra Nath | ӨӨ 200 | 129 | Promotha Nath Ray v. Dinamani | 65 826 
77 | Nilambar v. Mohammad Din  .. 67 105| 183 | Jogendra Nath ‘vy. Jagadindra 
19 | Johar Mull v. Jatendra Nath... | 67 103 Nath axe To Ъз 
.86 | Peary. Mohan v.-Manohar 162 76 printed, 
94 |; Sailendra Nath v. Ram Charan „‚ | 66 268 | 141 | Secretary of State for India -in 
Council v. Wazed Ali Khan... | 65 866 
25.CALOUTTA WEEKLY NOTES, reom Макон то SrpPrEwszR, 1921. 
861 | Khptramoni Das v. Jiban Krishna GO — 1, 426 | Rayaz Singh v. Morgan E 62. 190 
366 | Maharaja Bahadur Sirigh v. А. Е. 428 | Bajranga Lal Kedia v. Emperor... | 62 871 
. Forbes ..| 89 782 | 483 | Rajani Nath-Das у, Nitai Ohandra , 
869 | Shambhd Nath v. Satish Chandra | 6G 49 De iai 50 
$76 | Hemendra Mohon Khasnobis v. 485 | M. В. Seturatnam  Aiyar v.: 
Dharaninath Chandra Hoy |... | 62 418 Venkatachala Gounden 156 117 
378 | Sasibala Debi v. Amala Debi .. | 66 61 | .496 , Annada Mohan Hoy v. Gour 
883 | Mahendra Bhumij v. Emperor ..|66 69 Mohan Mallik «165 27 
3886 | Hussonally-v. Tribhowandas  .. | G1 861] 511 | Tirugnanpal :v, Poupemmat 
897 | Mathu Mal. v, Durga Kunwar .. | 55 .969, Nadathi *' 58 228 
400 |.Kamini Kumar y. Protap Chandra | GG 608 | 514 | Sayyapureddi Chinnáya Dhora v. 
«403 | Krishna ‘Bhamini Dasi v. Broja Exhperor ..1.59 926 
Mohini Dasi «166 38] 519 | W. J. Rees v. John Young | 66 745 
408 | Jagdish ^ Ohandra Bose v. 525 | Burendra Nath v: Aghore Nath | GZ 464 
Emperor wm |66 67 | 527 | Sudhamoni’ Das v. Surat La] 
403 | Maniklal v. Bijoy Singh » | 62 356 ‚ Das 66 60:8 
417 | Radha Kishun v. *Khurshed ў 534 | Amar Nath v. Firm of Hukem 
Hossein | 55 969 Chand.Nathu Mal CA O .379 
420°! Sulin Mohan Banerjee v. Raj |. 544 | Protap Chandra Gope v. Sarat 
Krishna Ghose 60 826 Chandra Gangopadhyaya .., | G2 348 
424 | Sabjan Mandal у. Haripada 550 | Herinath Bandopadhyaya v. Pro- NE 
Saha «« | 66 108 motho Nath Roy 4164 747 
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Ы e. 
25.CALCUTTA WEEKLY NOTES, rrom Макон. то Seprauper, 1921 —ocontd, 
———— — —  — —————————————————————— ee Ессе 
s A в 
552 | Srish Chandra Chatterjee v. 720 | Abdul Kader v. Mono MohanGope | GG 75 
Golap Moni Îasi G3 5141 721 | Sitla Bakhsh Singh v. Sital 
554 | Nripendra Kumar Dutta у, Nadir Singh | 6O 545 
Khan .66 46] 734 | Royal Oaloutta Turf Olub Y. 
056 | Rajendra Kishore v, Mathura. Secretary of State for India ... | 66 473 
Ы Mohan t | 55 228] 740 | Krishna Kumar Ghosh v. Pasu- 
6597 | Sabitri Thakurain v. Savi 60 274 pati Banerjee «63 H 
664 | Baijnath, Prashad Singh v. Tej 748 | Shahabaj Mandal v. Вһајоһагі 
Bali Singh 60 6534 |e Nath e «| Tobe 
581 | Raja Hajeswara Sethapati Aver- printed, 
gal v. Velusami Tevar БӘ 880 | 745 | Pokhar Singh v. Jagu Singh .. 1 681 
685 | Pramatha Nath Basu v. Bhuban 6! 720 | Sukhlal Karnani у. Official 
Mohan Basu G4 980 Assignee-of Calcutta 66 715 
. 594 | Har Ohandra Roy v. Mahomed ; 756 | Abinafh Ohandra*Kar v, Bhuban 
Hosein 66 312 Chandra Maiti 63 126 
595 |-Bhutnath Jana v. Tara Chand 741 | Tara Prosanna Sen v. Shandi Bibi | 62 481 
^ Jana .. | 59 17: ; 7 27! Salendra Nath Mitra v, Ram 
597 | Ganendra Mullick, In re 67 18 Chandra Pal 66 248 
599 | ‘Ayemuddin Bewg, v. Asimnddin 770 | Maharaj Bahadur Singh ү, Bal. 
$ Pramanik » To be chand 61 702 
printed, | 775 | Uma Charan Sett v. Kanai Lal 
601 | Sitanath Shaha  Bhowmie v. Sett „ | 66 021 
A. Harvey 63 333 | 776 | Kulada Prasad v. Ramanand ... | GI 928 
602 -Biswambhar Roy Bashia v. Amin. 719 | Prasannamayi Dobya v. Baikuntha 
uddin Talukdar „|61 63 Nath 68 782 
603 | Deoki Sha v. Emperor ..162 876 | 788 | Superintendent and Remembr. 
603 | Bhaidas v. Bai Gulab 160 822 anser of Legal Affairs, Bengal 
609 | Gangadhar Goala v. Reginald v. Lalit Mohan Singha Roy ... | 62 578 
William Lemon Reed | 64 665 | 794 | Anand Rao v. Ramdas Daduram.,, | 62 737 
PN dul Jabbar v, Emperor . | 66 65] 797 | Nakimo Dewani v. Pemba 
‘Rajani Kantha Saha v, Idris Dichen «a | 59 911 
Thakur ..| 64 280 | 800 | Narendra Lal Khan v. Tarubala 
617 | Lakshan Bor v.  Naranarain Dassi 66 209 
-Hazra „ | 6G 71 | 806 | Ramanuj Das Mohanta v. Chanüra 
618. | Aswini Kumar v. Emperor . | 65 1005 Sahoo 66 273 
623 | Abdul Rahim Mir v, Emperor .., | 62 878 | 818 | Upendra Krishna Mandal v. Naba 
680 |-Radhakrishna Ayyar v. Swami. Kishore Mandal ..|62 615 
natha Ayyar GO 85] 816 | Superintendent and Remembr. 
634 | Girish Ohandra Roy v. Mahomed ancer of Legal Aifairs v, Baroda 
Shajed " Not Kanta Majumdar „„ | 66 1003 
raportable,| 818 | Secretary of State for sam 
689 | Bishwanath Das  Ghose v. v. Srinivasa Chariar 60 230 
Sarasibala Dasi 66 590 | 826 | Sarat Ohandra v. Biraj M ohan , 4а To be 
654 | Lakshmi Venkayyama Row v. printed, 
Venkatadri Appa Bow «| 59 767 | 827 | Chairman of the Commissioners 
658 |:Korim v. Aswini Kumar Sikdar | ӨЗ 236 of the Nabadwip Municipality 
661 |:Bholanath Khanra у, Puraa v. Gour Chandra Goswami — .., 49 16 
: Chandra Banerje , v To be 882 | Fanindra Nath Коу v. Dwarka Е 
‘тлей. Nath Roy es To be 
661 | ‘Gobardhax Das v. Doolie Chand... él 210 Я printed, 
676 | Emperor v. Bharat Bepari „1 62 414 | 9838 | Serajuddin Haldar v; Isak Haldar То be 
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52 322 Zemindari, Co. Ld. 64 4:6 
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Mahopatra 161 1 1 Í reportable, 
455 | Moinuddin v, Emperor «| GE 794 | 606 | Phulbati Kuer v. Farman 448 
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ALLAHABAD HIGH COURT, 
Furst APrEAL ЕАОМ Оквркв No. 173 or 1917. 
М February 24, 1921. Р 
ы Present : —Mr. Juatiee Walsh and 
| Mr, Justice Lindsay. 
Musammat SHADI JAN— PETITIONER — 
APPELLANT 
versus 
Syed WARIS ALI AND OTHERS— 
Opposite PangTY— RESPONDENTS, 
Succession Certificate Act (VII of 11889), s. 4—~Suit 
by creditor against heirs of deceased debtor— Succes- 
‘ston Certificate. 


A creditor of a deceased person is not required 
to take out a Succession Certificate in order , to 
be able to sue the heirs of the ‘deceased, or ‘one of 
them, for the recovery of his debt. [p. 2, col. 1.] 

First appeal from an order of the Distriot 
Judge, Bareilly, dated -the 24th of Augast 
1917, 

Mr, S. Abu Ali for Mr. А B. Ryves, for 


the Appellant, 
JUDGMENT. 

Linpsay, J.— This is an appeal against 
an order of the Disiist Jadgs of Birsilly 
rejecting the applieation of the appellant, 
Musammat Shadi Jan, for a aertifisate under 
sestion 4 of the Suceession Certifisate Aot 
(ҮП of 1889), . 

The faeta of the dase aro es follows :— 

Ahmadi Begam, the daughter of Musammat 
Shadi Jan, was the wife of one Raza Ali, 
and died on the LOth May 1914. 

, She left as heirs her mother, six sons, 
two daughters and her husband. 

It is admitted that the dower debt 
whieh Raza Ali owed his wife at the time 
of her death amounted to Rs, 72,000." 

The wife’s heirs were, therefore, entitled 
to spesifis shares of this debt in авеогдапве 
with the Muhammadan Lew ofinheritanse, 


1 . E 


and the share of the wife's mother waa 
1/6th. The result was that Musammai 
Shadi Jan had & good slaim against Raza 
Ali for Rs, 12,000 and to that extent 
Raza Ali beeame the debtor of Musammat 


Shadi Jan. 


On the 23rd October 1914 Raza Ali 
himself died leaving as heirs his six sons, 
his two daughters and his mother, Musamma£ 
Najm-un-nissa, who besame entitled to Raza 
Ali's estate in the following shares, namely :— 


6 sons 60 sihams 
2 daughters 10 Do 
Mothez 14 Do 


so that the mother’s shave of the estate 
was 14/84 = 1/6th. 

Assording to Muhammadan Law eash 
heir is liable for debts due from the ' 
deceased to the extent only of a share 
proportionate to his share of .the estate, 
во that Raza Alis mother beeame liable 
to pay а 1/6th share of her son's debts, 
Toe latter insluled, as Has been said, а 
debt of Bs. 12,000 dueto Musammat Shadi 
Jan, and she filed a suit to resover from 
Musammat Najam un.nissa the latter's share 
of this debt, £e, Rs. 2,000. In the suit 
she impleaded as »rofotma.defendants the 
other heirs of Raza Ali. To enable her 
to get a deeree against Najm-un-niasa for 


' this sum she applied to the Distriet Judge 


for a Sueaession Certifisate, and the learned 
Judge, relying троп a Fall Beneh decision 
of this Court .Ghafoor Khan v. Kalandart 
Begam (1) , has refused the applieation on 
the ground that no oortifishte under the 
Ast san be granted in respeet of part of 


(1) 9 Ind. Gas, 140; 88 A, 397; ВА, L. J. 119. 


boo 


е 
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a debt, treating this sum of Rs, 2,000 as 
part of the dower debt whish Raza Ali 
onée owed to his wife. 

The fasts of the ease, now before us 
ave different from those whieh the Full 
Bensh had to eonsider, the important 
distinetion being that in the latter ease 
the husband from whom the dower debt 
was due was stil alive and was being 
sued. In my opinion the principles laid 
down in the ruling referred to have no 
application in the present ease, 
not dealing: here. with a claim against the 
debtor of a deseased person. The creditor, 
Musammat Shadi Jan, is still alive, and 
she is making a claim against one of the 
heirs of her deseased: debtor. After his 
wife's death Raza Ali, by operation of the 
Muhammadan Law of inheritanse, besame the 
debtor of JMusammat Shadi Jan to the 
extent of Rs, 12,000 and that liability 
sontinuing up to the time of hisdeath, has 
now’ deseended in specified shares to his 
heirs, ope of whom is Musammat, Najm- 
un-nisga, 

In these oireumstanses it appears to me 
that Musammat Shadi Jan is not required 
by law fo take out any eertifisate under 
the Act for the purpose of enabling her 
to obtain a desres for this sum of Rs. 2,000 
against Musammat Najm-unenisse, nd I 
would hold that: her applieation * should 
fail on this ground, and not upon the 
ground stated by the Court below. 

As this, then, is not а ваве in whioh a 
sertifisate should be granted, I would dismiss 
the ‘appeal, making no order as to costes 
as the respondent has made no appearance. 

WansB,J.—l agree. I am satisfied that 
no cortiliento ‘js neeessary and that a 
deeree ought not to be refused on this 
ground,' 

By THe Oounr.—'the appeal is dismissed, 
We make no order regarding вовів, 


Appeal dismissed. 
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LAHORE HIGH COURS, • 
Seconp Отуп APezan No. 2302 of 1920. 
: June 6, 1921. 
* Present :—Mr. Justioe Wilberforee, 
GARHIA ANDANOTHER— DEFENDANTS— 


APPELLANTS E 
versus 
„ MAYA RAM AND OTHERS—PLAINTIFFJ— 
RESPONDENTS, 


Shamilat land—Co-sharers, rights of—Üo-sharer ` 
assgriing exclusive right to abadi land —Ejectment, 


` No individual proprietor can appropriate to himself 
a portion of the common land and use it in such 
a way as to affect the rights of all the co-sharers. 
Cp. 8, col. 1,] 

Where a co-sharer asserts individual rights to 
& peice of abadi land which he “does not possess, 
he is liable to eviction at the*instance of the other 
co-sharers, inasmuch as such an act of trespass сате 
in no way be remedied at partition. [p. 8, col, 1] 


Sesond appeal from a desrea of the 
Distriet Judge, Hoshiarpur, dated the 15th 
July 1920, reversing that of the Munsif, First 
Class, Hoshiarpur, dated the ‘8th April 
1920, 

Lala Madan Gopal, for the "Appellants. 

Lala Amar Nath Ohona, for Lala аат 
Ohand, for the Respondents, | 

JUDGMENT.—The plaintiffs, who are 
proprietors in the village, sued to ejest six 
defendants from a portion of the shomilat 
deh whieh they brought under oultivation 
some three years before the suit. The 
defendants alleged that they had aequired 
oseupanoy rights inthis land and were not 
liable to evistion. Thia plea was upheld by the 
Munsif. Thelower Appellate Court doubted 
whether the defendants were owners in the 
shamilat and held that anyhow they were not 
oo-sharers in fhe abadi. It held further that 
they had taken possession not more than 
four years before the suit and that in any 
ease they were liable to evistion, as the land 
had been speoially reserved by the proprietary 
body from oultivation and as оп any parti- 
tion they would only be entitled to a mush 
smaller share than the land in suit, 
Against-this desision a sesond appeal has 
been preferred, 


І sonsider that the desision of the lower 
Appellate Court is sorrest, although some of 
the reasoning may be wrong, It is hard to 
agree with the finding that the defendants 
are not eo-sharers in the abadi although 
they may be во. sharers i in the зата, In 


Vol, LXIV] 
BHAGWAN SINGH ©, ALLAHABAD BANK, LTD., 


any саке, however, they are liable to evistion 
in в suit? by other  proprietors, They 
have asserted individual rights to the land 
whioh they do not possess and aueh assertion, 
if unsheaked, would deprive permanently 
the -proprietors of a portion of the abadi 
land. In sush a ease they have no title to 
retain possession [Ghulam Muhammad v, Buta 
(1)]. This aet of trespass sould in no way 
be remedied at partition. As is pointed 
out in Manji v. Ghulam Mohammad (2), no, 
aetion for the partition of the entire abadi is 
ever brought and in fast sueh an action 
would be entirely imprastioable. Further 
the plaintiffs’ suit was based upon the well- 
established eustom that no individual pro- 
| prietor oan appropriate to himself a portion 
ofthe sommon land and use it in sush a way 
as to affeat the rights of all the oo-sharera. 
This well established eustom has been 
followed in Manz v. Ghulam Muhammad 
(3) and itis alear that in the aase of this 
vasant land it should be followed in the 
present ease. 
I uphold the desision of the Dietriot Judge 
and dismiss the appeal with costs, 


Appeal dismissed. 
(1) 187 P. R. 1889, 
(2) 61 Ind. Cas. 415; 2 L. 78. 
(3) 57 Ind. Oas. 207; 1 L. 249. 


ALLAHABAD HIGH CQURT. 
Pswx Оосмего ArPEAL APPLICATION No. 8 
or 1920. 

August 11, 1920. 

Fresent:—Sir Grimwood Mears, Кт., 
Ohief Justies, and Mr. Justice Gokul 
Prasad. 

BHAGWAN SINGH—Derenpanr 
e —APPLIOANT 
versus 
Tar ALLAHABAD BANK, тр, 
PLANTIFE—RESPONDENT, 
Civil Procedure Code (Act V of 1908), з, 110— 
Decree of first Court modified—Leave ie appeal to 
Privy Council— Decree of affirmance. 


Ina suit valued above Rs. 10,600 a deoree of a 
High Court which modifies the décree of the lower 


' tion of fast on that evideneo. 


6 
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Court, to whatsoever extent, although confirming the 
findings of thet Court, is not a decree of affirmance 
within the meaning of section 110 of the Civil 
Procedure Code and the party prejudiced is entitled 
to grant of leave to appeal to the Privy Council. 
[p. 4, col, 2. 

Applisation under Order XLV, rule 2 of 
the Code of Civil Proesdure, for leave to 
appeal to His Majesty in Couneil. 


Mr. Naratn Prasad Asthana, for the Appli- 
eant. 

The Hon'ble Dr. Te; Bahadur Sapru, for 
the Opposite Party. 


JUDGMENT,—This is an applisation for 
leave to appeal to His Majesty in Counsil. 
Tho suit ont of whieh this applisation has 
arisen was brought by the Allahabad Bank, 
Limited, against the defendant-applisant for 
resovery of Rs. 61,000 and odd on the basis 
of sixteen hundits drawn by one Seth 
Hansraj and alleged to have been aesepted 
by the defendant’s gomasia, Babu Lal. There 
were also several other suits brought by 
various plaintiffs against this very defend. 
ant on different Aundis. There was one 
defense sommon to all the suits, namely, 
that Babu Lal was not authorised by -the 
defendant-applieant tosign or aseept hundis 
forhim, In some of these eases, the lower 
Oourt, the Subordinate Judge of Agra, 
acsepted the defendant's contention and in 
others it did ,not do so. The losing party 
appealed to this Court. Ву eonsent of 
parties the evidenee given in sash of the 
suits was eonsidered as a whole-and this 
Court was asked to deside the above ques- 
In the’ result 
this Court same to the sonelusion that the 
defense set up by the applicant was not 
sorrest and has deoreed the elaim of tha 
plaintiffs in the various suits, with the result.. 
that the defendant-applioant has lost in 
* all. 

In Privy Council Appeal No. 9 the amount 
of the subject-matter in dispute was 
Rs, 26,000 in the Oourt below and the 
same is the amount in dispute in the appeal 
to His Majesty tn Couneil In that oase 
the Court below had sustained the defanca, 
and this Court having aome to a different 
sonslusion, taking the whole of the evidenee 
given inthe various cases into assount, has 
reversed the desree of the Subordinate 
Judge. In that ease the applieant had а 
right of appeal asa matter of sourse and wa 
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have sertified that*that case was в fit ks 
for appeal to His Majesty in Counoeil, 

the present ease, as we have stated coal 
thé valuation in the Court of first instanee 
was over Rs. 61,000, and the valuation of 
the proposed appeal to- His Majesty in 
Counsil is above Rs. 10,000. What happened 
in this ease was that the first Oourt 
deereed the plaintiff's claim for above 
Ra. 41,000. On appeal this Court confirmed 
the finding of the first Court asto Babu 
Lal'ssompeteney to sign on behalf of the 
applieant, but in the result allowed a 
dedustion of Hs, 6,000 in favour of the 
applisant beeause of an admitted’ mis- 

take in the deeree of the lower Court, but 
saddled him with a liability for interest in 
exeess of what the Court below had awarded, 
The' net result was that tbe desree of the 
Court below was modified to the prejudiee 
of the applicant by nearly eight thousand 
rupees. This applioàtion has been opposed 
on the ground that the deeree was really 
one whish affirmed the deeree of the Oourt 
of first instanae and, therefore, having re- 
gard to the ease of Raja sree Nath Roy 
Bahadur v. Secretary of State for Inaéa 
(1); it is contended on behalf of the 
opposite ‘party that this is really a 
deeree whieh affirms the desree of the lower 
Gourt, We do not see our way to agree to 
this sontention. This view of ours is sup 

ported by the ease of Narpat Singh v. Kalka 
Buz Singh (2), which followed an earlier 
deàision Sf that Oonrt in Thakur Baldeo 
Bakhsh Singh v. Thakur Гаї, Singh (3). Mr. 

Obamier, as he .then was, Judicial Commia- 
sioner, i8 reported to have said at page 67 
as follows: :' There remains the question 
whether the applieant is entitled to appeal 
besause the deeree of this Court did not affirm 
the deeision of the Oourt below. The re- 
apondents rely upon the desision of the 
Calentta High Court in Raja Sree Nath 
Roy Bahadur. у. Secretary of otate for 
India (1), With all the respeot for the 
learned Judges who degided that case, 
it appears to me that their deeiion was 
wrong, for the decree of the Highvourt plainly 
modified the deeree of the Distriet Judge. 
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This Court has in two resent edes deslined 
to follow that ruling." : 

It ean by no stretch of imagination be 
ssid that a deeree whish modifies the desree 
of the lower Court, exeept perhaps in the 
matter of sosts only, with whioh we'are 
not soneerned in the present oase, is a deeree 
Their Lordships had to eon- 
sider the provisions of section 596 of the old 


Oode of Civil Prosedure, Ast X1V‘of 1882, ` 


whieh corresponds to the present seation 110 
of the/Code of Oivil Prosedure, Aat V of 
1908, and held that the word "desision" used 
in that sestion has the same meaning 
as a deeree. When there is an express 
provision of the law giving & right of 
appeal in sases where the deoree' of the 
highest Court in India does not affirm the 


deoree passed by the lower Court, we are, 


not entitled to вопвійег the extent to whish 
the said desres has been modified or not. 
We have stated above that inthe present 
case the desree of this Court has modified 
the deeree of the Court below to the pre- 
judise of the applisant. We are, therefore, 
in perfeot acsord with the view of the 
Oudh Jndisial Commissioner's Court and 
are of opinion that leave to appeal should 
be granted in the present case, We ao- 
cordingly certify that this case fulfils the 
requitements of sestion 110 of the Oode of 
Civil Prosedure, Aot V of 1908, as regards 
the value and nature of the subjest- matter 
of the suit, as the deeree appealed 
from does not affirm the desree of the Court 
below. 
Application allowed, 





BOMBAY HIGH COURT. 
Civin EXTRAORDINARY ÁPPLIOATION 
No. 279 к 1920. . 
Mareh 2, 1921. 
Fresent:—Sir Norman Maoleod, Krt., 
Chief Justice, and Mr, Justise Bbah. 
B. B. & О, I. RAILWAY —APPLICANT , 
versus: 
DAYARAM BEOHARDAS— 
. OPPONENT. 


Carriage of goods — Railway ` Company—Goods 


* 
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consigned under Risk Note H—Loss of goods — Wilful 
neglect —Bbrdew of proof, 
е 


In a suit against a Railway Company for damages 
for the loss of goods consigned under a Risk Note 
in the form'H, the plaintiff must prove that the 
loss was due to the wilful neglect of the Railway 
Оошрапу?а servants. Гр. 5, col. 1.] 

Civil extraordinary application from а 
desision of the First Olass Subordinate 
Judge at Broaeh, in Small Oause Suit No. 
200 of 1920, 


\ 
Mr. B.J. Desi, instrusted by Мевигв, ° 


Orawford, Bayley & Oo., for the Applisant. 
Mr. H. V. Divatia, for the Opponent. 


JUDGMENT. 

Maonzon, O, J.— The plaintiff sued the 
defendant Railway Company for the loss of 
six bags of sugar whish were sonsigned from 
Bombay to Broaeh. There is no doubt that 
- six bags out of sixteen were delivered short. 
The eonsignor plaintiff had signed the Risk 
Note in the form Н soif the goods were 
short-delivered, he had to prove that the 
loss was due to wilful neglest on the part of 
the Railway Oompany’s servants, Undonubt. 
édly there is ойей a diffisulty in proving 
wilful neglect, besause the only eviderice of 
wilful neglest is the evidense wliish san 
be exfrasted in eross examination fromthe 
witnesses for the defense, The guard of 
the train proved that the seals of the wagon 
were intaet at Ankleshwar and also at the 
Narbada bridge eabin where the train 
stopped to let the Express pass. When 
he got to Broaeh, he found the seals broken, 
He re-sealed the wagon whish was taken off 
at Brossh, but he did not make any report to 
the Station Master, The Judge finds on that 
evidence that it was an undisputed fast that 
the loss of sugar ossurred at Broach station. 
Therefore, the plaintiff proved by his evidense 
that the loss was due to the wilful negleat of 
the Railway employegs, ` • а 

It appears to me that the plaintiff sould 
very easily have proved wilful neglest on the 
part of the Railway employees, if there had 
been' any, by puttting proper questions to 
the defendants’ witnesses. The guard was 
not eross.examined beyond being asked 
whether his journal mentioned anything 
about а theft or robbery, and whether there 
was any Polise inquiry about the missing 
goods. А gredt déal of information might 
- haye been obtained by further questioning 
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the guard as to the timp when the train 
arrived af Byoash, what was the position in 
the train of this partianlar wagon, how long 
after he arrived at Broash he inspéeted the 
wagon, and other questions of that sort whieh 
would go to elucidate the question whether 
the theft eould possibly have been sommitted 
while the train was standing atthe Broash 
‘station. It would not be likely that the theft 
would have ossurred at thé Broaeh station 
before the wagon was taken off the train. 
But after the wagon was taken off and stood 
in the goods yard, it was quite possible that 
the theft might have taken plase, But the 
evidense of theft having taken plase when the 
wagon was in the goods-yard would depend 
onthe evidense of the goods elerk, as his 
duty would be to look after the goods whieh 
would arrive from the sonsigning. stations 
and his evidenes would show whether the 
seal was intast or whether there was any 
indiaation that the theft had bean eommitted 
in the goods-yard. The goods elerk was 
ealled as a witness, bat he was not огози 
examined at all. Therefore, it may be taken 
that there is no evidenee to show that the 
theft took plase after the wagon was taken off 
the train. 

Then all that is left is that the theft тапа} 
have taken plase either batween the Narbada 
bridge sabinand the Broash station or while 
the wagon was in the station before it was 
taken to the goods-yard. It seems to me 
extremely unlikely that the theft eould have 
been committed after the train reaghed tho 
station as the risk of diseovery would be too 
great, There is nothing improbable. in it 
having taken plase between ‘the sabin and 
the station, For the train was detained at 
the esabin to allow the Express train to pass 
aud either while the train was standing 
there or while the train was approaching the 
WNarbada bridge, there would be ample oppor- 
tunity for a thief to get on to it eonsidering 
that it was pitsh-dark night, while after eross. 
ing the bridge the train would be going vary 
slowly before reashing the station. Therefore 
all these possibilities are in favour of the 
theft having taken place before the train got 
to the station, and the possibilities of the 
theft having taken plase after the wagon 
was taken off the train were prastioally 
exsluded by the fast that the goods slerk 
was-not eross-exammined on this point. [t 
appeara to me,’ therefore, that the plaintiff 
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has failed entirely, to throw the liability of 
the loss on the Railway Oompany by proving 
that it was due to wilfal neglest of ths 
RailwayCompany’s servants, Stristly speaking, 
he would have to show that there was wilfnl 
neglect before the Company would have the 
liability thrown on them to prove that the loss 
‘was due toa theft inthe running train, I do 
not think, therefore, that the Judge, althoughe 
he is right in bis law, has properly sonsidered 
_the evidenes ‘before him with referense to 
that law. Therefore, I think that the rule 
must be made absolute and the suit dismissed 
with eosts,. 

' Suan, J.—I feel some diffieulty in this cace, 
besause after all it seems to me to be a 
question of faet as to whether the loss was 
due to the wilful neglest of the Railway 
servants and whether under the sireumstanecs 
the reasonable possibility of the loss being 
due to robbery: from’ the running train is 
suffisiently excluded. The learned Judge has 
observed inhis judgment with referense to 
the question of theft froma running train 
that the faot is not well established. It 
seems to nie that this finding is rather halting. 
. Apart from that eonsideration, however, it 
seems from his judgment that he has not 
appreciated the importanee and the bearing 
of the evidense regarding the theory of rob- 
bery from the running train, There is the 
evidenos of the goods elerk at Carnae Bunder, 
whieh shows distinetly that this theory of 
robbery from a running train was put forward 
by the Railway authorities. The more fast that 
the telegram is not produeed is not suffisient 
to negative the importance of that evidence, 
The goods elerE at the Broaeh station was not 
examined in detail by the plaintiff though he 
was available for oross-examination, and по 
fasts were elicited whieh would show that the 
theory was not put forward in time or that it 
was not reasonable onder the sireumstansese 
The evidenee of the guard alao seems to 
suggest the same theory. Thongh -we аге 
slow” to interfere with a finding of fact in 
sevision, in this case, I think, the finding of 
the lower Court that the goods were not lost 
in gonsequence of robbery from a running 
train is opposed entirely to the weight of the 
evidence, Which is in favour of that theory, 
In this ease the Railway Company has addused 
prastieally all the available evidense and haa 
made a definite suggestion supported by 
р; ae to robbery from the running train, 
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І do not say that the fast is established; but 
the théory of wilful neglest on th part of the 
Railway servants is suffiejently excluded. 1 
agree, -therefore, that the desree of the lower 
Oourt should be set aside and: the: plaintiff! 8 
suit dismissed with sosts. 


> 


Rule made absalute. 


ALLAHABAD HIGH COURT, . 
Srconp От, ÅPPEAL No, 553 or.1919, 
May 26, 1921. à А 
Present :—Mr. Justise Lindsay and ` 
Mr, Justies Kanhaiya Lal. 
Fimu BABU LAL-KEDAR NATH 
—PLAINTIFF— ÁPPELLANT 
versus 
Fira NET RAM.KHIALI RAM 
— DEFENDANT—RESPONDENT, 

Principal and agent—Commission ey to 
supply goods— Rate, 

A commission agent is not liable to supply goods 
at a particular rate or otherwise than at the rate 
pr in the market at the time of Bupply. 
Lp. 7, col. 1 

Sesond appeal from a deeree of the 
Sesond Additional Judge, Aligarh, dated the 
4th February 1919. 

Mr. N. P. Asthana, for the Appellant. 

Mr. Panna Lal, for the Respondent. 

JUDGMENT.—The defendant firm earries 
ona commission ageney business at Hathras, 
The plaintiff firm dirested the defendant 
firm to pürehase and supply воіоп yarn 
from Hathras. The defendant firm wrote 
that seven bales were ready and sould 
be supplied at a sertain rate and that 
the remaining • sixteen’ bales sould be sup- 
plied within a month at other rates speeified 
in the letter. The plaintiff firm agreed. 
The seven bales of cotton were supplied but 
the remaining bales sould not be supplied at 
the rate originally mentioned, besause the 
firm from whish the said bales were to have 
been purehased beaame bankrupt. The 
market rate subsequently rose and there 
was no possibility of getting the yarn at 
the rate originally mentioned. The plaintiff 
firm elaims damages on agsount ae the 
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remaining bales, whish were supplied at а 
higher’rate. It asserts that the defendant 
firm was under an obligation to supply the 
remaining bales at the rate originally 
settled, but the defendant firm states that 
the plaintiff firm had agreed to take those 
bales at the rate subsequently eharged. 

The defendant firm was, however, only a 


firm dealing in a commission agensy business., 


There was no responsibility on it to supply 
- the goods at a particular rate, because it was 
acting as an agent who had agreed to 
purchase aotton yarn for the plaintiff firm and 
to supply 16 at вов rate ss was then 
prevailing. The Courts below agreed in 
finding that the defendant firm was not 
liable otherwise than as а eommission agent. 
The fitst Court, however, passed a deeree 
against the defendant firm' on assount of its 
failure to deliver the remaining sixteen 
bales at the rate originally stated, whieh the 
lower Appellate Court has dissharged and 
we think rightly As a commission agent the 
defendant firm was not liable to supply the 
sotton yarn ata partisular rate or otherwise 
than at the rate prevailing in the market at 
the time of supply, thongh the name of the 
firm from whom the purehase was to be made 
was not disslomed. The plaintiff firm had, 
moreover, agreed, assording to the lower 
Appellate Court, to take the remaining 
sixteen balea at the higher rate prevalent at 
the time of supply, The status assigned to 
the defendant firm in the previous order of 
remand, therefore, веавев to be material, Oa 
either ground this appeal fails and is dia. 
missed with eosts, insluding in this Court fees 
on the higher soale. 
Appeal dismissed. 


. 


BOMBAY HIGH*OOURT. 
Szooxp O:vin Arrear No. 470 ок 1920, 
February 21, 1921. 

Present :— Bir Norman Maeleod, KT., 
Ohief Justise, and Mr. Justiee Shah. 
DATTATRAYA KESHAV DESHPANDE 
—PLAINTIFF— ÀPPELLANT 
versus 
LAXUMAN'OHIMNAJI RANJ ANE — 

“ DuFENDANT— RESPONDENT, 


Bombay Hereditary Offices Act (ТП of 1874), s. 114 


—Order of Qollector-—Bombay x Jurisdiction Act 
(X of 1876), s. 4 (8), para, Q—High Court—-Revision 
— Jurisdiction, 


An order of a Collector under section ПА. of 
the Bombay Hereditary Offices Act, directing a levy 
of the full rent, is an order within section 4 (a), 
paragarph 8 of the Bombay Revenue Jurisdiotion 
Act; consequently, the High Oourt has no jurisdic- 
tion to consider whether the order should stand or 
should be set aside, ([p. 8, col. 1.] 


Sesond appeal from а ° deeision of the 
Joint Judge, Satara, in Appeal No, 614 of 
1918, eonfirming а deeree passed by the 
Joint Subordinate Judge at Wai, in Civil Suit 
No. 546 of 1917. 

Mr. G. S. Rao, for the Appellant. 

Mr. М. V. Bhat, for Respondents Nos, 1 to 


3. 
Mr. @, B. Ohttale, for Respondent No. 5, 
JUDGMENT. 


Macteop, О, J.—The plaintiff filed thia 
sait to obtain possession of eertain Deshpande 
vatan land. The last male-holder was опе 
Narayan Dattatraya, who died leaving a 
widow Yamunabai, who alienated the vatan 
land by  exeeuting eertain miras pairas 
(permanent leases) to defendants Nos. 1 to 
4, Defendant No, 5 has bought some of the 
alienated land from the other defendants. 
Plaintiff himself attested the miras датат, 
Yamanabai died in 1505 and then the plaini- 
iff made an spplieation to the Collestor under 
section 11 of the Vatan Act. 

The OColleetor passed an order whieh is 
Exbibit 57. He found that the miras pülrás 
were alienations under sestion 5 of the Vatan 
Aet withqut sanetion of . Government and 
deelared them null and void under the 
powers given him by seotion 11 of the Vatan 
Aet,  Seetion 11À, whieh lays down the 
powers of the Colleetor after he has held 
that the alienations are npll and void, saya: 

“The Collestor shall either summarily 
resume possession of all property to whie 
an order of a Court passed on reesipt of bis 
eertifieate under seetion 10, or his own 
deslsration under seetion 1l relates,* or 
assess it at the rate preseribed in slause 2 of 
seetion 9, as he may think fit and the ssid 
property shall thenoeforward revert to the 
vatan,” 

Sestion 9 deals with the alienation ‘of 
vatan property before the Aet sane intg 
foree, Olanep 2 says :— 
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“т ‘Bueh part ofa vatan ba land it shall 
be lawful:for the Collector, instead. of trans- 
ferring tbe possession of the land, ‘to demand 
and xegoyer” the full rent ordinarily paid by 
tenanta of Jana. of similar- desaription in the 
same lopality, and the amount. 80 regovered 
shall be sonsidered as' the profits. The 
deaision ‘of the Collestor ‘ab to what is the 
ull rent shall be-final:” ' 


The Collector * 
whether he should resume possession or 
assess the rent that was to be paid. боп. 
sidering that the respondent had been in 
possession for seventeen years, he dirested 
а levy of the fulk rent to the extent of 24 
timds of the assessment, The learned Ap- 
pellate Judge remarked that under the terma 
of sestion. 11А the land in suit would 
thenoeforward reyert to the vatan, Bat it 
sould not Бе that. the property should revert 
to the vatan in the sense that the vatandar 
was entitled to got possession, Other wise 
those words would be in sonfliot with the 


powera of the Oollestor who assessed the land ` 


at the fall rent. I think these words must 
meàn that 'after the lands have heen assessed 
at the full rent, that rent must be paid by 
the person in possession, if evistion is mot 
ordered, and tliat the rent, whieh should be 
eonsidered as the profits of the land, will go 
to the tatandar, The order of the Oolleator 
is alearly | an order within sestion 4 (a), 
third paragraph of the Bombay Revenae 
Jurisdietion Aet, and, therefore, the jurisdis- 
tion of this’ Qourt to consider whether that 
order should stand or should be set aside 
has been ousted. , The desision of the lower 
Appellate Oonrt ` is воггевб and the appeal 
must bs di&missed with оовёв, 


Sgan, J—I agree, 


. Appeal dismissed, 


in this oase considered 
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LAHORE HIGH COURT. 
Ѕвсохр Огт, Аррим No, 1576 оё 1917, 

May 15, 1921. Е 
Present :—Mr. Justise Leslie- Jones and 

Mr. Justise Martineau. . 
KHUSHI MUHAMMAD AND ANOTHER 
i Poalntives—~APPELLANTA . 
versus 
e BARU MAL —Daranoant— нвронрйит, 
* Custom—dlienation—Sayads of A “ntl Jullun- 

dur District, . 


Sayads of Alawalpur in'the Jullundur District are 
not governed by agricultural custom in matters of: 
alienation. [p. 7, col. 1.] 

Sesond appeal from a desres. of the 
Distrist Judge, Jullundue, dated the 
13th Febeuary 1917, affirming that of tha 
Subordinate Judge, Seeond, Olass, Jullandur, 
dated the 31st July 1916, è 

. Sheikh Naz Muhammad, for the Appel. 
lant, . 

Lida Badri Das, R. S. for tha Respond. 


ent. 

JUDGMENT.—The land in suit, whish 
is situated at Nakodar in the Jullundar 
District, was sold in 1886 to the defendant, 
a portion being sold by the plaintiffs’ mother 
acting аз their guardian during their 
minority and the rest by persons of whom the 
plaintiffs are reversioners. The plaintiffs 
sve for possession of the land, sontesting 
the validity of the sales. The Courts below, 
have eoneurred in dismiasing the suit, hold. 
ing that the plaintiffs are governed by 
Muhammadan Law and are, therefore, not 
eompetent to ehallenge the sales, and also 
that the suit is barred by limitation. The 
plaintiffs have obtained a eertifioate from 
the Distrist Judge and have filed a sesond 
appeal in this Court, 


The plaintiffs are Bukhari Sayads, They 
formerly lived in the town of Nakodar, but 
ome years ago moved to Alawalpur, They 
are tailors and thpre is no evidenee on the 
resord to show that any members of their 
family earned their living by agrieultural. 

The mere fast that the land has been in . 
the ‘family for several generations will not 
suffise to show that they follow agrieultural 
eustom. One or two instanees are mentioned 
of widows in the family sueseeding to the 
entire land of their ‘hasbands, but these do 
not prove that the power of sontesting 
slienations exists, while ће ease for tne 
respondent is supported, by ixetanees.. of the 
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susoession of daughters. No іцзќапвәз have 
been given *of alienation among Bukhari 
Sayads other than the sales in dispute. 

As regards authorities, we agree with the 
learned Distriet Judge that Jafar Ali Shah v. 
Sani Ram (1), whieh related to an agrieultu- 
ral fatnily, and Zaka ud-din у Saraj.ud-din 
(2), a sage of Koreshi Sheckhs of the Gurgaon 
Distrist, are not in point Mr. Niaz Maham- 
mad on behalf of the appellants has referred 
also to Shahabal v. Ват Das (3), Hayat v. 
Fazal Begam (4), Jindwaddt v. Hassan Shah 
(5), Nabi Bakhsh v. Zebo (6) and Ata Muham- 
mad Khan v, Jiwan (7), but these rulings also 
are entirely inapplicable to the present case, 
and it is unnesessary to diseuss them and 
point qut the distinguishing features. 

The pl&intiffa on whom the onus Њу have 
failed to prove that in the matter of aliena- 
tions they are governed by agricultural 
custom. The appeal sonsequently fails, and 
we dismiss it with eosts. 

Appeal dismissed, 


; n 14 Ind. Cas, 409; 92 Р.В, 1911; 206 P. W. R, 
1912 


(2) 16 Ind. Cas. 7734 79 P. R 1912; 221 P.L. В. 
1912; 217 P. W. В, 1912 

(3) 96 P. В, 1879. 

(4) 70 P. B. 1908; 127 P. W. В. 1908, 

(5) 41 P, R. 1895. 

(6) 86 P, В, 1900, 

(7) 26 Ind. Cas, 492, 84!P. R. 1916; 83 P. L, В. 
1915; 2 P. W. B. 1916. 


BOMBAY HIGH COURT. 
Очи Reversnox No. 25 or 1920. 
February 9, 1921. 
Present :—Sir Norman Macleod, Kr., Ohief 
Justiee, and Mr. Justiee Shah. 
In re Tux AURANGABAD MILLS, Lro, 
In re Tae INDIAN INCOME TAX AOT, 


Income Tam Act (VII of 1918), г, 8 (1) —Company— 
Profits-— Place оў accrual, ) 


INDIAN CASES, 9 


e 


Where the profits of в Company are made from 
the manufacture carried оп at a, place outside British 
India, and a large part of it is distributed outside 
British India, such profits cannot be said to accrue, 
arise or be received in British India, within the 
meaning of section 3 (1) of the Income Tax Act, 
merely because the head office of the Company is 
in British India, andthe Directors control the 
business from British India. [p. 10, col, 2.] 


„ Civilreferense made by the Chief Revenue 


Authority, under seetion 51 of ihe Indian 
Income Tax Aet, 1918. 

Sir Thomas Strangmen, Advosate General, 
instrueted by the Solicitor to Government 
for the Ohief Revenue Authority 

Messrs, Inverartty and B. J, Desat, instrueted 
by Messrs. Bhatshankar, Kanga and Gérdharlal, 
for the Aurangabad Mills. 

JUDGMENT, 

Малсгкор, O. J.—This is a referenee made 
by the Chief Revenue Authority under the 
lnoome Tax Act, Bombay, under sestion 51 
of the Indian Income Tax Act (VII of 
1918). The faets are that the Aurangabad 
Mills Limited is a Company registered in 
Bombay, having its Board of Direstora in 


Bombay, where all the business of the 
Company is transacted other than the 
manufaeturing part of its business, That 


is sarried on in theterritory of His Exalted 
Highness the Nizam. 

The question whish has arisen between 
the Company end the Ineome Tax Authorities 
is whether the profits of the Company, 
whioh were made from the  manufaeturo 
earried on at Aurangabad, ean be said to 
acerue or arise in British India on aceount 
of the head offiee being in Bombay and 
besause the Direetors sontrol the business 
in Bombay. The important  sestion ів 
cestion è, sub-sestion 1, of the Aet (ҮП 
of 1918): "Save as hereinafter provided, 
this Ast shall apply to all ineome from 
whatever sourse it is derived, if it aeerues 


* or arises or is reseived în British India, 


or is, under the provisions of this Aet, 
deemed to assrue or arise or to be reoeived 
in British India.” It is admitted that 
none of the provisions of the Act whieh 
deal with the Question whether ineome 
shall be deemed to aserue or arise in 
British“ India apply to this esse. And it 
is alao admitted by the Company that 
they are bound to рву ineome-tax оп the 
insome whieh is reseived in British india, 
This reference, therefore,. applies to -those 
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profits which aesrue or: arise from tha 
mauufasture sarried on at Aurangabad and 
whieh are distributed outside Brttish India. 
The. Chief Revenue Authority is of 
opinion. that these profits must be taxed 
besause it was expressly intended by the 
Legislature by the present Insome Tax Act 
to alter the law, and in effeat to tax the 
profits derived from a business carried оп 
outside British India as if they had acarued 
or arisen in British India, wherever the 
business was controlled by a Company or 
an individual having a head ofise in 
British India. He rélies upon the shange 
made in seation 17 (1) of Ast VII of 
1918. “The prinsipal offiser of every 
Company shall prepare, and, on or before 
the fifteenth day of June in sash year, 
deliver or sause to be delivered to the 
Collestor, a return in the preaeribsd form 
and verified in the pressribed manner of 
the total insome of the Company during 
the previous year.” Under sestion 11 of 
Ast II of 1886 the statement to be pre- 
pared by the prinesipal offiser in British 
India of every Company was в statement 
of the net profits made in British India. 
Besause the statement required to бе made 
under the present Aet is & statement of 
the total inseome of the Oompany instead 
of only the net profits made in British 
India, if cannot bs said that thereby a 
change was made with regard to the 
income whieh should be taxed, or that 
insome which had previously’ been exempted 
from taxation should thersafter be taxed. 
Seetion 3, whieh defines what insome shall 
be taxetl, re-enasta the aorresponding sestion 
of the Aet of 1886 and it had to be 
admitted by the’ learned Adyoeate-General 
that unless he aould show that these profits 
eould have been taxed under Ast I] of 
1886, they eould not now be taxed under 
Ast VII of 1918. He was, therefore, 
foreed to eontend that the profits from the 
manufasfure carried on at Aurangabad must 
be held by the Oourt to aserue or arise 
in British India besause the affaira of the 
Oompany were dirested from Bombay. No 
authgrities have been sited for the pro. 
position that besause the affairs of & Com. 
pany are direeted from a partiaular plase 
while the actual business of the Company 
із earriel on in another, therefore, the 
prolis asarne or arisa in the former plass, 
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In the Commissioner of Tazaiion v. Kirk (1) 
a question arose where the profsts of a Oom- 
pany sould be said to have badn "derived." 
Í quote from the judgment at page 592: 

“Their Lordships attash no spesial meane 
ing to the word ‘derived’ whieh they treat 
as synonymous with arising or aserning. 
It appears to their Lordships that there 
are four proeesses in the earning or pro- 
dustion of this ineome—(1) the extraction 
of the ore from the soil; (2) the eon- 
version of the erude ore into a mershantable 
produst, whieh is & manufasturing prosess; 
(3) the sale of the mershantable produet ; (4) 
the reseipt of the moneys arising from 
the sale. All these proeesmes are neaessary 
stages whish terminate in money,: and the 
insome is the money resulting ‘less the 
expenses attendant on all the stages. Phe 
first prosess seems to their Lordships 
slearly within sub.-sestion 3, and the sesond 
or manufasturing prosess, if not, within 
the meaning of ‘trade’ in sub-sestion l, is 
sertainly insluded in the words ‘any other 
sourse whatever’ in sub-sestion 4. So far 
as relates to these two prosesses, therefore, 
their Lordships think that the insome was 
earned as arising and aesruing in New 
South Wales." 


There might have been some doubt in 
that case whether the profits were not 
derived ata plase where the third and 
fourth prosesses were earried out. That 
question would not arise in this ease, 
beeause all the four prosesses are carried 
out in the territories of His Exalted 
Highness the Nizam. Therefore, it seams 
‘to me elear that the profits of this Oom- 
pany arise or acerue in the territory of 
His Exalted Highness the Nizam outside 
British India and eannot be said to aeerue 
or arise in British India besause it happens 
that the Board of Direstors manage the 
business from Bombay: It does not appear 
to me to make mush differonee of what 
nature their sontrol is over the management 
of the Mills at Aurangabad, whether the 
Manager there has in effeot supreme eontrol 
over the purehase of eotton and the sale of 
eloth, or whether he has to submit to the 
direetions of the Board in Bombay, From the 
resord-of this oase it appears that though the 


(1) (1900) A. О. 583 at p. 592; 69 L. J, Р. n ed. 
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Direstors in Bombay san be said to sontrol 
the business, still they have by power-of- 
attorney  Sonstituted their Manager аб 
Aurangabad the prinsipal authority for 
carrying on the business. In my opinion no 
change whatever has bsen made in the law by 
Aet-VII of 1918 with regard to the ineome 
whish ean be assessed for taxation. 16 has 
never baen suggested before this Aob was 


passed: that these profits sould haye been taxed” 


under Ast II of 1886 and if 16 had bean 
intended by the Legislature that the profits 
of Companies like the petitioning Company, 
whieh are sertainly derived outside British 
' India, should now be taxed, spesial provision 
would have been made in the Aet VII of 1918, 
Undgubtedly if the Eaglish Law had applied 
to this tase, the profits could have been taxed, 
But under the English Law, the test is, where 
does the Company oarry on business, and not, 
where are the profits derived, And the Chief 
Revenue Authority has erred in thinking that 
the English eases he has sited are applisable to 
this ease, for in England a Oompany is said 
to sarry on its business where it has its 
registered о вә irrespestiva of where its 
profits are derived. I would answer the 
first and the  sesond questions in the 
negative. 

In answer to the third question, I would 
вау that the question whether іпвэте ean be 
said to asorue or arise in British India would 
ordinarily be a question of fact, but 
whether insome  assruing outside British 
India ean be taxed as aseruingin British 
India beeause the Company .is regiatered in 
British India, is a qiestion of law and aertainly 
falla within the purview of sestion 51 of the 
Indian Insome Tax Aot. 

The assessee is entitled to his eosts of the 
referense. 

As regarda the question of sosts, there 
are no rules whieh lay down whether а 
referense under the iadian Ineome Taf 
Ast should be treated аа? being heard on 
the Aopellate Side or on the Original Side. 
This гөѓегөпөэ is made to the High Oourt 
at the instance of the  Ohief Revenua 
Authority of Bombay within the losal limits 
of the original jurisdiation of the Court 
and I think, therefore, the propar order is 
that the eoslis should be taxed as on the 
Original Side. 

Saaai, J.—lI agree. I desire to add a 
word with referenee'to the argument, whioh 
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has been stated in the referenee by the 
Chief Revenue Authority but whieh haa not 
been preséed before ns, that the profits 
whioh have arisen or aeerued at. Aurangabad 
must be taken to have been reeeived in 
British India in virtue of the entries having 
been made in respeet of sueh profits in the 
assounts of the Company kept in British 
India. lt is elear that the mere fact of 
the entriss being made for the purpose of 
proper aecount-keeping would not entitle the 
Collestor to treat the profits as having been 
reseived in British Andia within the meaning 
of section 3 (1) of the Aet. * 

As regards soste, [ feel elear that the 
assessee should be allowed his вовів; and 
in the absenee of any rules as to the 
soale of costs applieable to sueh references, 
I agree that under the eirsumstanees the 


. sosta may be allowed as on the Original 


Side. 
Answered accordingly, 


ALLAHABAD HIGH COURT. 
Szcoxrp Огт, Аррилт, No, 1341 or 1918, 
July 12, 1921, . 
Present: —Mr. Justiee Walsh and 
. Mr. Justioe Wallaeh. 
Lala ASHARFI LAL—Pramitrr’ 
— APPELLANT 
veraus . 
Musammat NANHI AND OTHERS— 
DEFENDANTS—~ RESPONDENTS, 


Evidence Act (I of 1872), s. 70—Pleadings— 
Attestation—Admission=~ Proof, 


Section 70 of the Eviderge Act dispenses with 
calling attesting witnesses and with proving formal 
execution of documents required by law to be 


+ attested in s саве where the execution of the docu. 


ment is admitted in the pleadings. 

Sesond appeal from a deasree of the 
Additional Subordinate Judge, Budaun, dated 
the 22nd August 1919. 

Mo, J. М, Banerji, for the Appellant. 

Mr. Muhammad Yusuf, fôr the Respond- 
enis. 

JODGMENT.—We think this appeal 
must be allowed, The finding of faot is that 
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none of the attesting witnesses saw the exe. 
eutants put their signatures on the deeds, 
We cannot interfere with this finding. It 
seems to ов somewhat narrow and pedantie, 
inasmuch as they were present and one 
would have tought that it was not unreason- 
-able to:presume that they saw what they 
were there to see ; but this question is irrele- 
vant. It does not matter whether they 
proved it or whether they did not. There is 
&n &dmission ofthe exeoution of this doeu. 
ment on the pleádings in the ease and 
sestion 70 of the Hvidense Aet, whish 
appears ‘to have. been overlooked in the 
Courts below, provides that the admission of 
a party to an attested dosument of its exean. 
tion by himself shall be suffieigut proof of its 
,exesution as against him, though it be a 
dosument required by law to be attested. 
That seetion, plased where it is amongst 
the sestions whieh provide for the ealling 
of attesting witnesses, elearly sould only 
heve been intended to dispense with 
ealling suoh witnesses and with proving for» 
mal exesution in а ease where the party has 
admitted it. Weare not prepared to hold 
that that sestion is limited to an admission 
madein the sourse of a suit, but that is 
immaterial for this purpose [vide Jogendra 
Nath v. Nitai Ohurn (1) and Abdul Karim v. 
Salimun (2) ]. The appeal: is well-founded 
and must ре allowed and the desree of the first 
Court restored with sosts here and below. 
Appeal allowed, 


(1) 7 C, W. N. 884. 
(2) 27 O. 190; 14 Ind. Dec, (x. s.) 125. 
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BOMBAY HIGH COURT. 
Owi Reveruxce No. 5 ов 1921, 

. February 28, 1:91, 
Present:—Sir Norman Maeledd, Kr., 
Ohief Justice, dod Mr, Jusfiae Shah. 

In sve TATA IRON axp STEEL COMPANY, 


: атр, 
In те Tax INCOME TAX ACT, 1918. 


Income Tas Acte(VII of 1918), s. 9 (2) tix)— 
Oompany raising fresh tapital—Commission paid to 
underwriters—Koupenditure, 

Money paid by a Company ав commission to 
underwriters in connection with:-the raising of 
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fresh capital cannot be treated as expenditura— 
nob in the nature ,of capital expengiture--solely 
incurred for the purpose of earning th profits of 
the Company’s business, and censequently does not 
fall properly within the scope of section 9 (2) (iz) 
of the Income Tax Act, [p.18,col.2.] . - 

Civil referenae made by the Ohief Revenue 
Authority, under the Insome Tax Aot, 
1918. 

Messrs. Jnverarsty and Ooliman, instrueted 
y Messrs, Wadia, Gandhi and  Oompany, for 
the Tata Iron and Steel Company. * d 
Sir Thomas Sirangman, Advodate-Ganorul, 
instructed by the Solisitor -to Government, 

for the Oliief. Revenue Authority. 


JODGMENT. 


Maouxop, О. J.—This is a referense by the 
Ohief Revenue Authority*under ‘sestion 51 
of the Indian Insoms Tax Ast, VIL of 1918, 
ofa sertain question regarding the inter. 
pretation of sestion 9 (2) (iz) of the 
Aot in the matter of the ineome fax 
assessment of the Tata Iron and Steel 
Company, whioh was insorporated and regis. 
tered in Bombay. For ofisial year 1919-20 
the Company was assessed by the Oollestor 
on an insome of Rs. 61,84,848 earned in the 
previons year 1918:19, The Company elaimed 
to deduet from this amount the sum of 
Rs, 28,00,900 paid to the underwriters onan 
issue of Rs, 7,00,000 preference shares of 
Ra, 100 each, as expenses whioh sould ba 
dedueted under seetion 9 (2) (ix) of the 
Aet. The Qollostor desided that the 
Rs. 28,00,000 were in the nature of sapital 
expenditure and that expenditure ineurred 
in connestion with proeuring capital was not 
an allowable deduotion from profita for 
insome tax purposes. ` An sppeal td the Oom- 
missioner of knsome Tax was rejested, and a 
petition to the Ohief Revenue Authority to 
revise the order of tlie Oommissioner was also 
pejested. The Ohief Revenue Authority’ 
deelined {о refer, the ease to the High 
Oourt, but by an order of the High Oourt 
of the 12th January 1921 he was dirested to 
do so. 

The question now referred, is whether the 
above-mentioned item of twenty-eight lágs 
вап be allowed under sestion 9.(2) (12) of the 
Indian Insome Tax Aot аз ап item of expendi- 
ture; The deduction allowed is in respeet of 
any expenditure (not being in the nature 
of eapital expanditure) inourrad solely for 
the purpose of earning sush profits, li]has 
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been asgued that the words “ sush profits ” 
refer only to the profits earned in the year 
for which the profits are assessed, but sestion 
9 (1) says that tax shall be payhble in 
respest of profits of any business, and the 
words "such profite" refer to the profits earned 
by the business generally and not to the 
profits of a partienlar year on whieh a 
partieular assessment is levied. This 
obvious, besause expenditure necessarily pre- 
cedes the earning of profits, and much of the 
profits of one year must be earned by 
the expenses inourred in the previous year or 
years, 

Now it must be  eoneeded that the 
Rs. 28,C0,000 were expenses ineurred in 
raising fresh eapita]. The expenses incurred 
im raising capital on the flotation of a 
Company are ineluded in the item "Preli- 
minary Expenses," whieh are not ineluded 
in any of the dedustions mentioned in 
Beotion 9, It seems, however, that it has 
been the practise of the Income Tax Oolleator 
to allow в dedustion for. such preliminary 
expenses as are written off out of profits 
during the first year of a Company’s exist- 
ense, It is diffault to see what warrant 
there is for such a prastiee except that, as 
we are told, it was instituted under the 
adyioe of the  Advosate.General some years 
ago. If then it is admitted that the oost of 


raising the original capital cannot he deduot. > 


ed from profits after the first year, it is 
difficult to see how the costs of raising 
additional capital oan be treated in a different 
way, Expenses insurred in raising. capital 
are expenses of exactly the same sharaeter 
whether the oapital is raised at the flotation 
of the Oompany or thereafter: Tegas 
Land and Mortgage Company v. William 
Holtham (1). It was neversuggested in that 
ease that the expenses ineurred in raising 
debentures were monies wholly or exelusively ® 
laid out or expended for the purpose of the 
trade, manufasture, adventure or вопвегп of 
the Company, which are the. words used in 
the corresponding seotion ind &6 Vis, s. 
885. And if these Rs. 28,00,000 could not be 
treated as wholly laid out for the purpose of 
the trade of the petitioners, they воп]а not be 
treated as inourred solely for the purpose 


(1) (1894) 63 L. J, 9, В. 496; 10 Е. 398;- 1 Manson - 
29. 
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of earning the profits of the petitioners’ trade. 
The argument that these Rs. 28,00,000 oan- 
not be treated as in the nature of sapital 
expenditure as -the Artieles of Assosiation 
do not admit of their being paid ont of the 
eapital raised, whioh must stand in th? 
Books of the Company at its par value, san 
easily be disposed of. Preliminary expenses, 
which inelude the expenses,of raising eapital 
an the flotation of a Company, appear in the 
balanse sheet as в paper asset, and are not 
dedueted from the eapital whieh is entered 
asa liability at its par value. In the same 
way if shares or sash ага paid for the good. 
will of a business, the eapital liability is not 
redueed by sneh payment, but tha value of 
the goodwill appears as а paper asset. 
Апу Company which is prudently managed 
will write off aa soon as possible its 
preliminary expenses out of profits and 
then prossed to write down the value of 
the goodwill from the same sonres. But 
that is purely a question of: prudent 
management and if the share-holders are 
desirous of distributing the profits without 
writing off preliminary expenses and the 
value of the goodwill, they ean do so. This 
appears to me to be the real test, As 
long as the law allows preliminary expenses 
and goodwill to be treated as assets, 
although of an intangible nature, the - money 
so spent isin the nature. of capital expen. 
diture just as much as money ‘spent in the 
purchase of land and machinery. 

In my opinion, therefore, these twenty. 
eight lass sannot be treated as expenditure 
(not in the nature of capital expendituro) 
solely insurred for the purpose of earning 
the profits of the Company's bnaineas, 

The petitioners must pay the sosts of the 
reference. Hach party to pay their own 
sost of the Rule. 

Suan, J.—I agree that fha item of twenty- 
eight laos of rupees eannot be allowed as 
an item of expenditure under asstion 9 (2) 
(ix) of the Indian Insome Tax Aot (үп 
of 1918), А 

The item represents the amount of som- 
mission for underwriting seven hundred 
thousand preference shares issued in повогӣ. 
ance with the resolution. of'the Company 
to insrease the sapital by seven srores of 
rupees. In substanse it means wo mush 
money paid for underwriting:the shares, ig. 
for raising the required espital. The manner 
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BALLU MAL ©, RAM KISHUN. 
in whieh the item is dealt with for the 
purpose of adjusting ths secounts cannot 
alter the.real nature of the expenditure, In 
the case of a running soneern like the 
Оотрапу in question, the sum may be and 
would bs ordinarily debited to the profit 
aesount without showing any reduction in 
the amount of the new eapital in the assount 
books. 
properly within “the seope of sestion 9 (2) 
(iz) .must depend upon the real nature of 
the expenditure, 

The olause in question relates to expendi- 
ture (поё in the nature of oapital expendi- 
dure) ineurred solely for the purpose of 
earning. "sueh profits” +, 2., profits derived 
from-the business sarzied on by the Oom- 
pany. The item in question sould be deduct- 
ed (1) if it is not in the nature of oapital 
expenditure and (2) if it has been spent 
solely for the purpose of earning the profits. 

I am of opinion that the sum spent by 
way of commission for underwriting the 
shares, as in the present ease, is in the 
nature of eapital expenditure, , The expres- 
gion "eapital expenditure" is not defined and 
the words “‘in the nature of onpital expendi. 
ture" make the meaning of the expression 
more elastia in its applioation to the fasta 
of each ease. Having regard to the sub; 
atanos and not merely the form of the matter. 
I have oome to the eonelusion that the sum 
paid is in the nature of oapital expenditure. 

There is no direet authority on this point. 
I think, hewever, that the ratio decidend: 
in- Texas. Land and Mortgage Company v. 
William Holtham (1) and the principles 
underlying the desision in Royal Insurance 
Company v. Watson (2) lend support to this 
eonslusion. 


In this view of the matter 16 is striatly 
not neeessary to gonsider whether the sum 
san be held to have been expended solely 
for the purpose of earning sush profita as 
the gestion contemplates. І do not feel any 
diffleulty in rejecting the suggestion made by 
the learned Advyosate-General that the 
"profits" referred to'in the elause must mean 
the profits of one partienlar year in whish 
the expenditure in question is ingurred. 
There is no sush* limitation in the seetion: 
and, in the' absense of any words indieating 


(2). (1897) A, О. 1; 75 L. Т. 884; 66.1, J. Q. B, 1; 61 


4 Р, Mace E 
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such а limitation, it is elear that the son. . 
tention cannot ba aesepted, Apatt from this 
point, however, I have giave doubts aa to 
whether the expenditure’ in question, if not 
in the nature of eapital expenditure, eould 
be said to have been ineurred solely for the 
purpose of earning the profits, For the 
purpose of this referense it is unnecessary 
to pursue the point, and. I refrain from 
expressing any definite opinion theneon. 
I concur in the order as to eosts, 


Answer accordingly. 





ALLAHABAD HIGH COURT. 
First Orvit AePezan, No. 436 or 1917, 
-Oatober 25, 1920. 

Present: —Justiae Sir P. C. Banerji, Kr, 

and Mr. Justioe Gokul Prasad, 

BALLU MAL AND ANOTHER— PLAINTIEF3 - 

— APPELLANTS 
versus 
RAM KISHUN—Davexpayz— 
RESPONDENT. 

Transfer of Property Act (IV of 1882), s. al 
Transfer by ostensible owner-—Title—Hnquiry. 

A mortgagee who takes a mortgage bowad 
from a sister’s son of the last Hindu owner ofithe pro~’ 
perty, ought to make enquiries as to whether there 
are any collaterals of the last owner in existence 
and if he does not make &ny such i inquiries, he i8 
nob entitled to the protection of seotion 41 of the 
Transfer of Property Act, [p. 16, col, 2.) 

Firat appeal from a deerse of the Additional 
Subordinate Judge, Cawnpore, dated the 20th 
of September 1917. | Жы 

Dr. S. M. Sulaiman, for the Appellants. 

Dr. Katlas Nath Katju, for the Repond. 


* ent. 


JUDGMENT.*-This appeal arises out of 
в Suit for possession of а house in the Oity. 
of Oawnpore, whieh ‘belonged at one time to 
опе Janki Prasad. The plaintiffs slaim aa 
reversionary heirs to Janki Prasad and 
in this suit they have impleaded the heira 
of one Mathu, sisters son of Janki 
Prasad, who entered: into - possession of 
the house on the death of Janki Prasad 
in 1909 and who made & mortgage in favour 
of Ram Kishun, respondent, Certain peraons, 
who laid elaim to this house as heirs of 
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‘Mathn, have glso been made parties, « The 
eontesting defendant, who is the only 
person who has appeared in this appeal, is 
Ram Kishun, the mortgagee. A large num- 
ber of questions were raised in defence, 
but for the purposes of this appeal it is not 
necessary to disenss them in detail, All of them 
have been found against the defendant-res- 
pondent exeept а plea raised by him under 
sestion 4l pf the Transfer of Property Ast, 
namely, that he is a bona fide transferes for 
value and his mortgage aannot, therefore, be 
overridden by the plaintiffs’ suit, 

The sole point which we have to deside in 
this appeal is whether the plaintiffs’ anit is 
barred by the operation of sestion 41 of the 
Transfér ,of Property Act. In order to 
obtein the protestion afforded by the said 
Bestion ib is neoessary for the transferee to 
prove— 

(1) that he has given valuable eonsidera- 
tion ; 

(2) that he acted in good faith, and 

(3) that he had made reasonable enquiries 
‘to assertain that the transferor had power 
to make the tranafer, ; 

_ The learned Subordinate Judge has found 
that all these three elements have been 
.proved in this sase, For, the purposes of 
deciding this appeal we may assume that 


„tho transferee respondent has given valuable- 


consideration, As regards the other points 
‘the fasts whioh have been proved from the 
evidenee on resord are these :— 

Mathu, who, as we have stated above, was 
the son of & sister of Janki Prasad, lived 
with Janki Prasad. After the death of 
danki Prasad he put in an. appliestion in 


the Munieipal offiee asking for the entry of 


his name in place: of his deeeased maternal 
unele, Janki Prasad; his name was so enter- 
ed, and he eontinued to be in possession of 
this house so long as he was alive, He 
made a mortgage of this House 4o Ram 
Kishun on the 19th of June 1916 and |. died 
the following year. This suit was brought 
ө few weeks after his death. It is in evi- 
dense, and we think olearly established, that 
at the time when Ram Kishun advaused 
the loan to Mathu, he knew that Mathu 
was the son of а sister of Janki Prasad. 
The only enquiry which he seems to have 
made is that he had the Munisipal re- 
gister inspeeted and was told that the 
name of Mathu had been mutated in plase of 
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that of Janki Prasad in the year 1909. Не 
ulso says that*he made enquiries from the 
neighbours and was told that Mathu was the 
owner of the house, He makes a somewhat 
vague statement abont having seen the 
title-deeds of the house in possession of 
Mathu, but he has not been able to give 
the partioulara of, or even the nature of, the 
title-deeds whish he says he Saw. We do 
not think any relianae san be plased on this 
statement of his. He is the next door neigh- 
bour, his house being adjasent to the house 
Knowing that Mathu was after 
all a sister’s son, who would not under the 
ordinary Hindu Law be an heir to his mater. 
nal unole, Janki Prasad, being exeluded by 
sollaterals up to fourteen degrees, he should 
have, as & reasonable man, made some enqui- 
ries at least as to who, if any, the sollaterals 
were. There is absolutely no evidence on the 
record to show that he made any sush 
enquiries, 16 is somewhat strange that even 
the witnesses whom he has produeed have not 
been able to say where Janki Prasad samefrom 
or if he had any other relations. Of sourse, 
if the statement ‘of the plaintiff Ballu Mal ia 
to be believed, he attended the obsequies of 
Janki Prasad and i$ is not easy to believe 
that Ram Kishun did not know the exis- 
tense of these eollatera] relations, who were 
only three degrees removed from the oom- 
mon ansestor, There is this direst eyi- 
dense of the presenee of these sollateral 
relations which im any event ought to 
have put Ram Kishun on his guard. We 
would go further and say that the very faet 
that Ram Kishun knew that Janki Prasad 
was the maternal nnele of Mathu, ought to 
have put him upon enquiries as to whether 
there were any sollaterals of Janki Prasad, 
This he neyer attempted to do, and we think 
that one of the most essential elements whieh 
‘would bring section 41 ofthe Transfer of 
Property Ast into operation does not exist in 
this ease, We think that the learned Sub- 
ordinate Judge was wrong in giving the 
protestion of section 41 of the Transfer 
of Property Авё • to the defendant-re. 
spondent, inasmuch as there were siraym- 
stanses in this ease which ought to have put 
him on enquiry if he had aested as'a reasonable 
man.. Аз we have stated above, the other 
issues of fast have basn desided against 
the: defendant.respondent. This waa tha 
oalg pola оп waish the ease fwas desided , - 
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in his favour andeas we have disagreed with 
the Subordinate Judge on #15 point, we 
modify the desree of the Court below and 
desree the plaintiffs! elaim in full with oosts 
in all Courts, 

Appeal allowed, 


BOMBAY HIGH COURT, 
Orvie Юхтедовртхавх Apprication No, 255 
or 1920, 

February 24, 1921, 
Fresent;—Sir Norman Masleod, Kt., 
Chief Justiae, and Mr. Justise Shah. 

DNYANU LAXMAN GAIKWAD — 
PLAINTIFF—ÀAPPLIOANT 


teraus 

FAKIRA EBRAM LOHAR—Opponent. 

. Mortgage—Improvements—Oompensation, 

A mortgagee should not be allowed to improve 
the mortgaged property to such an extent as to 
deprive the mortgagor in effect of his right to 
redeem, Where, therefore, in a suit to redeem a 
mortgage, it appeared that the property was mort- 
gaged with possession for "Hs. 100, and that the 
mortgagee claimed to have improved the property 
by erecting buildings and constructing a well at a cost 
of over Es. 8,000, the Court, in view of the fact that 
the mortgagee had had the ‘advantage of his improve- 
ments for a considerable number of years, awarded 
a sum of Rs, 1,200 asa reasonable amount for the 
costs of the improvements, as after paying that 
sum the mortgagor would have the benefit of the 
pinos value'of his property, [p. 16, ool. 2; p. 17, 
col. 1.1. 

- Орг -extraordinary application against 
a deeision ofthe Distrist Judge, Satara, in 
Miseellaneous- Application No. 70 of 1918, 
varying в deeree” passed by the Subordinaté 
Judge; Vita, in Oivil-Suit' No. 33 of 1914. 

- Mr. Y. N, Nadkarni, for the Applicants, 
(Mr, S.S, Patkar, Government Pleader, for 
the Opponent. , ·· 

: JUDGMENT.—This Rule was granted 
under sestion 115 of: the  Code.of Civil 
Proesdure, The suit was filed by the plaint- 
iffa to redeem the plaint property. Тһе 
Trial- Court. ordered . defendants Nos. 4-and 
5 to deliver possession of the plaint lands 
in theit respestive. possession free of all 
insumbrances and sharges, after removing 
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therefrom the honses and eattle.shtds ordeted 
by them. This deeree in” révision befora 
the Distriot Judge was varied by direeting 
that ‘plaintiffs should pay the . amount if 
Ев, 2,346 as costs of improvements made 
defendants with sosts within six m от 
from the date of the deeree rnr p 
take possession of the ` propert o^ 54 
No. 73r. svo che 
The prinsipal question in dispute-4 
whether the defendants, w` э purehased fro. 
the original mortgagee, should be allowed 
the aost of the improvements. They had 
improved the property by ereeting buildings 
and a cattle shed and eonstrueting a pucca 
well at a eost of over Hs. 3,000, and it is 
sontended that this «sum of ‘Rs, 2,346 
mentioned in the desree should not* be 
allowed. Assuming for the purpose of argu- 
ment that the desision in Ni‘alingappa v. 
Ohanabasawa (1) is eorreet and that the 
mortgagee was a bona fide purehaser and, 
therefore, he is entitled to what has been 
spent on reasonable lasting improvements, 
apart from the provisions of sestion 72 of the 
Transfer of Property Ast, it becomes а ques- 
tion what are reasonable improvements, To 
begin with, there is the prinsiple of equity 
that the mortgagee should not be allowed to 
improve the property to sueh an extent as to 
‘deprive the mortgagor in effeet of the right to 
redeem. In the sase referred to, the aost of 
the improvement whieh the mortgagee 
asked for was less than the value of the 
mortgage and in the saso of Shepard v. 
Jones (2), the oase relied upon in Henderson v. 
Astwood (3), the cost of the improvements 
asked for was £ 33 ona mortgage of £ 4,0,0. 
I do not think this aspeat of the question was 
properly sonsidered by the Court below. Wa 
have no doubt. that it is unreasonable that 
а mortgages eould ever be allowed to im- 
prove the mortgaged property to thé extent 
of twenty or twenty-three times the mort- 
gage amount, whieh would have the result 
in most eases of depriving the mortgagor of 
his right to redeem. Admittedly, the plaint- 
iffs in this sase are in a very humble posi- 
tion. One of the arguments of the defendants 
was that they knew about the improvements 


. (1) 47 Ind, Cas. 751; 20 Bom. L, Ё. 895; 43 B. 69. 
. 42) (1882) 21 Ch, D. 469; 47 І, T, 604; 81 W. Б, 


308, 3 
(8) (1694) А. C. 160 at p. 163; 6 В, 450, ), 
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sion of 11 kül:s or 11/25the of the "whole. 
The brothers sontinued to live at pease with 
each other and to,enltivate their respeotiva 
shares until the unexpeated boon of proprie- 
tary rights was sonferred by Government on 
the tenants. Jhandu's brother, Sultana, 
died in 1915, and his son, the present defend. 
ant, Nathu, tried to ejest his unsle on the 
‘ground that he was a tenant. In the same, 
way Dulla tried to ejest his brother Fattu, 
and the two brothers were foreed to bring 
these suits. They have both suseesded in the 
Court of the Distrist Judge, and the original 
grantees now contend that the agreement 
being ilegal sannot be enforeed, and that 
in spite of the fast that fnll eonsideration 
has heen paid in the shape of eontinuous 
labour ‘for over 20 years, they are now 
ehtitled, because of the essential illegality of 
those original agreements, to deprive their 
respective unele and brother of any sort of 
reward, 

It is argued that section 23 of the Contrast 
Aet governs the sase, that the agreement 
was made with the object of defeating a legie- 
lative enastment, and that the transfer of a 
portion, of the rights in the. squares is oppos- 
ed to publie policy aud the following rulings 
are quoted, viz, Kashi Prasad v. Kedar Nath 
Sahu (1), Radha Bat v. Kamod Singh (2), 
Gulubchand Paramchand у Fulbat Aartchand 
(3), Sisr«m v. Asghar Ali (4), ani Vir sdagh v. 
Kala Singh (5) has also been quoted but not 
ав an authority. 

The respoadents rely on 412 Hardan v. 
Bakar Khan (0), Hussain Khan v. Jahan Khan 
(7), seation 43 of tne Transfer of Property 
Act, sestion 18 of the Speoifie Ralief Act, 
seation 24 of the Contract Ast and Pollosk’s 
Commentary on the same. . 

Sestion 8 of Aot I:I of 18,3 runs as 
follows:— 


' (1) 20 A, 219; A.W. М. (1898) 47; 9 Ind. Dec. 
(х. в.) 502 VF, Buy. 
ve 80 A. 38; 4A. І, J. 636; A. W. N. (1907) 
276. . 

(3) 3 Ind. Cas. 743; 33 В, 411 at p.416; 11 Bom, 
1. В. 649. , 

(4) 16 Ind. Cas. 422; 10 A. L. J. 410; 35 A, 19. 

(5) 81 Ind. Сав, 400; 8 P. R. 1915 Rev; 6 P. W. 


B, 1915 hey. 


(6) 17 Ind. Cas. 680; 13 P. В. 1913; 7 P. W. R 
1918; 27 P. L. В 1918, 
(7, 18 Ind. Cas. б; 68 P. В. 1913; 48 Р, L. R. 1913; 


. 86Р, W. B. 1913. 
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"The rights or interests vested in a tenan 
by orundgr this Aot shall not be sapable o 
being attaehed or sold in exeeution of & 
desree or order of any Court or in any 
insolvaney proesedings, nor shall they or 
any of them, without the previous sonsent in 
writing of the Finaneial Commissioners, be 
transferred or eharged by any sale, gift, 
mortgage or other private sontrast,” and the 
contention is that the agreement being one 
to share a tenaney, its object was illegal in 
that it defeated the provisions of an enast- 
ment, There із a distinat conflis& bstween 
the view taken by this Court and that taken 
by the Finaneial Commissioner as to the 
exact effest of this sestion. Counsel for the 
appellant has urged that for the reasons given 
at length in Vir Singh v. Kala Singh (5), 
the two Division Bensh desisions of 1913 
are not sound law, and has urged that the 
matter might be referred to a Full Boneh, 
In this sase, however, we are of opinion 
that the facts are different from those resited 
in any of these tnree judgments. 

In Vir Singh v. Kala singh (5) the ques- 
tion before the Finansial Commissioner was 
a plain and simple agreement to divide a 
tenanay, and the suit was desided while the 
tenansy was still in existenee. In Hussain 
Khan v. Jahan Khan (7) there wes an 
equally alear agreement to divide a tenaney 
and also the proprietary rights whieh 
must assrue in the sourse of a few 
years to the eapitalist grantee. Here tha 
relief sought is- & share in the proprietary 
rights and nothing else. It is'true that 
these proprietary rights were preseded by a 
teaaney and that they resulted from tha 
tenanay, but there is a great difference between 
proprietary rights in а Uolony and the 
tenaney which gives rise to the same; in that 
the former may be alienated or divided at 
Will, whereas a transfer pf a share in the 
tenancy is forbidden. Oounsel urges that 
what has to be seen is whether the agree. 
ment, as originally made, was legal or not 
and he further sontends that if any portion 
of the object or consideration was illegal at the 
time, the whole transastion ia vitiated and 
void. In these sases we have to see ‘what 
actually happened. The original grantees 
being unable to воре with the situation and 
to reslaim the land unaided, indused their 
brotheis to some to their assistanoe, They 
made agreements, not knowing exastly what 
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the value of the same might turn out to be, that 
they would give half’ of whatever they 
might obtain to these brothers, It is true 
that neither of them antieipated the possibili- 
ty of getting proprietary rights, inasmush 
aa Government had not contemplated the 
conferring of tbe rame. There was по 
definite agreement in so many words to do 
any illegal ast, but inasmuch asthe title in 


the tenaney sqnferred sould not be transe 


ferred, the grantee brother was unable to 
‚ Share this portion of what he had aequired, 
and, therefore, he allowed his brother to take 
half the produoe and, as is explained in Civil 
Appeal No. 1873, to build a house and later on 
to treat as his own a definite portion of the 
land, It was after the lapse of some 15 
years that an additional asset aserned to 
each grantee in the shape of the right to 
aequire full unfettered proprietorship, The 
brothers now some forward and eay that 
inasmueh as there із no eondition exelud- 
ing them from participation in the same, 
they are entitled to their shares, The 
agreement, therefore, was one in whioh part 
of the sonsideration proved to be illegal, 
in the sense that it was forbidden by law, 
and it has to be: seen whether under sestion 
94 of the Contrast Aot, that part вап be 
separated. Counsel urges that inasmush as 
the proprietary righta were not in existense 
at the time the agreement was made, it is 
impossible to say that what did not exist 
oan be severed from what did. They were 


in existenae in the sense that they were. 


Held by "Government. They had nos bevn 
eonferred, and if the agreement had been 
‘that the grantee was to give з œ what be 
obtained at the time of reeeving his grant, 
it would be impossible to hold that toe 
division of these rights formed sny part of 
the sonsideration. The agreement, nowever, 
was that the grantee would give $ of woate 
soever right aebrued to him. He gave a 
portion of the produse, but he sould nut give $ 
of the title in the tenansy as Q vernment 
forbade him. When the proprietary rights 
енеге added, he sould give а share in the 
game to any one he ehosé and the fast that 
theae had been preseded by the inalienable 
tenaney in no way: affested or fettered his 
righte. The position, though not the same, 
is similar to that sontemplated in sestion 44 
af the Transfer of Property Aot and sestion 
18 of the Spasio Relief Aat. The grantee 
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eould.not givea portion of what he donbtless 
ecntemplated giving at the timeehe made the 
agreement. He gave what he'eould and 
when he subsegnently aequired a fresh in- 
terest, his brother was in mush. the same 
position as the transferee in sestion 43 of 
the Transfer of Property Ast, who insists 
on his bargain being enforeed against the 
subsequent interest, Counsel urges that the, 
object of the agreement was illegal and has 
cited Gopalrav  Hanmant v, Kakappa (8), 
Alice Mary Hill v, William Olarke (9) and 
Musammat Roshan v. Muhammad Rabnawaz 
Khan (10). These eases are, in our opinion, 
all distinguishable : from the present ease. 
There the objest or the natural result of the 
fulfilment of the agreement was the defeating 
of à provision of law er the fulflment of 
an immoral objesit, For inétanoe, in the 
Allahabad sase (9) man made an ostensibly 
harmless agreement the effeat and objeet of 
whish was an immoral union between a 
man anda woman. Неге the object appears 
to us to have been throughout the reolama- 
tion of the land. The consideration on one 
side was the labour given by the imported 
brother and on the other the eonferring of 
whatever the grantee might seoure in 
sonsequenss of his grant. This ineluded 
the title in the tenansy воа so far was not 
only inoperative but.actually forbidden by 
& Government enastment. In spite of this 
the agreement «as asted upon so far as 
pcseible and no Government .enastment was 
in any way transgressed, besause the 
imported brother did not even attempt to- 
вевпге.в share in the title as against Goveru- 
ment, the landlord The.objeot of the agree- 
ment was astievei a.d tbe land was reslaim. 
ed and when in the fullness „ОЁ time the 
grantes was given proprietary rights, he waa 
bound to make good his promise to the 
brother who had waited many years for his 
reward. instead of this he tried to ejeot 
him and‘ve are of opinion toat ne must ba 
held to his original azres.nen', and taat 


-we are bound to give the brother the. shara 


whish he olaims in the proprietary rights. 
-We, therefore, dismiss both .the appeals 
with costs. 
Appeal disi; 


(8) '8 Bom, L. В. 164. 
(9) 27 А. 266; 1 A. L. J. 632. 
(10) 46 P. B. 1-87 (Е. B), 
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OHANDSAHEB КАЯНІМВАНЕВ PIRZADE €, GANGABAI VISHNU, 


"BQMBAY HIGH COURT. A 
Secosn Отут. Arrman No. 9 or 1916, 
February 22, 1921. Е 
Present : —Sir Norman Maoleod, KT., 
Chief Justies, and Mr Justies Shah. 
CHANDSAHEB KASHIMSAHBB PIR. 
ZADH —PrEAINTIEF— ÁPPELUANT 
` versus 
GANGABAI VISHNU AND orasra— 
DzrenDANTE— HF ESPOXDENTS. 


Muhammadan Law—Gift— Possession, 


A deed of gift was executed by 4, & Muham- 
madan lady, of 5 parcels of land in favour of B; 
the donor was in actual possession of some of the 
land in respeot of which the gift was perfected by 
transfer of possession; while the remaining portion 
of ,the land was under mortgage with possession, 
and in respect of this the gift had поб been so 
perfected, Thoe.-son of the donee brought the 
present suit to redeem the land under mortgage, 
but the Court held, ona preliminary issue, that in 
respect of this land the deed of gift conferred no 
valid title on the donee, and this decision was 
affirmed on appeal. On second appeal: ; 


Heid, that the Court was bound to look at the 
gift as a whole, and could not split it up into its 
component” parts, and consider the gift in respect 
of that portion of the property of which - posses- 
sion could be given as valid, and in respect of 
that portion of the property of which possession 
could not be given as invalid, and that, looking 
at the gift as a whole, the principles of Muham- 
madan Lawhad been complied with ‘when possession 
was given tothe donee of the properties then in 
possession of the donor, and that would be suf- 
cient to support a claim to redeem the properties 
mal the possession of the mortgagee. [ p. 22, 
col, 2. 


Appeal from a deaision of the Assistant 
Judge, Satara, in Appeal No. 88 of 1913, 
sonfirming a dearee passed by "the Sabor- 
dinate Judge at Islampur, in Civil Suit No, 
2774 of 1910. 


FAOTS appear from: theefollowing judg- 
ment of’ Batehelor and Shah, JJ., dated 
the 24th September 1917, when the sase 
was remanded to the lower Court on certain 
198008:-— * 

в: А 

BaroBzLOR, J.—T'his ease illustrates what, 
in my view, is one of the besetting weak- 
nesses of the mofussil Courts in Indis, namely, 
theirvextreme readiness~to diseuas abstract 
points ‘of law: before-’they- have any 
slear opinion as to what the fasts are upon 
whieh the points of law must necessarily 


depend, The result in thra ease is unfortue 
nate, and it is now extremely diffieult for 
a Court of Sesond Appeal to say what its 
own order ought to bs. Both Courts eon. 
eentrated their vision upon the interesting. 
question whether & Mussslman mortgagor 
can make a valid gift of mprtgaged property 
ewhish at the time of the gift is in possession 
of the mortgagee. But neither Court, un. 
happily, took the trouble to aseertain what 
the pleadings of the parties were, and neither 
Court appears to have even read the deed 
of gift upon whish the whole suit is based. 
That deed of gift has not been proved, and 
itis obvious that if it is not proved, the 
plaintiff, who relies upon it entirely for his 
title, ia at ones out of Court, Assording to 
the plaint it would appear that the plaintiff’s 
allegation was that the mortgagee was 
throughout in possession of the land, the 
subjest of the gift. But the fast seems 
to be otherwise, as appears from: the deed 
of gift itself, where it is stated’ that the 
gift has been made of the lands described 
within the mentioned boundaries, and that, 
of those lands, Nos, 236, 243 and 230 have 
been thai day given into the donee's posses- 
sion, while Nos. 238 and 23) are in 
mortgage with Balvantrao Mangaokar. 
There has been no investigation in either 
Conrt as to whether these resitals in the 
deed of gift are eorrest, that is, as to whe- 
ther at the time of the gift the mortgagor 
was in possession of any, or all, of the 
properties. There is mush forss "in Mr. 
Tyabji’s argument that the business of prov- 
ing the gift and its validity lay upon the plain- 
tiff, and that a Court of Sesond Appeal should 
now hold down the plaintiff to’ his plead. 
ings. That indeed isan argument whiah in 
any ordinary ease [ should be quiek to allow, 
ebut the present trial has been ао imperfast 
from many points of view that I feel it is obli- 
gatory in the interests of justiee that there 
should be remanded issues of fast in order that 
we may know where we stand, and what jus- 
tise enjoins us todo. I would, thereford, 
propose that we gend down to the lower 
Court fhe following issues for. find. 


ing: ° 


(1) Is the deed of gift relied npon by the 


plaintiff proved or not P 
(2) EE it is proved, was the donor in actual 


or gonstructive possession of апу, ог 


$92. : 
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all, of the pareel@ of land, the agbjeet of the 
gift? 

(8) Whether the gift of all, or any, of 
these pareels was perfested by transfer of 
possession P- 

In making this order we have stretehed & 
point in favour of the plaintiff, who, I think, 
would have no iust sause of eomplaint if we 


dismissed his appeal to-day by reason only 
of the manner in whish his suit has hitherto 


e mortgagee who had been 


gift of the former had been fherfested by . 
transfer of possession, bpt that the gift of 
the latter bad not been во perfested, If . 
the mortgaged lands had formed the only 
objest of the gift, then the plaintiff, shing 
as donee of the equity of redemption, would 
not be able to prove his right to redeem the 
in possession, 
unless something more had been done than 
the aeiualexesution of the deed; and on the 
findings of the lower Oourt, sonfirmed by 


been eondueted. We must, therefore, throw the lower Appellate Court, it seems that 
upon tbe plaintiff all the sosts of both the plaintiff was unable to prove that any 
parties up to and inelusive of to-day’s вові, thing had been done with regard to the 


Parties must be at liberty to adduce fraah 
evidense on these issues, Return to be made 
within three months. 

- Suan, J. ~ I agree. 





Mr. Kazi Kebiruddin (with him Mr. В, В, 
Mandavle), for the Appellant. 

Mr, К. N, Koyajee, for Respondents Nos. 1 
' and З to 6, 
` JUDGMENT.—The plaintiff brought this 
suit as а son of the donee of the plaint pro- 
perty under a deed of gift of the t6th of 
August 1892 for redemption and an assonnt 
of the mortgage exeeuted by Hajratbi, the 
donor, The suit has experiensed a most unfor- 
tunate history, À preliminary issue was raised 
in the Trial Court, whether the deed of gift 
relied upon by the plaintiff was sushas to 
odnfer а Valid title on the donee in respeot 
of the plaint property. Following Ismal v. 
Rami (1) the Oourt found on that issue in 
&be,negative, and that finding was affirmed 
in appeal. 


' In sesond appeal certain issues were sent 
down for trial to the lower Court on the 


mortgaged property exsept the execution of 
the gift-deed. $ o 

But another question*arises whether we 
should not look at the gift asa whole, and 
nob merely look at that portion of it whieh 
purported to eonvey to the donee the equity 
of redemption in the mortgaged properties. 
There is here a gift. of five properties whieh 
are set out at page 1 in the judgment of the . 
Second Olass Subordinate Judge in remand. 
Certain of those. properties whiah were in the 
possession of the donor were actually handed 
over to.the donee, and our attention has not 
been drawn to any authority whieh goes 
to show that we are bound to split up a deed 
of gift, by whieh various properties. are 
given, into its somponent parts, and 
consider the gift in respeet of that portion 
of the property of whish possession sould 
be given as valid, and in respect of that 
portion of the property of whieh posses. . 
sion could not be given as invalid, 
That being the ease, we see no reason 
why we should not eonsider that the 
principles -of Muhammadan Law have, 
been eomplied with when possession was 
given to the donee of the properties then 


ground that the «prosedure whioh had been e in possession of the donor, and that would 


adopted was wrong, and that the Court ought 
not to have diseussed an abstraet point of 
law without first finding on the fasts of the 
sade, We bavas now got the findings on the 
issues sent down, namely, that the deed of 
gift relied upon by the plaintiff has been 
proved; that the donor was in astual,posses- 
sion of certain lands, and in constructive 
possession of the lands in suit; and that the 


(1) 28 B. 682; 1 Bom, 1. В. 177; 12 Ind, Dec. 
(н. в) 456, 


be sufficient to,support a elaim to redeem 
the properties whieh were in possession of . 
the mortgages. The eqaities of the oase 
are all in favour of the plaintiff, and there 
is no reason why we should deprive him of 
the right to redeem the mortgaged pro- 
perties, unless there is very sleár authority 
against that being done. We think, 
therefere, that the  deeree of the lower 
Appellate Oourt of the 5th of Novem- 
ber 1914 must be set aside, and it be 
deslared that the plaintiff ів entisled to 
redeem, The case must go back to the: 
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Trial Court «о take the mortgage aesount. 
Tf any атобпё ia found to be due on the 
mortgage, then the 'plaintiff will be allowed 
to redeem. on payment of that amount, 
If nothing is found to be due, then that 
Court- will lay down the terms on whish 
the plaintiff should get possession. The 
plaintiff to pay the defendants’ sosts through» 
out. 
. Appeal allowed; 
Oase remanded. 


LOWER BURMA OHIEF COURT. 
Ssconp Отуп, APPEAL No. 191 or 1919, 

Fehruary 2, 1920. 

Present :—Mr, Justiae Robinson. 
U NI TA— APPELLANT 
` versus . 
KO MAUNG-—HzsPONDENT, 

Buddhist Law, 
—Olaim of share, 


There is no authority for the proposition that 
under Burmese Buddhist Law an eldest son can 
claim the usual one-fourth share of the joint prop- 
erty of his parents where his father survives and 
does not re-marry. [p, 24, col. 2.] 


Mr. May Aung, for the Appellant. 


JUDGMENT, . 

Ковтквох, J.—U Ni Ta and his wife Ma 
Dun had four ehildren, Ma The Byu, Ko 
Maung, Ko Kyain, and Ko Twe. Ma Dun 
died about eight yeara before the suit leaving 
her husband and the four ehifdren Surviving 
her. The joint property of U Ni Ta and 
Ma Dun is naid to aonsist of а piesa of paddy 
land worth about Rs. 1,900 and a piese of 
garden land worth Rs. 400. Thera was по 
division of the property after Ma Dan’s 
death between the surviving parent and 
children. U Ni Ta, Ma The Вуй, and Ko 
Kysin sold the paddy land for Rs. 1,900 
by a registered.deed of sale to the fourth and 
fifth defendants, apparently withont plaintiff's 
sonsent, Plaintiff Ko Maung pleads that 


Burmesa—Succession—Eldest son 


. 
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he is the eldest son of he family, and 
as Buoh has’ a vested interest in the paddy 
land cold to the extent of one-fourth sinee 
the death of his mother Ma Dun, and 
while reserving his right to sue for his 
alleged one fourth share in the graden land, 
he prays for a deeree deslaring that he 
is the Orasa вор, and that he is entitled 
Фо в fourth sbare in the paddy land, and 
that tbe sale is inoperative to that extent, 
He further asks for partition and delivery 
of this one-fourth share. The first defend- 
ant U Ni Ta, while admitting the allegations 
of fast set out in the plaint, denies that 
plaintiff bad any vested interest in the 
land in suit, or that the sale was invalid 
to avy extent, He pleads that plaintiff is 
not entitled to split up his eause of aetion 
by reserving his right to sue for one- 
fourth of the garden land, and lastly he 
pleads that if plaintiff is entitled to any 
share, he (the defendant) is entitled to 
dedust from that sbare two sums of money 
paid by him to two ereditors of the plaintiff 
on plaintifi’s behalf. Several diffisult ques- 
tions of Burmese Buddhist Law arise. It 
is to be notised that in this easeit is the 
mother who has died, and that the eldest 
ehild is a daughter, and lastly that the father 
has not re. married. 


The first Court, relying on the ease of 
` Maung Shwe Po v. Maung Bein (1), held that 
U Ni Ts had an absolnte power to dispose of 
half of the property, and that as only two out 
of the remaining ebildren gave their eónsent, 
the sale is ineffestive over the remaining 
fourth. The authority sited, however, was 
dealing with a esse where the father had 
married again, and while there is no ques. 
tion that the eldest son sould have elaimed 
one-fourth share on his father’s seeond 
emarriage, it is no anthoxity for the pro- 
position that he is entitled to claim this 
share when his father has not re- married, 

The lower Appellate Uourt pointed ont thia 
nesessary distinetion in respeet of the ruling, 
and held that the, present ease would not 
be governed by it, and was governed by the 
ease of Maung Setk Kaung v. Maung’ Po 
Nyein (2). Unfortunately that was alsoa 
sase in whieh the fatber had married again, 


(1) 27 Ind, Oas 632; 8 Bur. 1, Т, 26; 8 L.B, R. 116, 
(2) 11. B, R. 28, 
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At page 25 of the report it is said "The point 
of law still to be decided may bó narrowed 
down to the question what share san the 
eldest son’ olaim in the joint property of the 


parents, when the mother is dead, and' the 


father marries again, and when there are, as in 
this sase, daughters as well as sons.” In 
eonsluding their judgment the learned-Judges 
say (page 28/;—7[t may not be very elear 
from the Dhammathats now available that 
a Bon sàn elaim а one-fourth share from his 
father when he'lives separately, and when 
the father does not marry again, though this 
has been held; but we do not think it open to 
reasonable doubt that when the father does 
marry’ again, the eldest son, espeeially 
if he be the oldest ohild, ean elaim a 
one fourth share of the general joint 
estate of the parents. This isin saesordanss 
with paragraph 2 of seation 2 of Book X of 
the Maviukyt: andas shown ‘above, it ie not 
contradisted by tha other Dhammiathats,” 
The learned’ Judge of the lower Appellate 


INDIAN CASES. 


Court says in his judgment that he has not - 


been able to dissover where it has been held’ 
that the'eldest'son ean slaim his one-fourth 
from the father when the father has not 
re-married. U- May Oung who appears for the 
appellant also states that’ he has not been 
able to trase the authority raferred to, and 
I have not been able to diseover it. There is 
thus no-authority for the proposition that 


where the mother dies. and. the father has: 


not remarried, the eldest son ean slaim a 
fourth share of the joint estate of hisparents 
from his father. The Dhammathats in seation 
82 of thé Kinwun Myingyi’s Digest, and the 
extrast from the Manukyt provide that "the 
eldest son shall get one male slave, one pair 
each of buffaloes, one goat and one:sheep; and 
oue piese of land and if there is no such 
property he shall get forty-seven and a half 
tiosls of silver, befng their aggregate value, 
but he eannot insist on such payment if the 
father has no silver. Should tbe estate 
sonsist only of land the son shall get the 
lapd, but shall not insist on getting the other 
kinds of property, ог the value thereof.” 
This js the law of partition when the father 
dóes not marry again. Itis to be noted that 
nothing ishere said abouthis being able to 
claim one fourth share of the geuwral joint 
estate left by hia parents, The other Doam. 
mathata quoted-in- this-seation are all more 
or less 9 the same effeet and rione of them 
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speak of one fourth share of, the joint 
property. Several refer to bis getting only 
sush property as was given to him during 
the lifetime of his parents. Inthe absence, 
therefore, of any authority to the effest that 
the eldest son ean alaim the usual one-fourth 
share of the joint property of his parent, if 
his father survives and does not re marry, it 
appears to me to be impossible to hold that 
he has any auch vested right’ in the 
land that has been sold as would support 
the present olaim. He is allotted that share 
because his father being dead, he is supposed 
to take his plase, and perform his father's 
duties and this ground does not exist when 
his father still survives. If the eldest son 
is ina position to be able to slaim a fourth 
share in ths general joint estate, it is no 
doubt true that he is entitled to make the 
6laim at any time within the period of limita- 
tion governing the anit, and if the surviving 
parent disposes of the estate, it may be open 
to him to slaim that the sale or mortgage is 
invalid to the extent of his fourth share, but 
where, ав in this sase, he eannot enforae his 
olaim toa fourth share during the lifetime 
of his father, he has no such vested interest as 
would support the present claim, 

For these reasons, I must aosept this. appeal, 
and reverse the desisions of the Courts below. 
The anitis dismissed with оовёз througliónt. 


Appeal accepted; 


ALLAHABAD HIGH OOURT, 

Seconp Orvis ÀpPRAL No. 4 or 1918. 
* November 19, 1920. 

Preáéni:—Justise Sir P. O. Banerji, 
Kr.,and Mr Justice Gokal Prasad. 

DEOKINANDAN —PralNTFP— 

APPELLANT 
yersus 

ZAMIR HUSAIN KHAN AND” 

OTAERS -DiF&s4DANTS —RasPonDe sts, 


Оо-оитетв-— Adverse possession— Ouster. 


Unless a co-owner asserts an adverse jright, the 
mere fact that he gets his парэ entered in- the 
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Revenue ecards would not be sufficient to amount 
to an ouster? 

The possession of one co-owner must be deemed 
to be the possession of all the co-owners, unless 
there is seme act of ouster by which опе of the 
co-owners.is deprived of possession by another. 


Sesond appeal from a deeree of the 
District Judge, Shahjahanpur, dated the 
14th September 1917. . 

Mr. Lakshmi-Narain, for the Appellant. 

Dr, S, M. Sulaiman, for the Respondents. 


JUDGMENT.—The facta of this саве are 
as follows; —One Zafaruddin Khan originally 
owned the property now in dispute. He 
died some years ago- leaving в widow'Latifan, 
a вап Habibuddin Khan and a daughter 
Munisi'Begsm.: Munisi Begam is the daugh- 
ter of Zafaruddin ‘Khan by Musammat Lati. 
fan. This lady has married a second 
husband, MHabibuddin got his name resord. 
ed inthe revenue: papers in respest of the 
entire property after the death of his father 
and on the 14th of Jannary 1906 be gold 
it to defendant No 1. In Marah 1915, 
Munisi Begam sold her share in her father’s 
property to the plaintiff. The plaintiff | 
instituted -&he- present suit for resovery of 
possession of the share sold to him, Taere- 
ean be nodoubt that the property belonged 
to Munisi Ведат, the vendor of the plaint- 
iff, The only plea whish was put forward 
by the defendants was that Habibuddin and 
after him the defendants had been in 
adverse possession and that the plaintiff 
and his predesessor.in-title, namely, Munisi 
Begam, were never in possession, This plea 
has been aesepted by the lower Appellate 
Ocurt, whish has dismissed the suit oa the 
ground that the plaintiff had been unable 


to prove the possession of his vendor or his — 


own possession within twelve years preseding 
the date of the suit, The learned Judge who 
desided the ease seems to have overlooked tht 
faot that Habibuddin was the* brother of 
Munisi Begam and that upon the death of 
their father both of them inherited the father’s 
property. They were, therefore, so о sner3 
of ‘the property and unless Habibuddin as- 
serted an advarse right the mare fast that 
he got the’ name entered in the revenue 
papers wouli not ра suffisient to amount to 
ап ouster оѓ біз sister Мапізі Bagam. It 
has been held by their Lordshipsof the 
Privy Ooansil and by this Court in a num- 
beri of eases that, the possession- of one 
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eó-0wner must be deemed to’ be the pos- 
seasion of.all thé во owners, unless there 
was some ast of ouster by, whish one of 
the eo-owner& was deprived, of possession 
by another. In the present: ease nothing- 
is showu to have been done: by 'Habibuddin: 
prior to 1906-(when/he'exesuted a sale-deed), 
whish might’ be deémad. to be в denial-of 
the title of his sister or the onster of the 
sister from the’ property ‘fo whish she was' 
legally entitled. In these sirsumstanaen. thé 
possession of Habibuddin prior to the exeeu- 
tion of the &ale deed of 1906! must be deemed 
to be the possession of Munisi Begam and the 
elaim could not be held to be barred by 
limitation. . The Courts below. were; there- 
fore, wrong,in dismisaing the suit’ ав во 
barred. As other issues were-not tried by 
the Court below, the ease must go baek to 
the lower Appellate Court. We assordingly 
remand it under Order XLI, rule 23, with 
direstions to re-admit the-appeal under its 
original number in the register and to 
dispose of the other issues assording to law. 
Costs here and hitherto will ba soste in 
the sause. 


Oase remanded, 


OALOUTTA HIGH COURT. , 
APPEAL FROM OpzR No. 230 or 1920, 
July 13, 1991. 

Present :—Sir Lanaelot Sanderson, Kr., 
Chief Justise, and Mr, Justisa 
Rishardson. 

FANI BHUSAN BHUIAN—Avot.on- 
PURCAASER— APPELLANT 
versın 
SURENDRA NATH DAS, MINOR, 

BY HIS BROTHER IN Law ‘AND GJARDIAN 
ad lien NEMAL CHARAN 
HAZRA, AND OTHERS— E ESPONDENTS; 

Обой Procedures Code (Act V of 1908), O. XXI, 
Tr. 22, 90, О. XXXII —NHwecution of decree —Minor 
judgnyent-debtor—Guardian ad litem, abstnce of— 
Irregularity —Sale, whether valid Notice —Application 
to set aside sale. . 

The provisions of Order XXXII of the Oivil 
Procedure Code relating to "suits by or against 
minors” have no direct application in proceedings 
in execution, after the rights of the. parties hawg 
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merged ina good and valid decree. The “lis” in 
respect of which it is* essential that а minor de. 
fendant should be represented by a duly appointed 
guardian is at an end after the decree is passed, 
and in determining whether a minor is sufficiently 
represented in the execution proceedings a Court 
is at liberty to look at the substance of the trans- 


action, [p. 28, cols, 1 & 2.] 

The notice required by Order XXI, rale 22, ig 
necessary to give jurisdiction to sell in execution 
and the rule -is sufficiently complied with 
where all the co-tenants judgment-debtors live in 
the same house and some of them are minors, whose 
guardians ad litem have died and no new appoint. 
ment has been made in the execution proceedings, 
ifthe notice is delivered to allof them at their 


house, [p. 28, col. ).] 

An application to seb aside a sale on the ground 
that there was no guardian ad litem of a minor in 
the exeoution proceedings comes under the provi- 
sion of Order XXI, rule 90, of the Civil Procedure 


Code. (p. 28, col. 2.] 

Appeal against an order of the District 
Judge, Midnapur, dated the Ist May 1920, 
reversing that of the Münsif, Third Oourt at 
Tamluk, dated the 24th of 
1920. 

FACTS appear from the judgment. 

Babu Shib Ohandra Palit (with him Babu 
Khirode Narain Bhutan), for the Appellant.— 
The austion purehaser is the appellant. The 
appeal arises out of an applisation to set aside 
an exesntion sale. The jadgment-debtors 
were $».tenants of a holding sold under the 
Bengal Tenaney Ast in execution of a desree 
for arrears of rent. Oae of the co-tenants 
was а minor, who was represented throughout 
the rent-suit by his motber as his gaardiau 
ad litem. After the desree in the rent.suit 
the motber died, ba* аз the desree holder was 
not aware of her death, in the execution 
proseeding the notice under Order X Xf, rule 
22, was issued проп her, The affidavit of the 
serving peon showed that the побіва was 
delivered at the house at whieh all the os. 
tenants ware living. Neither on the merits 
nor in law ought tha sale to be set aside. 
There was no material irragalarity ani no 
substantial injuvy. . The lower Appallate 
Court has misapplied the law laid dswa ia 
Khiaraimal x. Daim (1). The minor was 
duly represented throughont the siit by his 
guardian ad liem. . 16 маз oaly atsar the 
deeree that the mother died and the ӣззгөз. 
holder having agted in good fais tha 


А 


(1) 93 С. 296 at p. 814; 2 A. L. J. 71; 1 C, L. J. 584; 
7T- Bom. L. R.1,2 О. W. N. 201; 321. A. 23; 8 Sar. Р, 
Gd 184 (Р. 0.), - . 


INDIAN CASES. 


February. 


[1923] ^" 


representation of the minor in the exeention 
proseedings, though insomplete, Was sum- 
sient to give the Court jnrísliation to sell 
the proptrty.: Sse Ramaswimt Ohsitiar v. 
Oppilamani Ohetti (2) and Malkarjun v.. 
Narhar, (3). Moreover, the provisiona-of 
Order XXXII of the Оода of Civil Prosedura 
have по direat applisation to exesntion pro- 
Seadings against a minor. At the auation- 
sala tha property has been purehased by a 
strangar bona fide and for valae. If, there. 
fore, the sale was no: a nullity, i$ should not 
be set aside on the ground of mare irregularity. 
Rafers to Rewa Mahton у Ram Kishen Singh 
(4) and Yellappı v. Ramchandra (5). 

Babu Khetra Narzin Ghore for Babu Santosh 
Kumar Pal (with him Babu, Probodh Okandra 
Ohaiterjes), for the Respondents.—The minor» 
was not properly represented in the exesution 
proseedings, The sale was thus void ab initio. 
The notice under Order X XI, rule 22, not 
having been properly served, the Court had.na 
jurisdiction to sell the property. The mere fast 
that the notiee was issued was not suffisient. 
Tt must be shown that it was served on a 
person eapable of assepting servise, Refers to 
Khiarajmal v. Daim (1) and Tekatt Krishna 
Prasad Singh v. Moti Ohand (6) 

Babu Shtb Chandra Palit replied, 


7 JUDGMENT, 

RICHARDSIN, J.— This sesond appeal arises 
oub of an applisation made by the respondent 
No. 1 bafore us, Surendra Nath Das, to set 
aside an exesation sale. ` 

The relevant fasts are as follows:—Tho 
respondent No. 2,83 landlord, obtained on 
the 9th Fabruary 1915 a deirea under the 
Bengal Tenanay Ast for arrears of rent in 
respast of a balding of whiah three adulta, 
Dina Dis, Taakardas Dis, ani Rapai Das, 
and a minor, Sarandra Nath Das, were e». 
tenants. It appears that thess parsons ware 


(2) 4 Ind. Oas. 1059; 33 M. 6; 6 M, L. T. 269; 19 
M. L. J. 071. 

(8) 25 В. 337; 27 LA, 216; 5 О. W. 'N. 10; 2 
Bou. L. R. 927; 10 M. L. J. 863; 7 Sar. P C.J. 789 
(P. 0.). В 

(4) 14 0. 18 13 I. А, 103; 10 Ind. Jur. £23; t Sar, 
Р, О. J, 746; 7 Ind. Deo, (х. s.) 13. 

(6+ 21 B *431: 11 Ind. Dec. (N. a.) 310. 


(6) 19 Ind. Cas 293; 40 C. 615; 17 0. W, М. 637; 
(1913) М Ж. Ў, 4s7; 1l A. L. 1.547; 110, 0.7: 
578; 15 Bom L. В, 515; 14 M. L, T. 37; 25 W Ly. J, 


140; 40 І А. 140 (Р, C). A 
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members ofethe вате family, though their 
presise relationship is not apparent on, the 
resord. I will say at onse that Surendra 
Nath Das.was at all material times А minor 
and still appears as sush on the record, though 
he may now have attained his majority. He was 
represented in the suit by his mother as his 
guardian ad litem, and it is not disputed that 
the deoree was a good and valid deeree as 
well against the infant as against the adult 
defendants. 
on the 9th Ostober 1916, The deoree holder 
apparently was not aware ot this deatb. An 
application for exesation was filed in 1917 
in whieh the mother’s name appears as the 
minor’s guardian. А nofiee was issued under 
Order XXI, rule 22, addressed to the adult 
fo-tenants and to the minor and his mother, 
On the baok of the notise there is an affidavit 
by tbe serving peon that it was delivered, at 
the house at whieh all the so-tenants were 


living, to Sarendra Natb, then apparently. 


about thirteen years old. The holding was 
sold by publis auotion on the 19th May 1917 
and was purshased for Rs. 250 by the appel- 
lant, a third party having no sonnestion with 
the parties to the suit. 

The proseedings whieh followed are some: 
what surprising and illustrate the diffiaulties 
with whieh desree-holders have to 
sontend in this gountry. Firat on the 19th 
June 1917, the judgment-debtor No. 1, Dinu 
Das, applied to have the sale set aside, That 
applieation was dismissed on the lst Septem- 
ber 1917, the sale being confirmed on the 
same day. Possession was delivered to the 
austion purahaser, the present appellant, on 
the 4th Desember 1918, On the 6th July 
1919, however, the judgment debtors Nos. %2 
and 3, undeterred by the failure of the 
judgment.debtor No. 1, made a sesond appli. 
sation to have the sale set aside. The 
application met with the same fate as its 
predecessor and was disrhissed son the 6th 
July 1919, It is searosely eredible but a 
third applisation for the same purpose ~ the 


application with whieh we are now eonserned 


— was made by Surendra Nath, represented by 
his brother-in-law as his next friend, on the 
21st July 1919. The application was thrown 
ont by «ue Jourt of exesation, bat on appeal 
tothe Distriss Jadge’s. Court it suocseded. 
The snoaess so cbiained proves at any rate 
the virtue of ретвізѓеава. Tne bare state. 
ment of the fagta gafisisntly exalains why 


The mother of the infant died - 
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thé case turns not on the merita but on pointa 
of form. à 

The judgment of the learned Munsif, 
dismissing the applieation, is brief, The 
adult so-tenants had not been made parties 
tothe proceeding avd he held that they 
ought to have been brought on the resord 
under the proviso to Order XXI, rule 92 (2), 
In the view we take it is unneeessary to 
express an opinion whether the learned 
Munsif wasright in that respest. He went 
on to say that the omission to appoint a 
guardian ad litem for Surendra Nath Das 
after the death of his mother was in respeat 
of the exeeution рговвейіпав an irregu- 
larity which made the sale not void bnt 
merely voidable. 

The learned Distriot Judge, however, on 
the appeal preferred by Sorendra Nath, was 
of a different opinion. He held that the 
omission to have a guardian appointed for 
the minorin the exesution proseedings was 
not merely an irregularity but an illegality 
whieh vitiated the sale, and that, apparently, 
not only as regards the minor's one-fourth 
share of the holding bat as regards the 
entirety. He further held that no notie 
had been legally served upon the minor 
under Order XX/í, rule 22, and that this 
omission was also fatal to the validity of the 
sale. 

With great respect to the learned Judge 
Iam unable to agres with him. He relied 
mainly on the ease of Rhiarajmal у, Daim (1), 
which appears to me slearly distinguishable. 
There а desree had been made and it was 
sought to make liable -under the decree an 
infant who had not been properly represented 
at any time during the course of the suit, 
Even, however, in that ease their Lordships 
made, this observation: “The Indian Courts 
have properly exercised a wide dissretion in 
allowing the estate of aedeseased debtor to 
be represented by one member of the family, 
and in refusing to disturb judieial sales on 
the mere gronnd that some members of the 
family, who were minors, were not made 
parties to the prpseedings, if it appears that 
there was a debt justly due from the deaeased, 
and no prejudice is shown to the' absent 
minora," A eonsise commentary on their Lord. 
ships’ desision will be found in the judgment 
of Sic Arnold White, C. J., and Mitter, J., 
in Hamaswa ni Ohettiar v. Oppilamant Ohetti 
(2). А judgment-debtor had died during 
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proseedings in exeaution and а representative, 
who was not the true legal representative, had 
been brought on the record in his plase. 16 
was sontended that the proseedings had in 
exesution were of no effest against the latter. 
The learned Judges said: "We do not find 
anything in the judgment of the Privy 
Oouneilin KAiarajmal v. Daim (1) to exmpel 
us to веверё this contention, Their Lordships 
resognise that ‘representation for the 
purposes of litigation may be incomplete and 
yet suffisient, and though they sonfine their 
observations on this point to eases in whieh 
all the representatives are the members of a 
family, the ease before them beiog of that 
kind, they do not lay it down that those 
eases exhaust the matter, but rather indisate 
that the suffisienay of the representation may 
be in part а question of fast," The desision 
of the Oourt, as stated in the head-note, was as 
follows: “А desree-holder who has to apply 
for execution aghinst the legal representative 
of the deseased judgment.debtor. may selest, 
from among several rival elaimente, as legal 
representative, the one whom he believes 
honestly to have tbe best- prima facie title 
and the representation, in the absense of 
fraud or eollusion, will be sufficient, even 
though it is subsequently found that some 
other person isthe true legal representa. 
tive". In other worde, that ease. /was 
desided upon the  prineiple whieh had 
already been applied by their Lordships of 
the Privy Coupoeil in the familiar ease of 
Malkarjun v. Narhari (3), The present oase 
seems to me'an even stronger ease. Here 
the judgmgnt-debtors were eo-tenants of one 
holding, sold under the Bengal Tenaney Aot 
for arrears of rent in execution of a decree 
admittedly binding on all the eo-tenants. A 
notice was, in fast, issued under Order XXI, 
rule 22, addressed to sll the so-tenants. There 
is nothing to suggest that there was any 
- divergenee of interest among the eo-tenants, 
They were living in the same homestead, and 
it seems to me a refinement of teehnioality to 
say. that all the so-tenants were not duly 
notiffed that the desree was to be exeented, 
It is trne that Surendra Nath' mother 
had died and that at the stage of exeantion 
he had in fast no guardian on the resord, Bat 
as I have always undérstood the matter, the 
provisions of Order XXXII relating to 
*'suits by or againat minors" have no‘ direst 
application in proceedings in exeeutjon after 
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the rights of the parties have merged i ina 
good and valid decree, At any rate the rules- 
in Order XXXII aro not во stristly applied at 
that stage. The "lis" inrespestof whish it 
is essential thata minor defendant should bs 
represented by a duly appointed guardian is 
at an end and exesution having taken plasa, 
in determining whether һе. minor was 
Suffisiently represantel in the exasation | 
proeeeding, the Courts are at liberty td look at 
the substanse of the transaction. 

No doubt it is aettled thatthe- notise- 
required by Order X X!, rule 22, is nss:ssary 
to give jurisdiction to sell in exeaution. Suoh 
notiss is required by one of the apesial 
provisions relating to exasution, In „the 
present ease, as I have indisated, rnló 22 was 
in my opinion suffisiently somplied with and if 
the‘fact that Sarendra Nath had no guardian - 
is treated not as an illegality bnt as an 
irregularity, the ease somes within Order 
XXI, rule 90, and fraud not being suggested, 
before the sale oan properly be set aside, the- 
Court must be “satisfied that the applicant 
has sustained substantial injury by reason of 
sush irregularity.” 

І may add that in Tekatt Krishna Prasad 
Singh v. Mott Ohand (6), where in execution & 
minor defendant was unrepresented by a 
guardian, there were other serious irregalari- 
ties and it was expressly: held by еіс: 
Lordships that “the iofant appellant: 
sustained substantial injury throngh such: 
irregularities.” Tha non-representation of 
the infant Бу а guardian wasnot treated as 
being in itself a suffisient ground for avoiding ` 
the sale. 

In the present case-the заана, dismiss- 
ing the previous applisations by ‘the. judg- 
ment-debtor No. l.and the jadgment:debtors 
Nos. 2 and 3 were not plased befora us, and 
nothing has been said in argument)to lead: us 
t&think that Surendra Nath has suffered any 
substanidl injury by reason of the irregularity 
somplained of, Having regard ‘to the: whole 
history of this ease, in my opinion,-it would 
sarve no useful purpose to ramad this: case 
for a farther enquiry upon that question. It 
is surely time that litigation i in regatd to thia 
sale sama to an end, It is sash proesedings аз 
are disslosed i in the prassat база whish tenl 
to lowar tha ргіазв obtaiael at sales in exeo. 
tion. 

In sonslasion 1 may obsarva thst the: 
learned Distriot Jadge has regorded ц) 
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opinion on the effeest of the non-compliance by 
Surendra Nath with the proviso to Order X XI, 
rule 92 (2),* In theview hetook he should 
have dealt with that question inasmuch as the 
Munsif had treated tbe omission as an 
independent ground for dismissing the appli- 
cation. | 

The result is, that I жопа allow this 
appeal, set aside the order of the lower 
Appellate Court and, restore that of the ° 
Court of frst inatance with өовёв here and in 
the lower Appellate Court. The eosts are 
payable by ‘the judgment.debtor Surendra 
Nath Das personally if major, and out of his 
-estate if he is still a minor. We assess the 
hearing fee in this Oourt' at two gold 
mohurs, 
Sanpexson, О. J.-—I agree. 

Apreal allowed. 


t 


LOWER BURMA OHIEF COURT. 
Spgotan, Бедер Отт. APPEAL No, 87 or 1919. 
Á January 28, 1920. 
"V Present : — Мт, Justiee Robinson. 
MA E GYWE AND ANOTHER-——ÀPPERLLARTS 
teraus 


MA LE WA— RESPONDEAT, 


Civil Procedure Code (Act V of 1908), О. VI, r, 17 | 
Amendment of plaint—~Claim, time-barred, 


: only. 


The rule to be followed in allowing amendments 
of plaints is that if the claim sought to be in- 
troduced by amendment is an entirely different 
cause: of action oris something totally fresh and 
distinct from the claim as originally made, and is 
one that was not heard of before limftation expired, 
the amendment would canse injustice by depriving 
the other party of a legitimate defence and ought not 
to be allowed. If, however, 16 is nothing more than 
the originalolaim in another form, and is one thatthe € 
other party has had already to meet, no injustice is 
caused, the result being merely to withdraw from 
the defendant an advantage he ought never to 
have received, and the amendment ought to be 
allowed, [p. 8, col. 1.] 


Second Appeal. 
Mr. Vakharia, for the Appellants, 
Mr. May Oung, for the Respondent. 
JUDGMENT.—The plaintiffs sue defend- 
воб personally and as the legal repre- 
sentative of her husband Ko .Kan Baw, 
deaeased, to recover. .money due on a 


‘Rs. 60, 


` proved, 
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promissory note anda verballoan. It was 
alleged that Ko Ken Baw borrowed Hs. 1,470 
on the 15th Mersh 1916, and exeonted a 
promissory note therefor; that he subse- 
quently borrowed Ra. 450 on the 19th 
Maroh 1917, and on that date he exesnted 
a promissory note for Rs, 1,920, being the 
amount original lent plus Rs, 450. The 
plaintiffs also allege some other verbal 
loans, but produse evideneg only as to one 
of Ra, 60. А deeree has been passed for 
and that sum and Rs. 450 are 
not now in dispute. The suit as originally 


‘filed was based on а promissory note of 


the 19tb Mareh 1917, and was instituted 
on the 14th January 1913. The Sub. 
Divisional Court of Henzada held that 


‘the promissory note was exesuted by Ko 


Kan Baw, and a deeree was granted for 
Rs. 1,920, and interest, and Hs. 60 without 
interest. The defendant filed an appeal, 
and tbe learned Divisional Judge held that 
the exeention of the promissory note was 
not proved. He further held that as the 
money originally advaneed was not advaneed 
at the time of exeéution of the promis- 
sory note sued on, but on a promissory 
note for whioh the promissory note sued 
on was substituted, no snit wonld lie for 
the loan independently of the note, even 
assuming that the loan had been actually 
made, He granted а desree for Rs, 6y 
An appeal was then filed in this 
Court, and my brother Dnuekworth held 
that the exesution of the promissory note 
sued on was not proved, but* that the 
Divisional Judgo had not some to any 
finding as to whether the previóus loan 
for Вз, 1,470 or a fresh loan for Rs, 450 was 
In view of the desision of the Full 
Benoh of this Court in the sase of Maung Kyi v. 
Ma Ma Gale (1) that insush oeireumstanses 
as these a creditor ean sue, apart from the 
promissory note, for the money due 


‘onthe original contract of loan, he re- 


manded the sase to the lower Appellate 
Oourt for further findings on the points 
in question after sush amendments of the 
plaint- as may be required, and to воще to 


‘findings on the points noted, and notify the 


result to this Court in due sourse, An 


(1) 54 Ind. Cas. 84; 12 Bur, І, Т. 137; 10 L. B. 
Б. 55 (Е. В.). . . 


s . 
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amended plaint and an amended written 
atatement were filed in the Divisional Court. 
The plaint sets out the original loan and 
the promissory note exesuted оп the 15th 
Mareh 1916, the farther loan of Rs 450 and 
the exeeution of the sesond promissory note 
on the 19th Marsh 1917, and the defendani's 
knowledge of the loans to her husband, and 
her undertaking to make good the loans both 
before and after his death are resited. Then? 
it is set out that the plaintiffs sue on the 
original. contrast of loan, and not on the 
promissory note, the exesution of whieh has 
been doubted, and that the sause of aetion 
arose on the 15th Marsh 1916, the 19th 
Marsh 1917, and on varions dates as regards 
the petty loans. The written statement 
objests tothe amendment of the plaint as 
ehanging the cause of action, and the 
nature of the suit, Farther that the amendment, 
if allowed, will cause sush an injury to the 
‘ defendant as will not be eompensated for by 
imposing terms, and that the suit as now 
‘amended is barred by limitation. On this 
the learned Divisional Judge ruled that he 
had only to some to findings on the two 
questions of fact indieated in this Court's 
order. The learned Divisional Judge found 
that the loans of Rs, 1,470 and Rs. 450 
were proved. "These findings having been 
returned to thia Court, objeetions were filed 
by the respondent. They are that the 
amendment, inso far as it relates to the 
firat loan, is not permissible, that the suit on 
the first loan was barred by limitation, and that 
the loans,were not proved. 

It will be seen that when the amendment 
was allowed, the olaim fora sash loan of 
Bs. 1,470 was barred by limitation, The 
question, therefore, that is before me for 
deeision is whether in the oirsumstanses of 
this ease, the amendment should have been 
allowed, the effect of whieh would be to 
make a debt thet was already time-barred* 
within time and permit the plaintiff to sue 
on a cause of astion whish at the time it 
was first put forward was barred by limitation, 
The effest of allowing the amendment is to 
bring the suit. within time, as limitation ia to 
be counted up to the date ofthe original 
institution of the suit, The amendment was 
‘allowed by this, Court, and it is at least 
open to doubt whether I sould now consider 
the matter whish has to be desided, namely, 
whether the amendment should have bsen 
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allowed. I do not, however, think it nesessary 
to deside this appeal on tha gxound, and 
moreover I have some to the eondlusion that to 
allow it was proper. 2 

The general role is to be found broadly 
stated in Muhammad Sadiq v. Abdul Мана (2) 
where itis said (page 618%): "We think, how- 
ever, that no Court would have power to allow 
a new вапвв of aetion to be introdused into a 
plaint after that eause of action had besome 
barred by limitation." The question there 
considered was whether the amendment 
amounted to a new sause of action or merely 


‚ a correation of the desoription of the property. 


This general rule was assepted in Ва атат 
Upadhya v. Gaya Din (8), but it was held that 
in that ease there was а new cause of action 
in effeat, A ease very similar to the present 
one is that of Kisandas Rupchand v. Rachoppa 
Vithoba (4), In that oase plaintiff sued to 
recover Rs..4,001, but he alleged a partnership 
and that he had bronght in this sum as 
capital. Defendants denied any partnership, 
and that plaintiffs had ever eontributed 
Rs. 4,001 or any other sum as eapital, The first 
Court held that plaintiffs had supplied sloth 
to defendants to the value of Rs. 4,001, but 


' that there was no partnership and the 


suit was so framed really to avoid payment 
of Court-fees. He, therefore, refused to grant 
any relief. The lower Appellate Oourt, 
however, being of opinion that plaintiffs had 
from the first intended tosue only for the 
resovery of their money but had been misled 
by their Pleader, allowed an amendment. At 
the date of this order the olaim as to 
Rs. 3,001 was barred by limitation. The 
High Oourt held that the amendment was 
rightly allowed. The grounds of ita decision 
are that "all amendments ought to be . 
allowed which satisfy the two sonditions, 
(a) of not working injustice to the other 
side, and (6) „о? being nesessary for the 
purpose of determining the real questions 
in eontreversy between the parties.” After 
referring to serlain authoritiea it held 
(page 649+) that "amendments should be 
refused only where the other „party cannot 


(2) 10 Ind, Oas, 476; 33 A. 616; 8 A, L, J 638, 
‘y 24 Ind, Cas: 235,86 A. 370; 12 A. 1, 1. 


685 
(4) 4 Ind. Саз, 126; 88 B. 644; m Bom. L. R. 
1042. 


* Page of 38 A.—[Ed.] 
+ Page of 88 B.—[ Ed, | 
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be plased in the same position as if the 
pleading’ hatl been originally eorrest, but 
the amendment would eause him an injury 
whieh sould not be sompensated in sosts. 
It is merely a partieular sase of this 
general rule that where a plaintiff seeks 
to.smend by setting пра fresh slaim іп 
respest of a sause of action whieh sinee 
the institution of the suit had besome 
barred by limlitation, the amendment must 
be refusdd ; to allow it would be to cause 
the défendant an injury whieh oonld not 
be oompensated in eostas by depriving him 
of a good defense to the alaim.” It was 
then held that "in other words, the defence 
of limitation was a defensas to whish the 
appellants wera never fairly entitled, and 
the allowanes of the amendment only with. 
dfaws from them an advantage whioh they 
ought never to have reseived,” (page 651*.) 

Asto the sonditions subjeot to whieh all 
amendments should be allowed, I have no 
hesitation io aesepting this authority, The 
sesond is obviously satisfied in the present 
case. As to whether it did or did not 
work injustiss to the other side, the question 
‘turns, as indeed 16 turns in all oases of 
the present type, on the eharaeter of the 
elaim as originally made, and, that of the 
amended claim, If the latter is an entirely 
different eause of action or is something 
‘totally fresh and diatiuet from the olaim 
as originaly made, and was one that was 
no& heard of before limitation expired, the 
amendment would eause injustice by depriv- 
ing the other party of a legitimate defence. 
‘Jf, however, it is nothing more than the 
original slaim in another from, and is 
one that the other party has had already 
to meet, no injustise is saused, the result 
being merely, as was said in KXitsandas 
Bupchand's case (4), to withdraw from 
defendants an advantages they ought never 
to have received. 
already desided before limitation expired 
that defendant was liable to re pay this 
money. In subh sireumstanoss it would 
surely have been inequitable to dismiss 
plaintiffs! suit and leave them to bring a 
fresh suit ‘for re-payment of the loan, whish 
would have been suosessfully met as regards 
the major portion of the amount elaimed by 
a plea of limitation. 


*Page of 83 В.- [Ed.] 
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There is the highest anthority for this view. 
In Mohummud Zahoor Ali Khan v, Thakooranee 
Rutta Koer *(5) their Lordships of the Privy 
Couneil ssy:— ‘And they have felt some doubt 
whether, inasmueh as the suit was wholly mis- 
coneeived, the proper sourse was not to dismiss 
this appeal altogether, without prejudise to 
the right of the appellant to bring a new suit 
against Rutta Koer upon this bond, treating 


it as à mere money: bond. Considering, how. 


ever, that sueh a suit would probably ba 
met by a plea of the Ast of Limitations, 
that in the sironmstancea of ‘this ease auch 
a defenee would be inequitable, and that 
the respondent not having appeared, their 
Lordships sre not ina position to put her 
on terms as to her defense to a fresh suit; 
they hava some to the conslusion that the 
fairer course is to do what the Judge of 
the Court of first instanse might, under the 
Oode of Prosedure, have done at an earlier 
stage of the cause, namely, allow the appel. 
lant to amend his plaint.” 

The order, therefore, allowing the amend. 
ment was, in my opinion, just and proper. 
I do not think it is open to me to question 
it, and respondents should have moved by 
way of review at the time, | 

Ав to the merits, theslaims as to Rs. 450 and 
Rs. 60 are not disputed, but as to Hs. 1,470 
it is, though not to any great extent, the 
argument being really confined to the ques- 
tion of limitation. For the appellant it 
is sontended that thereare sonaurrent find- 
ings of faot, but the position is somewhat 
pesuliar. The first Court tried the suit 
ав one on в promissory note. Consideration 
was presumed, there was no issuó as to 
it, the unas being on the defendants, The 
lower Appellate Oourt held that the pro- 
missory note was not exeeuted by Ko Kan 
Baw, and so did not go into the question 
of consideration, On the remand the amend- 
ed plaint was not filed in the original 


- Court, thoagh in that suit the onus waa 


on the plaintiff. There cannot, therefore, 
be said to be soneurrent findings of faet, 
and I have oonsidered the evidense. I gm 
satisfied that consideration did pass, and that 
the money was lent, 


The suit must, therefore, „Бе decreed for 
Rs, 1,470 and Rs. 450 and Rs, 60 with in. ` 


(5) 11 M. I. A. 468 at p. 485,0 W.R. Р. 0, 9;2 
Suth, Р. C, J. 107; 2 Sar. P. C. J. 320; 20 E, R. 17%, 
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terest on the-two sums as prayed, and eosts in 
the frst Court, in this Court, and in the lower 
Appellate Court on-remand, * 


Appeal allowed. 


. OALOUTTA HIGH COURT, 
-© Cıvıı Ruse No, 833 or 1920. 
ot Marsh 21, 1921. 
Present :— Mr. Justisa Walmsley, 
. DWARIKA NATH PAUL амь ANOTSER 
—Deouse-Hotpers— PETITIONE es 
. «67815 
‘BIPIN RISHI аир oruzgs—OrposiTE 
.. PARTIEB, 
Civil Procedure Code (Act V of.1908), O: XXI, 
‚т. -9---ЕлесиНоњ. of decree—Payment out, of Court — 
Certification. 
. ' The. mere- statement in an application for the 
execution of a deoree that payments towar 
satisfaction of the decree have been made out of 
- Court, does not amount to: an application for certifi- 
cation, Ё 
Bireswar.Mookerjee v. Ambika Charan Bhattacharjee, 
49 Ind. Сав. 472; 45 O. 630, Bahuballav Roy v. 
› gesh Chandra Banerjee, 60 Ind. Cas. 242; 28 C, W. 
N. 820, followed. 


Rule against an order of tbe Judge of 
the Court of Small Cause at Dasea. 


FACTS appear from the judgment. 

Babu Bhupendra: Ohandra Guha, for the 
` Petitioners,— The deoree-holder is entitled 
at any time to make an applisation for 
-eertifying the payments which were made 
«out of Court. - See Tukuram v. Babaji (1). 
`The statement of the deeree holder that 


thess payments were made out of Court* 


should, therefore, be regarded as an appliea- 

- tion for: eertifiontion. The lower Ooart 
. ought to have made an enquiry into the 
matter and some to s finding as to whether 
my allegation of paymehts ont of Oourf 
was: true or not. If the factum. of these 
payments was established, my application 
for exeeution was.slearly not barred | by 
limitation. 


(1) 21 B..123; 11 Ind. Deo, (x. s.) 84. 
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Babu Satish Ohandra Ohaudhuri, for the 
Opposite Parties,—1 do not disputo the 
sorrectness of the proposition that the 
desree-holder was at liberty to scertify the 
paymehts at any time, but the sertification 
must take plase before tha  applieation 
for exeantion is barred by limitation, . That 
being so, the alleged payments ont of 
Court are поё suffisient to save the applies- 
tion for exesution from being barred by 
limitation. Refers tò Bzreswar Mookeriee v, 
Ambika Oharan Bhattacharjee (2), Bahuballap 
Roy v. Jogesh Ohandra Banerjee (3), 

Babu Bhupendra Ohendra Guha replied. — 

JUDGMENT.—This Rule was issued at 
the  instanae of the deeree-holder. Не 
obtained а deoree for Hs, 419 odd. The 
last application was digposed of on the 7th 
Marah: 1917 and the applieation from whieh 
this Rule arises was presented on the 23rd 
April 1920, that is, more than 3 years 
later. The deeree-holder seeks to get over 
the matter of limitation by saying that 
payments were made ont of Court in 
February 1918 and May 1919. 

{t is argued on his behalf that on the 
prineiple of the desision in the ease of 
Tukaram v. Babaji (1), the statement that 
&hese payments were made out of Court 
should be treated as an application for 
certification and the lower Court should be 
direeted to give the judgment-debtors an 
opportunity of stating whether sush pay- 
ments had in fast bsen made or nat. So 
far as this Court is concerned, it appears 
to me that the matter is aoncluded by the 
decision in the ease of Bireswar Mookerjee v. 
Ambika Oharan Battachar ee (2) and also the 
ease of Bahuballav Roy v. Jogesh Chandra 
Banerjee (3). 

In my opinion this Rule must be dia- 
eharged with eosts. The hearing fee ia fixed 
at one gold mohur. 

Rule discharged, 


(2) 42 Ind. Cas. 472; 45 C. 630. 
(8) 60 Ind. Cas, 242; 28 О, W, N.-320, 
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` _ LOWER BURMA OHIRF COURT, 
Criminat APPEAL No. 681 or 1920. 
August 30, 1920. 3 
Present:— Mr, Justice Rigg. 
BA SHEIN— APPELLANT 
i versus 
EMPEROR-—HRESPONDENT. : 


Evidence Act (I of 1872), s. 92—BPro-note—Oral 
evidence—Penal Code (Act XLV of 1860), ss. 416, 
417, 420—Oheating——“Fraudulently” and “‘dishonestly,” 
distinction between, 


The making of a pro-note by way of seourity for 
a sum of money advanced. or given to the maker 
does not, under section 92 of the Evidence Act, 
shut out oral evidence as to the purpose for which 
the money, is given Гр. 84, col. il 

Where an advance wüs made under an oral con- 
tratt for the sale and purchase of paddy and was 
seoured by a pro-note: 

Held, that the making of the pro-note did not shut 
out proof of the terms of the contract. Гр. 84, сої, 2.] 


Whenever the words “fraud” or “with intent to 
defraud” or “fraudulently” occur in the definition of 
a orime, two elements at least are essential to the, 
commission of a crime, vi, 1: deozit or an inten- 
tion to deceive or, in some cases, mere secrecy, and 
(2: either actual injury or possible injury, or an 
intention to expose some person either to actual 
injury or a risk of possible injury, by means 
of that deceit ог secrecy. А practically 
conclusiye test as to the fraudulent character of 
a deception for criminal purposes is this: Did the 
author of the deceit derive any advantage from it 
which he could not have had if the trath had been 
known? If so, it is hardly possible that the 
, advantage should not have had an equivalent in 
loss, or risk of loss, to some one else; and if во, 
there was fraud. In practice people hardly ever 
intentionally deceive each other in matters of 
л" for a purpose which is not fraudulent. [p. 36, 
col. 2. 

The term “fraudulently” may be defined to imply ` 
an intent to deceive in such а manner eas to expose 
any person to loss, or risk of loss. The term “dis. 
honestly” implies ‘a deliberate intention to cause 
wrongful ` gain or wrongful loss, and when such an 
intention is proved, and is coupled with cheating 
and the delivery of property, the offence is punish- 


able under ' section 420 of the Penal Code, in. 


which the word “fraudulently”? finds’ no place. 
A, for example, may by a false representation 
induce B to advance him a sum of money, in such 
circumstances that 4 is aware that he is exposing 
B to considerable risk of loss, but without the їп» 
tention of causing wrongful loss: A would be 
acting fraudulently, and if he intended to cause 
wrongful loss, would be acting dishonestly. Ла the 
former case he would be punishable under section 
417 of the Penal Oode and in the latter under 
section 420. [p. 37, col, 1.] 


; Appeal from an order of the Western Sub-. 


Divisional Magistrate, Rangoon. 
8 * 
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Mr. Giles (with him Mr. seen: for 
the Appellant. і 

Mr, Keith, for the Respondent. 

JUDGMENT.—The appellant, Ba Shein, 
has been eonvieted by the Western Sub. 
Divisional Magistrate of Rangoon undersestion 
Mas of the Indian Penal Code'of having eheated 

Ballantyne and dishonestly induesd him 

= ‘deliver а sum of Rs. 15,000. Mr, Bal- 
lantyne is an assistant in the London- 
Rangoon Trading Company and Bs Shein 
is & dealer in paddy to whom were advanced 
large sums of money to buy paddy for the 
firm. The complaint sets out that on the 
14th Marsh 1919 BaShein told Ballantyne 
that he had 50,000 baskets of paddy in 
Henzada  Distriet for sale and that the 
paddy was ready for delivery. On this 
representation Mr. Ballantyne advaneed Ba 
Shein a sum of Rs, 25,00, The aeeused 
delivered 5,960 baskets of paddy against the 
50,00; baskets by the 22nd April, on whieh 
day he asked Ballantyne for a fnrther sum 
of Rs. 15,000 and stated that paddy воҝ- 
sient to eover Ra 25,000 already advaneed 
was on its way to Rangoon and that he 
required the additional advanee to pay for 
paddy already‘ purehased in conneetion with 
the eontraot. Lt was alleged that it was 
untrue that paddy sufieiont to sover 
Rs. 25,000 was on its way to Rangoon; 
aud, that after reeeiving the additional 
Rs, 15,00 the aesused failed to supply 
апу more paddy, Thè Magistrate believed 
the ease for the prosecution, and an appeal 
against his finding and sentenee has been 
preferred both on the faots and ' on points of 
law. 


I will deal with the question of admia- 
sibility of tne oral evidence before diseusa- 
ing the facts of the ease, The appellant 
signed two pro-notes in favoar of the London-, 
Rangoon Trading Company for the sums, 
of Ra. 25,000 and Re. 15,00) advaneed to. 
him, and ıt is arzued that no oral evidence 
is admissible to prova the contract entered, 
into between the. parties: аз the, , eontraat 
has .besn redused to writing in the shape 
of these .two pro-notes. The case of Red 
v. So Hlaing (1) is relied upon'as authority, 
for this proposition, and it is sontended that 


(1)°8 Ind. Oas, 053, 6 1, B, Е. 21; 8 Bur, Ly т, 
124; LL Gr, 1. 2, 788, E 
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the later ease of Nga Po Yon v, Mohr Bros, & 
Oo. (2) has been wrongly desided. . The point 
referred for desision in the Full Bensh 
esse, was whether in a баве. ‘where a pro- 
seaytion is instituted on the complaint of 
a private person, seetion'92 of the Hvidense 
Ast preeludes oral evidense from .being 
recorded · for, the purpose of varying, or • 
adding to the terms of a y sontrast between 
the complainant and the кыгы when they 
have been redused to writing. Sir Charles 
Fox answered the referense by saying that 
no oral evidense was admissible for the 
purpose of coptradisting, varying, or adding 
to the. terms of the written eontraat unless 
it eame under one or more ofthe provisos 
to sestion 92 of the Evidenes Ast. I agree 
with Mr, Justise Ormond in thinking that 
this desision did not go so far as to 
decide that the making of a pro-note by 
way of seourity for a sum of imoney ad- 
vansed or given to the maker would . shut 
out oral evidense about the purpose. for 
whieh the money, had been given. Section 91 
of the Évidenae Act provides that when 
the terms of a contract have been redused 
to the form of a dosument, no evidense 
should 'be given in procf of the terms of 
gueh eontraat, exeept the' document itself... 
Sestion 92 provides that when the terms 
of any вов ооп{табё have been proved 
assording. to the last seetion, no evidense 
of. any. oral agreement or statement shall 
be admitted as between the parties to 
any syeh instrument for the purpose of 
eopiradieting, varying, adding to, or sub- 
trasting from its terms, It is diffisult to 
seo how it oan possibly be said in the’ 
present ease that the terms of the contract 
between the parties had been reduced to 
writing. The pro-note is silent about the 
gontrast for the" purehase of paddy, thee 
- quantity to be supplied, the market rate, 
and the time for delivery, It. would. Бе, 
impossible to gather from the pro-note: 
that there had been any sush sontraet at: 
al. In Jadu Rat v. Bhubotaran Nundy (3) 
Mr. Justioe Trevelyan remarked that in 
his opinion sestion 92 of the Evidence Aat. 
only spplied to, eases where. the whole of 


9) :18, UE Be 886; 6 L, B.:R. 385 4 Bar. L. T, 


279; 18 Or. L 
(3) 17 0, 173; 8 Ind, Deo, (х, s.) 664. 
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the terms of the contrast havt Been in- 
tended to, be redused {шо writing. Не 
remarks: “I think this is. shown by the 
words ‘adding to,’ whioh appear in that 
section. If it were not; for those words, 
I should have been.inelined to hold -that 
seotion 92 only exeluded evidence sontradiet- 
ing, varying, adding to or subtraeting from 
such of the terms.of a sontraet- as. had 
bsen redused into writing.” That was -a 
sase іц whieh the parties had entered into 
benght avd sold notes for the delivery of 
some,eopper, The defence sought to show 
by oral evidenee that the sontrast was. for 
delivery of the copper if е sertain portion 
of each of the auesassive. deliveries qhonld 
in the aggregate amont to the ‘quantity 
to be-delivered. It was held on appeal: that 
the. oral evidense .was inadmissible on 
the ground that. the agreement would | 
be ineonsistent with the terms of the notes 
whieh were the contrast between the parties. 
The learned Judges on sppeal did uot say 
that had these notes not eontained the terms 
of:the contrast, oral.evidense would, have, been, 
inadmissible. Рготіво` 2 to sestion 92 of the 
Hyidense Ast allows proof of any separate: 
oral agreement about any matter on whieh а 
doenment is gilent and whieh.is. not insons, 
sistent with its terms, and it: provides that 
the Court: must: have: regard to: the degree-of- 
formality of the, dosument, The pro-note is 
not а. form of representation, of the, terms, ofa.. 
contrast for the sale and: purebase of. paddy: 
between parties. These notes are complete: 
eontrasts.in themselves and are. treated' aa: 
sesurity for the advanses made, The. oral, 
éontraot for‘ the:sale. and; purshasa. 'оЁ. paddy 
is independent of the loan: made and sesured* 
by. exesution of the. prornote. L ,, therefore, ; 
think that the sage.of: Nga. Eo, Yon. Y». Moht-Bros., 
& Oo; . (2). lias;been.rightly;desided and. that: 
the: plaintiff was ‘entitled. to Prove: the oral- 
agrenment., 

The. орайы: to - fhe.. “oral” server it 
hetween, the patios are Ballantynes and Ban: 
Tin, the: saghier- o£-- the: firm; "Ballantyne a 
évidende hae ‘been, objested: осоп ‘the, ground 
that his knowledge. of, Burmese. is; so. impar- 
feot that-hechad:to depend.for his information. 
about the. negdtiations.. bet ween- Ban Tin and 
Ba Shein ой the avidense. of. Ban Tin. -The 
Magistrate thought Bállantgne's- knowledga ` 
of Burmese was.probably suffisient to enable 
bim to follow- a.sonversation, To set the 


* 
NE 
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matter af reft Mr Ballantyne attended at the 
hearing of the appeal and was examined by 
my elerk and myself about his knowledge of 
Burmese, and I am of opinion that although 
he speaka it very imperfeotly, he has suffi. 
oient'knowledge to enable him to follow such 
а conversation as took plase between Ban 
Tin and the appellant and to understand the 
gist of it. Ban Tin says that be is sure that 
Ba Shein said he had already bought 
50,000 basketa of paddy; when he first 
interviewed Ballantyne about selling it to. 
the London-Rangoon Trading Company. 
Ballantyne says that Ba Shein told him he 
had paid earnest money for the purshase of 
50,000. baskets of paddy, It is impro- 
bable that Ba Shein Was in a position to pay 
outright a sum of Rs, 65,000 for this paddy, 
and I have no doubt that all that he intended 
` fo вау was that he had paid earnest money. 
‘Nothing, however, turna upon this дівоге: 
paney, because'Ba Shein is not sharged with 
cheating Ballantyne and dishonestly inducing 
him to advanse Rs, 25,000, Ва Shein undoubt- 
edly’ entered into a contrast for the par- 
chase of 50,000 baskets from  Hoenzada. 
Ballantyne states that between the 14th 
Marsh and 22nd April 5,960 baskets were 
supplied by Ba Shein towards the dissharge 
of this contract. In Statement В to the plaint 
in Civil Regular No, 185 of 1920 of this Court 
the London Rangoon Trading Company gave 
Ba Shein oredit for 10,542 baskets. Hven 
if the whole of this paddy be sredited to the 
amount he supplied from Henzada, Ba Shein 
was ocnsiderably in arrears of the supply of 
the amount contrasted for. Ballantyne says 
that he saw Ba Shein frequently and Ba 
Shein told him that the paddy was being 
loaded in boats. On the 22nd April Ba 
Shein told him that all the paddy was on its 
way to Rangoon and Ballantyne thereupon 
advanoed Hs. 15,000 вз a further payment- 
towards the contrast, Ban Tin says that 
when Ba Shein asked for more money, 
Ballantyne told him that he could ‘not 
advance 16 ав ‘he had already given him 
Rs. 25,000 and he had only, reseived 9,000 
' baskets, Тһе’ авоцвей then said sufüsient 
paddy was on its way to cover the Rs. 25,000 
and asked for Rs, 15,000 for other payments 
at various plases in the. Henzada Distriot. 
In oross-examination he stated that whens 
Ballantyne objected: to. maks -any further 
advanse, the seeused said that some: paddy 
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was оп its,way to squafe the Hs, 25,000 
advaneed. He goes on: “Mr. Ballantyne 
refused further advause. He then asked for 
Rs. 15,000 for other payments in the jungle. 
He said nothing else. When he same for 
money, he entered into no fresh sontraet.” 
When he was re-aalled by Mr, MeDonwell, 


„Вап Tin said that Rs. 15,000 were given 


for the purpose of fulfilling the sontraet 
for 50,000 baskets, The evidenee in aross- 
examination has not been very alearly 
resorded. Reading. it as a whole, I think the 
ouly interpretation to be put upon it is that 
Ballantyne first refused any further advanee 
and was then told that paddy was on its way 
to Rangoon in suffisient quantity to oover 
the advance of Rs. 25,000. Ba Shein then 
stated that he had other paddy in Henzada 


' which he had bought and induasd Ballantyne 


to advance him anotber Rs. 15,000, -It is 
clear that the eonversation only: referred to 
the Henzada sontrast. Ba Shein's aseount 
of the transaetion was that the advanee was 
for paying for repairs to cargo boats and 
other expenses and’ not for paddy, but this 
is ineredible. On the 22nd April the aceused 
delivéred 2,423 baskets. Even if sllowanea 
be made for this additional supply of paddy; 
the.aesused only delivered in all to the. firm 
14,394 baskets as against 19,000 odd baskets 
due on the Henzada eontrast apart from any 
other sontrasts still unfulfilled, It is admit. 
ted that the appellant supplied no paddy to the 
aseount of this fresh advance, On the 18th 
or 19th May he paid. the firm: Rs, 10,000 and’ 
promised to return- all the outstandings 
againsthim, The firm took no.aetion against 
him until the Ist April 1920, when. this 
eriminal oase was launehed, On the 16th 
Maroh they had filed a civil suit: for the 
resovery of Hs. 41,000, The explanation of 
thedelay in‘ filing the erimjnal proseeution: 
is that the firm were waiting to see whether. 
the aesused would be able to pay their debt, 
ап: when:he failed to do so, they proseeuted. 
him: It is admitted that no proseeution. 
would have been instituted, if the appellant * 
had paid the whole or the greater part of. 
what he owed the Trading, Company. I do: 
not think there is any reason for supposing- 
that the prosecution was *launshed with 
a view to bring. pressure to bear-on Ba Shein. 
The ease is в non-eompoundable. ore. and-the. 
Trading-Oompary eannot derive any-finanei. 
benefit from-the sonvietion-of the appellin. 
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' Tbe :delay in making the eomplaint before 
.the . Magistrate is not, I think, suffisient 

ound for supposing that Ballantyne and 
Ban Tin have committed perjury in order 
to avenge the firm for their alleged losses. 
No such suggestion was put forward in the 
grounds of appeal, whisk are mainly eon. 
‘fined to the legal objestions to the sorreet- 
ness of the sonvietion. Whatever may be 
said about the sonduet of the London: Ran- 
-goon Trading Company in delaying to pro 
sesute Ba Shein until they found there was 
mo money to be obtained from him and his 
friends, is irrelvant to the question of Ba 
Shein s guilt, unless sueh eonduet points to 
а determination to sesure at all sosts and 
by ару means his eonvietion, and thus sasts 
diseredit upon the evidence against him. 





There ів по reason for attributing so base" 


motives .to the eomplainant firm and no 
suggestion of the existence of sush motives 
has been made, The Magistrate was satis- 
fied that Ballantyne and Ban Tin were 
truthful witnesses, and 1 aesept his sonslu- 
sions on the fasts of the ease. 


The néxt question is whether these . facts 
justify a finding that Ba Shein cheated 
Ballantyne and thereby dishonestly indused 
him to deliver a sum of Rs. 15,000. The 
definition of sheating in seetion 4io of the 
Indian Penal Oode ie as follows : — 


‚ “Whoever, by deseiving any pereon, fraudu. 
lenily or dishonestly induees the person so 
deeeived' to deliver any property to any 
person or to eonsent that any person shall 
retain auy рг perty, or intentionally incnees 
the person во deceived to do or omit to do 
anything whish he would nos do or omit if 
he were nof sc deseived, and which aes or 
omesion әвовев, Or 18 likely to sause, dumuga 
or harm to that person in body, mind 
reputation, or property, is said to sheat.” 

, lam not sonserned now with the sesond 
portion of this detinition, as Ballansyne 
anitered no harm or damage in sonsequenes 
eof the appellant’s eopdnot, The essential 
elements ot the offence uhder the first portion 
ot the definition are, (1) the. prastiing of 
eeelt, i2) yhe intenuon at the tidie ıt was 
praetised vicher «o defrana the person deserved 
orio eanes, wrongtulioss or g:in,$. e, loss 
or gam by legal means; with the ecules vhat 
property...ia .delivered or. consent to its 
retention is obtained, In Queen v, Lal 
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Mahomed (4) Coush, J., expressed the 
opinion ihat there is no differenee bete 
ween "fraudulently" and "dishonestly" in 
the definition of eheating, But & distination 
between the two terms was reaognised by the 
Oaleutta High Court in the Full Bench oase 
of Queen Empress: v. Abbas Ali (5), where the 
learned Judges remarked: ‘Thea word 
‘defrand ’ is of double meaning in the sense 
that it either may or may not imply depriva- 
tion of property.. PE RTE If it be held that 
‘fraudulently ’ implies deprivation, either 
astual or intended, then that word would 
perform по funation that would not have been 
fully diseharged by the word ‘dishonestly’ and 
its use would be mere surplusage.” In the 
Penal Code there is a separate definition for 
each expression, and in many seetions of the 
Code they аге used as alternatives, In 
Queen- Empress v, Muhammad Saeed Khan (6) 
Bannerji J., sited the remarks of Sir James 
Stepben in his History of the Criminal Law, 
Volume П, page ‘23, in whish that learned 
author says:— I shall not attempt to 
eonstrust a definition which will meet every 
case which might be suggested, but there is 
little danger in saying that whenever the 
words ‘fraud’ or ‘with intent to defraud,’ or 
‘fraudulently’ oesur in the definition “of & 
trime, two elements at least are essential to 
the commission of a crime, vs., (1) deaeit or 
an intention to deseive ог in some oases, 
mere searesy, and (2) either aetual 
injury or possible injury, or an inten. 
tion to expose some person either to aetual 
injury or а risk of possible injury, by 
means of that deseit or sesresy, . . . A 
practioally conclusive test as to tha 
fraudulent sharaster of a deseption for 
oriminal purposes is this: Did the author of 
the deceit cerive any advantage from it 
whieh he sould not have had if the truth 
hao been known Р If so, itis .hardly possible 
tbat thé advantage should not have had an 
equivalent in lose, or risk of loss, to some one 
else; and if so, there was fraud, In practise 
people hardly ever intentionally deesive cach 
other in matters of business for a purpose whiah 
is not fraudulent," In paragraph 4243 of hia 

"Penal Law of India” (24d Edition), De, 


(4) 22 W. B 82 Or. 
Ta 15 0, 612, 1 О. W. N, 255; 13 Ind. Dec, (х.в,) 
18) 2i А. 113 atp, 115; A, W. М. (1898) 197; 9 А 
Deo. (м, н.) 781, t PRUA 
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` Gour says: "The term ‘fraudulently’ may be 
defined tò infply an intent to deseive in auah 
9 manner as to expose any person to loss, or 
risk of logs,” The term ‘dishonestly’ implies 
a deliberate intention to eanse wrongful gain 
or wrongful loss, and when aush an intention 
is próved, and is soulpled with beating and 
the delivery of property, the offenee is 
punishable under seetion 420 of the Indian 
Penal Code, in whish the word ‘fraudulently’ 
finds no plaee. A, for example, may by в 
false representation induse B to advanee him 
а sum of money, in sueh eireumstances that 
A is aware that he is exposing B to 
sonsidersble risk of lose, but without the 
intention of sausing wrongful loss: A would 
be aeting fraudulently, and if he intended to 
sause wrongfulloss, would be aaeting dis- 
honestly. in theformer case he would be 
punishable ucder sestion 417 of the Indian 
Penal Code and in the latter under seation 
490. Now in the present ease in Mareh Ba 
Shein had through his agents paid advanses 
for the supply of paddy, but as the paddy was 
not paid for within the stipulated time, in 
some sases the sontrastors refused delivery. 
The market was rising. Maung Pu says that 
in Tagu (April) it was about Вз 150 or 
Rs. 160 а hundred baskets and was higher in 
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Kason (Мау). Ha sta:e» that about the ` 


30th Marsh, he returned B: Shein Rs. 15,009 
as the paddy sellera repudiated their eontrast, 
There san be no donbt that В, Ѕһеіп’'а 
representations that paddy auffisient to oover 
the Rs. 25.000 advanos was on its way 
to Rangoon, and that he wanted Rs. 15.000 
to pay for paddy  purshased in, the 
district, were both false and that he knew 
them to be false, He must also have been 
aware that he would not һауе had the 
advanse made to him but for these 
misrepresentations and that ha was gaining 
an advantage to himself and exposing the 
London-Rangoon Tranding.Oompany to a 
serious risk of loss by reaeipt of the advanse. 
He was, therefore, asting frandulently, and 
has aommitted an offense undsr seation 417. 
He returned Rs. 10,002 ont of the Ва, 15,000 
advanced, but he has not shown what basame 
of the remaining Rs. 5,000. His intention 
at the time he took the advanse may not have 
been to sause wrongful loss to the Uompsny, or 
wrongful gain for himself; he may hive hoosd 
for а favourable taro in the margat prisa; sud 


e learned Distrist Judge. 


` within tae meaning 


{ am, therafora, doubtful whether sestion 420 .. 


3? 


applies to his ease, and aeqit him of the more 
serious eharge. The eonvietion is altered to 
one under sestion 417 of the Indian Penal 
Code and the sentenee redueed to one of one 
year’s rigorous imprisonment and 8 fine of 
Rs. 1,000 or in default 3 montha’ farthet 
rigorous imprisonment. 
Sentence reduced ` 


ALLAHABAD HIGH COURT: 
First APPEAL Frou Orper No. 122 or 1920 
` January 11, 1921, 
Present : — Mr. Justiee Piggott and 
Mr. Justise Walsh. 
QASIM АШ —[xsouvant—P..130Ne8 
— APPELLANT 
versus 
EMPEROR тивопен Tas DISTRIOT 
JUDGE or SAHARANPUR— 
Orrosite Pasty. 


Provincial Insolvency Act (V of 1920), г. 60— 
Concealment of property —Liability. 


An insolvent who has the means of ascertaining 
where property of his has been disposed of, even 
if he has not been actually a party to the making 
away with it, aud who dogs not use the means, 
is just аз guilty of concealment, within the mean- 
ing of seccion 33 of the Provincial Insolvenoy Aot, 
aa if he actively concealed the looality in which the 
property actually is. 

First appeal from ап order of the Distriet 
Jadge, Saharanpur, dated the 28th of June 
1920. 

Mr. Nehal Ohand, for the Appellant, 

Me, W Waulaen, for the Respondent, 

JUDGMENT.—This appeal fails, We 
entirely agree with the fading of the 
Indeed we sannot 
see how any other eonelusion eould have 
been arrived at. We agree with the reasons 
whish he has given and wa have nothing to 
add to them, We would merely say that 
a man in the position of an insolvent who 
has the means of assortaining where property 
of his has been disposed of, even if he has 
not been astually a party to the making 
away with it, and who ‘does not use the 
‘means, із just as. guilty of ‘eoneealment 
ot the sestion as if 


he. actively sunsesled the losality in whieh 


^ must realise that 
with. severity when dissavered. 
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the. property actually is. It is by no 
meana:elear frofn the eoudust of the in. 


.Solvent.and. his sons that the grain was 
поё. іп the dump atthe time of the Re- 


seiver's visit and had not been made away 
with at:all. These proseedings ought поё · to 
deter the Reeeiver from taking sueh steps as 
агь still open to him under the Aet to 
reeover the property from whomever it may 
be who has reseived it either by way of 
sale, or for eustody on behalf of the insol- 
vent and of his sons, Unfortunately there 
seems to' he no provision in the Provin- 
oial Insolvensy Ast, as there is in the English 
Aot, enabling the Reeeiver to sall the sons 
before him and to sompel them to answer 
questions on oath as to the disposition of 
their father’s property, Under these sireum- 
stanses, and having regard, to the undoubted 
frauds whieh are eommitted against the 
Baükruptey Law hy joint Hindu families, 
although the insolvent here і a Muham- 
madan, we think that the sentenee passed 
in this ease was an extremely lenient one. 
He certainly would not have got off so 
lightly if he had some before one of us. It 
is a very serious offense and Distriet Judges 
it onght to be -visited 


The sppeal is ‘dismissed with ooats, 


Appeal dismissed, 


PATNA HIGH COURT. 


` ‘OgiminaL Miscartanzovs-Oase No. 2 or 1921, 


Я Jamuary-31, 1921. . 
Present: —Mr. Justica Jwala Prasad. 
AWADH SINGH—Petirioner 
"versus 
PURAN KANDU —Оррозіте Parry, 


Oriminal Procedure Code'(Act V of 1898), в, 526 
—Trifluence que Magistrate —"Transfer of case 


In masking provision for the transfer of cases the 
law has regard nôtso much to the motives whioh 
might be supposed to bias the Judge as to the 
susceptibilities of ‘the litigant public One object 
of this provision: is to clear away everything which 


wight engender suspicion and distrust of the 
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Tribunal and so to promote the feeling of confidence 
inthe administration of justice whigh i 18,80 essential 
to social order and security [р 40,,col 1.] 

The fact that the Magistrate trying a case -appears 
to have been influenced by a private individual 
with regard to the disposal of the свяе, ів a suffi. 
cient ground for directing that the case be trans. 
ferred from the Court of that Magistrate to some 
piper Court competent to try the same. [р. 40, col, 
1. x 

Applieation against ап order of the Sub- 
Divisional Magistrate, Samestipur, and that 
of the Distriat Magistrate, Darbhanga. 

Mr. Nirsu Narayan Sinha, for the Peti» 
tioner. 

The Assistant Government Advosate, for 
the Crown. 

JUDGMENT.—This is an applieation by 
the aseused for the transfer of his sage from 
the file of the SubeDivisional Magistrate 
of Samastipur. 

The aseused as well as the eomplainant 
lodged information to the Police with respsat 
to an ossurrence, eash aseusing the other of 
assault under sestion 323, Indian 
Penal Code. The Polise Sub-Inspestor, 
after eonsulting the Sub Divisional Offieer, 
reported that the ense lodged by Puran 
Kandu “was non-eognieable under seation 
823 of the Code" and, he was told by the 
Sub- Divisional Officer "to return the ease ав 
sueh.” This was aecordingly done by the 
Polise Sub Inspestor. 

Both parties thereafter lodged eomplaints 
before the Sub Divisional Magistrate who, by 
his order, dated the 3rd November 1920, on 
the baek of the petitions, made over both 
the eases to the Sub- Deputy Magistrate for 
disposal. 

Mr. Atkins was interested іп the sase 
lodged by Puran Kandu against the 
aecused and he, in the sourse of his interview 
with the Magistrate, enquired about the 
matter and at the same time referred to hia 
previous mention of it to him. Afterwards 
Mr. Atkins wrote a slip to the Magistrate, as 
a resuli'of whieh the Magistrate withdrew the ` 
aases of the somplainants from the file of the 
Sub-Deputy Magistrate and ennoelled his 


* previous orders, transferring, the cases to 


the Sub-Deputy Magistrate, and sum- 
moned the sesused upon the somplaint 
of Puran Kandu, and in the ease 


lodged by the assured, the petitioner in the 
present ence, against Ротар Kandu and others, 
he passed an order :— 


"A wait the desision of the sounter-ease,”” 
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The petitioner thereupon applied to the 
Distrist« Megistrate for the transfer of his 
ease from tie file of the Sub- Divisional Ofiser, 
but the Distrist/ Magistrate summarily 
rejested the applisation with the remarks 
‘that he had-been-throngh the petition and 
‘sould not diseover any reasonable ground for 
.apprehending that the aesused will not havea 
‘fair and impartial trial. 


The petitioner has assordingly some to 
‘this Court. The applisation is opposed by 
the learned Assistant Government Advosate 
and in addition the Sub- Divisional Offiser 
has himself snbmitted an explanation 
objesting to the transfer of the ease from his 
file. 

The explanation given by the Magistrate, 
réad with his order on the back of the petition, 
dated the 10th Desember 1920, is suffisient, 
in my opinion, to transfer the saso from his 
file. Не says:— 


“The Sub-Inspestor sonsulted me of his 
own assord about the ease lodged by Paran 
Kandu when І happened to beat Rosora, 
and ashe reported the ease non-sogaizable, 
кевіїоп 323, I without examining the record 
of the ease told him to return the sase as 
-sush. Ме; Atkins saw me ‘on the day in 
question about'his: candidature for the Peovin- 
sial Assembly, ` 


“Ashe was leaving the Court, һе. asked 
whether опе Paran’Kandu had lodged а:вот- 
plaint in a ease regarding ‘whioh ‘he, Mr. 
Atkins, had told me his hearsay yeraion 
some days previously. "Lsaid that. Ithought 
he had ‘not. -After he had left my Court; Mr, 
Atkins.sent in‘ slip stating that the ‘dase 
had been lodged and had been sent to the Sub- 
Deputy Magistrate for "disposal, "EE Йу 
reasons for this action are given on ‘the bask 
of the petition for transfer‘filed' before me.: 
From what. ‘had seen of the injury inflieted 
on Paran Kendu, it appeared -that the-oase 
was one that should nof be sent direstly фо 
a Sesond ‘Class Magistrate for disposal. fT, 
therefore, resalled the ease admittedly with. 
out resording my reasons in writing." 


‘On the ‘bask df 'the ‘petition’ the -reason tat. 
ed.bythe ‘Sub Divisional’ Officer fdr re calling 
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"lt was brought to my notise that this 
ease was one of a somewhat serious 
assault?"  * | 

Оп а referenee to the injury reports In the 
present ease, it would appear that the peti- 


. tioner Awadh Singh had four injuries on hia 


‘the oase from therfle ofthe Sub Deputy . 


«Magistrate is as follows;—~ 


person as sempared with one injury on the 
person of Paran Kanda, the eomplainant. 
‘On the ground of the seriousness of the 
* assault it would have been, more pertinent 
for the Sub Divisional Officer to have sum- 
moned the eomplainant in the present case, 
who was aeeused in the eounter ense, instead 
of the petitioner. The  Sub.Divisional 
Magistrate, when passing his initial order 
taking  eognizatee of the somplaints and 
making oyer both the eases to the Sub. 
Deputy Magistrate for disposal, had only the 
complaint petitions and probably the injury 
reports. At that time he was of opinion that 


.thesomplaints sould be properly tried by 


the Sub.Deputy Magistrate. It is not known 
how it was subsequently brought to his 
notiee that the assault upon the somplainant 
Puran Kandu was of a somewhat serious 
nature. | 
The seoused petitioner in the present 


ease ean very well suspest of this information 


having been given to the Sub.Divisional 
Magistrate by Mr. Atkins and possibly in 
the slip written by Mr. Atkins tothe 
.Magistrats of whish referenee has been made 
in his explanation. We have not either the 
slip or its copy on the resord of the ease, 
It is admitted that Mr. Atkins had several 
aduyersationg with the Magistrate before 
the somplaints were lodged and also after 
they were made over to the Sub Deputy 
Magistrate for disposal. Mr, Atkins further 
had the audasity of talking over and writing 
‘to the Sub-Divisional Ofiser about the ease, 
partieularly when he knew that it had passed 
_ out of the hands of the Poliee and had 
“come to the Magistrate in the shape of eom- 
plaints lodged by both the parties. This 


the Magistrate ought . not to have allowed 


Mr. Atkins to do. The petitioner appre- 
.hends that Һе had not the advantage with 
‘the. Magistrate as Mr. Atkins. In the 
sireumstanees of the aare the petitioner has 
-a reasonable apprehension that he will not 
reesive a fair trial at the hand8 of the Sab- 
Divisional Offisers. 

The prinsiple that should govern appli- 
gations for transfer of sriminal :eases wag 
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laid down in the ease of Serjeant v. Dale 
а). ` Lush, J., atepage 567 observed:— 
"The law. in laying down this atriet rule, 
has regard not so mueh perbaps to the motives 
whieh might be supposed to bias the Judge 
as to the susseptibilities of the litigant parties, 
One; “important object, at all events, is to elear 
away everything whieh might engender suspi- 
sion ‘and distrust of the Tribunal and ao to 


promote the feeling of eonfidense in the ad. M 


ministration whieh i is во essential to sosial 
‹ order and sesnrity." 

Further on he says— 

"We | are anxious not to be misunderstood 
іл. using tbis language, No right-minded 
person does or eanfor a moment' entertain 
the thought that the Right Reverend Prelate, 
who was salled upon to aet in this ease, was 
or eonld be influeneed by any sonsider- 
‘ation of personal interest in the proceed. 
ing. Sueh an idea was emphatically, 
though unnecessarily, repudiated їп the souree 
of;the argument. Thé probability is .the 
faet was „not present to his mind. The 
'applieant stands проп his legal right, and 
oalls upon us to give effeat to it, and we 
feel sonstrained to hold that the initiatory 
' proseedings whieh are made essential to 
give jurisdietion to the Court of Arehes 
were, by reason ofthe Bishop being patron 
'of the bénefiee, sontrary to the Statute and 
void, and that the Court had no jurisdiction 
‘to énter upon ‘the inquiry.” ' 
` The words of that learned Judge might 
'well be quoted with propriety in the present 
ease, Vide also the ease of Mahammad Mian 
v. Emperor (2). 

‘I до not fora moment impute any bias 
‘in the mind of the Sab» Divisional Offiaer who 
hád the seizin of the ease, but events whioh 
‘odsurred in the ease may reasonably raise an 
apprehension in the mind of the aseused 
that he will not réeeive a fair and impartial. 
trial at the hands of the Sub Divisional’ 
'Offieer. 

І havé no hesitation in withdrawing the 
ease from his file. The fasts were clearly 
‘set forth inthe petition lodged before the 
Distriet “Magistrate, but inspite of that he 
summarily rejeeted the petition stating that 
he did not find any reasonable ground for 


(1) (1877) 2 Q. B. D. 558 at p. 567; 461. J. Q. B. 
781; 87 L, T. 158. | 
(2) 52 Ind, Сав, 54; 20 Orla J..566.1 |, 


' Distriet, 
-transferred to the Distriet of Muzaffarpur, 
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the aadused to apprehend that be will not. 
have a fair and impartial trialeat the hands 
-of the Snub Divisional Magiftrate. The 
attitude adopted by the Distriet Magistrate 
in the present ease entitles the .aesused to 
elaim a transfer of his esse from that 
I, therefore, direst that the oase be 


whish is the nearest Distrist, and further 
direst that the Distriet Magistrate of that 
‘Distriet will either try 16 himself or make 
‘it over to some other Magistrato competent 
to try it, 

Oase transferred, 


BOMBAY HIGH COURT. 
OBRIMINAL ÁPPLIOATION For Revision No. 103 
or 1921. 

June 22, 1921. 

Present :—Sir "Norman Macleod, Kr, 
Chief Justies, and Mr. Justise Shah, 
MOTILAL HIRALAL-—AOO0UsED — APPLICANT 
versus 
EMPEROR—Opposirs Panty. 


| Oriminal Procedure Code (Act~ V of 1898), ss. 4 
(к, 3:7- Penal Oode (Act XLV of 1860), s. 198 
Inquiry Tender of gardon — Approver, statement 
of—Perjwry. 


The expression “a ny Magistrate of. the First Class 
inguiring into the offence" used in section 887 (1) 
of the Criminal rrocednre Code ordinarily indicates 
a Magistrate holding an inquiry under Ohapter 
XVIII of the Code, That is the only inquiry which 
ig. necessary under the Code in the case of offences 
exclusively triable by a Court of Session. The 
scheme of the Oode and also the general provi. 
sions in : hápter XXIV relating to inquiries and 
trials go to show that the word ‘inquiry’ is used 
to indicate. a . judicial proceeding as distinguished 
from ‘investigation’ and ‘trial’ [р 44 cols  &2.] 

The Code itself does not make any provision for . 
any inquigy by the District Magistrate or any other 
Magistrate in connection with a tender of pardon, 
He may make such formal or informal inquiry as 
he likes for his guidance. But it is entirely a 
matter of his choice, Any such inquiry as he 
makes would not be an inquiry conducted under the 
Code within the meaning of section 4 e ) of the Code, 
Cp. 45, cola. 1 & 2.] 

A perdon tendered under seotion 387 of the 
Criminal Procedure Code at а time when no inq 
is being conducted into the case, is not s vali 
pardon and a atatemént made by the person to 


: whom suoh pardon is tendered, is not admissible 


in evidence and cannot form the hasis of an 
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‘alternative charge in respect of an offence under 
section 183 of the Penal Code. -[p. 42, col. 2; p. 43, 
col. 2; p. 44, eol. 2; 46, сої, 2.] 2E : 


Oriminsl appliestion for revision from ооп. 
vietion and sentense passed by the Resident 
Magistrate, First Clase, Nadiad, sonfirmed on 
appeal by the Additional Sessions Jndge, 
Ahmedabad. 

Mr. Binning (with him Mr. Н. V. Divatia), 
for the Asaueed, 

Mr. Bahadurji, Aeting Advosate General 
(with him Mr. 9, S. Patkar, Government 

. Pleader), for the Crown. 


JUDGMENT.’ 

Macteop, C. J.—The acaused was convioted 
by the First Olass Resident Magistrate of 
Nadied of intentionally giving false өуійвпве 
under gestion 198* of the Indian Penal 
Code and sentensed to six months’ rigorous 
imprisonment. An sppealto the Additional 
Sessions Jndge was dismissed. The aseused 
has now asked us to exersise опг Revisional 
Jurisdistion in his favour, The faets may 
be atated very shortly. : 

„Тһе aagused wan. suspested as having 
-been sonserned with what is well known as 
the Nadiad derailment case. The offense 
was committed on the 12th April 1919, 
On the llth May, the acensed was brought 
before Mr, Ker, the Distriot Mazistrate, 
who tendered him a pardon on the neual 
terms under sestion 337 of the Criminal 
Prosedure Code; be was then examined by 
the Distriot Magistrate, and stated how he 
along with others uprooted the rails just 
before the passing of the troop train. The 
acoused was examined as a witness in the 
ease before the Spesial Tribunal on the 
25:h and 26th July 1920, when he swore 
that he had nothing whateven to do with 
the offence and that his statement before 
the Distriet Magistrate had been induced 
by dishonest motives. Thereafter the re., 
quisite sanetion wag obtained from the High 
Oourt and the Spesial Tribunal'and after 
trial he was oonvioted as aforesaid, on the 
ground that he had made two oontradietory 
statements on oath ons of whieh he' mut 
have known to be false, Two main објвв. 
tions have been taken to the desisions of tae 
lower Courts. Е ` 

1. It аз sontended that the pardon granted 
by the Distrist Magistrate was illegal in- 
asmtüsh as the Magistra:e һай ‹по jucisdietion 
. Vo grant pardon qader sestion 337 of the 


* 
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Oriminal Prosedure Code, beeause the pardon 
must relate, to an offenes under inquiry, 
that is to say, under a magisterial inquiry 
whieh has commensed under Chapter ХҮ 
of the Criminal Prosedure Code. That, as 
the grant of pardon was illegal, the acouaed'g 
statement on oath before the Diatrist 
Magistrate was inadmissible in evidenee und 


„воп1й not be made an alternative ground for 


giving false evidenes. 

2. That the Distrist Magistrate had no 
jurisdietion to examine the assused as a 
witness, besaunse under sestion 337 the ex. 
amination is to be made in the вазе, £e, 
at the time of the magisterial inquiry ос 
at the regular trial, 

If these arguments ате to be given effost 
to, it must follow that no pardon oan be 
tendered under seotion 33? until the eommit- 
ment proseedings have sommensed, nor san 
the evidense of a snspast be obtained in 
exshange fora pardon, although it may often 
happen that without such evidense it would 
be useless to institute prossedings against 
any one for the offense inquastion. It ia 
diffisult to believe that the Legislature 
ever intended to restrict the granting of 
pardons in sash a way, bat the question 
is whether section 337 oan be sonstrued in 
the way in whish it has been suggested by 
Mr. Binning that ib should be eonstrued, 

Now ‘inquiry’ із deficed in gestion 4 (X) 
of the Oode аз апу ingairy other than a 
trial whieh may be conduated by a Magistrate 
under tha Oode, The term is not oonfined 
tə proosedings in whiah an.aesused is placed 
before a Magistrate sharged with an offenee, 
Under seation 159 a Magistrate may make 
a preliminary inquiry in order to aseartain 
whether an offense has been committed and 
if so, whether any persons should be pnt 
"upon their trial. No doubt in seetion 164 
it is provided that stataments.and confes. 
sions reaorded thereunder should ba resorded 
before the commencement o? the ingairy or 
trial, and inquiry there refera to the oom. 
mitmant proseedings, while the Polies рго- 
exedings in Chapter XVÍI are salled ‘fn. 
vestigation, But-it is diffisalt to sea how 
it ein be said that if a Magistrate ig 
institufing an inquiry under sastion 159 into 
an offense, that oifanse із. not under 
*inqairy. However, it doas not appar in 
this саве that Mr, Ker was holling a pte. 
limina-y inquiry under sestion 159, Thq 
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Additional Sessions Judge has got over this 

diffculty by s&yigg that Mr. Ker had to 

make an inquiry in order to ascertain if 
the aeeused was willing to aesept a pardon 
on the usual terms. Thisis ingenious but 
hardly satisfies the rules of sonstruction. 

‘Evidently from ,the resord Mr. Ker thought 
that the term ‘under inquiry’ in seotion 
337 was not used’ іп a teshnisal but ina 
popular sense, sinse he considered that thee 
offense was under inquiry from the 12th 
‘April, the date on which it was sommitted. 

Sestion . 337 is the first sestion in a Obapter 
headed “General Provisions regarding In- 
quiries and Trials.’ It ia eertainly open to 
argument that ‘inguiries’ eould only mean in- 
quiries held aesording to the terms of the Oode, 
and that, therefore, an offense under inquiry 
could only mean an offense whieh was being 
inquired ‘into ‘by means of an inquiry 
instituted aesording to the provisions of 
the Code, and not an offense whish was 
being inquired into in popular sense, 
ainese it may always be said that as soon 
‘as an offense is committed and besomes 
known. to the authorities, inquiry naturally 
follows and it besomes an offense under 
‘inquiry. The Code makes no mention of an 
inquiry by а Magistrate to ascertain whe- 
ther a eertain. person is willing to aeeept 
‘the terms on which a pardon is offered to 
him. A Magistrate must no doubt ask eertain 
‘questions, but questions are also asked before 
a confession is resorded and it does not 
follow that the offenee then besomes an 
‘offenee upder inquiry, It does not appear, 
‘therefore, in this ease that when the aesused 
.was tendered a pardon by Mr. Ker the 
offense was under inquiry, unless the words 
“ander inquiry" ean be used in their popular 
sense, A further diffisulty arises in the вор. 
.atruetion of this remarkably ill-drawn section, 
‘besause it is nowhere stated direotly that 


the District Magistrate, when the pardon e 


has been asosepted, shall take down the 
‘statement on oath of the person who has 
aesepted the pardon, Sub-seotion (1) deals 
merely with the tender of a pardon, sub- 
asetion (2) says that a person who has 
‘accepted a pardon shall be examined as 
а witness in the, ease. Sub-sestion (4) 
provides thate a Magistrate who has ten- 
dered a pardon end has examined the 
person to whom it is granted shall 
not try the ense if if is triable Бу 


i oe 
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. That might happen if the 
evidense of the aoprover shogel.that a 
minor offanss had baan som nitti, and not 
an offenes triable exelusivóly by a High Court 
or а Odurt of Session А perfeetly plausible 
eonatruaetion of the seation is thatthe Distriet 
Magistrate may tender a pardon although 
he is not the Magistrate inquiring into the 
ease, provided an inquiry under the Oode 
is proseeding. He could then take down 
the statement of the approver under seetion 
164 if an inquiry was proseeding under 
seetion 159, but if the inquiry was pro- 
seeding under Chapter XVIII, the approver 
would have to be sent to be examined ая 
a witness by the Magistrate holding the 
inquiry. 

In this ease itis not suggested that an 
inquiry was proseeding under sestion 159, 
80 the offense was not under inquiry and & 
pardon eould not be tendered. 

The other eonstruetion would be that as 
soon as the authorities are informed about 
an offense having been sommitted, the 
offense besame an offenee under inquiry 
and the Distrist Magistrate has jnrisdietion 
to tender a pardon, 


But assuming that the Distriet Magistrate 
has power to tender a pardon if the offenee 
is under inquiry in the popular sense, it 
is diffsult to see how it ean be said that 
if he examines on oath the person who 
has aesepted the pardon, he does so under 
the provisions of seetion 164, whieh enable 
а Magistrate to reeord the statements of 
witnesses or the eonfessions of aseused 
persons before the sommeneement of the 
inquiry or trial No doubt it would be 
desirable, if an aseused person sent to a 
Magistrate «ог the confession to be resorded 
says that he will not eonfess but. if he 
is tendered а pardon he will make a state- 
ment, that the Magistrate should have 
power to tendep a pardon and take the 
statement on oath, but, as far as I ean see, 
this power has not "been given by the provi- 
Bions of the Code. 

A similar question arose in: the Court 
of the Judicial Commissioner of Sind in 
the ease of Emperor v. Andal (1), The 
opponent, under suspision of having eom- 
mitted a murder with two other persons, 


(1) 13 Ind, Cas. 273; 5 8.1. R. 174 at р. 175; 18 
Or. L, J, 83, 
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was plased by the investigating Police 
before ' thg Distrist Magistrate: who tendered 
him a pardon, whieh was. acsepted. He 
was then examined under seetiqn 164, 
Criminal Prceedure Code. He made a 
statement implieating himself and the other 
two persons, who were then plased before 
the  Sub.Divisional Magistrate on а 
eharge of murder. 
examined before the Committing Magis- 
trate and denied nearly every statement of 
fact that he had. made to the Distriot 
' Magistrate. An appliestion was then made 
to sanetion his prosesution for giving false 
evidenee, 16 was suggested that the.pardon 
was illegally tendered by the: Distriet 
Magistrate as the inquiry. under Ohapter 
XVIII of the Odde had not sommeneed. 
Pratt, J, О., after referring to Prinsep’s 
Commentary on Criminal Prosedure Code 
whioh supported the suggestion, said: ° 


"He (the author) appears to limit the 
scope of the seation to a prosedure by which 
а person over whom the Magistrate is 

. exereising jurisdiction as an sesused person 
and who is, therefore, ineapacitated by seetion 
342 (4) from giving evidenee—can be 
converted into a witness. There is no 

' anthority for so limiting the seetion and I 
do not think the words of the seetion justify 
the limitation. The seotion refers to the 
_offenee under ‘irquiry,” but the word inquiry 
is not nesessarily limited to an inquiry 
under Chapter XVIII, see the definition of 
the word in section 4 (k) of the Code and 
ite use in scotion 159, where a Magistrate 
may make ‘an irquiry for the purpose of 
assisting the Рсііве in the diseovery and 
arrest of the offender,” 


It is quite true that the District Magis. 
trate reed not be the Magistrate inquiring 
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considerad that the word. inqniry was used 
in: its popular sense. ?, 


If, then, there'are two possible sonstrues. 


tions of seotion 337, the aaensed ia entitled to 
‘the: benefit of that eonstrustion whioh ig 
in his.favour. І eannot but regret the воп. 
в1авіоп to whioh I have been foroed &о`воше. 
The only remedy, in my opinion, is for the 


The. opponent wase Legislature at. the earliest opportunity to 


‘recast sestion 337 во вв Чо make it slear 
(1) that the term. 'offense under inquiry’ 
inoludes an offerse under investigation, (2) 
that a District Magistrate or Presidency 
Magistrate, when the pardon has- been 
‘assepted,. ean take the approver'a statement 
on osth, so that it san be the basis of an 
‘alternative charge of perjury if he sontra- 
diets himself. when giving evidencein the 
‘ease, . E 

The Rule must be made absolute, 

Saas, J.—The aeeused in this ease hag 
been eonvieted under sestion 193, Indian 
‘Penal Code, in respeat of two  eontradistory 
statements made by him. The first statement 
was made by him on the llth May 1»19 
‘before the Distriet Magistrate of Kaira, 
when & pardon was tendered to him under 
sestion 387, Criminal Prosedure Code, in 
respest of the offense .eonneeted with the 
derailment near Nadiad in April 1919 punish. 
able under seetion 126 (b) of ihe Indian 
Railways Aet (LX of 1890). The seeond 
statement was made by him in July 1919 
when he was examined as a witness in the 
Nadiad: derailment ease, whieh was tried 
by the Commissioners appointed’ under the 
Defence of India Aet IV of 1915. It is 
' not disputed now, and it is obvious, that 
these two statements are eontradietory, and 
that one. or the other must be false to the 
knowledge ofthe aesused. The prosecution 
do not.seek to prove that the statement made 


into the offense, but if the word ‘inquiry’, by the accused as а witness as the trial ia 


in the term ‘offense underjnquiry! is to be 
eonstrued as defined in sestion. 4, then no 
doubt it must be shown. that some. inqniry 
under the provisions of the Oode was pro- 
eceding before the Distriet Magistrate sould 
tender & pardon. Therefore, with all due 
respest, there seems to- be a fallacy in the 
argument of the learned Judisial Commis- 
віспег, as Бе eonsidered the offenee was 


false, but rely upon the alternative eharge 
‚ based upon the two eontradietory statements, 
If, therefore, it ean be shown by the 
assused that the first statement by him 
before tbe Distrist Magistrate eannot form 
the basis of an altérnative sharge, the pro- 
sesution must.fail, 

It is urged on his behalf that the first 
statement eannot be made the basis of an 


under inquiry though it was not shown that * alternative charge, firstly, beaause the Diet. 
any inquiry under the Code was proseeding. · riet Magistrate had no-power to tender him 


It жопа -have been different if. he. had 


a pardon at'that stage. and to examine him 


LJ 
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on oath under sestion 387, and, sesondly, 
besause the stateufent  resorded by him is 
not provided for by the Code of Oriminal 
‘Proesdure, and eannot be used against him, 
quite apart from the question of the power 
of the District Magistrate to tender a pardon 
at that stage. 

The undisputed fasts relevant to these 
sontentions may be briefly stated. The 
crime of derailment was sommitted on or 
bout the 11th April 1919, and it was 
under investigation on the llth of May. 
The accused was taken to the Dietriet 
Magistrate for a pardon, The District 
Magistrate first tendered the pardon to the 
assused, and then resorded his statement iu 
question on oath, There was no inquiry 
then going on аё the time under Chapter 
XVIII, and as the ascused in the derailment 
ease were tried under the Defenée of [ndia 
Aet, no Bueh. inquiry was ever made. A 
report of the erime was made to the Oity 
Magistrate of, Nadiad under sestion 157, 
Oriminal Prosedure Oode, and it is not 
suggested that he had started any inquiry 
under gestion 159 at the time. Tho Distriet 
Magistrate in fast never acted under sestion 
159, In his evidense he states as follows:— 

"Beyond making these approvers and taking 
their statements I have done nothing іп 
this ease," ‘Lt із &10 slear from hia evidense 
that the statement in question was resorded 
under seation 337, Oriminal Prosedure Code. 

As regards the first eontentiop, it seems to 
meon a proper.sonsirustion of sestion 337 
thatthe Distriot Magistrate had no power 
to tender the pardon under that ecation at. that 
Stage, as theoffenee was not, then under ‘inquiry’ 
but under investigation. Inthe sare of offenees 
triable exelusively by; à Oourt of Sassion or 
High Court inguiry, under the Oode ordinarily 
.means the inquiry under Chapter X VIII of 
.the Code by the Oommitting Magistrate. 
. The expression ' ‘апу Magistrate of the First 
Class , inqairing info the .offenee” used in 
‚ sestion, 837 (1), in my opinion, ordinarily 
indicates ; a Magistrate; holding an inquiry 
under Chapter XVIL That, at any rate, is 
the oply iBquiry whith is nesessary under 
the Code in the саве of offenses exalasively 
triable by a Court of Session, The “scheme 
of the Code and also the general provisions 
‘in. Chapter XXIV relating to inquiries and 
trials go: to show that the word ‘inquiry’ ia 
used to indiente : a judisial. -proseeding as 
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distinguished from ‘investigation’ and ‘trial,’ 
The word inquiry is used in varf>us*seetions 
of the Ohapter, for instapee in sections 341, 
342, 340,847, 350, 351 and 352. In all these 
seetions having regard to the eontext there 
eould be no doubt that inquiry means the 
judisial praeeeding oontemplated by Chapter 
XVIIL or any jadieial inquiry provided by the 
Code, but it does not indieate any inquiry under 
Ohapter XIV relating to investigation. . It 
is difficult to believe that in sestion 337 the 
word is used to indiaate any other prossed- 
ing. If the word^was used in the popular 
sense to indieate generally any offense 
exelusively triable by a Court of Session 
under investigation, the Lagislature eould 
have easily used an appropriate expression to 


indiente its meaning in thet sense. Thé learned 


Advosate General has sontended that the 
word 'inquiry'-is used not in the sense definad 
by the :Oode bnt in a popular sense; bat fam 
unable to aesopt that eontention. If -that 
was the ‘meaning, sestion 338 ‘would be 
unneeessary, às it воша have been easily i in- 
eorporated as part of seetion 337, for the stage 
after commitment would also be ineluded i in the 
seope of the word ‘inquiry’ Batthe Legisla- 
ture Баз madola definite provision for tendering 
a pardon at any stage after the sommitment, 
iudieating thereby that that stage is not 
meant by the word ‘inquiry’ used i io seation 
337, Ido not see any reason to assume that 
in sueh a general provision the Legislature 
must nesessarily indieate. all stages prior to 
eommitmeot. It may well be ‘that the 
Legislature only meant to provide for а 
tender Gf pardon after the ease was 
before the Committing Magistrate for inquiry 
under Chapter ХУП. 

‘It is fucthar urged that the word ‘inquiry’ 
as defined iw sestion 4 (X) ineludes every 
inquiry other than a trial вэпіпаёеі under 
Code by a Magistrate or Oourt, and 
that it would igelude ihe inquiry made by 


‘the ` Distriet Magistrate for the purpose of 


granting a pardon to the asenséd. Seetion 
159 is relied upon by the proseeution for 
the purpose of showing that there may. be 
an inquiry by a Magistrate before the 
inquiry under Chapter XVIII -before the 
Committing Magistrate has commenced. [ 


. ghall first deal with the argument based 


on'sestion 159 That seetion does not hel, 
the prossention in this ease Мо doubt an 


inquiry eondusted by a Magistrate ander that 
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sestion would be an inquiry sondusted under 
the Code ahd. would be ineluded within the 
meaning of ‘inquiry’ as defined in the Code 

But I feel some diffisulty in holding that sush 
inquiry is included within the meaning of the 
word. as used in sestion 337, for the inquiry 


referred to in sestion 337 with reference’ 


to an offense exslusively triable by a 
Court of Session, would be, I think, sueh 
an inquiry as is necessary under the 
Code, while the preliminary inquiry воп. 
templated by sestion 159 is by по means а 
nesessary step in the proceedings sonnested 
with every suah offence. It is diffieult to hold 
that in. sueh a general provision a stage of 
the proseeding is indisated by the word 
"inquiry ^whiehis not.by any means an essential 
stage in the proseedings «onneeted with an 
offense exelusively triable by a Court of 
Session, At the came time as a matter of 
eonStruetion itis diffigult to hold that an 
inquiry held by the Magistrate under sestion 
159 is not an inquiry eondueted under the 
Code.. 1 do not desire to deside this point, 
as it is not necessary to до, во. Assuming 
that a preliminary inquiry under. sestion 
159, Oriminal Prosedure Code, is ineluded 
within the seope of the word ‘ inquiry’ used in 
sestion 337 (1), it is clear that in the present 
ваве по вов inquiry was going оп atthe 
time.when the pardon was tendered to the аб» 
-aused, The report under sestion 157, Oriminal 
Prosedure Code, was made toa Magistrate 
other than the Distriet Magistrate and it is 
eommon ground that that Magistrate was 
not making any inquiry under sestion 159 
at the time. It is not disputed that the 
Distriet Magistrate made no inquiry under 
sestion 159; and indeed it is not elear under 
the eireumstanees whether he sould have 
held ару inquiry under that sestion even if he 
was minded to do ao. 

As regards the argument that the inquiry* 
whish the Distriet Magisttate ntade under 
sestion 337 was itself an inquiry, under the 
Code within the meaning of the definition of 
that word, it is enough to point ont that the 
Oode itself does not make any provision 
for any inquiry. by һе District Magistrate 
or any other Magistrate in sonnestion 
with a tender of pardon, He may make 
sueb forma] or informal inquiry as he likes 
for bis guidances. But it is entirely ao 
matter of his — ehoise. Any sush 
joquiry as he makes would not be an inquiry 
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eondueted under thè (ode ` within the 
meaning of: sestion 4 (А). No doubt the 
law requires him to state his reasons for 
tendering & pardon. But no inquiry is 
provided by the Code: and Г feel no hesitation 
in holding that the proeeeding whieh the 
Distriet Magistrate made for resording his 
reasons for tendering the pardon was not an 
Snquiry within the meanisg of seetion 4 
(k). It would follow that’ the tender of 
pardon on the llth of May was not within 
the seope of sestion 337 (1) and that the 
авепвей sould not have been examined оп 
oath by him atthe time. The statement, 
therefore, s&snnot form the basis of an 
alternative eharge. 

Ordinarily it may not bea matter of any 
praetieal moment whether the pardon is 
tendered before or after the inquiry is 
started, as the person to ' whom the pardon 
is tendered would be examined as a witness 
at the inquiry before the Oommitting 
Magistrate and afterwards at the trial, when 
the pardon would be in forse. Bot it 
besomes а matter of importance when the 
District Magistrate, not: aondueting any 
inquiry under the Code, examines a person 
on oath before the sommittal proceedings 
are started, and when that statement is 
sought to be made the basia of an alternative 
eharge, as in the present ease, X do not 
say that the Distriet Magistrate sould not 
have reeorded the .statement of the present 
aeeused on the !1th of May. He might 
do so for the purpose of enabling himself. to 
determine at the proper time whether ог not 
the person soncerned һай. fulfiled the sondi- 
tion on whieh the pardon was tendered to 
him after he was examined asa witness in 
the ease. 

The faot that in this partioular вава no 
inquiry under Ohapter XVIII of the Code 
was made, as the trial was held under the 
Defense of India Aet, does not affest thia 
eonelusion: and it is not suggested before 
us that the sircoméstanse ean affost. it in 
any way. 

Even assuming that tbe pardon w Was pranon: 
ly tendered at the time, I am by no means 
satisfied that the examination of the авопвей 
at that time was provided by the sestion, 


. The examination of.the person as a witness 


in the ease is obligatory under seetion 337 
(2). In the present sase as no inquiry under 
Ohaptez XVIII was necessary according to the 
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special prosedure Jsid down in the :Defenes: I-am, therefore, of opinion that tle statement : 


of India Aot, the only examiration of the 


&soused as a witness in:the -sase was possible ' 


at the trial; The examination of the ascused, 
sueh as- was held on the llth May by the 
Distrist Magistrate, is not provided by.the 
seotion, 16 is urged that though sueh an 


examination : does not fall-under sub-section: | 


(2), itis slearly ‘covered by sub sestion (4). ° 


The lower Courfs have auesepted this view. . 


Bat Iam unable-to see” how sub-seetion (4) 
san help the prosecution, 


person other than that required by sub-seetion 


(2), But'it only specifies the eongequenoa . 


of an examination by the . Magistrate . after 
the pardon is tendered. That examination 
has referense to the’ examination of the 
person :8s'& witness at the inquiry under 
Chapter XVIII, it is olear  thot:the 
examination as a witness 
sub-seation (2) sould be held only at the 


inquiry under Ohapter XVIII or at the'trial, . 


When.a Magistrate tenders & pardon and 
examines him as a witness at aueh an inquiry, 
sub-sestion .(4) provides that he shall not 
try ‘the . sase. 


able to ¿ry the вазе if he finds, in the sourse 
of- the .inquiry under Chapter XVIII, that 
the offenes ів a minor offenee triable by him, 
or if be happens to be.a Magistrate specially. 
empowered to ry the .ease under sestion: 30, 
of the Code. Sub-seetion (4) ів, . therefore, 
enasted. ta ‘prevent the Magistrate, who. 


éxamines the personas а witness in the sase,, 


from proveeding to try it; but it is not.meant: 
to provide for any examination of the person 
as а witness other than that :indioated . by 
sub-sestion (2), Ав I have already. pointed 
out, the : Distriet’ Magistrate, for his own 
guidance, may examine him after tendering 
.the pardon. But* that would not be an 
examination required by seetion 337, though 
even sush an- examination . may: perhaps 
disqualify him from. trying the sase,.as the: 
wording of sub-seotion (4) is apparently wide 
enough to. inelude it. .І. see. по. ground, 
however, to hold.that. any. examination ae 
than that mentioned -in. sub-sestion:(2) - i 
required by.sul’-seetion (4). Itseems.to me 


that. the statement referred to in -section:339, , 


aub-sestion (4); is the statement made.by the 
‘approver ав а witness atthe inquiry under 
Ohapter XVIII or.at the ‘trial,-and‘no other, 


It does not, in шу. 
opinion, provide for any examination ‘of the.. 


in the ease under: 


It -is eonosivable that apart. 
from ‘this provision the "Magistrate may be: 


in question ‘sould not be ‘used ‘in evidense 
against.him when the pardon is forfeited, and 
could tot form the-basis of the alternative 
sharge laid against him. — . 

І до not think that sestion 164, Oriminal: 
Prosedure Code, whieh was referred to in the 
argument, ean apply to thisatatement. lt’ 
is not resorded under that sestion, The 
Distrist Magistrate’s evidence makes it clear 
that he acted under sestion 337, .Even apart 
from that eirsuristanee, I do not think that. 
the statement-in question sould ‘be properly: 
recorded under section 164 whioh refers to: 
statements of witnesses, who want to make: 
them voluntarily before the inquiry or ,trial 
has eommeneed, A statement recorded when’ 
а’ pardon is tendered may not'be a completely: 
voluntary statement. 16 is. apparently. made 
under the influense of the tender of pardon. 
Though that inflnense is legally psrmissible, 
&ubjeot to. the provisions contained in sestions 
837 to 339, it is. suffisient to take the state- 
ment out of the scope of sestion 164. Apart. 
from the pardon, probably tae statement in: 
question, if.the aeeused was then prepared: 


‘to make it, sould have been resorded only as 


a confession under seetion. 164. 
-I have considered the: decisions in Bhallu 


‘Singh v. Queen: Empress .(2)-and: Emperor: v. 


Andal (1). Though we are not bound by them, 
they are authoritative pronouncements on the. 
oonstruation ofiweetion 337. After a.onreful 
eonsideration.of the provisions of the Code, 
with great:respest to the learned Judges, I am 
unable to.assept their reading of sestion 337.. 
I have stated. my: reasons for the eonstrua- 
tion of the seotiom: whieh. I. aseept. І. do. 
not suggest that the ‘matter ig free from 
diffisnlty. .But.on the whole it seems to me: 
that the statement recorded by.the Distriot: 
Magistrate is one not reqnired.to be resord- 


‘ed under sestion.387 and sannot be made 


the basis of an ‘alternative -eharge" under. 
Beetion' 198, Indian Penal Code. 

I would set aside -the . eonviation- and Ben- 
tenee and койш. the абапвей, 


‚.  "Rule- made absolute, 
e (2) -8-P;-B, 1897 Cn · 5 - я 
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PATNA HIGH COURT. 
Oxrmrnat Revision No. 42 or 1921. 
Mareh 21, 1920. : 
Present :— Mr. Justiee Jwala Prasad. 
TILOKI MAHTON— PETITIONER 
versus 


EMPEROR—Opposite Party. 


Criminal Procedure Code (Act V of 1898), ss. 190, 
202, 476—Inquiry, when can be made—Cognisance 
of case—Jurisdiction of Magistrate—Report to Police— 
Order directing prosecution, whether can be passed. 


There is no provision in the Oode of Criminal 
Procedure empowering a Magistrate to hold what 
may be called a judicial or preliminary inquiry, 
unless there is a complaint lodged before him under 
section 190 (1) (a) of the Code. Section 202 of 
the Oode under which alone an inquiry can be 
made, relates exclusively to complaints. No such 
inquiry can be made when cognizance ig taken 
under clauses (b) and (c) of section 190 of the 
Code, [р. 48, col. 1.] 


Where a report was made to the Police of an 
offence, but it was found that the act complained 
of was в -mere acoident; and the Sub-Divisional 
Magistrate thereupon called upon the person who 
had made the report to show cause why he should 
not be prosecuted for an offence under section 211 
of the Penal Code, and eventually passed an order 
under section 476 of the Criminal Procedure Code 
directing his prosecution: 

Held, thatthe order was bad, inasmuch as there. 
never was & judicial proceeding before the. Magis- 
trate within. the meaning of section 476 of "the 
Oriminal Procedure Code, | p. 48, col. 1,] 


Application against an order of the Magis-- 


trate 
1920. 


of Banka, dated 35th September 


Messrs, Н, L. Nandkeolyar and 9. N. Palit, 


for the Petitioner. 


JUDGMENT.— This application is dirested 
against the order of the Magistrate, dated 
the lth September 1920, passed under 


gestion 4/6 of the Code of Oriminal Prose ° 


dure, direating the prosesutién of *the peti- 
tioner under seetion 211, Indian Penal Code. 

On the 9th August 1920, the petitioner 
informed the Sub-Inspestor that one Persan 
Sahu shot one Ohauri Mahton with his gun 
and that Ohauri Mahton was wounded in 
his eye and other parts of the body and was 
lying in Persan Sahu's house. 


The Sub-Inspestor enquired into the 
matter. He found that Ohauri Mahton was 
wounded with the gun of Persan Sahu but 
that it was through an aesident. He was, 
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however, doubtful as to whether the infürma- 
tion was lodged through personal ill feeling 
or at the instigation of one Oudh Behari 
Singh, or on assount of misunderstanding on 
the part of the informant, He reported the 
ease to be one of ascident. The Sub-Inspes- 
tor did not report for any aetion against the 
petitioner. 

On the 20th August the, Sub. Divisional 
Officer passed the following order: ‘Enter 
mistake of fast." 

On the 21s& August the Sub. Divisional 
Officer passed another order oalling upon 
the petitioner to show sause, on the 7th 
September 1920, why he should not be pro. 
sesuted under section 211, Indian Penal 
Code, 

The petitioner showed eause on the 76h of 
September by an application. stating that the 
information lodged by him was true and that 
it eould be established by an enquiry, On 
that day the Magistrate asked him to prove 
his саве, and adjourned the вазе to the 14th 
of September. 

On the 14th September the Magistrate 
examined six witnesses inalading the peti. 
tioner. On the 15th September he examined 
Chauri Mahton und passed the following 
order: "I am of opinion that a wilfully 
false information was lodged before the Poliae 
by Tiloki Mahton. 16 eannot ba believed 
that Persan Sahu wonld intentionally aim 
his gun at Chauri Mahton in the presence of 
so шару witnesses and ahoot him, Tiloki’s 
complaint is dismissed under adetion 203, 
Criminal Procedure Code, Draw up a pro. 
eeeding under sestion 476, Criminal Prosedure 
Code, for the prosesution of Tiloki Mahton 
under section 211, Indian Penal Oode, 
and send it along with the resord to Sadr 
Sub Divisions] Magistrate for neosessary 
astion.” . 

It ia obvious that there was no' judisial 
proseeding before the Magistrate in whieh 
he eould pass the order under sestion 476 of 
the Code. The Magistrate was competent 
to take sognizanes of an offenae under 
sestion 211, Indian Penal Code, against the 
petitioner if the Polise report had diselosed 
fasts donstituting the said ,offenes: vide 
sastion 190 (1) (b) of the Oode of Oriminal 
Prosedure, This the Magistrate did not do, 
apparently besause the Polise raport did not 
slearly resommend the prosesution of the peti- 
tioner under sestion 211, nordid it diselose 
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fasts establishing the offense against the 
petitioner, It was doubtfulss fo whether 
the report of the ‘petitioner was due to his 
misunderstanding or to any ill feeling or 
instigation. The Magistrate was not, there- 
fore, satisfied as to there being suffisient 
material in the Polise report upon which he 
sould straightaway take eognizanee of the 
offense againat the petitioner, Ав & matter, 
of faot, when the Police report was put up 
before him, in the first order passed thereon 
onthe 20th August, he simply dirested the 
entry to be made with regard to the сазе as 
опе of а “ mistake of a fact.” No cognizanee 
was, therefore, ‘taken against the petitioner 
upon the Poliee report under sestion 190 
(1) (D). There is no provision in the Code of 
Oriminal Prosedure empowering the Magis- 
trate to hold what may be salled a judisial 
or preliminary enquiry, unless there is а 
eomplaint lodged before him under section 
150 (1) (a) of the Orde. Seetion 202 of 
the Code of Oriminal Prosedure, under whieh 
alone ‘an enquiry oan ‘be made, relates 
exelusivély to somplaints. No sueh enquiry 
вап be made when cognizance is taken under 
clauses (b) and (c) of sestion 190 of the 
Code. Therefore, the enquiry started by the 
Magistrate, diresting the petitioner to show 
ésuse why he’ should not be prosecuted, was 
not а judicial proseeding and his order under 
seation 476 inthe” sourse of or after the 
enquiry is, therefore, without jurisdiation. If 
the informant, after the Poliee report, had 
himself gone to the Magistrate and lodged a 
somplaint impugning the Polise report, 
then certainly his petition would hav» been a 
&omplaint and an :enquiry started thereon 
would have been under seation 202 of the 
Code, whioh would have given jurisdietion to 
the Magistrate to pass an order under 
sestion 476. Bat the petitioner did not 
move the Oourt, he was rather foreed by the- 
otder -of the Magistrate, dated the 2let 
August, to show aause why he should not be 
progeduted under sestion 211, Indian Penal 
Code, The petition filed in showing cause is 
nöt a ‘complaint. The somplainant was 
not examined: forthwith after filing the peti. 
tion on the 7th of September, The - petition 
‘vas not, therefore, treated as a eomplaint. 
1n fáot, it воша nót be so treated,’ The faot 


INDIAN OASÉS. 


[1921 


the purposes of taking sognizance of the 
offense, under seetion 200 of, the Code. 
"Therefore, there was no complaint before the 
Magistrate. The learned Sessions Judge is 
wrong in sonstruing the petition of the 7th 
September as а complaint. It does not even 
attaek ‘the Polise enquiry, It is an appliea- 
tion simply showing cause why the petitioner 
stood in the eyes of the Magistrate aa а 
person answerable to^ him: for certain aoensa. 
tions for whish the Magistrate thought there 
was ground for enquiry The order of the 
Magistrate under section 476 of-the Code of 
Criminal Prosedure direating the oroseeution 
of the petitioner must, therefore, be set aside, 
Vide Sarba Mahlon v. Enperor (1). 
' Upon the Police report no sage against the 
petitioner: was disclosed. Оһапгі Mahtgn 
had ressived wounds by the gan shot which 
belonged to Persan Sahu, the person against 
whom the petitionerlodged the information. 
The Sub-Inspestor says that it’ is possible 
that the petitioner made the statement on 
ascount of misunderstanding, Therefore, it 
eannot be said that there was no just or 
lawful ground" forthe report made by the 
petitioner to the Police, This is an essential 
element.for an offeaee' under gestion 911. 
Thè order of the’ Magistrate’ on the Polis 
report to exter. the -oase .as a mistake of 
fast, is, therefore, the only order that eoald 
bo passed in the cirsumstanessa of the езе, 
There is -no gronud upon ‘merits ‘alao 
take апу aetion against the petitioner. 
Rule is made abs 
quashed. : 


to 
The 
olute and the prosseding ii 


E Rule made absolute. 


- 20 Ind. Cas. 211; 17 C, W, N. 824 14 Or, L J. 


that the'petitioner-wás examined ва à witness," ' 


among other witnesses: sited by him, on the 
Lath September, is not an ex&mination for 


A 
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.appeal would, therefore, abate as 
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CALCUTTA HIGH COURT. 
APPEAL FROM ÁneELuATE Юковке No. 926 
or 1918. . 
July 12, 1920. i 
“Present :—Mr. Justise Walmsley 
А and Mr, Justiée Greaves. 
Бута GOL ASMATER KHATUN 
‹ 7 AND PAN HARTE AMO 
` Nawab Khageh HABIBULLA AND OTHERS— 
А , RxsPONDENTE. |. 
. Qivil Procedure Code (Act У of 1908), о. XXI, 
7. 63 — Title suite Court- fee—Appeal— Abatement, 
The plaint in a suit of the nature .indicated in 
‘Order XXI, rule 68, of the Code of Civil Procedure 


is note chargeable ‘with an ad valorem Court-fee but 
With a fited Court-fee"of Ra, 10.[p. 49, col. 2.] ` 


"Phul Kwmari v. Ghanshyam. Misra, 85 O. 202; 1 
0. L. J, 86; 12 0.' W. N. 169; 10 Bom, L. R. 1; 
‘A. L.J. 10: 17 M. L. J. 618; 2 М.І. Т. 506; 
Bur, L. R. 41; 85 1° A, 22 (P. O.), followed. ' 

Where’ in an appeal the interests of the several 
respondents cannot be discriminated, an order of 
abatement made in respect of one of the respond- 
ents has the effect of making the 
against all the respondents, [p. 50, col, I 


‘ Appeal against a deeree of the Distriot 
Judge, Tipperah, dated the 29th of January 


M 


' '1918, affirming that of the Subordinate Judge, 


"Third Court of that district,’ dated the 
of September 1917. 
FAOTS appear from the judgment. 


_ Baba Jatindra Mohan Ghose, for the Ap- 
pellants.—The plaintiffs are the appellants. 
The appeal arises ont of а suit under 
Order XXI, rule t3, of the Civil Prosedure 
Code. The Oourts below have held that I 
will have to pay ad valorem Court-fee on 
the value of the property. I-submit tha 
Courts ought to have held that the Oourt- 
‘fea of Rs. 10 was sufficient, Refers to 
Phul Kumari v. .Ghanshyam Misra (1). As 
regards the preliminary gqbjestion raised 
by my friend, I submit the. order of abate- 
-ment refers to one respondent only, The 
against 
him only and not wholly. The ease relied 
on by the other side has never been followed. 
.Farther the deeeased respondent being a 
мата under the Court of Wards, no sub. 
„stitution would be nesessary under the 


6th 


(1) 85 C. 202, 7 0. L, J. 36; 12 C. W. N. 169; 10 
Bom. LB. l; 6 A. 1 J. 10; 17 M. L.J. 618; 2 
М. 1. T, 600; 14 Bur. L.-R.-4l; 85 IL A. 22 
(P. 0.). 
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law. I submit the appeal in that view 
eannot even partially abate as against the 
unsubstituted deseased respondent. 
Babu Surendra Nath Guha, for the Re. 
spondents.— Before entering into the morits 
of the appeal, I would first of all deal 
with my preliminary objestion to the 
hearing of the appeal, whieh has been 
reeorded. Respondent No. 18 died during 


‘the pendeney of the appenl in this Court. 


He not having ‘been substituted, the matter 
Divisional Bench 
and it was ordered that the appeal should 
abate as against him, on 19th Desember 
1919. I would submit that under the eireum- 
stances the appeal should abate not only as 
against that partienlar respondent but as 
against all. Refers to Joy Gobind Laha v. Mon- 
motha Nath Bansrit (2) and Dharanjit Narayan 
Singh v. Chandeshwir Prosad Narayan Singh 
(8). The appeal would wholly abate 
where, as in this ease, the interests of 
all the respondents are joint and eannot be 
distinguished and separated from eash other 
giving rise to separate eauses of astion, Ав re- 
gards the other point suggested by the other 
side that no substitution was nesessary, the 
deceased respondent being a ward of Couri, 
that is a totally new objestion whieh has ‘not 
been raised in either of the Courts below. Ав 
regards the payment of the Oourt-fee, L 
submit the Oourts below were right in 
holding that ad calorem Oourt-fees were 
payable. The ease eited on the» point: is 
distinguishable from the present. 

JUDGMENT.—This appeal was кейе 
by the plaintiffs and it arises out of a snit of 
the nature indisated in Order XXI, rule 63, 
Oivil Proeedure Code, Both the  Courta 
below have held that the plaintiff must pay 
an ad valorem Oourt-fee on the value of the 
property which is estimated at Re. 4,000, and 
this is the point upon whieh the plaintiff 
has preferred an appeal. In my opinion the 
Oourts below have taken a wrong view of 
the matter. This is a sasa whieh somes 
within the prineiples laid down in the ease 
of Phul Kumari v. Ghanshyam Misra (1). I 
think, therefore, the Oourt-fee payable was a 
Court-fee of Rs. 10. a 

A preliminary objestion, however, has been 
faken before us. that the appeal must fail 
besause an order of abatement has been 


(2) эв О, 580. 
(8) 11 €, W, N. 504; 5 О, L, J, 898, 
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made so far ав it relates to one of the ras 
spondents, that is, respondent No. 18, The 
order referred to is one made by а Bensh of 
this Court on the'19th.Desember last to the 
effest that the appeal had abated as against 
respondent No. 18, 

It is aontended by the learned Vakil for 
the: respondents that the effeat of that order • 
is that the appeal abates against all the re- 
spondents, and he has referred us to the sare 
of Dharanjtt Narayan Singh v. Ohandeshwar 
Prosad Narayan Singh (3). There is no 
reason to doubt the воггевёпеєв of that deei- 
sion, although the learned Vakil for the ap- 
pellants urged that it bad never been fol- 
lowed. The only question is whether in the 
present ease the appellants’ right survives 
against the remaining. respondents. The de- 
cision in: the ease of Jog Gobini Baha v. 
. Monmotha. Nath Baner;; (2), referred to in 
the first mentioned desision, throws light on 
the question. The present oase is one in 

. whish the interests of the several respondents 
eannot be diseriminated. If in the plaint the 
respondent No. 18 had been omitted, the 
deféndants sould have taken the plea that the 
suit was bad for non-joinder, and the plaint. 
iff would: have had to take steps to repair 
the omission, and I do not think she ean be 
in any better ease on appeal now that that 
respondent- has died and an order of sabate. 
méni-has been passed so far as the appeal is 
dirested- against her. { 

Jt is suggested in the last resort that as 
the dedeased respondent was represented by 
the Court of Wards through its manager, 
there was no need for the heirs to be substi- 
tuted. That isa point whieh should have 
been taken when tha order of abatement was 
passed, and in my opinion we sannot enter- 
tain it now. 

The appeal fails on tho preliminary објео- • 
tiou taken for the respondents aud it must 
be dismissed with costs. 


Appeal dismissed, 
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LOWER BURMA OHIEF COURT. 
Orvin Revision No.34 or 1920, 
& Avaeust б, 1920. 
Present :— Mr. Justica Maung Kin. 
GREENBURGH—<Appricant ' 
, versus | 
XAVIER —Rz8PONDENT,. 


Limitation Act (IX.of 1908), s& 14, 15—Sutt to 
recover  debi— Limitation —Period of insolvency of 
debtor, whether can be excluded— Presidency Towns 
Insolvency Act (ШТ of 1909), 8. 17, operation of. ` 


Where a oreditor takes no part in the insolvency 
proceedings of his debtor, he cannot, in a süit to 
recover his debt, olaim to: exclude the period, 
during which the insolvency proceedings were pend- 
ing, from the period of limitation provided for 
the suit, either under section 14 or under, section 


15 of the Limitation Aot. (p. 60, col. 2; p 51, col 1.] 


Section 17 of the Presidency Towns Ingolvenoy 
Act does not contain an absolute prohibition against 
the filing. of suits in respect of debts provable 
in insolvency, It merely requires а person who 
wishes to sue an insolvent to obtain permission 


-from the Insolvency Court to do во, [p. 61, col. 1] 


D 


` Revision. 

Mr. Barnabas, for the' Applieant. -_ 

JUDGMENT.—The only: point in this 
application is one of limitation. The 
suit is for house rent, and would be time- 
barred unless the plaintiff 18 allowed „to 
deduat the time ossupied by the insolvensy 
proseedings in ‘the Obief Court . in sonse. 
quence of defendant’s applieation for „the 
benefit of the Presidenoy .Towns Insolvensy 
Ast. The defandait inserted in hia schedule 
the name of the plaintiff-applisant as‘one of 
his oreditors for house rent for thirteen 
months from Mareh 1915 to' Mareh 1916, 
amounting to Re, 1,105. Тһе défendant failed 
to get a discharge. The plaintiff-applieant 
did nothing in.the insolveney: prosaedings. 
He did not prove his debt beoause,as he says, 
it was adinitted by the defendant, He did not 
oppose thé insolvency, in fast he did not do 
any of thethings whish a creditor of the 
insolvent might do under thé provisions of 
the Insolveney Act. In other words, he took 
no part in the insolveney proecedings, Under 
these. sirsumstanees it is diffiault to see 
ean olaim to have pro- 
seéuted the insolveney procesdings in ordar 
to enable him to take the’ benefit of: seetion 
14 of the Limitation Ast. He might’ have 
applied to the Insolveney Court for permis- 
sion to-sue the insolyent- ‘in respect of. his 
debt under sestion 17 of the Presidensy 
Towns Insolveney Ast. Не did not. do-s0, 
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but he eontends that that mostion oparates 
against him as &n injunetion within the 
meaning of section 15 of the Limitation Ast. 
But it ia clear that section 17 of the Inaol- 
veney Ast does not sontain an absolute 
prohibition against the filing of suits in 
raspeot of debts provable in insolveney. 
It merely requires & person who wishes to 
sue an insolvent to obtain permission from 
the’ Insolvensy Courts to do so, Seotion 14 
‘of the Limitation Aot might apply, if, on 
the faota, 16 aould be held that the plaintiff 
Кай done anything in the insolveney: pro- 
esedings whioh:might be sonsidered to ba 
"prosesuting" a oivil proseeding within.the 
meaning. of sestion 14 of the Limitation 
Aat. 


. Counsel’ for applicant sites N. К. M. Mi- 


Ohetty v. Lutchman Oheity (1), where Young, 
J., held that the faot that a creditor proved 
his.debt in insolveney was suftisient to 
enable him to take the benefit of sestion 14 
of the Limitation Act, when afterwards 
he filed his suit in respest of the debt, 
That вазе is olearly distinguishable from 
the present, inagmush as in the prasent ease 
the plaintiff did nothing in the insolvency 
prossedings вв: опа of tha ereditors to’ the 
insolvent's estate, I, therefore, agreo with 
the lower Court in holding that the plaint. 
iffa suit is barred by limitation. This 
application is dismissed with costs. 
Application dismissed, 


(1). 52 Ind, Cas, 984; 12 Bur, L, T. 83. 





LAHORE HIGH COURT. 

Seconp Отт, АрркАһ No, 2428 or 1917. 

May 29,1921. , А 
Present :—Mr. Juatioe Wilberforce and- 
Mr. Justise Martineau. 
MAHAND AND ANOTHER—P LAINTI FF 3’ 
* — APPELLANTS 
. versus : 
Musammat BHOLI AND ANOTHER — DEFENDANTS 

— RESPONDENTS. 


Muhammadan Law =Minor—Quardian, 
alienation by. Е 


de facto» 


А sale by‘a de facto Muhammadan guardian of a ` 


minor's property, if effected for imperative necessity 
or for & purpose which is bound to be beneficial to 
the minor, must be upheld. [р. 52, col. 1.] 


INDIAN’ CASES. 


-pi 


Sesondapdeal from а desres of the District 
Judge, Gujranwala, dated the 27th April 
1917, affirming that of the Munsif, First Olass, 
Wazirabad, Distriet: Gujranwala, dated the 
31st January 1916, 

Mr. Badr-ud-Din Kureshi, for the Appel: 
lants. . . 

Lala Tirith Ram for, Ghulam Hussain; 

Respondent. 


JUDGMENT.—The plaintiffs sued for 
possession of land sold by their mother 
during their minority, The suit has been 
dismissed by the lower Appellate Court, 
whish has held that the transaetion was 
most benefeial to the minors and that ‘it 
must, therefore, be upheld. Against this 
desision they have preferred a sesond appeal 
and a single Judge referred the 0480, A3 
being of great importanee and there being 
conflicting judgments, toa Division Beneh. 
We have heard Mr. В, D. Kureshion 
the question involved. . 

Counsel has referred to a large number 
of Punjab and other desisions whish lay 
down the proposition that for the purposes 
of. limitation an alienation by a de facto 
Muhammadan guardian oan be treated as 
a nullity, To this effesí are Sajjad AU 
v. Muhammad Zulfikar Ali Khan (1), Uttam — 
Singh v. Barkat Ali (2), Ohoghatta v. Aso Mal 
(3), Sardar Shab v. Hazi (4), Allah Dad v. 
Budha (5) and Dharm бїз v. Büjad 
Zahur-ul-husain (6), also Baba ^ v. ,Shivápne 
(7). These judgments all refer to the 
question of limitation, vit, whether -a suit 
by a minor eontesting au aliénation by a 
defacto guardian is governed by Attisla 
144 or Artisle 44, A clear authority on 
the same pointis Mata Din v. Snetkh Ahmad 
Ali (8). In that judgment, we may, 


(1) 38 Ind, Cas, 948; 88 Р. E, 1916;.125 Р, Ү, Е. 


6. { 
а) 19 Ind. Cas, m 15 Р. B, 1918; 202 P.L. B, 
8; 807 P. W. R: 1912, ` 
13) id. Cas, 371; 30Р. В. 1918) 270: P L Н, 
1914; 807 P. W. B. 1912. 
(4) 1 Ind. Cas. 545; 28 P, R. 1909; 182 P.L, R. 
1908; 170 .P. W; В. 1908, E 
" (B) 52 Р. R. 1004; 85Р. L. В, 1904 ` 
(6).58 Р R.1891. , 
' (7) 20 B: 199; 10 Ind. Deo, (м. s.) 6927 ` — 
(8) 13 Ind. Cas. 976; 84 A. 218; 16 0: W. М; 838; 
11 M. L. T: 145; (1912) М, W. N. 188; 9'A. L. J: 215 
15 O.L.J.270; 14 Bom. І. В. 192; 15 O. 0, 49; 28 
M. La J, 6; 391: А; 49'(P. С.):` PX 


- 
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. ` KHUNNI LAL t. RAMESHAR, 
hówever,, note, their Lordships of the 
Privy Ocuneil held that it was not neses- 
sary for them to deside whether the 
alienation by the de faeto guardian was 
altogether void or was merely voidable. 
‘This desision was misinterpreted by a 
single Judge of this Court in Mehr Bibi 
у, Chanan Din, (9), а ease in whieh the* 
sale was also effested by в Muhammadan 
The judgment in question whieh 
is in favour of Mr, B. D.  Kaureshi's 
éontention was also, we ray remark, an 
obiter dictum, On this question there are 
many good authorities that a sale by a 
de facio 'Muhammadan guardian, if effested 
for imperative necessity or for a purpose 
whish is' bound to be boenefisial to the 
minor, must be upheld. This is-laid down 
in Ayderman Kutti v. Syed Al; (10). The 
bame is the opinion of the Onleutta High 
Court in Mafaseal Hossain v. Вагі Sheikh 
(11) and Ram ‘Charan Sanyal v. Anukul 
Ohundra Achariya (12) and of the Judges 
of the, Allahabad High Oourt in Abid Als 
v, Imam ‘Aly (13) and other judgments. 
The same prinsiple has been followed 
resently in this Court in Kapura v, Shankar 
Das (14), The only judgments of this 
'Ocurt whieh appear to have any bearing 


. on the point apart from that of limitas 


tion are Allah Dad v. Budha (5) and Dharam 
Binh v, Syad Жами ul husain (6). Inthese 
‘sabes a de facio guardian alienated land 
mostly ôr entirely for paternal debts whish 
ihe father himself had not thought fit to 
eharge against the land. Alienations of 
‘this dessription obviously stand проп а 
different footing from sueh an alienation 
as that of the present ease or that referred 
to, in the Oaleatta, Madras and Allahabad 
'девівіоов sited above. = 
We hold that they lay down the eorreet 
view of the law and as the sale in the 
present ‘ease has been held rightly to be 
very. mush for the benefit of the minor 


‘and: for purposes whieh were bound to be 


benéfieial to him, we dismiss 
with sosts, 


the appeal 


а { Appeal dismissed, 
(9) 41 Ind Cas 982; 59 P. Б, 1917; 100 P. W, R. 
i : 


(10, 15 Ind, Cas. 576; 37 M. 514; 12 M. L. Т. T47; 
(1912). М, W..N. 889; 23 M, L, J, 244. 
* A11) 84 O, 36; 4 О, L. J. 485; 11 О, W. N. 71. 
| (12) 84 О. 65; 4 C. L. J. 578; 11 О. W. N. 160. 
© (18) 82 Ind. Cas. 177; 88 A. 92; 14 А. L, J. 18, 
(14) 48 Ind. Cas, 806; 108 P. R, 1918, 


‘INDIAN CASES, 


' > (1921 


ALLAHABAD HIGH COURT, 
Szoonp Огу Arrear No, 726 or 1919, 
5 May 4, 1921. 
Present :— Mr. Justiee Lindsay and 
Mr. Justise Kanhaiya Lal. : 
KHUNNI LAL-—DrrEXDANT— ÁPPELLAXT 
Versus 
RAMESHAR AND ANOTRER-—PLAINTIFFS 
— RESPONDENTS. 
Qivil Procedure Code (Act V of 1908), О. XXII, 


т, 8—Appeal—Insolvency of appellant—Substitution— 
Abatement. 

No limitation is provided for the Official Assignee 
to appear and apply for substitution in the place 
of в debtor appellant who, during the pendency 
of his appeal, is adjudicated’ insolvent, or for the 
debtor to appear and ‘apply for the restoration of 
his name onthe record after the adjudication, is 
annulled. Until an order is obtained under Order 
XXII, rnle 8 of the Civil Procedure Oode, the pro- 
ceedings cannot abate, and ‘must be deemed to 
continue. [p 253, col. 1.] 


Бевопа appeal from a deeree of the Dis- 
triet Judge, Oawnpore, dated the 4th 
Marsh 1919. 

Messrs, Iqbal Ahmad and S. Raza Alt, for 
the Appellant, 

Dr. K. N. Katyu, for the Respondents. 

JUDGMENT.—This appeal arises out of 
s suit brought Бу а firm styled Debi Dat: 
Dina Nath for the reeovery of money due 
on a balanse of aesount. The suit was dis- 
missed by the Trial Court. Its finding was 
that Hs. 90. had been paid to the plaintiffa 
and Rs. 131-11-0 should be dedusted on aescunt 
of dissount and that after dedusting those items 
nothing was due to the plaintiffs, The plaint- 
iffs appealed, During the pendeney of the ap- 


‘peal, Dina, Nath, one of the plaintiffs, died; 


and Debi Dat, the other plaintiff, is said to 
have been deslared an insolvent. On the 
23rd of Mareh 1918 the Court before whish 
the appeal was pending passed an order 
allowing six ‘months’ time to the heirs of 
Dina Nath to appear and. to the Official 
Assignee of the estate of Debi Dat to apply 
to be brought on the resord.. No applieation 
was, however, made on behalf of either 
of them within the allotted time. On the 
22nd of November +918, the heirs of Dina 
Nath applied to be bronght on the resord 
aod on thesame day they were brought on 
the resord. The Offisial Assignee did not, 
however, putin an appearanes. Oníhe 6th 
of January 1919, the defendant applied that 
the suit should be dismissed, besause the. 
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' appliestion made by the heirs of Dina Nath 
was поё таайа within the time allowed by 
law and the Offieial Assignee had taken no 
steps to prosesute the appeal on behalf of 
Debi Dat. The lower Appellate Gourt was 
of opinion that the question of the abatement 
ofthe appeal, in eonsequenes of the failure 
of the heirs of Dina Nath to apply to be 
bronght on the resord within the time allowed 
by law, was immaterial, beeanse Debi Dat 
the other appellant, had а right to sontious 
the appeal. We find it stated in the judg- 
‘ment that the insolvensy proeeedings against 
Debi Dat had been dissontinued and that 
he was no longer subjeet to the jurisdistion 
of the Insolvensy Court. It is stated on 
behalf of the plaintiffe-respondenta before us 
that ws a matter of faet by resson of а som- 

* position that the ereditors had entered into 
with the insolvent the adjudisation of Debi 
Dat had been annulled. No evidenee was filed 
by the defendant along with the applisation 
of the 6th of January 1919, to establish that on 
the date on whieh the applieation was made 


the adjudisation of Debi Dat as insolvent ` 


was still in fores, There was no affidavit 
filed with the applieation ; and. we must take 
it for granted that the fast that the insol- 
vensy proeeedings were no, longer in fores 
was not then guestioned, Nothing has sinse 
baen shown to us to indieate that'that was 
not so, We are unable, therefore, to hold 
that Debi Dat had no right to eontinue the 
appeal on his own aecount. 

There is no limitation provided for the 
Official Assignee to appear and apply for 
substitution or for thé debtor to appear and 
apply for the restoration of his name on the 
resord after the adjudieation is annulled. 
Till an order is obtained under Order XXII, 
rule 8 of the Civil Proesdure Code, the pro- 
seedings eannot abate and must be deemed 
io eontince. The lower Appellate Oourt 
was, therefore, right in dismissing the prali» 
minary objestion. The ‘earned Counsel for 
the defendant appellant admits that ho 
eannot support the appeal on the merits. 
The appeal fails and is dismissed with eosts, 
ineluding in this Court fees on the higher 
geale, . И 

Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONHR’S 
COURT. 
APPEAL FROM APPELLATE ° Овоғвк No, 159.B 
or 1919, i 
February 3, 1921. 

Present :—Mr, Kotval, A. J. О. 
DWARKADAS — PLAINTIF. —ÅPPELLANT. 
versus 
GHAS RAM anp otaene—Deraxpants — 
ResPONDENTS 

Qivil Procedure Code (Ас? V of 1903), s. 78, 
О. ХХІ, т. 11 (2)—Rateable — distribution— Appli- 
cation for rateable distribution, whether application 
for execution. 

One of the conditions which must exist before 
a deoree-holder may be entitled to a rateable dis- 
tribution is, that he must, prior to the receipt of 
the assets, have applied to the Court by which the 
assets are held for the execution of his deoree, and 
such application mast be in the form prescribed 
by Order XXI, rule 11 (2) of the Civil Procedure 
Code. 

An application for rateable distribution cannot 
be deemed to be an application for execution of the 
decree. 


Appeal against a desreo of the Addi. 
tional Distriet Judge, Amraoti, dated the 
28th Marsh 1919, reversing that of the 
Munsif, Amraoti, dated the 17th October 
1918, 

Mr. V. V. Ohsttale, for the Appellant. 

Mr. 8. О. Dutt Ohowdhary, for the Respond- 
ent. 


JUDGMENT.-—Thedefendants-respondents 
‘obtained two decrees in February 1916 in 
the Oourt of the Additional Distriet Judge, 
Amrasti, against Karkaji. The plaintiff- 
appellant obtained а deeree- against the 
same judgment-debtor in the Oourt of the 
Subordinate Judge, Amracti, 'in August 
1916. Both parties» in exeeution of their 
respeetive desrees had Karkaji’s field attaehed. 
The field was sold in oxeeution of tha 
defendants’ deeree and the purehase money 
was deposited in full by the 9th February 
1917 іп the Court of the Additional Distriet 
Judge. E 

On the Ist February 1917 the plaintiff 
made. an applieation (Exhibit P-3) for rate. 
able distribution to the Additional Distriet 
Judge, who deelined to take astion until 
‘the, desres was transferred to his Court. 
On the 7th February }917 the plaintiff 
applied fo the Subérdinate Judge for a 
transfer of the exeeution esse tothe Addi. 
tional Distriet Judge's Qogrt. - Fhe- Subordi- 
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кае: Judge ideslined. to. . transfer. the :ваве 
until the sale of some: property already 
attached and ordered to be sold by-him - was 
eonfirmed, 

The defendants’ po was fully satisfied 
out of the sale:proceeds in the Additional 
Distriet.Judge's Court. The plaintiff -only 
got the balansa towards the satisfaction of 
his.deeree. „Не alleges that if rateable 
distribution had . been made, he would have 
got Rs, 511-12 0 more than he aotnally.got. 
He з&цав-..Ёоғ this amount with. intereat. 
The ' "Trial Oonrt .desreed the .elaim. The 


lower Appellate Court dismissed ` it. The 
plaintiff appeals. | 
"The only. one ;of the йш „pleas 


with «whieh we өгө. noweeoneerned ів: that 
the plaintiff -was -not ‘entitled “to -rateable 
‘distribotion гав һө -had ‘not made a proper 
applieation therefor under sestion 73, ‘Civil 
iProsednre. 5;Code, їп . his, applieation. the 
plaintiff stated thati.the «defendants ‘bad, «in 
exeeution of their deeree for Rs. 4,540:3:2 
got .the ; property attashed and sold. for 
Ra. 6,000, that the. amount was deposited in 
:Oourt, and that „the  applieant -had also 
tattaahed rthe property іп exeeution of his 
decree for Hs. 2,771-2-9 and prayed, ‘that 
orders ‘be passed ;for rateablé distribution. 
.One of the .eonditions -whieh' must exist 
before а decree-holder may be entitled -to 
‚а rateable distribution is that..be must, prior 
* tozhe, reseipt of assets, have appliéd to the 
"Oourt. by which the assets are held for.exeau- 
“tion of bis ‚ desres: Ohunnt Lal v, Jugal 
, Kishore (1). Such’ an applisation must be 
"ча „the ` ‘form pressribed by Order XXI, rule 
'^11:(2). ‘The, plaiutifi’s application to the 
` Additional Distriet Judge eannot.be deemed 
„Хо be an applisatian „for exeeution Gf his 


9) and ‘Arundchellam Ohettiar v. Haji Sheik 
.' Meera, Rotother (3). ‘There. being no proper 
.'applisátion .under seetion 73, .the plaintiff's 
' eluim was rightly dismissed, 

. . The appeal fails and is dismissed with 
- возів, i 
` Appeal "dismissed, 


.. (1) 277A. 182 at p. 135; Áv W.N. (1901) 188; 1 A. 
L, J. 519. 


: ^a) ‘Ind, Cas, 405; 91 C; L.J. 69 at p.73; 14 0. 
M w. “N1896 

(8) 7 Ind. ‘Oas. а '84 М. oe (1910) M. W. oN, 
088; 8: M. Ia Te 220 
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LOWER BURMA OHIEF.QOURT. 
First Civi, APPEAL, No. 123 og 10: 
. May 27, 1920. е, 
Present :— Mr. Justice Maung Kin. 
K, К. ALULAPITOHAY —A?PELLANT 
. “versus . 
S. S. A:S, CHET TY —Rzs3PONDENT, . . 
Presidency ‘Towns Insolvency Act: (III of 1909), 


в. 1]—Discharge suspended —Swit. against: insolvent— 
aLeave of Court. 


-An order suspéndizg ah insolvent's] discharge 
with a condition attached does not operate in the. 
same way as an order refusing a discharge. The 
effect of such an order is that the ‘insolvency pro- 
ceedings are still pending axd:thata suit cannot 
be brought against the insolvent without the leave 
of the Insolvency Court. 

Appeal. { 
Mr. Villa, for the Appellant. * 
Mr. М, М. Sen, for the Respondent. * 
JUDGMNENT.— The first defendant is 
‚ап insolvent whose dissharge had been 
suspended until a dividend of four annas 
in the rupee has -bees paid. The suit was 
brought against him without the leave of 
the Insolveney Oourt. This defendant, there- 
fore,-contended that section 17 of -the Pre- 


-sidenoy Towns Imolveney ‘Act ‘bara the 


suit. 
For the plaintiff it-was sontended-that.the 
insolyensy proceedings’ were no longer.pend- 


-ing when the suit was brought, inasmuoh as 


«the suspension of an insolvent's discharge 
-with -a aondition attashed operates ‘in the 
same way as the refusal of his diseharge. 
-On the authority of Ko Shwe-Gya, In the 
-matter of (1) it was urged that the refasal of 
the insolvent's: dissharge brings the in- 
solvenoy: proceedings ‘to a elose, and ‘that, 
therefore, the insolvent ean be proseeded 


: against -without the-leave of the Insolvency. 
* deeree: Ramjash Agarwala v. Guru Oharan Sen: 


Court. : It may bs воггезё to.say that the 
insolvenoy -prosaedings .elose ‘with the order 
refusing the insolvent’s dissharge. -Butan 
dtder'of suspension -with a condition attached 
appears-to me #0 be different in form and 
has -a different effest. :The' terms of. the 
order show:that he is still ander the 
orders of tha .Court and that ‘he has not 
yet been dissharged of his liability to pay 
the debts „proved in insolveney.. Where 
hiscdissharge is refused the debts would 
still be payable, and the effect of sush an 
order is that his applieation for the benefit 


(1) 38 Ind. Cas; 519; 9 Bur. 1, T. 258, 


Vol, LXIV] 
1800B SAIBÀ €, HAIDAR BALBÀ, 


of the Insolyensy Act is dismissed. Where 
his disgharge has been suspended, it must 
be held that his .applieation for the benefit 
of the Ast remains to be.further eonsidered. 
Where his diseharge is granted, his. applioa- 
tion is granted, and the proceedings some 
to вп and. - 

-I would, therefore, hold that in this ease 
the insolveney proseedings were still pending 
at the time of the filing of the suit, ands 
that the suit not having been brought with 
the leave of the Insolveney Court, was not 


maintainable against the first defendant by 


reason of section 17 of the Act, 

The .appeal of the first defendant is al- 
lowed, and the suit as against him is dismiss. 
od with soats throughout. 

ML | ‚ Appeal allowed. 


BOMBAY HIGH COURT, 
От. Rzreresos No. 4 о 1921, 
June 16, 1921. 

Present : — Sir Norman Maoleod, Kr, 
Chief Justise, and Mr, Justise Shah. 
` ISOOB SAIBA ABDUL RABIMAN 

, veraus 


HAIDAR SAIBA IMAM SAIBA 


‘Bombay Pleaders Act (XVII of 1920), s. 10. (1) 
~—Ewecution proceeding, whether proceeding in suit— 
‘Vakalatnama, separate, whether necessary, 

An application for execution of a decree is a 
proceeding in the suit and does not require а 
separate vakalatnama under section 10 (1) of the 
Bombay Pleaders Act, 1920, although under the 
Act ‘the Vakil ‘is now entitled to s, separate fee on 
account of execution proceedings. 

Oivil referenee made by. the Subordinate 
Judge at Honavar. 

Mr, V. R. Sérur,.to support the Referens. 

Mr, G, Р.` Murdeshwar,*to oppose the Re- 
ferenee. 

JUDGMENT.— This ia a Referense by the 
Subordinate Judge of Honavar asking -this 
"Oourt to deside the point-whether applisa- 
‘tions for.exesution of-desrees-are. prossedinga 
4n suits and do not require.separate vikalat- 
"amas-uuder session 40 (1) of Ast ХУП 
æf 11920. We think .the question should ba 
enawered ‘in the. affirmative. Wa see по. 
thing ‘in the Bombay Aet XVII of 1920 
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^whieh would change the ordinary. prastiee 
with regard to vakalainamas. There ів no 
necessity why an additicnal tax shouldbe 
imposed upon litigants, and slearly the 
original rakalainama in the suit eontinues 
in foree for the purpose of exeeution pro- 
‘eeadings, although under the Ast tha. Vakil 
is now entitled to а separate fee on asecunt 


of those proseedings. : 
Answered tn the affirmative. 


PATNA HIGH COURT, 
Lerrers Patsnt Arrears Nos, 109, 110 
AND 111 or 1919, 

May 25, 1921, 

Fresent :—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justise Coutts, 
MUHAMMAD ABUL KASIM лир ormans 

—-DerexDANTs—A PPRLLANTS 
versus 
OHATURBHUJ SAHAY-—PLAINTIEF— 
RESPONDENT. 


Limitation Áct (IX of 1908), s. 5—Appeal presented 
beyond limitation —Eatension оў time—Discretion 
—Appellate Court, interference by —Admission ‘иљ. 
ject to exception,” effect of—Ex parte order—Respond. 
ent, right of —Practice. "t 

An Appellate Court ought not to interfere with 
the exercise of its discretion by а lower Oonrt 
merely because upon the material before it, - it 
might have arrived at a different conclusion. 
p. 57, col. 1.] 

Where, however, no discretion has been exercised, 
e.g, ав to whether an extension of time for appeal- 
ing should be allowed, it is opens to the. party 
agerieved to raise the question on appeal, [p. 57, col. 
1. 207 н 
4 memorandum of appeal unaccompanied by а 
copy of the decree appealed against was filed within 
limitation and & copy of the decree was supplied 
several days after the expiry of limitation. The 
District Judge passed an es parte order to the 
effecot—“Admit subject to exception.” At the 
hearing no objection was raised on the score of 
limitation, inasmuch as the respondent had no 
notice that the appeal had been presented beyond 
limitation. On second appeal: 

Held, (1) that in admitting the appeal ев parte 
the District Judge had taken a course whioh had 
been severely condemned by the Privy Council; 
[p 57, col. 1.] ў 

19) that inasmuch as the respondent had had no 
notice of the matter, he was entitled to raise the 

uestion of limitation on appeal to ihe High Court; 
p. 57, col. 1.] CREE Б 

(3) that inasmuch аз the District Judge had өх. 
‘ercised no discretion in the mattter, it was open to 
the High Oourt to gointo the matter and decide 
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whether a suffcient:cause for the -extension of the 
ek of limitation had been established. [p. 57, cols. 
1&2), 


Letters Patent appeals from a 'deeision of 
Adami, J., dated 20th. November 1919 
reported as 54 Іпа. Cas. 36. 

Mr. W, Н. Akbart-(with him Mr. Harihar 
Prasad Sinha), for the Appellants, 

Mr. Ви Lal, for the Respondent. 


:JUDGMENT. 


Me C, J.—These appeals are preferred 
under the Letters Patent from a deeision of 
“a single Judge of this Court, dated the 20th — 
November 1919, The appellants are res» 
pestively (he defendants in three suits insti- 
tutad by ‘the eame plaintiff, elaiming a desla- 
ration that eertain entries in the Resord of 
Rights in favour of the defendants who were 
his tenants were: not eorrest. The plaintiff 
aueecededin each of the suits in the Trial 
Court; "The deeree was passed on the 13th 
September :1917, On the 27th September 
the defendants in eash ease presented a 
memorandum of' appeal, whish; had: the 
memorandum been aeaompanied by the neses- 
sary documents,. would: have .been within 
time. ~ It appears, however, that no вору of 
thé desree was attashed. to the memorandum 
of appeal: of filed- in the Appellate Court. 
Therefore, the memorandum sould not be 
taken aa having’ been. properly presented. 
This. matter, however, was drawn to the 
attention of .the appellants: and four days’ 
time was allowed within whieh to supply the 
neacasary documents, The 28th September 
was the last date of the term in the lower 
Court and the vaeation sontinued until the 
30th October.  Aesording to the rules, 
thérefore, the last day for filing a proper 
memorandum of appeal aesompanied by the 

dearee would be the 31st Ostober. . 

No вору of the decree, however, was in 
faet filed « on that date. It appears that on 
the 5th November the appellants’ Vakil was 
informed that no sopy of the desres had been 
filed and that the вору should be supplied. 
No steps were ‘taken apparently by the 10th 
November and  aeeordingly on the 10th 
November the ease was struek ой, That 
means that the memorandum: of appeal was 
rejested. ' That was done by the order of the 
Diatriét^ Judge. Subsequently on the 19th 
November, long after the.time for: presenting: 
the appeal, the appellants tendered a бору 
of the deeree and at the-same time -presénted 
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a petition setting out eertain faets which: 
they relied upon as suffisient reseon-for not 
having presented -their appeal properly in 
time. Upon that petition'the learned J udge 
made an order: 

“Admit subjeet to objeetion.” 

By whieh, I take it, it was meant that- the 
appeal should be admitted subjeet to вру 
, objestion, whieh must be taken atthe hear- 
*ing of the appeal, Now up. to that time 
the respondents were not and sould not have 
been present before the learned Diatriet 
Judge, the’ prossedings being entirely x 
parie, and it does поё appear that any notiee 


‘or intimation of any sort’ was given to the’ 


respondents that the appeal had’ been admit- 


‘ted ont of time subjest to any objegtion 


they might take at the hearing. So far as 
the respondents sould gather any informat 
tion from the dosuments whish they might 
have in the ease, all that would appear 
would be that the memorandum of appeal 
was presented on the 27th September, whieh 
is slearly within time and, therefore, not open 
toany objeetion on their part on the ground 
of limitation, - When the áppeal'eame on for 
hearing, the learned Distriet Judge, after 
eonsidering the merits of the ease, allowed 
the appeal, but not a word was said by any- 
body вв to' the admission of the appeal being 
out of time, nor was any objestion taken 
by the respondents and there ie nothing 


` whatever to show that the respondeáts had  : 


any intimation that the appeal had not been 
presented quite regularly and within time, 
Subsequently: they appealed to this Oourt and _ 
the ease eame,'as'I said; before & single Judge, ` 
and the question of: limitation was raised. 

-The learned Judge took the view that 
the admission of the appeal subject : ; to 
objeetion by the lower Court was irregular 
and that in fast upon the materials dis. 
elosed in support of the applisation to extend 
the time, there was no suffisient reason what- 
ever for allowing the memorandum to be 
presented after the time had expired, and 
allowed the appeal, ` 

Now іп appeal before us it із eontended 
that the learned Judge of the lower Appellate 


‘Court was justified in adopting the prosedure 


hedid:and admitting the appeal subject to 
objection, and that in fast in taking that sourse 
he was exereising his diseretion under seetion 
5 of the-Limitation Aet in favour of the then 
‘appellants and, hé having exereised that dis: — 
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eration, it did notlie within the power of 
this Courtto interfere with that diseretion, 
whieb, it was sontended, had been properly 
exereised by the Distriet Judge. I» quite 
agree that an Appellate Court ought not to 
interfere with the disereetion exercised by 
the Court below, merely beeause. upon the 
mateérial before it, it might have arrived at a 
different eonelusion, But it aeema to me that 
in the present ease no diseretion at all was 
exereised by the learned Judge. He merely 
postponed the -sonsideration of the matter 
until the trial and, even then, as no riotiee 
was given to the respondents, the question 
was never considered. "Consequently, ‘even 
assuming that the order was in the first in- 
stanes & proper one, if never besame nesessary 
for him to exereise any discretion on the ques- 
tion of limitation, In seting in the way he did, 
the learned Judge was teking a eourse which 
has been severely condemned by the Privy 
Couneil on the ground that sush a eourse 
might lead to a useless expenditure of 
money and unprofitable waste of time:and 
thus ereate eonsiderable embarrassment, and 
in the present ease I may further add ап. 
other reason for not adopting that sourse, 
and that. is that if an order sueh as 
this, when made, is not eommunisated to 
the opposite party, the opposite party may 
never have an opportunity of raising any 
objeetion at all, That is exactly what һар. 
pened in this ease. If, however, it eould be 
shown that the opposite party had an oppor- 
tunity of arguing the question before the 
lower Appellate Court and failed to take 
advantage of it, then different eonsiderations 
might arise, but sush was not the ease. It 
may be that the admission of the appeal 
subjeet to objestion was поё sueh dn irregu- 
larity as to vitiate the judgment notwitl- 
standing thatthe prastise is objestionable ; 
but where no diseretion has been exereised as 
to whether an ‘extension of time for appealing 
should be allowed, it is eertainly open to the 
party aggrieved to raise the question on appeal, 
In the ease of Krishnasamt Pantkondar v. 
Ramsamt Chétitar (1) it was distinetly laid. 
down, ins ease where a similar order to 
that now under eonsideration had . been 


made, that the respondents were entitled 

(1) 48 Ind. Cas. 498; 41 M. 412; 84 M. L, J. 63; 4 
P.L. W. 54; 16 A. L. J. 57; 7L. W. 156; 28 M, L. Т. 
101; 27 0.1, J. 258; 2 P. L. R. 1918; 22 О. W. N, 481; 
21 Bom, І. Е, 541; it Bur, L, T 124; (1918) M. We N, 
908; 45 1; А126 (Р, O.). 
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to an opportunity of raisjng the question 
of limitations “But this order of admission,” 
say their Lordships, "was made not only 
in the &bsense of Ramsami Chettiar, the 
sontesting respondent, but without notiee 
to him. And yet in terms ib.purported to 
deprive him of a valuable right, for it put 
in peril the finality of the deéision in his 
favour, so that to preelude him from quese 
tioning its propriety would'amount to a 
denial of justiee. It must, therefore, in 
eommon fairness be regarded as а tasit 
term of an order like ‘the present that 
though unqualified in expression, it should 
be open to reconsideration at the instanea 
of the party prejudieially affeeted; and this 
view is sanstioned by the praetiee of the 
Courts in India,” Е 

It is, therefore, in шу opinion elearly 
open to the present respondents to вопіеві 
the propriety of having had the appeal 
admitted out of time, The learned Judge 
before whom the appeal eame took the same 
view and he went into the merits as to 
whether or nof any good eause had been 
shown for admitting the appeal out of 
time, and I must confess that it would be 
diffieult to arrive at any other conelusion ` 
than that at whieh the learned Judge arrived. 
1 have already given the dates, whieh show 
that the deeree was only filed in Court 
something like 19 days after the. proper time; 
and the only. evidence, if. one ean eall it 
evidenee, in support of the applieation for 
indulgenee is a petition presented: by the 
present appellants, unverified: and not 
aesompanied by any affidavit, whieh merely 
states that the petitioner's karpardae was 
seriously injured by rioters in a riot ease 
and that be was sent to hospital and Tee ' 
mained senseless for several days; that the 
petitioner did not know that: a eopy of the 
deeree was not filed as orderetl by the Conrt- 
that when the petitioner eame to enquire 
about the date, the petitioner learnt about 
the striking off оп aesount of the copy of 
the desree not being filed within the time 
given by the Court, His appeal was in the 
hands of his kurpardaz and he was lying in 
hospital. „That was the only material the 
Court bad before it. There js not a word in 
that petition to show that even if the karpar. 
das was ill, the Pleader sould not haye done 
what was nesessary and what in faet he ought 
to kaye done in the ret instanse, namely, 619 
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а.вору of the desree with the memorandum, 
Again, there is ndt a word to show when the 
karpardas was ill or whether in fast his 
illness put it out of his power tc aseist the 
Pleader, ‘if he required hie assistanse in 
supplying в вору of the desree on the 27th 
September. In fast there is no material at 
all upon whieh one san ast ina petition of 
that sort, and.in my opinion the learned 
Judge from whose desision this appeal is 
brought arrived at the right conclusion in 
saying that the appellants must fail upon the 
merits. | К 
These appeals must, in my opinion, be 
dismissed with eosts, 


тт, J.—1 agree. 
ad Appeals dismissed, 


me 


OALOUTTA HIGH COURT, 
. APPEAL PROM ÁPPRLLATE.D£OREE No, 1624 
. or 1919. : 
Mareh 4, 1921. 


А 


 Preseni;—dustieo Sir N, R. Ohatterjes, KT., · 


‘and Mr. Justiee Suhrawardy.  . 
.PROBODH OHANDRA MITTEB— 
; PLAINTIFE— APPELLANT 


versus 
‘HARISH CHANDRA NASKAR— 
Deven vant—RESPONDENT. 

B ‘Registration Act (VII of 1876), в. 81 
E neg a ташул тар опе. co-sharer 
Quit fon rent, whether maintainable without. reference 
to other registered co-sharer landlord. 


: а an estate and sold half of it to C. 
Иа P. alone granted a lease of в portion 
of the estate to Da who executed a registered kabuliyat 
in P's favour agreeing to pay а fixed sum as rent. 
' He ‘paid the rent to P.alone. On P.s death his 

ns gave an ijara of-a half share of the estato 
to the present plaintiff, who brought a suit against 
D. for the rent resgrved in his lease: 

‘Beld that the suib was maintainable upon Ш 
written contract’ executed - by .D..im favaur of P. 
lone and withoub reference £o O., though the name 
of the latter was registered in respect of & half share, 
. 2. К 
rdg 1 2] Ghattak v, Ananda Mohan: Chatterjee, 
24 Ind, Oas, 868, followed. 

Appeal against a decree of the First 
Additional , District Judge, 24s Perganahs, 
dated. the 14th April 1919, affirming 
that of the Subordinate Judge, Fourth Ооргё 
óf that Distriet, dated the 17th September 
1917, 175 
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Babus Bepin Behary Ghose and Bijon 
Kumar Mookerjee, for the Appellant. 

Dr, Dwarka Nath Mitter and Babu Harendra 
Kumar Sarbadhikary, for the Respondent. 


JUDGMENT.—-Thia appeal arises ont of 
a suit for rent under the following sireum- 
stanees. One.Purna was the proprietor of 
an estate in the Sunderbans. He sold an 
8-annas. share of the estate to one Chandra 
“Nath on the 9th August 1897. The latter 
got his name registered in respeet of the 
8annas share under the. Land - Registra- 
tion Act. About six years afterwards, on 
12th May 1903, the defendant Мо, 1 took 
а ‘lease of 400 bighas of land from Purna 
alone and exesuted a registered .kabuliyat 
in his favour, agreeing to pay a fixed rent 
of Вв. 350. He appears to have paid rent 
for some years to Purna alone. Purna died 
leaving two sons, -and the plaintiff is the 
tyaradar of an 8-annas share of the estate 
from the sons of Purna whose names were 
registered in respeet of the 8 annas share. 
The plaintiff. brought a suit against the 
defendant for the rent reserved .in the 
lease. The defendant pleaded that he had 
paid an 8-annas share of the rent to the 
representative of Ohandra Nath, who was 
registered as proprietor of an > annas share 
of the estate under the Land Registration 
Aet, and that, therefore, the plaintiff was 
not entitled to rent in respeet of the 16- 
annasa share, The Courts below haye given 
effest to this sontention and the plaintiff 
has appealed to this Court. Dos 


Now, the name of Purna was registered 
under the Land Registration Ast in respeat 
of an 8 annas sbare, and, although tbe name 
of Chandra Nath was registered in respeot 
of the other 8-annas share, he bad no- 
thing to do with the lease:whieh was granted 
‘by Purna. alone and without геѓегепее to 
his eo sharer, Chandra Nath. It appears 
that tbb land was not eultivated at the 
time when it was let out, as it was to be 
held rent-free for the first few years. The 
position, therefore, was this: one of the 
eo-sharers alone let out в portion of the land 
of the estate in order to makea profitable 
use of it by bringing it under sultivation 
throngh.his tenant. "Whether Ohandra Nath 
bad similarly let out other, Jands or not and 
what. .the. arrangement’ was- betwen :the 
so-sharers,-wedo not-know, ‘But this mush 


* 
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is sertain that Chandra Nath had nothing to 
do with this l8ase of 400 bighas, 

The Oourt below has relied upon the 
саве of Abdul ‘Asie v. Kanthu Mullick , (1), 
whioh lays -down: “there oan be no astoppel 
against an. Aet of Ње ` Legislature, » That 
is:& proposition whish is not disputed, “It 
further says that "An unregistered - part- 
proprietor of an estate is not entitled to 
Buóeeed ‘as. against the defendant, who, 
relying проп  seetion 60 of the Bengal 
Tenaney Act, has established that his debt 
has been diseharged by payment of- rent 
to the registered proprietor,” In that ease 
the name of the part-proprietor (the plaint- 
iff) was not registered, and it was pointed 
out by .the learned Judges that there was 
no sontest' between two persons both of 
whofn were registered ав · proprietors under 
the Ast, .What.the presise position might 
have been if there had been a sontes 
between two persons both-of whom were 
registered: under the Aat, was not considered 
in that ease. 

It is sonseded by Dr. Mitter that had 
the. ease been brought by Parna himself, 
‘the provisions of sestien 60 of the -Bengel 
.Tenaney Act would not have been ap- 
‘plicable to the fasts of the present ease, 
‘bat it is eontended that the plaintiff is not 
а person with wLom the contrast was made, 
the sontrast having been made with Purna 
.frcm whom he derived title through his 
<sons, Relianoe is plaeed upon s desision 
Lof this Court in the case of. Iswar Chandra 
Bera v. Kali Ohoran Santra (2). In that 
ease at page 476* the-learned Judges, in 
.eonsidering 'seation £1 .of..the Land Re- 
.gistration Aet whieh lays down "Nothing 
in seotion 78 shall be held to *interfere 
with the eonditions of any written sontraot 
` or to prevent any person deeming himself 
entitlea to aky sum of money from re- 
covering sueh sum by due рҳоввав of law 
from any other person who has received 
the same,” held that “the written contrast 
mentioned in sestion 81 refers ‘obviously 
to a sontrast between the person who 
elaims rent as proprietor and the person 
who is bound to pay the rent to him 
under section 78.” The learned Judges 
further observed: “In the case before ns 

(1) 10 Ind, Cas, 467; 88 C. 612; Es us J, 688. 

_ (3) 48 Tnd. Сав, 726; 27 0. L. . 

C*Page of270.L. J.—[Ed.] 


there is no written sontpaet оѓ tenaney 
between the ¿defendant and the plaintiff. 
There is, no doubt, a written sontrast 
between the défetdant and the proprietor 
from whom the "plaintiff elaims to have 
derived title as usufrnotuary mortgagee, A 
ense of this deseription does not, in our 
opinion, fall within sestion 81, whieh is 


-oensequently -óf по. avail to the palintiff.” 


On the other hand,-in the safe of Surya 


“Кама Ghatiah v, Ananda ‘Mohan Ohatterjee 


(3), where the lcwer ‘Court held -that 


sestion 81 referred to a contrast between 


the proprietor himself and his . tenants, 
that ie, the parties themselves, and not 
to a contrast entered into either between 
the predesessors of the. parties or between 
a suecessor of one of the parties and 
another original party, ‘Woodroffe .and D, 
Ohatterjee, JJ., observed as follows:—‘In 
the present ease there was a registered 
kabultyat exeeutad by Ananda Mohan 
Ohatterjee in favour of Amrita Lal 
Bandopadhys. ‘The property was sold to the 
father ofthe plaintiff and it then descended 
to tbe plaintiff. The defendant isa tenant, 
By the terms of that kabuliyat the eontrast 
is one whish is entered into not merely 
between the exesutant and the resipient of 
the kabulzyat but between them and their 
respestive heirs and’ sussessors. It must, 
therefore, I think, be taken in this sare 
that there is a eontrast between the plaint- 
iff as suecessor of Amrita Lal Bandoradbya 
and the defendant, There being, tkerefore,. 
а сопіспеё between the parties, the бара 
falls within the provisions of seetion Sl 
and registration was not necessary.” There 
observations apply to tbe sontrast in the 
present case, and following that ease we 
hold that the plaintiff -was entitled to 
maintain the suit upon the written son. 
twaet whish waa exesuted b? the deferd- 
ant No. 1 in favour of Parna alone and 
without reference to tke other so-sharer, 
though the name of. the latter waa ге. 
gistered in respeet of 8-annas share. 

The result is that the deerees of the 
Courts below.are set aside and the sase 
is remanded to the Court of first instanee 
for trial of the other questjons* raised‘ in 
the ease and disposal of the sase acaording 
to law, Costs will abide the result. 


Oase remande !, 
(8) 24nd. Саз. 866; М 
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LOWER BURMA OHIEF COURT. 
Sxoox» Отуп? Аррклъ No. 150 or 1919, 
: July 19, 1920, ` 
Ртвгвтй:— Мт. Justise Maung Kin. 
A.TIAS. V. OHETTY —DzrzXDAXT—ÀPPELLANT 
versus 
MAUNG KYIN KE—Prianmirr — 
: A RESPONDENT, 
` Contract Act (IX. of 1872), г. 18—Sale of gooda— 
Short delivery--Damages. 
- Ifthe seller of goods is ready and willing to give 
delivery on the date fixed for delivery, but the 
buyer takes delivery on & subsequent date and 
there is a shortage in delivery, the seller is liable 
for the difference between the contract rate and 
the market rate on the date fixed for delivery, and 
notfor the. difference between those rates on the 
date on which the buyer actually takes delivery, 
JAppeal ` m 
Mr. Chari, for the Appellant. 
` Mr, Mya Bu, for the Respondent. 
JUDGMENT.—The faets are simple. 
-The ‘point of law involved is novel. І 
have not’ been able to find any direst 
authority on it.. There was a sontraet in 
. writing for gale of paddy dated the 26th 
July 1918. The plaintiff-respondent was 
the buyer, and. the defendant-appellant 
was the seller. The esontraet sontains the 
stipulation that delivery must be taken 
within ten days, and that if he sould not 
‘do that, the plaintif, the buyer, must pay 
the prise of the paddy in full. 16 is also 
get.ont that the paddy was stored in a 
sertain granary and that the plaintiff was 
at liberty to take from whiehever room he 
' ehose.’ The 5th of August was the last 
day, on whieh delivery was to be taken 
aesording to the eontrast. On that day 
the plaintiff gave full value for the paddy, 
but did not take delivery as be did not 
require the paddy then, On thesame day 
an endorsement was made on the eontraet 
to the effeet that the plaintiff would take 
the paddy from the eastern room. e 
plaintiff took delivery on the 16th September, 
when there was & shortage in delivery of 
3,9041 baskets. He, therefore, sued for 
damages on the basis of the market 
value on the 16th September, The defend. 
ant eontended in reply that they should 
be assessed on the basis of the market 
rate on the 5th August. Both the lower 
Courts have desreed the suit, The defend. 
ant appeals., The question is’ whieh of 
the two eontentions is righ$, 


à2 


{igen 


The position seems to me to be this, 
The defendant wanted to give delivery on 
the 5th August, but the plaintiff did not 
requjre the paddy then, and said he would 
take it later. It does not appear to “me 
that the performance of the sontraet on 
the part of the defendant was by' mutual 
eonsent extended so as to eonstitute a fresh 
contrast between the parties. The extension 
of the time for delivery was made not:'for 
the advantage of the defendant; but to 
suit the plaintiff's sonvenienee, The plaint- 
iff ehose to take delivery on the 16th 
September, when the market was higher 
than on the 5th August, when he should 
have taken delivery. Under these sireum- 
stanees, I think it would be manifestly 
unjuat that the defendant should be held 
liable in damages on the basis of tha 
market rate on a date other than: the 5th 
August. It ie sommon ground that he. was 
ready and willing to give delivery on that 
day. The delivery that was given on the 16th 
September must be treated as if it had 
been made on the 5th August. It would 
be entirely different, if the extension of 
time sould be taken to be the result of 
a binding eontraet giving rise to fresh 
obligations. I eannot find anything in the . 
Contrast Аеё in support of the plaintifi’s 
eontention, Under these sireumstanees I 
think the defendant is liable in damages 
on the basis of the differense between the 
eontraet rate and the market rate on the 
5th August, whieh was Hs, 110); The rate 
on the 16th September was Rs, 175, 

I vary the deeree of the lower Oourts 
by passing a deeree for Rs. 193 with eosts. 
The rest of the plaintiff's elaim ів dismissed 
with eoste. А . 


'Decree varied, 
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LAKSHMI SUNDARI V, NITYANAXDA DHUPI, 


CALEUTTA HIGH COURT. 
APPEAL rkom OgiatnaL Ововви No. 125 
. б 1920, 

. . February 24, 1921. * 
Premk : :-- Мр, Justise Baekland and Mr. 
jos dustise Cuming. . 

i "riiati LAKSHMI SUNDARI— 
E APPELLANT 
versus 
NITYANANDA DHUPI дир ANOTHER 
. — RESPONDENTS, 
' Probate and Administration. Act (V of 1881), в. 28 


-—Híndu widow—Reversioner—Letters of Administra- 
tion, when unnecessary, 


Under section 28 of the Probate and Administra- 
tion Асі, the widow of a deceased Hindu, who has 
an interest in the whole estate, is entitled to a 
grgnt of Letters of Administration of his estate, 
in preference to a reversioner: whose interest is 
merely contingent. and may never become vested, 
[р. 61, col. 2.] 

If a deceased person leaves no debts, and 
there is no difficulty in collecting the assets, the 
grant of Letters of Administration: of his estate is 
not necessary. [p. 62, col. 1.] 


Appeal against a deeree of the District 
Judge, Chittagong, dated. the 12th of May 
1920, 

FAOTS appear from the judgment. 

Babu Narendra Kumar. Das, for the Appel- 
lant.—In this ease the appellant applied for 
Letters of Administration to the estate of her 
deseased ‘husbaad Kailash Dhupi, Kailash 
left: two brothers, Nityanand and Nobin 
Chandra, as his next reversioners. Nityanand 

: end the son of a deseased brother of Kailash 
opposed the grant. ` Nityanand also further 
slaimed the Letters as being the eldest 
brother of the deseased and one of the next 
reversioners, eontending that the widow was 
mismanaging the estate. The learned Dis. 
triet Judge, observing that the petitioner wad 


а young woman ineapable of managing the. 
-estate and was under the influense of othere,. 


refused her the grant, but allowed Letters 
of Administration to the objestor Nityanand 
on eondition of his giving  seeurity for 
Rs. 1,500. He further ordered that the widow 
should be paid Hs. 5 per month and three 
pairs of elothes per year. I submit the learned 
Distriet Judge had no power to grant Letters 
of Administration to & reversioner who has 
got no personal interest. Refers to Annopurna 
Dasi v. Kallyant Dasi (1). Even if seetion. 
4l of the Probate and Administration Aet 
gives any disaretion to the Judge, the eireum. 
41) 21 C. 164; 10 Ind, Dec, (s. s.) 742, 
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stanses of the present sase do not anthorise 
him to use that diseretion to the prejudiee 
of the widow or to supersede her. The 
widow should not be given only a sertain 
allowanee from her husband's estate, she 
being entitled to the whole of the eollestion. 
The objestor may not survive the widow 
and may not get the reversion. He should 

*not be given management of the property 
or any benefit ont of it. i 

Babu Poresh Ohandra Sen, for the Respond- 
ent,—Sestion 4l of the Probate and Ad. 
ministration Aet gives power to the Distriot 
Judge to appoint anybody. The widow was 
mismanaging the estate. She will spoil the 
estate and there may be nbthing left for the 
reversioners. 

Babu Narendra Kumar Das replied in 
brief. 

JUDGMENT.—This appeal arises out of 
an applisation for Letters:of Administration 
made by Srimati Lakshmi Sundari to the 
Court of the Distriet Judgé^of Chittagong on 
the 19th of September 1919 in respest of the 
estate of her deeeased husband, Kailash 
Ohunder Dhupi, The deeeased died on ihe 
28th of September 1917, leaving the petitioner 
his widow and as his reversionary heirs the 
objestor Nityananda Dhupi and another 
brother of the name of Nobin Ohunder Dhupi. 
The learned Judge has refused the petitioner's 
application for grant of Latters-of Administra» 
tion and has granted Letters of Administration 
to the objestor Nityananda Dhupi on terms 
that he would give seeurity for Rs, 1,500 and 
that he would make payment to the widow of 
Rs. 5 a month and deliver to her on. demand 
three pairs of elothes and permit her to reside 
in her deeeased husband's house and so forth. 
Under sestion 23 of the Probate and 
Administration Ast, the widow elearly is 
entitled to Letters of Administration primz 
facie. The raversioner’s ‘interest is only 
sontingent. The widow is 23 years of aga, 
the reversioner Nityananda gives his age as 
52 or 53 years, 1% is obvious, therefore, that 
the objestor may possibly nevar sassaad to 
the estate. But this isnot a point whieh 
should be takea.into aseount. The objeation 
is based upoa allegad mismanagamant of the 
estate whieh has ossurred dusing.the. period 
intervaniog bat waan the death of tha dessased 
and the applisation for.the grant.’ The 
learned Judge has found that the widow is 
not a fit pardon sapable of looking after tha 


Vaz 0. MADDOX, 


‘estate and he. has ‘also  aritioized her 
management of "its affairs, It has been 
argued that the learned Judge had а 
diseretion to make the appointment under 
gestion 41 of the Probate and Administration 
Ast, No doubt, he was entitled to do во, but 
the seotion itself; while giving a-diseretion to 
the Court, says that the "Judge may, in his 
digeretion, having:regard to sonsanguinity,* 
amount of interest, the safety ofthe estate 
and probability that it will be properly 
administered, appoint sush person as he 
thinks fit to be administrator” and,.in doing 
во, pass over some,person who, in ordinary 
siraumetanees, would be entitled to a grant. 
Now, it seems to us that in this sase the 
learned Judge, in exercising his disoretior, 
has failed to take into assount the widow's 


interest. Notwithstanding what he says 
with regard to the dealings of the 
widow with the estate during the 
ldst two years, һа has not taken into 


sonsideration at all nor weighed against such 
matters the fast that the widow bas got an 
interest in the whole estate, whereas the 
reversioner’s interest is only contingent and 
‘may never besome vested. In these siroum- 
stances we do not think that the learned Judge 
has properly exersised the diseretion vested 
imhim under sestion 4l of the Probate and 
Administration Ast and, therefore, his order 
cannot be sustained, Why the appellant 
ever applied for Letters of Administration is 
not elear, besause she does not say that she 
had any. difficulty in eollesting the assets. 
The objestor himself says that the deseased 
left no debts. The objest of the grant of 
Tietters is to ad minister the estate, But if the 
estate has, in fact, been administered—and it 
is by no means clear that it has not—there 
seems to be no good ground for. Letters of 
Administration at all, and- this is. what 
the’ objestor himself. says in the petition 
of objection in. this case, He says that 
the immoveable properties ‘left by the deseas. 
ed are too small and- for their administration 
no Letters of Administration are necessary. 
He does not suggest that Letters of Adminis- 
tration are nesessary for any other purpose, 
Without expressing any Bueh view, he says 
that, if any sueh Letters of Administration are 
nesessary; he, as'the-eldest of. the members of 
the family, is entitled to get the same and that 
he is willing to take them, In these eirsum- 
stansen, wedo not think that it is nesessary that 
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there should be a grant of Latters of Adminis- 
tration to any person аё а]. The proper sourse 
for the learned Judge was to have said so and 
‘refused the pstitioner’a applisation in the 
first instance. Taking this view, itis unness- 
sary for us to consider whetheror not the 
order whieh he made imposing odnditions was а 
proper order under the Probate and Adminis- 
tration Act, The result is that the order 
of the lower Court is set aside and thore will 
ba no grant of Letters of Administration to 
any person, The-appsllant is entitled to 
resover her costs in this Court from the. 
eonteating respondent, We assess the heare 
ing Ёва аё thres gold mohurs, We do not 
ses any reason to make any order as to the 
sosta of the lower Court, in whieh no order as 
{о возів was mads, : 

] . Order set aside, 


— sam б, 


LOWER BURMA CHIEF COURT. 
Orvit Rsagrag No. 6 or 1919. 
Mareh 22, 1920. 
Present; — Mr. Jnatioe Rigg. 

V, VAZ—PLAINTIFF ^ 
tersus 
MADDOX-—DzrENDANT, 

Provident Funds Act (IX of 1897)—Rules .vegulat- 
ing: Géneral Provident Fund, v. 10—Assignment in 
favour of illegitimate child in presence of widow ant. 
daughters, validity of. 

A person made an assignment of the whole of 
his Provident Fund in favour of an illegitimate 
son: He died leaving a widow and two daughters 
surviving : 

Held, that under rule“10 (8) of the: Rules re- 
gulating the General Provident Fund the assign. 
ment was ulira'vires and could not be recognised 
and that the Fund must be divided between the 
widow. and the daughters of the deceased.in ac- 
cordance with: the provisions-of rule 10 (2)..[p. 68, 
201. 2.]. с 

Original Civil suit. 

Mr. Barnabas, for the Plaintiff, 

Mr. B, Oowasjt, for the Defendant. 

JUDGMENT.--The present dispute relates 
to a sum of. Rs, 8,459.10.8, being the 
amount assumulated to the credit of the 
late J. A. Maddox in tbe. General Provi- 
dent Fund.. This sum has been paid into 


„Court. by tha Aesountant General and is 


elaimed by Mr. and Mrs, Vaz, the exeautors 
of the Will of the late J.-A, Maddox,, to 
whom Ргоуабә. ғаз: granted ‘in. Oivil 
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JATINDRA NATH GHOSE 0, SOURINDRA NATH MITRA, ` 


Regular No. 6 of 1919, The other elaimants 
are John Róbert Maddox, an illegitimate 
son, to whom the Provident Fund was 
assigned by the deseased on the’ 25th 
Désember 1915, and his widow and two 
daughters, who elaim they are entitled to 
it under the rules regulating the General 


Provident Fand framed under Aet IX of. 


1897. , 

An objection to the slaim of tbe widow 
and her daughters bas baan taken by the 
executors to the Will, on the ground that the 
applieation has not been verified as 
required by Order VI, rule 14, Order VI, 
rule 14, only applies to pleadings, that is 
to say,, fo plaints and written statements 
(see Order Yi, rule 1). Apart from this 
obfestion, however, I think the present 
application should ba treated аз one falling 
within the ssope of «estion 47 of the Civil 
Prosedure Oode, whish provides forsettlement 
of dispatea relating to the exesution, dis. 
eharge, or satisfastion of desrees between 
parties to the suit, The widow and shildren 
were saveators in Civil Regular No. 6 of 
1919, and as:the money deposited in the 
Ganeral Provident Fand ів now іп the hands 
of the Court, there is no objestion in my 
opinion ta” this heing dealt with as though 
it were a matter to ba determined in exeeution 
ofa deoree in Suit No. б, The sum in 
dispute is not mentioned in the Will itself. 
Its devolution on tbe death of the deseased 
is regulated by rules under Ast’ 1X of 1897, 
Assording to rule 10 of the rules sorrested 
‘up to the end of Mareh 1915, in the event 
of an óffieer's déath before his retirement, 
sums to his eredit should be divided between 


his widow and children in assqrdanse with . 


any request he may have submitted in the 
preseribed form, or be handed to sush 
"trustees as he may appoint by Will to 


administer for the benefit of his widow or ° 


ehildren, (b) failing susha reqnest it is 
to. be divided between his widow and 
ehildren to the exelusion of adult sons or 
married daughters whose husbands are 
alive. Sub clauses (c) and (d) of rule 10 
ars not relevant to the present desision. 
The’. notes to that rule lay down that а 
husband may be permitted to make a spesial 
application for the exslasion of his wife from 
the benefits of the fund, if she has been 
judisially separated, but in the absense of 
вавћ upplieation the widow should be treated 


like an ordinary widow and,the sum to her 
husband's drédit; should be divided in 
aesordanse with sub elausó (b). Sub-elause 
3 of rule 10 provides that Government will 
not be bound by or resognise any assignment 
which the subseriber may make for the 
disposal of the funds standing at his eredit 
to any person other than his widow or shild- 
Ten, if any wife or ehild be then alive, unless 
there are no children, and only one wife from 
whom the subseriber has been judicially 
separated. 

In the present oase the deseased J. А, 
Maddox has requested that the whole of his 
money be paid to an illegitimate son. This 
was & request he was not entitled to make 
under rule 10, even if it be assumed that an 
illegitimate son is a shild within the 
meaning of these rules, If he has not 
made a request for the division of the fund 
between his widow and the children, the 
fund is to be divided in equal shares 
between the widow and the ohildren in 
aesordanoe with sub elause (2), The present 
request made by the late J. A. Maddox 
is ultra vires in that he has altogether 
ignored the existense of his widow.. I, 
therefore, hold that the sum aseumulated to 
his oredit in the General Provident Fund 
should be divided between his widow and his 
shildren, provided they are not adult-sons or 
married daughters with husbands who ‘are 
still alive. The eosts of the application will 
some out of the Provident Fund. Advosates’ 
fees, two gold mohurs, A 5 
Order aecordingly. 


*CALOUTTA HIGH OOURT, 

Ои Борк No. 751 or 1920, 
February 25, 1921. 
Present;—Justiee Sir N, R. Chatterjea, KT., 
and Mr. Justies Suhrawardy, 
JATINDRA NATH GHOSE AND ANOTHEE 
— PETITIONERS 

versus: 
SOURINDRA NATH MITRA 
AND ANOTHERE—Opposits PARTIBNS, 
Civil Procedure Code (Act V of 1908), О. XXXI, 
т. 2——Leuve to sye as pauper—Survival of right -Sub. 
stitution, 
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The right to make an application to sue as a 
pauper is э, personalright and. does not survive to 
the heirs of the pauper. An application for sub- 
stitution in the-place of в deceased applicant for 
leave tosue ан а pauper is, therefore, not main- 
tainable, though ‘there is nothing to prevent the 
heirs .from making a fresh ns Rena for being 
allowed to- sue as paupers. : 

Rule against an order of the Sub-Judge, 
Seeond Court, Bakarganj, in miseellaneoug 
ease arising odt.of Pauper Suit No. 2 of 1918. 

FAOTS appear from the judgment. 

* Dr. Dwarkanath Metra (with him Babu 
Monmohan Bose), for the Petitioners : — The 
Oonrt has to look to the substanse and not 
merely to the terms of the applieation, In 
their application the petitioners stated that 
they were unable to pay the Court.fee pay. 
able for the suitand-prayed that they might 
‘be allowed to proeeed with the suit as paupere. 
This was virtually an applieation for leave 
Фо sue tn forma pauperis, though in the 
applieation it was stated that the applieants 
"wanted to be substituted in the plase of the 
deeeased applicant for leave to sue as a pauper, 
The Court ought to have enquired into the 
‘merits of ‘the petitioners’ applieation, 

'. Babu Dwerkanath Ohakravariy (with him 
Babu Nando Gopal Banerjee), for the Opposite 
Parties :—An applieation for leave ` to sue as 
& pauper, eannot be eontinued by the legal 
representatives ‘of the deecased applieant. It 
being a personal right does not survive to 
the legal representative of the deseased 
applieant, If the petitioners were themselves 
pauners, it was oper. to them to make a fresh 
applisation for leave to sue as в pauper, 
Refers to Lalit- Mahan Mondal v. Satish 
Ohandrà Das (1). The applieation for substita- 
tion sould not be treated aa au application for 
leave to Sue ава pauper, as it was nof in 
nesordanse with the form preseribed in 
Order XXXIII, rule 2, Civil Prosedure Code, 

Dr, Dwarkanath, Mitra replied. 

JUDGMENT. —This is'a Bale salling 
upon the opposite party to show 'eause why 
the. order of the Subordinate. Judge of 
Barisal in eonneotion with an applieation for 
leave to'Gue as a pauper should not be set 
aBide.: The applieation for leave to sue as а 
pauper was máde by one Surendra Nath 
Ghose and the petitioneta were some of the 
opposite: parties in tha& ease, On ‘the death 
of Surendra tha „petitioners | inherited the 
Ups €. 

+. (1) 32.0, 1168; 4 C; L, J; 284, 
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share of the ERPE iud they applied for 
being substitnted -in his plage. In their 
applieation they stated that they also were 
paupers unable to pay the Court-fee payable 
for the suit, and they prayed that they might 
be substituted in.the plase of the deseased 
and also that they might be allowed to 
proeeed with the ease as paupers, This was 
disallowed by the Oourt below. So far as 
it was an applisation for substitution in place 
of the deseased, we do not think that the 
petitioners eould maintain sueh an applieation, 
The right to make an applieation to sue as 
^ pauper is а personal vight and did not 
survive to the petitioners, though there ia 
nothing to prevent the petitioners from 
making a fresh applieation for being allowed 
to sna вв paupers, Ы 

It ів eontended before us that the peti- 
tioners had in substanse applied for leave to 
Bue as paupers, though not in form, The 
Oourt below, however, appears to have under- 
stood if as an applisation for substitution. 
It does not appear that the petitioners ever 
asked the Court below to treat it as an appli- 
sation for leave to sue ав paupers, “The 
learned Vakil for the opposite party also 
pointed out that the applieation was not iu 
Becordanee. with the form preseribed by rule 2 
of Order XXXIII and that in any sase the 


Court below had not been asked to eonsider 


the question whieh has been raised before us. 
In these eirsumstanees, we do not think we 
should interfere with the order of the Court 
below. But our order or the order passed by 
the Court. below will not prevent the petition- 
ers from moving that Court tosansider whether 
the applieation made by them on the 15th May 
1920 should or should not.be considered aa 
an applieatión under rule 2 of Order XXXIII 
or from making aueh further applieation as 
the petitioners may be advised to make under 
rule 2 of Order XXXIII orfrom asking that 
Oourt to eonsider whether the applieation oan 
be entertained having regard to sestion 5 of 
the Limitation Aet, . . 

The petitioners must pay the ppastid 
party their eosts of this Rale, heanig: foe 
one gold mohur, 


‘Rule discharged, 
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SRI NEWAS 0, RAMDEO, 
` ALLAHABAD HIGH COURT... 
'Sscoxp Отт, APPEAL No. 561 or 1919, 
April.14, 1921." ` 
Present : —Mr, Justice Gokul Prasad 
and Mr. Jnstiee Sturat. 
SRI NEWAS—Prawtiey— 
M ‘APPELLANT 
Ё versus . ` 
. RAMDEO —DEFENDANT— 
| RESPONDENT, 
' Wagering contract—Delivery —Intention. 

"When persons who are in & position to carry 
oui a contract at the time of making the contract 
or can reasonably .be expeated to.be in that posi- 
tion when the time of performance falls due, con- 
tract to receive or deliver. goods at a future date, 
‘such contracts are not, necessarily wagering con- 
tracts becauge an element of speculation enters 
into them, even if the contracts provide for the 
alternative of receiving or paying omw differences 
instead of for actual delivery. [p. 66, col. 1] 

In arriving ‘at a decision whether such contracts 
are or are not contracts of wager, it is important to 
determine whether the parties intend to take 
delivery ; another essential is whether the parties 
are dealing with actual commodities that they are 
handling or expecting to handle, or agreeing to 
settle an account according to fluctuation in prices 
of commodities in which they do not have and 
cannot expect to have any real title. [p. 66, col. 1.] 


Second appeal against в desision of the 
Distriot Judge of Cawnpore, dated the 30th 
January 1919, І T 

Dr. К, N, Katju, for the Appellant: 

Mr. Satlanath Mukerji, for the Respond. 

ent, : E . 

JUDGMENT;~The faote of the--anit out 
of whieh ‘this appeal has: arisen are as 
follows:—Sri Niwas of Oawnpore, who 
, alleges. that he. keeps. a-shop for the,sale 

-of eloth.in. Kahu Kothi, Cawnpore, insti. 
tuted. а. suit ‘against Ram Deo Agarwala, 
' whom: he alleges’ to be another aloth’ dealer 
‘in Раі: Мапа, Cawnpore, on the following 
allegations, He stated that on the Ist of 
Jnly 1917 the parties had agreed. that 
Sri Niwas.should рау Ram Deo Rea. 250 
which Ram Deo was to retain in: any ioir- 
` eumstansss, that on the Lith. of Febrnary 
1918 Sri Niwas should be at liberty to 
purchase 250 /hans of markin.of spesifiod 
quality from Ram Deo at Rs, 12.12 a piese or 
to sell tc Ram Deo 250 pieses at the same 
prise. The sontrast was a sontrast which 
appears to be not unusual in sertain towns. in 
India and is known as nazrana sauda, Under 
it, one party pays to the. other party so 
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mush money out and oub, the reseiver of 
the money 18 safeguarded if the market 
flastuates within certain limits, but -if the 
market fluotnates ontside those limits he 
loses money. The ease for the plaintiff in 
the Court of the Subordinate Judge was 
that. on the 15th of Febrnary: 1918 (the 
date fixed for the purohase or sale of the eloth) 
"the priae of markin, whieh was fired in the 
agreement at Hs, 12-12 а piese, had risen to 
Ra. 18.12 and. that he Һай demanded 
delivery of.250 ріввев аё. Һа price and 
that, sinse the. defendant had neither. given 
delivery.of'the: cloth nor paid: damages, he 
‘sued him for Ha, 1,500 damages. ‘The defend: 
ant denied that he entered into any tran- 
'Bastion, He denied reseipt ofthe Rs, 250, He 
further set up that sueh а transaction, even if 
proved, was bad as -a wagering ёгапвавіїоп, 
‘The learned Subordinate Judge found that the 
-defendant had entered into the transaction as 
alleged by the plaintiff and had reseived 
Re..250. He found that the partias had never 
had any: intention of buying and selling eloth 
and that their intention had simply been 
to receive or pay оп differenses. aeeord. 
ing to the state. of the market, He found 
‘that the plaintiff was not in a. position 
to make delivery or take delivery: on due 
-date. He laid stress on the fast that the 
plaintiff had not produeed hia aesourits: to 
.show. whether he sould take delivery or 
-make - delivery on due date, He dismissed 
the suit, holding that the transastion .was 
a wagering transastion, and permitted the 
defendant to retain the Rs. 250, In-appeal 
the learned District Judge: arrived at. the 
following eonelusion. -He found that .the 
defendant had. entered into the eontraet with 
the plaintiff and had reseived.Ha, 250. He 
' found -that the transaction was a wagering 
transaction aud dismissed the appeal. He did 
* not enter into the question -as to. whether 
the plaintiff was or was notin a position 
to make or take delivery. The desision 
of the case in the Courts below has not been 
. satisfastory..: Several. points. have been lost 
sight of. No attempt was made to dissover 
‘the exact position of the parties іп ` the 
sloth trhde. `16 is not denied now that both 
parties are sloth mershants: [£:both parties 
are oloth mershants, the Court should have 
arrived ‘at some deeision as to the extent 
of their. business, whether they wor or 
were not in & position to buy or sell 250 
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pieees of markin, what were their finaneial 
reBourees, and how sueh a iránsastion as 
that suggested wonld afíest them. Both 
Courts, have, in our opinion, jumped to a 
ednelnusion that the transastion must be a 
wagering transastion without éonsidering the 
sonditions of the parties as throwing light 
upon the ‘nature of their intentions, The 
law as to-wagering contracts is diseussed i in 
many desisions. We need only refer to the 
deeisions in Universal Stock Hachange v. Stra- 
chan (1), Greve; In re; Trustee, Ez parte (2), 
Kong Yee'Lone & Oo. v. Lowies Nanjee (8) 
and Bhagwandas Parasram v. Bur,or Ruttonjt 
(4). The law may be generally stated to 
be as follows. When persons, who are in 
в position to earry out a eontract at the 
time of making the eontraet or ean reason- 
ably be expested to be in that position when 
the time of performanee falls due, contrast to 
reseive or deliver goods at a future date, 
sueh sontrasts are not neeessarlly wagering 
sontraets :besause an element of speenlation 
enters into them, even if the  contraots 
provide for.the alternative of reseiving or 
paying on differenses instead of for astual 
delivery. The determination whether the 
parties intended to take delivery is of sourse 
important.-in arriving at a deeision as te 
whether sush sontracts are or are not 
contrasts of ‘wager, and another important 
essential is whether:the parties are dealing 
with веса] sommodities that they sre hand- 
ling or expesting to handle, or agreeing 
to ‘settle an aceount  aesording to 
fluetuation . in prises of commodities in whieh 
-they do not have and sannot expeot to 
have any: real title, We do not think that 
the learned Distrist Judge approashed the 
desision of the ease from these points of 
view, 


remanded issues:— 


(1) (1896) A. C. 166, 65 L, J. Q В, 429; 74 1, Т, 


468; 44 W. В, 497; 60 J. P. 468. 

(2) (1898) 1 Q. B, 794; 68 L. J. Q. B. 609; 80 L. T, 
488; 47 W, E, 441; 6 Manson 186; 16 T. L. R. 251. 

13) 29 0; 46]; 28 1. A. 239; 5 О. W. М, 714; 8 Bom, 
1, В. 476; 8 Bar. P. O. J. 101 (P. O.). 

(4) 44 Ind. Cas. 284; 42 B. 378; 28 М, L. T. 202; 
84 M, L. J. 805; 4 P. L. W. 229; 18 A. L. J. 241; 27 
C. L, J, 868, (1918) M. W, N.315; 22 О, W., N. 625; 
20 Bom. L. В. 561; 7 L. W. 577; 11 Bur. L, T, 211; 
-45 I, А. 29 (P.Q) 
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‘July 1917, (is) on the 15th 


the evidenes previously addused, 


We aesordingly send the ease baek: 
to his susesssor to deside the following, 


(1923 


(1) Was (a) Sri Niwas (b) Ram Deo in 
a position to sell or purehase 250 thane of 
markin at prisés varying from Ба. 12-12 to 
Rs. 1812 a than (i) on the Ist of 
of February 
1918? 

(2) Did Sri Niwas ask Ram Deo to 
deliver him 250 thans of markin on or about 
the 15th of February 1918? 

The parties will be allowed to produce 
evidenee on these . points. The learned 
Distriet Judge will, after hearing the evi- 
dense and the arguments and sonsidering 
deside 
these issues and return the evidenes and 
his findings to this Oonrt within two 
months from the date of the reeeipt of 
this order. Ten days will then be allowed 
for objeations. 

Issues remitted. 


LOWER BURMA OHIEF COURT. 
Orvit Misoxutanzous No. 104 or 1917.. 
July 5, 1917, 

Present: —Mr. Јавіве Young. 

HO SYEW WAING-—A»PLIOAXT - ' 
versus 
Р, R, P.L. OHETTY— RESPONDENT. 
Civil £Procedwre -Oode (Act V of 1908), О. XXI, 
f, 58—-Heecution of decree—Attachment—Claim pro- 
ceedings —Investigation. 


In investigating claims to attached property the 
duties of the Court are confined to ascertaining 
who was in aobual possession of the property at 
the time of attachment; it will not go into the 
ang whether that possession was-frandulent 
or voii 


Miseellaneoug Proseeding. 

Mr, Villa, for the Applisants, 

Mr. Brown, for the Respondent. 

ORDER,— This is an applieation to remove 
an attashment. Mr. Brown for tlie respondent 
says that prior to the atiashment his judgment. 
debtor, father of the applisant, transferred 
the property to his son. He had a 
perfest right во to do, though the transfer 


may be found to be void under the 
provisions of the Transfer of Property 
Aet, ButIdo not think it is for this 


Court ina miseellaneous proeeeding, when 


er 
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ite duties'arg sonfined to aseertaining who 
was in setual possession at tha time of 
attashment, to go into the question. as to 
whether that possession was fraudulent or 
void,. I think that is a matter for a regular 
suit, 

Mr. Villa has got several witnesses, and 
the attashment must һе removed, and the 
respondent must pay the sosts о? these 
witnesses, and one gold mokur, 


f LAHORE HIGH OOURT. | 
Muostuaseoos Огь ArpgaL No, 2523 oF 
1920, : 
Marsh 10, 1921. 

Present: —Mr, Justies Ssott-Smitk. 
RULDU SINGH —DzrzsDANT— 
APPELLANT 
VETSUS 


SAWAL SINGH —PraINTIFF—RrSPONDENT, 


Punjab Limitation (Ancestral Land Alienation) Act 
(X of 1900), Sch.—Heir,” meaning of —Limitation Act 
(IX of 1908), Sch. I, Art. 144, 


The word "heir" in the Schedule tothe Punjab 
Limitation (Ancestral Land Alienation) Act means 
the noxt heir after the death of the alienor and not a 
remote reversioner. 

The Act, therefore, does not apply toa suit for 
possession by a remote reversioner of the last 
male holder, whoss right to possession did not 
arise till the death of the intervening reverasioner, 


. Miscellaneous appeal against an order 
of the Dietrist Judge, Ludhiana, ‘dated the 
20th August 1920, reversing that of the 
Munsif, First Court, Ludhiana, dated the 
21st June 1919, 

Mr, Gulu Ram, for the Appellant, . 

Mr. Balwant Rat, for the Respondent. 

JUDGMENT.—Baghela gifted the land 
in suit to his step-son, Ruldu Singh, by 
a registered deed, dated 17th Mareh 1894, 
and mutation was effested on the llth 
January 1896. Baghela died on the 14th 
July 1901 after the soming into forse of 
the Punjab Limitation Aet I of 1900. 
Basawa Singh, the next reversioner of Baghala, 
during his lifetime brought ‘no suit to 
eontest the. validity of the gift, He is 
said to have died some four or five years 
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‘before the present suit was instituted, 1. в, 
more than twelve years nfter the death of 
Baghela. Sawal Singh plaintiff has sued for 
possession of the land gifted and the lower 
Appellate Court has held that his suit is 
within time, time not having begun to 
run against him until his eause of aetion 
for possession arose on the death of Basawa 
Singh. . 

Ruldu Singh, the donee, has filed an 
appeal from the lower Appellate Court's 
order remanding the suit for trial on the 
merits, and it is urged by Mr, Gulu Ram 
on his behalf that the suit is governed by 
Punjab Aet I of 1900 and is barred by 
time, not having been brought within twelve 
years of the date of mutation of the land 
gifted. Punjab Ast Iof 1900 lays. down 
that a suit by the heir of a male pro- 
prietor governed by the Oustomary Law 
of the Punjab to resover possession of 
ancestral land alienated by sush proprietor 
during his lifetime, вап be brought within 
twelve years of the date off mutation if no 
deslaratory desree has been obtained and 
within twelve years of the date of alienor’s 
death if а deelaratory  desree has been 
obtained, Now, this Aet is &pplieable and 
it appears that the plaintiff sould not hava 
protested his right effestually by obtaining 
a deslaratory deeree, besause his right to sue 
for possession did not  a«arue until the 
death of Basawa Singh, whish oesurred more 
than twelve years after the date of muta- 
tion. 16 is, however, urged by Counsel for 
the respondent that Sawal Singh is nat “the 
heir” of Baghela within the meaning of 
Aet I of 1900. In my opinion this argu- 
ment is eorresí. The words are “suit by 
the heir of a male proprietor,” The heir of 
Baghela was Basawa Singh. Plaintiff was 
enly a remote reversioner and besame en. 
titled to possession after the death of 
Baghela’s heir. To hold that the word 
"heir" in this Aat ineludes not only tha 
next heir but any remote reversioner would 
result in the anomaly that a more remote 
reversioner, as in this esse, would lose 
all rightg to the land alienated even if he 
protested himself by a deslaratory desree, 
if his right to sue for possession did not 
абегце until more than twelve years after the 
date of the mutation. I do not think 
that the Legisldture contemplated sush a 
result as this, and I hold, therefore, that 
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the word "hei»" in the Schedule to tbe 
Ast means the next heir aftet the death 
. of the alienor. 

This being so, the Fall Bench desision, 
Sundar у. Salig Ram (1) and Harnaman v. 
Dasondhi (2) are in point and the plaintiff's 
suit is not barred by time. The appeal 
fails and is dismissed with өовёв, 

Appeal dismissed. 


(1) 9 Ind, Саз. 300; 26 P, R. 1911 (Е..В.); 34 P. 
L. R. 1911, 83 P, W. В. 1911. 
10 56 Ind. баз. 738; 1 L. 210; 112 P. L, В, 


LOWER BURMA OHIEF COURT. 
First Олу, Арркат, No. 174 or 1919, 
| Dapember 22, 1920. 

_ Present : —Mr, Justice Robinson, Chief 

. . Judge, and Mr, Justiee Heald. 

MI.AH KOOK AND OTHERS—ÁPPELLANT4 

versus 

МІ HLA MO WAY zy ner Agent MI TUN 

— RESPONDENT, 

Civil Procedure Code (Act V of 1908), з. 47— 
Execution, of decree —Purchaser from decree-holder 
auction-purchaser, whether representative of decree. 
holder—Suit for possession of property purchased, 
whether barred. 


. А purghaser from a decree-holder auction-pur- 
chaser -is nob a representative of the decree-holder 
qua decree;holder within the meaning 
tion 47 of the Civil Procedure Code, [p. 71, ool. 1.] 
A suit by such a purchaser for possession of 
the property purchased against the representatives 
of, the judgment-debtor is not barred by the provi- 
sions . of section: 47 of the Оіуй Procedure Code, 
inasmuch as :— 
(a) the plaintiff is nob a representative of the 
` *  deores-holder; and ° 
(b) the matter does not relate to the execution, 
discharge: r satisfaction of the deores, 
[р. 71,0015. 1 & 2,] 


Appeal against a 
Distriet Judge of Akyab, 

Mr. Das, for the Appellants. 

Mx. Ginwala, for the Respondent, 

JUDGMENT, . 

RosmsoN, O. J.— The Ohetty frm of 
R, M, M. obtained a money desree on a pro- 
note against one Ah Fee, In exesution of the 
dearee they attaehed some land and a pucei 
building thereon belonging to Ah Fee, This 


judgment of the 


of geo. 


[192i 


properby was sold by austion amd was bought 
by the deeree-holder on the 30th April 1909 
for Rs. 4,000. The deóree-holder did not, 
however, obtain possession of the premises. 
Several years later R, M. M. is said to have 
sold the premises to the respondent’s husband, 
and after his death she brought a suit for 
possession of the premises and mesne profits 
against the present appellants, who are the 
daughter, son-in-law, daughter, and son of 
Ah Fee. After Ah Fee's death his wife 
ossupied the house, and after her death their 
shildren, the appellants, went into pessession. 
The lower Court has granted respondent a 
deeree deslaring respondent was the owner 
and entitled to possession and also granting 
deeree for Rs. 170 for mesne profits. Against 
that deeree the present appealis filed. Two 
grounds of appeal are taken, firstly, that 
no suit lies under sestion 47, Civil Frossdure 
Code, and that any applieation under seotion 
47 would now be barred: sesondly, that 
though they put plaintiff to proof of the sale 
by R. M, M. to her, the sale was not legally 
proved, nor was the power of the agent of 
В, M. M. to sell the property established. 

As regards the question whether sush a 
suit is barred by the provisions of sestion 47, 
Civil Prosedure Code, there is a very great 
divergense of opinion in the desisions passed 
by the various High Courts. The authorities 
are very fully considered in several. of the. 
eases and itis not neeessary for us to eollate 
and dissnss them in detail. in Madhusudan 
Das v. Gobinda Pria Ohowdhurant (1) it wag 
held that prossedings for the delivery `of 
possession to the anation-purohaser after sale: 
in exeontion of the desree are proseedings in 
exesution of the decree, and the question was 
one that oame under section 214 ofthe 
Civil Prosedure Code and must be desided 
under that sestion and not by aseparate suit, 
The latest authority of the Oalentta High 
Court tb whieh we have been referred із Наг 
Oharan Dutt v. Mon Mohan Nandy (2), where 
it was held that the matter was one that samo 
under gestion 47 and that an appeal, therefore- 
lay from the desision, A divergence in 
views of the High Courts is .set out, and it 
was held that the balanse of authority was iu 

y . 


(1) 27 0, 3440. W. М. 417; 14 Ind. Deo. (N. s.) 
(2) 20 Ind, Cas. 874; 18 0, W. N, 27, 
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favour of the yiew that this question somes 
within the веоре of sestion 47 of the Oode, 
The learned Judge further remarked that “on 
the question of prinsiple І agree with the 
reasoning of Stanley, О, J.. in the sase of 
Bhagwati v. Banuari Lal(3)? To that ease 
we shall sbortly refer. In the Madras 
High Court there has been a long series of 
deeisions holding that the question falls 
within the purview of sestion 244 of the 
last Code of Civil Prosedure, This view was 
taken in the ease of Sandhu Toraganar v. 
Hussain Sahib (4) where Sir Arnold White, 
©. J., remarked on the point whether this was 
а Неа relating to the  exesution, 
disabarge or satisfaction of the deeree that 
"if the matter were res integra, E shonld be 
disposed to hold that.the question is not опа 
relating to the exeeution, dissharge ог 
satisfastion of the дегег, Tt has been held, 
however, in a series of oases desided by this 
Court that proseadings between а deerea- holder 
who has purehased at а Court austion and 
the judgment debtor are proseedings relating 
to the exeeution, dissharge or satisfaction of 
the dearee.” Не then refers toa number of 
authorities and вопііппев: "Although the 
desisiong on the point are not altogether 
uniform, the baianea of authority sortainly 
supporta the view taken by the lower Appellate 
Оопгф in this ease." Оа the question as to 
whether the purehaser from a dearee-holder 
who has purehased at a Court austion is a 
representative of the deeree-holder for the 
purposes of sestion 244 he held that the 
&uthorities appeared to be all one way, 
namely, that he was such a representative, 
and he saw no reason to take a different view. 
Subrahmania Ayyar, J-, held that it was now 
too late to sontend that the quéstion was 
not one relating to the’ exesution of the 
desree, The matter was next'sonsidered by 
a Fall Beneh of the Allahabad High Oonrt in 
Bhagwati, v. Banwari Lal (3) and it wes held 
by three out of the five Judges somposing the 
. Benah that а desree holder, whether holding 
a deeree for sale on a mortgage or в simple 
money deeree, who purehawes ata sale held 
in exesution of sush deeree property belonging 
to his judgment-debtor, is in the same position 


(3) err Cas. 416; 31 А. 82; 6 М, L. Т, 185; 
6 A. L. 5.71, 
(4) 28 М, 87; 14 M, L. J, 474, 


. the sale 
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as would be any other purehaser at an 
anotion sale held in exeoution of a deeree and 
that after confirmation of a sale the purehaser 
who had failed to obtain possession of the 
property purshased, might olaim possession 
either by an applieation or also by suit and 
that. section 244 of the Code was no bar to 
sush a suit, Stanley, O.J, and Knox, J., 
were of the sontrary opinion, The whole 
matter was again  sonsidered by the 
Bombay ‘High Oourt in  Sadashiv v, 
Narayan Vithal (5), The Court agreed with 
the views taken by the Oaleutta and 
Madras High Oourts and differed from that 
taken by the Allahabad High Court, In 
the sourse of their judgment they say: 
"Wa think that the  exesution of the 
deeree is not complete and final, until in the 
one sase the desree-holder aetually reseives 
proeseds through the Court 
and in the other ease until he sesures 
possession of the property through the 
Oourt.” They further pointed out that 
they would have allowed the suit to be 
treated as а proeseding in exeention, but for 
the fast that the exesution of the deeree was 
barred by limitation at the date of the 
suit. However, in а very resent ruling of the 
Bombay High Court in the ease of Goba 
Nathu Barola v, Sakharam Теўи Patil (6) 
the ruling to whieh we have just referred 
was distinguished and doubted and the Fall 
Beneh decision of the Allahabad High Oourt 
was approved. Masleod,C, J., said: “ For 
myself I feel inalined to doubt the 
desisiou.in Sadashiv v. Narayan Vithal (5). 
І would prefer to follow the desision of 
the Full Benah of the Allahabad High 
Court in Bhagwati v, Banwari Lal (3)." In the 
ease before him, however, there was a second 
defendant who set up an independent title to 
the property and who was not a party to the 
enit. It was, therefore, held that the suit would 
lie, Heaton, J., said; "Whether the desision 
in Sadshio v. Narayan Vithal (5) is oorrest or 
not (and I think it may need reconsideration), 
yet the ease as presented by the plaintiff 
here is certainly not one whieh бап be sum. 
marily dismissed on the ground that the suit 
will not lig." It will thus be seen that 


65) 11 Ind. Cas, 987; 35 B. 452; 13 Bom, L. R, 
81, E 
(6) 59 Ind. Cas. 866; 22 Bom. L, E, 1101; 44 В, 
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though the - Oaleutta High Court has not 
always taken the*same view, the balanes of 
authority i is elearly in favour of holding that 
& Separate suit would be barred by the provi- 
sions of seetion 47, The Bombay High 
Court also took that view, but has віпве ех. 
pressed grave doubts as to the sorreetness of 
it. Similar doubts have been expressed by 
the Madras High Court, but owing to & long 
sourse of desisions they have asted on the 
principle of síare decisis, while the Allaha- 
bad High Court, while holding that a suit 
ів „лоб barred, only did во by a majority of 
Judges. 

; This being the state of the authorities, we 
propose to consider the question without re- 
ferring to them in detail. In the present 
appeal the fasts are that the deeree holder 
had: obtained a simple money decree, that in 
exeoution thereof he brought sertain immove- 
able property to sale, obtained leave to bid 
and beeame the anetion-purehaser himself, 
He paid the purshase prise into Court and 
the , sale was sonfirmed and the sale 
eertifiaato issued to him. He did not, 
however, 'proeeed to obtain possession, and 
after the , three years’ limitation -whioh 
applies "to applisations under seetion 47 had 
expired, he sold the property to the present 
respondent’s husband, In sonsidering the 
question whether the ease is one whish aomes 
within the purview of seation 47, it must 
be remembered that before it can dó so two 
matters have to be established. The ques- 
tion must be one between the parties to the 
puit or their representatives and must fur- 
ther be one relating to the execution, dis- 
aharge or satisfaction of the desree, The 


first question then is whether the respondent. 


isto be held to be the representative of the 
deeree-holder within the meaning of seetion 
47 and whether the appellants must be held to 
be the representatives of the judgmeni-deb- 
‘tor, As о өш they sre sued as the ehild- 
‘ren of Ah Fee, the original judgment-debt- 
pr, and we think it is slear that they are 
“sued as his legal representatives i in possession 
of the property, As regards the respondent, 


she, being regarded as a purchaser from the. 


.deeree- holder, may of may not bs held to 
‘be the representative of the deeree holder as- 
sording to the interpretation thati ie puton that 
sword av-tised in the sestion, ~ 

3t sennot be doubted that the objest of the 
. "enaetment of this provision was to enable в 
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litigant who bad obtained a desree to realize 
the fruits of his desree by obtaining exeau- 
tion in a speedy, simple and' inexpensive 
menner and that it was intended to avoid the 
delay and expense whish must arise if it is 
nesessary for а separate suit to be filed. At 
the same time it must be remembered that 
an ordinary purehaser is allowed by Artiale 
138 of the Limitation Ast twelve years within 
whieh to resover possession of the property 
purshased, and we oan find no reason to 
suppose that by the enactment of sestion 47 
the Legislature sontemplated the taking away 
of that right exeept in the ease of parsova for 
whose benefits, spesial and summary prosa- 
dure was provided. It must, therefore, be 
elearly shown that the plaintiff falla, within 
the provisions of that sestion, The desision of 
their Lordships of the Privy Oounail in Pro- 

sunno Kumar Sanyal v, Kali Das Sanyal (7) 
haa been pressed проп us өв showing that a 
narrow sonstruetion is not to be plaeed on 
the language of the sestion whena question 
has arisen as to the exeeution, diseharge or 
satisfastion of the deeree between the parties 
to the suit in with the deeree was passed, 
Their Lordships were dealing with the 
ease where property had been sold in 
exeoution and the judgment-debtor applied 
to set aside the sele on the ground 
of fraud, They made the auction. purshaser 
a pariy, and what their Lordships, in our 
opinion, meant to lay down was thai the 
presense of the avstion.purehamer on the 
resord should not be used to take the ques- 
tion out of the seetion. That was a question 
whieh elearly related to tbe exeention, 
discharge or satisfaction of the desree, and 
the argument was that the auetion-purehaser 
was as much interested as anybody else 
and the question, therefore, should not be 
held to be ona arising between the parties 
to the suit. While no doubt it has always 
been ‘reeognised that a narrow sonstrustion 
should "not be plased on the seation, this 
eannot be used as an argument in support 
of extending the objest and intent of the ` 
seation beyond the limits that the language 
used justifies. ТЬе seetion appears to us ав 
intended to apply only to those sazes in 
whieh the sontesiizg parties were partios 


(7) 19 0. 683; 151. A' 166; 6 8: р. ' n 208; 
9 Ind. Dec, (N. s, 808, — | 


Vel. LXIV) 
MI AH KOOK t, MI НІА MO WAY, 


to the original suit or their representatives | 


with referefise to the original deeree and 
that i& should nof be extended to eover all 
those nersons who, by subsequent , events, 
may have aequired sn interest in the pro- 
perty brought to sale quite independently of 
the desres that had been given. The legal 
representatives of the deerse.holder who 
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had died or the assignee of а decree would , 


no denbt be his representatives within the 
meaning of the seetion, but to hold that a 
person who purshases the property brought 
to sale ie the representative of the deeree- 
holder appears to ua to be going beyond the 
limits that the Legislature sontemplated. A 
purshaser from a deasree-holder austion- 
purehaser no doubt asquires the interest and. 
the rights.of the austion-puréharer, but we 
aan see no justifiention for holding that he 
is, therefore, to be deprived of the righta of 
an ordinary  auotion-purehaser to bring a 
suit ab any time within twelve years to resover 
possession. А representative within the 
meaning of the seetion, we think, must be 
а person who is a representative with di-cof 
referense to the desree. Ina saas in whieh 
the property realizes at anation an л озы 
larger than the amount of the dearee, une 
deeree must, we think, be held to bo satisfied. 
The deeree-holder austion-purshaser must 
pay the amount of his bid into Court, and 
it is open to him to withdraw the amount 
sufficient to satisfy his deeres, The question 
whether he has obtained possession of the 
- property he bought appears fous to be out- 
side the question whether the desree has 
been satisfied. He besomes the owner of the 
property and what the purshaser from him 
ведпігев is that ownership. So far as the 
desree is eonecrned, the property ia no longer 
liable to be used to satisfy the deeree. In 
the present ease the deeree is a simple money 
decree, and if that desree has bean fully, 
paid, the desree is satisfied, and if the 
amount realised is поё sufüsient ‘to satisfy 
the desree, further proseedings in exesution 
to obtain satisfaction of the balanse eannot 
be taken against that property. So far, 
tberefore, вв the desres is sonserned, the 
property is:outaide it altogether and, there- 
fore, steps to resover possession sould not be 
said to be steps-in-aid of exesution or 
relating to the exesution. Ws are not eon- 
sidering the question with referense to an 
pitempt. by the desree-holder gustion-pur- 
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ehaser himself to resover possession of the 
property that be has parshased, We are 
only dealing with the position of a purehaser 
from him of the ownership of the property, 
We would, therefore, hold that the purshaser 
from the desree-holder austion-purehaser is. 
not a representative of the deeree holder qua 
decres-holder. It has been argued that a 
deeres-holder auetion-purshaser oseupies two 
different sapasities with referense to the 
deeres and that when he has purehased the 
properly, he is to be treated merely as an 
auetion purshaser so far as the reeovery of 
possession of the property is.eonserned. As 
regards a ригаһавег from him, we think the 
purehaser steps into his shoes ss auetion- 
purehaser but not as deeree-holder. 

The next question is as to whether the 
matter is one relating to the exeeution, 
diseharge or satisfaction of the deeree. We 
have shown that the more resent opinion 
generally tendsin the direetion of holding 
that it is not sush a matter and we are 
elearly of that opinion. It is in our view a 
question rntside or beyond the question of 
exesuti-n and foz the reasons we have given 
above, v; mars hold that seetion 47 does not 
appiy wo sack а вазе аз this and that, thore- 
fore, the suit does lie. 

It is undoubtedly the ease that the defend- 
ants sould pnt plaintiff in this suit to proof 
of the purehase of the property from R. M. 
M. Plaintiff was not in a position to produee 
the original deed of sale, but i$ appears 
that that dosument was filed in a ease in 
whieh an appeal was pending in ‘this Oourt 
and she sould have had no difficulty, therefore, 
whatever in produsing the original dóeument, 
А asrtified aopy of it was not admissible, 
and tre lower Court erred in admitting 
one. Two attesting witnesses were ealled, 
but in the absenee of the original dosument 
they were unable to give the nesessary 
evidenee to prove the sale. In the next 
place, plaintiff was put to proof of the 
authority of the agent of the R, M. M, 
firm to sell the property. The agent had 
returned to Madras and no attempt waa 
made apparently to obtain a sommission to 
examine either him or his prineipal or to 
obtain the original power-of-attorney. The 
agent of the losal braneh of the Bank of 
-Bengal was ealled and he produced a „ору of 
the зору registered by the Bank in their 
books -of tho ` original power-of-attorney, 
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It is urged that the original aould not be 
obtained within a reasonable time and that, 
therefore, a sopy would have been ‘admissible 
under sestion 65 (с) of the Evidense Ast. 
The Court, however, desided that the aopy 
of the сору might be proved. This would 
not prove the exeeution of the power, even if 
iteould be held to establish that the power 
did sontain authority to sell, and as no 
attempt was made to obtain the original 
or evidenes:to prove that it was lost or sould 
not ba prodused, we are of opinion that а вору 
of а вору was not admissible, We think, 
however, that аа в Court ruled in plaintff’s 
favour on this point, plaintiff should be given. 
an opportunity of produeing the originals 
or tendering sush evidenos as would exeuse 
their production, and we remand the oase 
that an opportunity be given her of produsing - 
this; evidenee or evidense to show seaondary 
evidence was admissible. 

‹ Sseing that both parties have been partly 
sussessful in гөврөвё of the matter raised in 
this appeal; we make по order as to sosta 
and .direet :that һе soste of the suit should 
abide the. result after this еуійепве, if any, 
has been : tendered. This evidense, when 
taken, will be sent to this Court. 

Hearn, J.—I eoronr. | f 
A i Oase remanded. 


] CALCUTTA HIGH COURT. 

APPEAL Ром ORpER No, 291 or 1920, 
: Mareh 18, 1921, 
Present :—Justiee Sir N. R. Chatterjea, Kr, 
. and Mr. Justise Suhrawardy, 
-MADAN MOHAN BANIKYA—Jonemenrt- 
; DEBTOR—AÀPPELLANT 

versus 
HARULAL KUNDU AND ANOTHER — 
‘Decane Hotpeste—Responpsnts, 

‘Civil Procedure Code (Act V of 1908), О. XXI, 
v. 2-— Payment out of Court—Certification—Limitation 
—Limitation Act (IX of 1908), s. 20, applicability 
pf. 


* 
Part payments in respect ofa decree for money 
thay. be certified by the deoree-holder in his appli 
gation for execution of the decree, [р, 74, col. 1, 
, The part. payments and .the. certification must, 
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however, be made before the application for exeoution 
is barred by limitation and although the georee-holder 
may either apply to certify payments bafore the ex. 
ecution or may dosoin his application for execution 
of the decree, the provisions of section 20 of the 
Limitatioà Act аге in no way affected. [p. 74. col. 1] 


A decree was passed on the 21st December 1914 
and provided for the: payment of a certain 
sum of money in six instalments from 1322 В. S. 
The application’ for execution of the decree waa 
emade on the Ist April 1919, 4.e., more than three years 
after the date of the decree. But the decree-holder 
relied upon three payments, namely, the instalments 
of 1822, 1323 and 1824 B. S. These part payments 
were evidenced by letters written and signed by the 
judgment-debtor himself, and they were made 
within three years of the decree and within three 
years of the present application for execution, and 
were certified by a petition presented on the 26th 
July 1919 which was made a part of the application 
for execution: 


Held, that the application for exeontion was nog 
barred by limitation, [p. 74, col. 2.] 

` Appeal against an order of the Additional 
Sabordinate Judge, Faridpore, dated the 8th 
May 1920, affirming that of the Munaif, 
Sesond Court at Obikandi, dated the 19th 
September 1919, 


FAOTS appear from the judgment. 

Babu Bhagirath Ohandra Das, for the 
Appellants:—The applisation for .exesution 
is clearly barred under Artiole 182 of the 
Limitation Aot, it having been made after 
the expiration of three years from the date 
of the deeree. The lower Court is elearly 
wrong in holding that the unsertifed pay. 
ments saved the applieation for exeaution 
from being barred by limitation. The part 
payments are of no avail to the deoree holder 
for two reasons. Firstly, there having been 
no eertifisation by the desree holder of the 
part payments before the present application 
for exeeution, they sannot be reeognised by the 
Court exeenting the desree, See Order XXI, 
rule 2 (3) of the Code of Civil Procedure. 
Sesondly, even ifit be assumed that the 
e . . 

Exeauting Court ean recognise the part 
payments бп the strength of the applieation 
of the 26th July 1919, the aeertifiontion not 
having been made within three years from the 
date of tbe desree, the part payments are 
powerless to save the present application 
for execution from being barred by limitation, 
The deoree-holder was bound to apply for 
execution of his decree within three years 
from the .date thereof. The unsertified. 
payments relied оп by the. desree-holdex 
eould.not operate to prolong the periodi of 
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limitation. See Bireswar Mookerjee v. Ambika 
Charan Bhattacharjee (1). 

Babu Asttaranjan Ghose, for the Res- 
pondent:—Having regard to the provisions 
of seotion 20 of the Limitation Ast, it sannot 
be seriously argued that my application for 
'exesufion was barred by limitation, 
It is true that my applisation for exeau. 
tion was made after three years from the 
date of the decrse, but your Lordships will 
have to consider the effect of the part 
payments ‘in 1322, 1323 and 1324 B. 8, 
Ssotion 20 of the Limitation Aet gives a fresh 
start to limitation from the date of the part 
payment, provided certain sonditions are 
fulflled, In the present aase the part 
payments appear in the handwriting of the 
judgment-debtor himself and, therefore, the 
sondition imposed by seotion 20 of the 
Limitation Aet ія satisfied. The next question 
for your Lordships’ sonsideration is whether 
the Exesuting Court was right in resognising 
the part payments. The factum of the 
payments is admitted, That being so, my 
submission is that Order XXI, rule 2, Civil 
Prosedure Јоде, does not stand in the way 
of the Exeenting Court in resognising these 
payments. Order XXI, rule 2 (3), only says 
that uneertified’ payments shall not be 
resognised by the Exeeuting Court, It does 
net spesify the time within whish the 
. payments are to be oertified. The aertifiea- 
tion may be made at any time before the 
execution is barred. The payment may 


be certified by the applieation for exesution - 


Inkhi Narain Gangui v. 
(2), Eusuffemam Sarkar 
Bib) v.  Sanchia Lal 
Bahuballav Hoy ч. Jogesh 
Ohandra Banerjee (4) and Elahi Вид 
v. Nawab Lal (5). The part payments in 
question were sartified by the petition of the 
96th July 1919, The provision of Order 
ХХІ, rule 2,Civil Prosedure Code, is, therefore, 
eomplied with. I do not dispute the sorrect- 
ness of the proposition that unasertified 
payments eannot be recognised by the 
Exeouting Court, but the question in the 


itself, See 
Felamont Dasi 
(Khatibannessa 
Nahata (8), 


(1) 42 Ind. Cas, 472; 45 C. 680.; 

(2) 27 Ind. Cas. 13; 20 C. L. J. 181. 

(3) 34 Ind. Cas. 606; 20 О, W. N, 272,428 C, LSJ. 
850; 43 C. 207. . 

(4) '50 Ind, бав. 242; 28 O.1W.]N. 32^. . 
(5) 60 Ind. Cas. 864,4 P. 1T. 7.49159; (1919) Pat. 
200. ` у 
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present case ia whether the sertifisation can 
be made at» any time before the appliea- 
tion for exeaution is barred by limite- 
tion. I. submit it вап be во done. 
There is nothing in Order XXI, rule 2, Civil 
Prosedure Code, whieh prevents the deeree- 
holder from sertifying at any time, provided 
of course the applieation for exeeution' wes 
sot barred by limitation. In tbe present 
oase the part payments prolonged: the period 
of limitation for another three.years and the 
certification having been made within those 
three years, was properly resognised by the 
Bxeouting Court. This view of the ense was 
not sonsidered in Bireswar М ookerjes v. Ambika 
Oharan Bhattachs:jece (1). Moreover, in that 
sase the provisions of sestion 21 of the 
Limitation Aat not having been complied 
witb, the payments in that ease were not 
suffüeient and valid payments whieh sould 
give & fresh start to limitation. 

Babu Bhagirath Ohandra Das, in reply :— 
The part payment and the sertifisation must 
be made before the application for the 
exesution is barred by limitaticn. Refers 
to Jotindra Kumar Dasa v. Gagun Chandra 
Pal (6) and Harendra Ohandra Bhattacharjee 
v. Gagan Ohandra Das (7). In the present 
ease the part payments were made before 
the applisation for exeeution was barred, 
but the sertifieation was made long after the 
applieation for exeeution was barred by 
limitation, If the deeree-holder has to 
rely проп the part psyments, the eeriifieation 
in respeot thereof ought to have been made 
before the spplisation for exeeution was 
barred by limitation, Refera to Bakuballav 
Roy v. Jogesh Ohondra Baner,ee (4) 

JUDGMENT,.—The question involved in 
this appeal is whether the application for 
exeeution of an instalment deeree is barred 
by limitation. The deeree was passed on the 
e2ist of December 1919 (sd), and provided 
for the payment of Rs. 800 odd in six instal- 
ments, namely, Bs. t4l odd for eash instal- 
ment, from 1322, B. S, the whole amount to 
be due with interest in default in payment 
of any instalment. The  applieation for 
exeention of the desree was made on 
the ist April 1919, that is, more tban 
three years after the date of ‘the deerees, 


(6) 45 Ind. Cas, 903; 4630. 22, 
(7) 36 Ind, 025,177,,22 Ca W.£N., 825, 
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But the deerse.holder relies upon three pay- 
ments, namely, tbe-instalments for 1322 and 
1823 in full and Re, 100 (ойу) in res 
peet of the instalment of 1824, The Court 
below held that the payments were proved, 
and that the spplieation for exesution was 
not barred by limitation, The judgment- 
debtor has appealed to this Oourt, and the 
question to ke determined is whether the 
payments, not. having been sertifed to the 
Oourt before the application for exeention 
was made, the applisation for execution was 
barred by limitation. 
` 16 has been held ina number of eases that 
payments may be eerti&ed in the applisation 


for exeeulion of the deeree, See Lakhs 
Narain -Qanguli v. Felamont Dasi (2), 
Hausufteman Sarkar (Khatibannessa Bibi) 
v. Sanchia Lal Nahata (3), Bahuballav 


Roy v. Jogesh Ohandra Banerjee (4) and 
Elahi Buz у. Nawab Lal (5). The 
part payments and the eertifisation must, 
however, be made before the spplieation for 
exesution is barred. See the sases sited 
above, and Jotindra Kumar Das v. Gagan 
Ohandra Pal (6) and Harendra Ohandra 
Bhattacharjee v. Gagan Ohandra Das (7). It was 
pointed out in the last esse that although 
the deeree-holder may either apply ` to 
eertify payment before the  exesution 
or may do so in his applieation for 
exesution of the deeree, the provisions of 
section 20 are in no way affested. In some 
. of the sases eited above the payments were 
made by way of interest, or if there was any 
part payment of the prinsipal it appeared in 
the handwriting of the debtor, and it was 
held that the applisation was not barred. 

In Bahuballav ‘Roy vw. Jogesh Ohandra 
Banerjee (4) the applieation for exesution 
was held to be barred by limitation. [t 
does not appear that the payments were made 
within three years of the date of the 


deeree and within three years before the* 


spplieation for exeeution, Tke- learned 
Judges affirmed the prineiple that the decree. 
holder ean certity payments at any time, but 
that the eertifioation must take plase within 
gueh time as is required to save the appli- 
sation from being barred by limitation. 
Fleteher, J.; who was a party to the -desision 
was also a party to the desision in the ease of 
Lahhi Narain Ganguli v, Felamoni Dasi (2), 
in whieh it was held that a part payment 
before the degree is barred, saves limitation, 
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In the ease of Bireswar Mookerjee v, Ambika 
Oharan Bhatiacharies (1) the desree-was made 
on the 24th of November 1909 nd the appli- 
sation for exesntion of the same was present- 
ed onthe 7th of June 19156, Two payments 
were alleged to have been made іп 1912 and 
1913, respestively, neither of whish was eer- 
tified to the Court. The learned Judges held 
that the payments or adjustments'sould not be 
reeognised by the Oourt exeenting the deeree, 
They pointed ont that Order XXI, rule 2, 
elause (3), of the Code of the 1908 ia differ. 
ent in terms from sestion 258 of the Oode of 
1882, whieh provided that а payment whieh 
had not been sertified, could not be resognia- 
ed as а payment or adjustment of the desree, 
while the present Code provided that a pay. 
ment whieh has not been duly eertified shall 
not be taken into aseount by any Court exdeu- 
ting the deeree, and that this alteration in 
the language justifies the inferense that an 
uneertified payment or adjustment eannot now 
operate to prolong the period of limitation 
for an applisation for exeeution of а deeree . 
under the Limitation Ast, 

There is no doubtthat unless the payment 
is eartified, sush payment eannot be taken into 
aesount by the Court exesuting the desree. 
The question, however, whether the eertifisa. 
tion san be made, not only atthe time the 
payment is made, but subsequently, that is, 
at any time before the applieation for exesu- 
tion is barred, was not eonsidered in that 
ease. Moreover, in that sase the judgment- 


debtors were infants and the persons who 


were said to. have made the payments were 
not the lawful guardians of the minors with. 
in the meaning of seetion 21 of the Limitation 
Aat. That being so, they were really no pay- 
ments whiqh sould save limitation. 

In the present oase, on the other hand, the 
payments are evideneed by lettera written and 
signed by the judgment-debtor himself, they 
were made within three years of the desree and 
within three years of the present applieation 
for execution, and the payments were eerti- 
fiad by a petition presented on the 26th July 
1919, whieh was made a part of the applisa- 
tion for exeeution, Having regard to the 
fasta cf the present sase and the weight of 
authority on the point, we think the appliea- 
tion is not barred by limitation. The appeal 
must assordingly be dismissed with costs, - 
two gold mohure. 

Appeal dismissed, 


Vel, LXIV] 
' BHNODAN SINGH 0, BHAGWAN SINGH 


ALLAHABAD HIGH COURT. 
SxcexpOrvie APPAAL No, 188 or 1919. 
* February 28, 1921. 

Present :—Mr. Justies Gokul Prasad and 
Mr, Justice Lindsay. 
SHEODAN SINGH AND ANOTHER— 
PLAINTIFFB-—À PPELLANTA 


versus 
BHAGWAN SINGH awp ANOTHER 
— DEFENDANTS— RESPONDENTS, 


Hindu Law—Debt—Pious obligation of son to pay 
Jather’s dabt in lifetime of father. 


The pious obligation of s Hindu som to pay his 
father's debts cannot bo enforced ‘in the lifetime 
of his father, and the son has the right to object 
to the payment of such debts out of his share of 
the family property when the father is alive. 


Sahu Ram Chandra v. Bhup Singh, 89 Ind. Cas, 
280; 44 I. А. 126; 210. W, N. 898; 1 P. L, W. 557; 
16 A. L. J. 437; 19 Bom. L. В. 498; 26 O. L. J. 1; 
38 M. L. J. 14; (19:7) M. W. М. 429, 22 M. L. T. 
22; 6 L, W. 213; 89 A.1437 (P. О.) and Bharath Singh 
v. Prag Singh, 48 Ind. Oas, 291; 20 О. О, 311; 5 O. 
L, J. 9, followed. 


Sesond appeal from a desres of the First 
Additional Judge, Aligarh, dated the 23rd 
November 1918, 


Mr. 8. P. Sinha, for the Appellants. 


JUDGMENT.—The point raised in this 
ense is whether the pious duty of the sons 
to pay their father’s debts «ean be enforeed 
during the lifetime of the father, or in other 
words, have the sons the right to objest 
to the payment of sush debts from their 
shares of the family property when the 
father is alive. Itappears that one Bhagwan 
Singh exesuted a promissory note in favour 
of Mus. mmat Shrim ti Mangla Devi. She 
sued Bhagwan Singh on the promissory note 
and obtained а deeree, She put the deeree 
into exesution and proseeded to attach a part 


of the family, property, Bhagwan Singh’s, 


two ‘sons, Sheodan Singh pnd Mhandrapal 
Singb, therenpon sued for partition of their 
shares of the family property and also 
for a deslaration that their shares in the 
family property were not liable to satisfy 
the deeree obtained ageainat their father, 
Bhagwan Singh. The Oourta below have 
dismissed the suit so far as the  deelara- 
tion claimed is soneerned. The learned 
Judge of the lower Appellate Oourt has, 
after eonsidering the desisions of the various 
Qourta on the ` interpretation to be put 
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on ertain observations of ‘their Lordships 
of the Privy Couneil in Sahu- Rom Chandra 
v. Bhup Singh (1) as to the existense of 
sush liability, dismissed the appeal. The 
Jndieial Commissioner of Ordh has, however, 
in the ease of Bharath Singh v. Prag Singh 
(2) put a plain meaning on the words of 
their Lordships of the Privy Ооппей, whieh 
are to the effest that sush а pious 
obligation ean only be enforeed after the 
death of the father. We agree with this 
interpretation of the ruling of their Lord- 
ships of the Privy Couneil referred. to 
above, and we think that the Court below 
was wrong in dismissing the plaintiffs. 
appellants’ suit for а deelaration that their 
shares of the family property were not 
liable ‘to be taken in exesution of a simple 
money-deoree obtained against the father, 
inasmueh as their father was alive, Ав 
matters stand at present, we think the 
pleintiffa are entitled to the deelaration 
asked for and tha ereditors  eannot pro. 
esed against their shares of the family 
property for the realization of the debts 
due from the father. We, therefore, modify 
the deeree of the Courts below by deoree- 
ing the plaintiff.’ elaim in full, The 
plaintiffs are entitled to their eosts. in all 
Oourts, ineluding in this Court fees on the 
higher seale, 


Decree modified, 


(1) 39 Ind. Саз, 280, 44 I. A. 126; 210, W. М. 
698; 1P.L. W. 657; 15 А. L.J. 437; 19 Bom. L, 
Е, 408; 28 C. L. J. 1; 38 M.L, J. 14; (1917) M. W. 
N, 499 22 М.І, T. 22; 6 L. №, 213; 80 A. 487 


C). 
ч) 48 Ind. Сав, 291; 20 О. C. ai 5 0. L 
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CALOUTTA HIGH COURT, 
ÁPPEALS FROM ÁPPELLATE Deceses Nos, 
1464 акр 1465 or 1919, 
February 17, 1921. 

Present : —Justiee Sir N. R. Ohatterjea, Kr., 
and Mr, Jastiee Newbould, 
PRASANNO KUMAR MANDAL— 

e D&EFENDANT— ÁPPELLANT 
versua 
` NILAMB AR MAND ALe PLANTIER mm 
RESPONDENT. 


Mortgage, usufruetuary-sRedemptiénesBecevery ^f 
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d PRÀSANNO EUMAR MARDAL t, NILAMBAR MANDAL, 


surplus ‘profits—Limitatton—Civil Procedure Code 
(Act V' of 1908), О. ЖХХІУ, vr. 7, 9 — Limitation 
Act (IX of 1908), Sch. I, Arts. 105, 148, * 


A claim of a mortgagor for recovery of thé over- 


' payment or the surplus profits received by the 


mortgagee is & rélief which is part of the suit for 
redemption itself and as such is included in a sujt 
for redemption, for which the limitation is provid- 
ed by Article 148 of the Schedule to the Limita- 
tion Act. [p. 77, col. 2,] 


But where an usufructuary бгрде gives up. 


possession of the mortgaged property after the 
mortgage-debt has been satisfied and the mort. 
gagor enters into possession of the mortgaged 
property otherwise than by means of a suit for 
redemption, a suit for recovery of surplus collec- 
tions received hy the mortgagee would be governed 
by Article 106 of Schedule I to the Limitation Act, 
[p. 77, col. 2.] 

-In а snit for redemption of an usufructuary 
mortgage the plaintiff prayed for a declaration 
that the principal amount had been satisfied, that 
a decree might be passed awarding possession of 
the mortgaged property to the plaintiff and 
direoting the defendant to render an account ‘for 
the period of possession ‘held by him, and that a 
decree might be passed for the amoant which 
might be found due to the plaintiff after adjustment 
of accounts ¢ 


` . Held, that having regard to the provisions of Order 


XXXIV, rules 7 and 9, Oivil Procedure Code, the 
period of limitation prescribed in Article 148 of the 
Limitation Act for a suit for redemption would 
apply to the саве. Гр. 78, col. 1.] 

Appeal against deerees of the Subordi- 
riate Judge, Third Court, 24-Pergannas, dated 
the 2nd of April 1919, affirming those of the 
Munsif, Seeond' Court at Basirhat, dated the 
22nd of April and 10th of May , 1918 res- 
peatively. 

. FAOTS appear from the judgment. 

` Babu Rupendra Kumar Mitra (with him Babu 
Promotha Nath Bandopadhyayo), for:the Appel. 
lant.—-{ raise a point of limitation arising on 
the pleadings. In Mareh 1907 the mort. 
gage was satisfied out of the usnfrust and 
the suit · for redemption was brought 
on the 15th June 1917. The surplus profits 
whioh I received Sines Maroh 1907 have 
been desreed in full to the plaintiff, I submit 
that is wrong. Hither Artiele 120 or Artiale 

10, applies, and‘-the, plaintiff is entitled to 
mesne profits only for the last six or threes 
years, Baboo Lall Doss v. Jamal Ally (1) was 
а ваве.оп elaume 15 of aestion 1 of Aet XIV of 
1859, corresponding. to Artisle 148 of the 
present Асі. That Full Beneh desision is 
alll binding. - . 
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[Babu Mohendra. ‘Nath Hop, for the Rese 
pondent in No. 1465, refers to Artiéle 105 

of the present Ast, 

Artiele 105 does not ' àbply to this ease as 
the mortgagor bas not yet re-entered, This 
Artiele does not take away the forae of the 
deeision in Baboo Рай case (1). Jenkins, 
О, J., applied Artisle 109 in Venkatesh у. 

«Pandurang (2). — 

(Babu Mohendra Nath Roy refera to Vina- 
yak v. bd (8).]: 

OsaTTEHIwA, J.—Supposing he Баа re^ 
eovergd possession. and then.brought a suit for 
mesne profits, that suit-would Фе barred under 
Order I1, rule 2-of the Civil Proesdure Code. ј 

[Baba Mohendra Nath Roy refers to Order 
XXXIV, rules 7 and 9, Civil Prosedure Code: 
to this suit as framed ‘neither Artiele-109:nor 
Artisle 120 applies, It is.insumbent on the 
Court to pass a dearee. ] 

Order, XX XIV, rule 7, defines what в anit 


for redemption i is and deals "with the .formof. 


the deeree in a redemption suit, Rule 9` доев 
not define the nature of a redemption suit. 
If redemption a4tion ineluded what is prò- 
vided for in rule 9, then Artiele 105 wonld: 
be unnesessary, as it would be ineluded in 
Artiele 148, There is a difference between 
usufruetuary mortgages and other kinds of 
mortgage in this respeot. 

[Babu Mohendra Nath Roy refers to Mo- 
hammad Fiyaz Ali Khan v. Kallu Singh (4),] 

{Cnatrensea, J., refers to Ram Din v. 
Bhup Singh (5).) 

Babu Mohendra Nath Roy (with him Babu 
Monmatho Nath Roy), for the Respondent, was 
not ealled upon. 

JUDGMENT. 
. : 8. A. No, 1465 or 1919, 

This appeal arises ont of a -suit for 
redemption of an  usufruetuary mortgage. 
The plaintiff alleged that the mortgage- 
debt, principal and interest, had been 
satisfied long age from the  usufrust' of 
the property, and that if aesounis were 
taken, a large sum of money would be found 
due to the plaintiff, He, asoordingly, prayed 
for a deelaration that the prineipal amount 
had been satisfied, that a deoree might be 
passed awarding possession of the mortgaged 
property to the plaintiff and diresting 


- 2) 1Bom.L. R. 858. : 
(8) 26 B. 681; 4 Bom. L. R. 492. 
(4) 8 Ind. Cas. 689; 88 A. 244; ТА. L. T. 1201. 
(5) 80 A. 225; 5 AL J. 192; A. W. N. (1908) 97 , 
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the defendant to render an aesount for the 
period of possession held by him and that a 
desree might be passed for the amount which 
may be found due to the plaintiff after adjust- 

-ment of assounts, The Court of first instance 
deoresd the suit and that deeras has been 
affirmed on appeal, 

The-aontention whieh has been raised in 
this second appeal is that the 
resovery of the surplus profits reseived by 
the mortgagee was barred under Article 120 
of the Indian Limitation Act, and relianse 
has been plased upon the oase of Baboo Гай 
v. Jamal Ally (1). In that cass, it was 
held by the Fall Bensh that.when a mort. 
gagor, after a mortgage has been satisfied, 
sues for the resovery of the property mort- 
gaged, the ease somes within slanse 15 оѓ. 

. gestion (1), Ast XIV of 1859, but when he 
sues for surplus eolleotions whieh have been 
reseived by the mortgages, the ease somes, 
under elause 16 of that sestion. That case 
was desided under Aat XIV of 1859. Olause 
15 of sestion 1 of Ast XIV of 1859 provided 
a period of sixty years for a suit against a 
mortgagee of any immoveable property for 
resovery of the same, and it was pointed out 
by Sir Barnes Peasoek in the referring order 
that olanse 15 does not say that all suits 
against the mortgages are to be so limited; 
but only suits against a mortgagee of any 
property, moveable or immoveable, for the 
recovery of the same and the question before 
the Court was whether that spplied merely 
to the matter whish was pledged, sueh as 
land, or to money, whieh might be found, 
upon aesount, to have been reseived by the 
mortgagee in exeess of the prinsipal and the 
interest. It was held that the latter slaim, 
that is, the recovery of the sürplus profits 
reseived by the mortgagee, sould not eome 
under alause 15 but fell under olause 16, 
whieh provided for suits for whieh no other 
period of limitation was fied. Artisle 142 
of the present Limitation Ast provides that 
in a suit for redemption or for resovery of 
possession of immoveable property mortgaged 
the period is sixty years. Order XXXIV, 
rule (7) of the present Code of Civil Prosedure, 
lays down that if in a suit for redemption, the 
plaintiff susseeds, the Court shall pass a 
deeree, ordering that an assount bs taken 
of what will ba dus to the defendant for 
brineipal and interest on the mortgage, and 
for ‘his eosts of the suit (if any) awarded to 


claim for* 


him on the day next hereinafter referred 
to. Rule 9 lays down: " Notwithstanding 
anything hereinbefore contained if it appears 
upon taking the asconnt referred to in rule 7 . 
that nothing is due to the defendant or that 
he has been overpaid, the Court shall рава 
а deeree directing the defendant, if so re. 
quired, to transfer the property and to pay 
to the plaintiff the amount -whieh may be 
found due to him; and the plaintiff shall, 
if neosssary, be put in possession of the mort. 
gaged proparty.” The elaim for recovery 
of the overpayment, ?, е, the surplus profits 
reseived by the mortgagee, is a relief whieh 
is part of a suit for redemption itself, That 
being во, the slaim for reaovery of the 
surplus profits would be ineladed in a suit 
for redemption, for whish the limitation ia 
provided by Artiola 148 of the Limitation 
Aat, 

It is contended on behalf of the appellant 
that in that view, Artiola 105 of the Limita. 
tion Ast would be uunesessary. That Artiole 
provides a period of limitation of three years 
to à suit by a mortgagor, after the mortgage 
has been eatisfied, to resover the surplus 
collestions received by the mortgagee, and 
the date from whioh the period runs is when 
the mortgagor re-enters on the mortgaged 
property. But there may be sases where 
the mortgagee has given up the mortgaged 
property after the mortgage-debt has been 
satisfied, and the mortgagor has re-entered 
on the mortgaged property otherwise than 
by means of а suit for redemption. The 
mortgagor in sush a oase has not to bring 
a suit either for redemption or for possession 
of the mortgaged property. But he may 
have to bring a suit for resovery of surplus 
соПевіїопа reseived by the mortgagee, and 
to such a suit we think Artiele 105 would 
apply. That seems to be the view taken by 
the Allahabad High Court in Ram Din v, 
Bhup Siügh (5). 

We are also referred to the ease of Vinayak 
v. Dattatraya (3). There the mortgagor in 
a suit for redemption was dirasted to pay a 
eertain sum to the mortgages, whioh was 
paid and the mortgagor obtained possession, 
On appeal by the mortgagee the amount was 
varied and an additional sam was direetod 
to be paid, whish was also paid. The mort. 


“gages thensned for resovery of the profits 


bstween the date oa whieh the mortgagor 
obtained possession and the date on whieh 
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he paid the full stnount. ordered by the 
Appellate Court. It was held that the matter 
was res judicata and the suit was barred, the 
question raised being one direstly arising 
out of the mortgage transaction whieh was 
the subject-matter of the suit for redemption, 
But that question does not arise here ав in 
the present sase, the olaim for resovery of 
surplus profits has been made in the suit for 
redemption itself. In the sase of Venkatesh 
v. Pandurang (2) Jenkins, O.J., held that 
Artiele 109 of the Limitation Ast wae appli- 
sable to the slaim for resovery of the profits 
xeseived by the mortgagee i in that ease, and 
that Artiele 105 had no applieation, But 
there, it was nota suit for redemption, and 
the mortgagor's interest in the equity of 
redemption had been put an end to, before 
the suit was brought. Having regard to 
the provisions of Order XXXIV, rules 7 and 
9, whieh provide expressly for resovery of 
the gurplus profits reseived by the mortgagee 
in а suit for redemption, we think that the 
period preseribed in Artisle 148 for а suit 
for redemption will apply to the present oase. 
That being so, the suit is not barred by 
limitation. 

The appeal is, acsordiugly, dismissed with 
eosts. 

Appeal No. 1464 is 
eosts, 


dismissed without 


Appeals dismissed. 


BOMBAY HIGH COURT, 
Опт EXTRAORDINARY APPLIOATIOX No, 308 oF 


Juge 6, 1991. 
:Presént :—Sir Norman Masleod, Kr., Ohief 
Justiee, and Mr. Justise ‘Shah. 
VALL ASMAL —APPLICAXT | 
versus 
А. U. MALJI—OPrONENT. 

Bombay High Court Civil Circulars, Ch. I, r, 65 
—Eapenses of witnesses—Pleader, whether entitled to 
special rate, А 

Clause 65° of Chapter I of the Bombay High 
Court Civil Circulars provides for the travelling 
and other expenses which -ought to be paid i in the 
case of various witnesses according to various rates. 
Sub-clause (e) states that peculiar bases are to be 
dealt with according to their own- merits, and at 
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the disoretion of the Court from whic? subsistence * 
money or travelling allowance is dematided. It is, 
therefore, open to a witness to‘show to the Court 
that none-of the rates allowed in sub.clauses fa), 
(b), (с: and (d) apply to his case, but that there 
are peouliar circumstances which entitle him to'' 
demand subsistence money or travelling allowance’ 
at a higher rate. [p. 78, col. 2; p. 79, col. 1.] ; 

The law does not, however, provide for any 
«pecial fee being paid to witnesses in the District 
Courts on account of their status. Ib- is different 
if a witness is called as an expert to give evidence 
in matters in which he is held to be-an expert, 
{p. 79, col 1.] 

A Pleader whois merely called to give evidence 
as to what had occurred in a previous anit in 
which he was engaged as a Pleader, is not entitled 
to any special rate of subsistence allowance. [p. 79, 3 
col. 1; p. 80, col. 1.] 


Civil extraordinary applieation against an: 
order passed by the Joint Gesond Olasg 
Subordinate Judge at Broach, in Civil Suit: . 
No, 240 of 1920. 

Mr. К, N. Koyajee, for the Applisant. 

Mr. G. N. Thakor, for the Opponent. 


JUDGMENT, 


Maonxop, О. J.—This is an applieation 
under the Civil Extraordinary Jurisdietion of 
this Court. The petitioner was the defendant 
No. 1 in Suit No, 243 of 1919 on the file of 
the Court of the Joint Seaond Olass Subordi-. 
nate Judge at Broash. He had summoned 
Rao Bahadur Malji, a Pleader, to give evidence 
with regard toa eertain Purshis whieh had 
been put in another suit, and had paid the 
usual subsistense allowanse of Re. 1, In the 
end there was no nesessity for the Rao 
Bahadur to give evidence as the parties to 
the suit admitted the mistake in the 
Purshis On the day on whieh the Rao 
Bahadur had been summoned to appear, he 
was aetually: appearing as а Pleader in 
another suit in the same Court building, and. 
had . not, therefore, ineurred any extra 
éravelling expenses in going to the Court to 
give evidenee.' However, when the sase 
was finished, the Rao Bahadar put in a bill 
for Rs. 30 and this was allowed by the 
Subordinate Judge, as the Rao Bahadar was, 
ealled to depose on faeta whieh he eame 
to know in his professional capacity 88 а, 
Pleader. 

Now the only juriadiotion whish the Court 
had was to allow a certain payment to the Rao 

* Bahadur on assount of his being ealled as a. 
witness for subsistenee and . travelling 
allowanse under elause 55 of the Civil Oiráa- " 
lars, That clause provides for the travelling: 
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and other expenses whieh ovght to be paid in 
the ease of various witnesses assording 
to various rates. Sub-elause (e) states that 
peenliar eases are to be dealt with secording 
to their own merits, and atthe diseretion of 
the Oourt from whieh subsistenee money or 
travelling allowanee is demanded. It is 
therefore, open toa witness to show to the 
Court that none of the rates allowed іп sub- 
elauses (a), (b), (c) and (d) apply to his case: 
but that there are peeuliar sireumstanses 
whieh entitle him to demand subsistense 
money or travelling allowanee at & higher 
rate. The learned Judge appeared to 
think that а special fee under sub- 
slause (e) of elause 55 of the Civil Cireulars 
should be allowed, not besause extra expenses 
had been ineurred by the witness but 
besause he was entitled to something more 
on aesount of his status. That wasa wrong 
view totake, besause the Jaw does not pre- 
vide for any spesial fee being paid to 
witnesses in the Distriet Courts on aseount 
of their status. It is different .if а witness 
is ealled as an expert to give evidenee in 
matters in whieh he is held to be an expert. 
This is not a ease in which the Rao Bahadur 
was ealled to give evidense on а question 
of law asan expert, He was merely ealled 
to give evidense ‘as to what had ossurred in 
a previous suit in which he was engaged as 
'&Pleader. Aesording to the statement made 
by the Rao Bahadur before {the Subordinate 
. Judge, it appears that other Courts had 
eonsidered that sueh speeial fees вош be 
paid to ordinary witnesses, and if that has 
. been the praetiese in the Distriet Courts, 
then I ean only say that there is no warrant 

. forit in law, If professional . gentlemen 
eonsider that provision should be made by 
the law to sompensate them for the loss of 
time when they are ealled to give evidence 
in Oourts, then they should agitate for an 
amendment of the law. But the Oourts 
have no jurisdietion to set up а praeties by 
whieh litigants are direeted to make- pay- 
. ments to witnesses whieh the law does not 
authorize. The order allowing Rs. 30 to 
the Rao Bahadur must, therefore, be set aside. 
It has been argued on his behalf that 
although the applieant has sueseeded, no 
order as to sosts should be made on the 
ground, first, that the respondent was not 
а party to.the proseeding, seeondly, that 
the demand made was only assording to 
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whai he sonsidered to be the resognised 
practises. But Ieonld have understood the 
argument better if а preliminary point had 
been taken by the respondent that he was 
not в proper party to the Rale, and that 
the Rule should have been taken out against 
the’ opposite party in the suit, Then the 
„Question of prosedure would have been son- 
“sidered, and if the respondent is not а proper 
party, of вопгве the Rule would have been 
diseharged. But that isa preliminary point, 
and it was practieally waived by the 
respondent when he entered upon his 
arguments of the Rule on the merits. 

As a matter of fast, aesording to the 
resord, the bill of sosts was sent in to the 
Court by the Rao Bahadur, and the desi. 
sion of the Court, so far as | вап see, was 
made between the Rao Bahadur, who was 
demanding the payment of the bill, and 
the present applisant. It is not the case 
of eertain expenses of a witness being 
entered in a bill of eosts where an 
objestion воші be taken on а point 
of taxation. It is a demand made by 
a witness againstthe party who has issued 
the summons. I think, therefore, that the 
Rule was properly taken out against the 
respondent, and there was no reason why 
the ordinary law that eosta follow the event 
should not be observed. If, ав a matter of 
fast, the applicant has been wrongly order. 
ed to pay this Rs, 30, then he is entitled 
io aome to this. Oourt for redress, and it 
would sertainly be very unjustif in getting 
that order set aside it should eost him the 
same amount as the amount at stakeon the 
applieation. In direeting that the respond. 
ent should pay the soste of the Rule, we 
do not sonsider that ang slur is involved 
оп the Rao Bahadur, sinse he seems to have 
,sonsidered: himself entitlgd to make the 
" demand quite bona fide assording toa wrong 
prastice whieh was in vogue in the Distriet 
Oourt. But equally was the applieant 
entitled to some to this Court and to geta 
final desision on this question, Tha 
Rule, therefore, must be made absolute with 
sosts, 

Suan, J.—I sonour, The only question on 
this applieation is one of jurisdistion, That 
question is whether the Court had power to 
direet payment of Rs, 30 to the witness, who 


‘is tha present opponent, and who waa sum. 


moned in his professional eapasity as а wit- 
L] 
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-ness. Itis olear that the ease of в professional 
gentleman being summoned вв witness is 
not aovered by sub-rule (2) of rule 2 of Order 
XVI of the Civil Prosedure: Code. The 
only basis for this order that is suggested 
by the lower Court is olanso 55, sub-clause 
(e), of the Civil Cirsulars of this Conrt. It 
is elear, however, that elanse (e) has no 

.applieation to the presentoase. Olauae (b) 
Spesifieally provides for the sase of Vakila 
attending as witnesses; and ia the absense 
‘of any indisation of special cireumstances 
justifying a higher psyment for travelling 
expenses or subsistense · money, olaase (е) 
cannot afford any basis for the order whish 
has been made in the present oaae. 


\ There may be some ground for the 
argument that the time of the professional 
gentlemen would be:-taken up without a 
ва віепё ehesk upon the litigants, if they 
sould be summoned .as witnesses without 
‘the summoning parties having to pay 
adequately for their attendanes, But that is 
a matter for the Legislature or the Rule 
Committes under the Civil Prosedura 
Code to eonsider. At present all that we 
Breoconeerned with is whether there is any 
provision whieh oan justify the order made by 
the lower Court, and I am unable to find any 
вов provision either in the Oode or in tho 
Civil Ciroeulars. 


Any argument based on the praetiee on the 
the Original Side of this Court eannot avail 
the present opponent, as that practise is 
based upon an express rule of the High Court 
on the' Original Side. There is no such 
‘rule either in the Civil Prosedure Code or 
in the Civil Cireulars applicable to this ease 
and in the absenee of any sueh rule, the order 
of the lower Court, which is based. apparently 
upon the practise of that Conrt, eannot be 
‘supported. Тһе огӣег of the lower Court? 
mast, therefore, be set aside on the ground 
‘that that Court had uo jurisdiction to make it, 

As regards oosts; it has been urged on 
‘behalf of the opponent that it would not be 
right ‘to make him pay „the ooste of this 
applisation, But there is по  suffieient 
reason for departing from the ordimary rule 
that the auwsessful party must get the: 
sostis whieh he had nesessarily to inour in 
‘order to get the order set aside. I donot 
‘sea how sueh an order as to, costs sould ba 
‘interpreted as involving any refestion on the 
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opponent, who appears to me te heve acted 
with propriety and in good feith in these ` 
proseedings. 

Rule made absolute. 


OUDH JUDIOIAL COMMISSIONER'S 
OURT. 
Figsr Oivin АрркА, No. 64 or 1920. 
May 17, 1921, . " 
Present : —Mr. "Daniels, 1.0, 
and Mr, Dalal, A. J. О. А 
DRIGPAL SIN GH—Dzvexpanr 
— APPELLANT 
versus 
HARHAR BAKHSH. SINGH AND, OTA4ER3— 
PraINTIFFS— ResPONDENTS. ; 


Hindu’ Law—Widow—Gift—Consent of reversioner 
—Necessity—Presumption— Wish of husband. 


The doctrine of Hindu Law that the consent of а, 
reversioner to an alienation made 'by a. widow 
raises the ' presumption thet the transaction -is а 
proper one and for valid necessity, has no. appli- 
cation to the case of a gift made by the-widow. [p. 
81, col. 1 

Hindu "Lew recognises the right of a Hindu to 
give authority to his widow to adopt a воп, but it 
does not recognise: any expression of "his wish 
during life as validating an alienation made by 
her after his death, үр. 81, col, 2.] 


Appeal against a decree 
Subordinate Judge, Sitapur, 
August 1920. : 

Mr. Ali Mohammad holding: brief of Mr, 
Wasi Hasan, for the Appellant, 

Mesara. Basudeo Lal and M. A, Khan, for tho, 
Respondents. ' 

JUDGMENT. — This is an: appeal in a 
suit for*'poaseSsion. The. property in ques. 
tion belonged to ‘Madho Singh deaeased. The 
first plaintiff, Harhar Bakhsh Singh, is ad- 
'mittedly the nearest reversioner of Madho 
Singh. The other two. plaintiffs ara persons 
to whom he has transferred a portion of 
the subjest-mafter for the purpose of ob. 
. taining funds to васгу on the litigation. 
Madho Singh lefs а widow Musammat 
Kanehan Kuar, and the defendant Drigpal 
Singh is the son of Musammat Kanshan 
Kuar's brother, Mitan Singh. Musamma 
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.Kanehan Kusr had admittelg only a Hinda 
widow's estate in the property left by her 
husband, “She had, therefore, no power to 
-dispose of the property by Will or gift, Tho 
defendant slaims under a deed of gift exesut 
ed on ilth August 1914 by Musammai 
Kanehan Kuar and he seeks to validate this 
gh on two grounds: 
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(1). that it was exesuted with the pAr- e 


tieipation of Loshan Singh, who was at 
ши -time the nearest presumptive ниве 
an 

(2) that i& was exeouted in pursuance 
_of instructions given to Musammat Kanehan 
Kuar and Losban Singh by Madho Singh in 
. his. lifetime. 

The prinoiples on which the eonsent of the 
nearest reversioners вап operate to validate 
fransastion entered into by a Hindu widow 
hàve been fivally settled by the Privy Onun- 
„eil in the case of Rangasamt Gounden v. 
Nachiappa Gounden (1). It was finally settled 
by that ease that eonsent operates to raise 
&'presumption that the transaction was a 
proper one and for valid nesessity. This 
.presumpfion has no applisation to the ense 
„of agift, In the ease before their Lordships, 
„asin tha present sase, the deed in question 
was a deed of gift and their Lordships say 
with regard fo it: 

“Boeinga deed of gift, it (the sonsent) опат 
possibly be held to bs evidence af alienation 
for value for purposes of necessity.” 

There is no question i in this ease of surrender 
by the widow in favour of the nearest re- 
versioners as the donees were not reversioners 
at al. In view of the Privy Council desision 
just referred to, the learned Pleader for tha 
appellant | has admitted that he is not 
in a position to press this part of his oase 
strongly, : 

On the seaond issue the learned Subordinate 
Judge has held that the ‘evidence addusad, 
to prove that . Madho Singh gave instruations 
' for the gift in question, is abso ately false 
;evidenee, Не further holds that, even if 
:sueh instruetiong were given, they eould not 
in law give validity to the gift. With regard 
to -valne of the evidence we have 
‘been taken through it, and we find no 


reason to differ from the view taken 

` (1) 60 Ind, Cas. 498; 461. A. 72; 86 M. L. J. 498; 
17 A.L.J. 536; 29 C, L: J, 589; 2] Bom: 1. Б. 
640; 23:0.-W. N, ТТ 41919) M. W. М. 252; 42. M. 
528; 26 М, L. T. 5; io 1, W. 105; 1 о. Be Р. Ы 
“66 Р. 0.) > 
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of it by the learned Subordinate Judge 
before whom several, though not all of, the 
witnesses were ахашїпвй; Tha first witness 
apart from the defendant's father ealled to 
the instruations, after stating in 
examination-in-ehief that the instruetions 
were given fifteen or twenty days before 
MadhoSingh’s death, forgot in aross-examina- 


.tion the story he had previously told and said 


that the instruetions were given two years 
before Madho Singh died. On this diserepaney 
being put to him by the Oourt,he went 
back to his first statement. As the learned 
Sabordinate Judge notes, there isa mention 
in the deed of gift that it was exesuted under 
instrustions left by Madho ‘Singh, but 
euriously enough Mitan Singh, whenquestioned 
on this point in eross-examination, states that 
neither Musammat  Kaushan  Kuar пог 
Loshan Singh nor the witness himself gave 
aay direstions to the seribs as regards the 
insertion of this resital In fast assording 
to him Musammat Kanohan Kuar merely 
told the seriba to prepare a deed of gift as 
he thought proper. It is further very 
observed · by - the learned 
Subordinate Judge that if Madho Singh 


, wished to. leave the property to the defendant, 
‘there was nothing to prevent his ,exeeuting 
‘a. Will himself. 
Зпоарівібоќеа as to -ba 


Though ill, he was not 80 
unable to do . “BO. 


US 


{ndeed the only 


ва is that, the deed was to” be’ éxondfód 


when the defendant sane of age aud. 
asle to manags -his affairs: 


was 
Aseording to 


‘the evidence of the defendant’s owa- father, 


however, the defendant ia now 35 or 37 


‘years old, so that when the deed of gift was 
'exesuted in 19:4, he had already bean of age 
„ог at least nine or ten years or, if no guardian 


was appointed for him during his minority, 
for twelve or thirteen years. We also agree 
‘with the learned Subordinate Judge that 
even if the instructions in question had ' been 
given, they would not validate the gift. 
Hindu Law resognises the right of a Hindu 
to giva authority to his widow ‘to adopt 
& son, but is does not reeognise any ex- 
pression of his wish during lifé as validat» 
ing an alienation made by her after his 


death. The learned Pleaden for the ар. 


pellant ‘has sitet eertain rulinga  whieh 
exiaolish the right of a Hindu to sonfer 
& power of appointment by Will. These 


rulings have no applisation and there wag 
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“in this ease no, Will, oral or written. 
‘Musammat Kanehan Kuar took the property 
as a Hindu widow on an intestaey. 

The result is that the appeal fails on 
all the grounds put forward and it is 
assordingly dismissed with sosts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Rote No. 892 or 1920. 
April 11, 1921. 
; Pianis :—Jnustiee Sir N. R. Ohatterjea, KT., 
and Mr. Justiee Panton, 
GOPAL CHANDRA BANDYOPADHYA 
торын! No. 2—PzrTIT.ONER ` 
versus 
BENODE BEHARY ROY MANDAL 
AND ANOTHER-—OP»OsiTR Party. 
Civil Procedure Qode (Act V of 1908), О, XXIII, 
т, 1—Leove to withdraw part of claim, . 


r 


The plaintif applied for leave. to withdraw from 
a part of his claim with liberty to bring a fresh 
suit on the ground of misjoinder of causes of action 
and parties. The Court, though it found that there 
was no misjoinder of causes of aotion and parties 
as alleged in the petition, granted the leave prayed 
for т stating any ground for allowing the 

"gam. 

Held, that under the ciroumstances the Court 
ought, ‘hot to? have allowed leave to the plaintiff to 
withdraw from part of the claim. 

Rule against an order of the Sub.Judge, 
Third Court, 24-Parganas, in Title Suit No. 98 
of 1920/205 of 1907, 

Babu Harendra Kumar Sarbadhtkeri, for 
the Petitioner.—Defendant. No. 2 ів the 
petitioner. This Rule was issued against 


an order permitting plaintiff to withdraw ° 


a portion of his alaim with liberty to 
bring а fresh suit. The suit was for 
partition, 


was that the- property in his name was in 
plaintiff'a benami. My ground is that it 
is a material irregularity whish ought to 
be set aside, The Judge has found that 
there would hhvs been no misjoinder of 
parties. and of sausés of aetion if the, 
slaim was-proseented, I submit that find- 
ing does not justify leave to withdraw. 
The applisation was made when the sase 


` 
. 


was elosed. My case was that he property 
was mine exelusively. When the plaintiff 
found his case untenable. against me on 
evidenee һе turned round and asked for 
withdrawal. I submit the Judge was wrong 
in not assigning reasons for his permission, 
Leave to withdraw ean be granted on the 
ground of formal defest in the plaint, 
Refers to Hridyanath Roy v. Ram Ohandra 
Barua Sarma (1). 

JUDGMENT.—No one appears ‘to show 
eausa in this Rule, 

It appears that the plaintif ap- 
plied for leave to withdraw from a 
part of his slaim, namely, with respest 
to plot No. 19 of Schedule “Kha” with 
liberty to bring a fresh suit. This was 
on the 28rd July and the Oourt ordered 
that the petition be  sonsidered in the 
judgment. In the judgment the learned 
Subordinate Judge considered this question 
in eonneetion with Issue No. 5 and he same 
to the eonelusion that there would have 
been no misjoinder of sauses of astion and 
parties if the elaim with regard to plot 
No. 19 in Sehedole “Kha” had been pro- 
seauted, We understand that that was the 
main ground upon whioh the application 
for leave to withdraw with liberty to bring 
& fresh suit was made on behalf of the 
plaintiff, If, however, the'slaim would not 
have been bad for misjoinder of áauses of aetion 
and partier, as the learned Subordinate Judge 
says, we' do not see why the plaintiff- was 
allowed leave to withdraw. No ground 
appears to have been stated by the Judge 
for allowing the plaintiff the leave. : 

It is stated before us on behalf: of the 
petitioner that it was after the whole 
evidense had been gone into, that the 
plaintiff applied for leave to withdraw with 
regard to plot No, 19. 

So far ав we aan see, no ground has been 
assigned for allowing the plaintiff to with. 
draw from that portion of the  elaim. 


His case against defendant No, 2 Under the  eiroumstanees, we think that 


the order allowing ]leavé, to the plaintiff 
to withdraw from the claim with’ respeot 
‘to plot-.No,19 of-Sehedule “Kha” "should 
‘be set aside, and we direat the Court below 
‘to deside the elaim. with respeet to that 
‘plot ‘in паша n Jaw. ў : 

z : Rule made- absolute, 


* (1) 58 Ind. Cas, 806; 240. W.N. 723; 810. Li. Je 
482; 48 O, 188, 
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`` QUDH JUDIOIAL COMMISSIONER’S 
E COURT. 
Freer Оту, Apewat No, 56 or 1920, 
` ` May 16, 1921. 
Present:—Mr. Daniels, J. О. 
ABHAt NARAIN TIWARI—Dasrenpant 
— APPELLANT 
versus 
Babu MATA PRASAD SINGH— 
PLAINTIFF— RESPONDENT. 


Movtgage—Subsequent advance charged on property 
— Consolidation. 


Where subsequent advances are charged on the 
Property covered by a previous mortgage, a cove- 
nant that the mortgagor shall not be permitted to 
redeem the later deed without redeeming the earlier 
one is valid and enforceable even against a sub- 
sequent mortgagee ora transferee of the equity of 
redemption. [р, 84, col. 9,7 


Appeal against a decree of the Sub. 
ordinate Judge, Sultanpur, dated the 13th 
September 1920, : 


Mr. Bisheshwar Nath Srivastava, for the 
Appellant, 

Mesera. A. S, Sen, Haider Husain and 8, M. 
Ahmad, for the Respondent. 


JUDGMENT,.— This isa firat appeal ina 
redemption snit, The mortgage was made on 
19th July 1879 by Ratan Sen Singh, to whose 
interest the plaintiff Babu Mata Prasad Singh 
has suesseded, and four other persons 
represented by defendants Nos. 14to 19. The 
mortgagee was Jokhu Tiwari, the father and 
predesessor-in-interest of the  defendant- 
appellant Abhai Narain Tiwari. The remain- 
‚ ing defendanta were impleaded as sub-mort- 
gagees. The plaintiff's right of redemption 
ig not now in dispute, as though paragraph? of 
the grounds of appeal questions the right of the 
plaintiff to sue on the ground that no previous 
tender of the mortgage money had been made, 
‘the appellant’s learned Advoeate intimated at 
the hearing that he was tot prepared to 
support this pleas.: Two pleas have been 
'promsed. The first relates to a sum of 
‚Вв, 8,195.12.9, whish the plaintiff asserts that 
he has paid on wesduntof land revenue and 
sesses, whieh under the terms of the mort- 
gage deed were payable hy the mortgagee 
and whish the latter failed to pay. The 
sesond plea isto the effest that the plaint- 
iff sannot redeem without paying at the 
same time the’ amount due under a deed 
of further sharge exesuted by the mortgagors 
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in favour of an elder воп of the mortgagee 
(now represented by the appellant) on 17th 
January 1888, . ; 
On the first issne the learned Subordinate 
Judge merely says that the revenue khata. 
unis for 1811 to 1315 and 1817 to 1320 prove 
that the plaintiff had to pay the sum elaim- 
ed. I do not think that the learned Sub- 
erdinate Judge вап have examined ` these 
khataunts for himself. They eertainly do 
not prove what he says they do. The 
learned Subordinate Judge gives no details 
to show how the sum in*question is arrived _ 
at. Theappellant has prepared figures from 
the khataunts, showing that he has paid not 
less but more than his share, The plaintiff 
does not assept these figures and has put ina 
statement showing a large deficit on the 
part of the defendant. The parties agreed 
at the time of hearing that, if nesessary, 
they would eompare their respective ealeula- 
tions and see how far the. differense was 
due to errors in arithmetis and how far to 
matters requiring determination by ` the 
Court, The share in: dispute remained 
under direst management, kura: tahsil, 
for sonsiderable period during the years 
in suit. In making up his elaim the.plaint- 
iff appears to have ignored altogether the 
amounts realized by the Oollestor. from the 
ineome of the mortgaged share; Тыа 
should, of sourse, have been given sredit for 
as realized from the mortgagee by means. 
of kurak taksil. It will, however, not be 
necessary to gointo this «aloulatjon. As 
it has been eoneeded that even if the mort. 
gagee paidless than he should have paid, 
there is no evidenee that the plaintiff paid 
any of it on bis behalf, His learned 
Counsel asks me to infer that he did so from 
the fast that Government sannot have allow. 
ed. the revenue to go unpaid and, therefore, 
Snust be presumed to have realized it from 
the plaintiff. No sash presumption san 
possibly be drawn. All. the «o-sharera in 
the mahal are equally responsible for the 
revenue assessed upon: it and if there was 
a defiáit, the Government may equally well 
have sollested · 16: from other: so-sharers, 
Before the plaintiff ean, elaim а deduetion 
it slearly lay on him to show that he has 
pgid the amount on behalf of the morigagees, 
This he has failed to do. a 
` The mortgage in suit was а mortgage by 
sonditional sale under whieh the mortgageg 
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was ‘given 'póssession of the mortgaged 
property and was entitled to retain the 
profits in lieu of interest, If the mori- 
gage was not redeemed at the end of fifteen 
years, if was to become а sale.deed. The 
term of fifteen years has long ago expired, 
-but ho foreslosure proseedings have ever been 
-taken by the mortgages. The deed of fur. 
ther charge (Exhibit A23) was exesuted-on 
17th January 1853 for а aum of Rs. 2,000. 
It sets out that the executants have bor- 
vowed this sum from Jagat Narain, the 
воп of Jokhu, andehave exeanted thia bond 
(tamassuk), They eovenant that when they 
wish to redeem the mortgage of 19th July 
1879 under whish the properties spesified at 
the foot of the deed were mortgaged to Jokhu, 
the father of Jagat Narain, they will first 
re-pay the prineipaland interest due under 
..the present deed, If they or their heirs 
bring s claim for redemption of that | mortgage 
without paying the money borrowed ander 
the present deed, they shall in no ease be 
entitled to redeem, To this end they have 
.exesuted the present writing by way of a 
tnortgage-deed of further shargé (rahn nama 
ват marid). Full detail of the properties 
Anórtgaged is given at the foot of the deed of 
‘farther charge.  . 
On this the learned Subordinate Judge 
ЁбїйагЕв: "the language does not seem to me 
1o indieate that there has been an intention 
-ta sonsolidate the two debts.” This view is 
untenable, The intention to sdnsolidate 
slearly. appears on the face of the deed and 
the use "of. the word "rahn-nama," whioh is 
tlie ordinary term in use to express a mort- 
gage, and the fast that the mortgaged pro- 
perties are specified at the foot of the deed, 
elearly indieate that the money borrowed 
under the deed of further eharge was intend- 
ed to be eharged on those properties. The 
word "iamaesuk? used in the earlier part of 
the deed is equivoesl and may refer either 
to & simple money bond or to a deed of 
hypotheeation, but there is no ambiguity 
about the word rahn-nama." The respondent 
raises the larger question whether even if 
there was an intention to sonsolidate, the 
eoyenant isenforegable, There have been a 
number of. rulings of this Court on this 
question. These rulings establish two pro- 
positions, The first is that laid down in 
Ram-Adhin Misra v. Sitla Bakhsh Singh (1), 
. (1) 25 Ind, Cas, 005; 17 О. О, 808. 


^ . 


thé саве on whiah appellant ehiefly relies 

There it was held that where'*he* exeentant 

of a mortgage-deed exesutes a subsequent 

simple money.bond sontaining a sovenant 

not to zedeem the prior mortgage without at 

the same time paying the amount due on 

the later bond, the eovenant oan be enforsed 

against him personally but not against a 

subsequent~ transferee of the mortgaged 

property, Anotherease in whioh it was held 

that there was no aonsolidation is that of 

Gaya Din Singh v. Har Karan Singh (2). 

There it was held that where the deed of 

further eharge provided. only that.the money ' 
due under it should bà paid ‘along with the 

mortígage.money secured by an earlier 

üsufrustüsry mortgage, this was merely an 

indieation of the time fixed for payment 

under the later deed and did not amoutt to 

eonsolidation во as to preolude the redemp- 

tion of the earlier deed without redeeming 

the later. The ease was desided on the 

express ground. that there was no sovenant ` 
postponing the redemption of the usufruo- 

tuary mortgage-deeds till the amount due 
on the later deed was paid. 

On the otber hand, there are a number of: 
oases whieh lay down that where subsequent 
&dvanoes are charged оп the property covered ' 
by a. previous mortgage, а eovenant that the 
mortgágor shall not be permitted to redeem : 
the later deed without redeeming the earlier 
one is valid and enforeeable even against a: 
subsequent mortgagee or a transferee of the 
equity of redemption. This was established 
by two Bench oases of the year 1904, Radha 
Krishna v. Sheo Dial (8) and Ohandrtka 
Pershad ‘vy. Jagannath (4), and was affirmed - 
on the authority of these two oases in ОЛач- 
harja Bakheh v. Ram Harakh (5). To the 
same effect was the deeision in Jang Bahadur 
v. Maiadin (6), This was a desision of the 
ваше Judge who deeided Eum. Adhin. Misra 
v. 5а Bakhsh singh (1) and in this he 
explains and disiingaishes his own previous 
desisionin Ram Adhin Misra v. Sitla Bakhsh 
Singh (1). The same prinsiple has been 
laid down in Sura) Balt Laly. Ram 'Dular 


(2) 22 Ind. Cas 182; 16 О. O. 267. 
(8) 8 О. 0. 184. 
.(4) 8 О.С. 227. 
(5) 82 Ind. Cas. 740; 2 ©. L, J. 601. 
(6) 46 Ind. Cas, 80; 5 О. L. J. 159, 
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‘Singh (7). Æ different rule has resently 
‘been laid down by a Banch of the Madras 
High Oourt in -Panaganti Rumarayanimgar 
‘vy. Haharmah of Venkatagiri. (8), where 
the learned Judges held that a mortgagor 
has' a statutory right under | sestion 
62 (5) of the Transfer of Pro- 
perty Ast to redeem а prior usufruetuary 
mortgage without redeeming a subsequent 
‘deed of further eharge. In that ease the 
‘later doeument in dispute was a lease whieh 
ereated a sharge on the mortgaged proper- 
ties in respect of arrears of rent. It is not 
altogether elear from the report that there 
was апу sonvenant postponing redemption of 
the mortgaged property till the arrears of 
rent were paid, though it was stated in the 
argufnent of the appellant that there was 
anoh a sovenant. If the ruling is intended 
to apply to the ease of a deed of further 
eharge eontaining an express sovenant for 
the eonsolidation of the two mortgages, the 
sorreetness ‘of the ruling appears open to 
question. Seation 62 is dealing with the 
ease of a usufrostuary mortgage standing 
alone, and there appears to be nothing either 
in that sestion or in seotion 61 whieh 
wae also referred to by the Coart, to 
render illegal sueh а sovanant whioh we 
dre now aeonsidering. Sestion 61 prohibita, 
in the absenes of a sontrast to the sontrary, 
eonsolidation of mortgages on different pro- 
perties, and has nothing to say to the 
sase of a mortgaga followed by a deed of 
farther sharge on the same property. In 
several of the eases desided by thia Ooart, 
eg.,Jang Bahadur y. Mata Din (6), the earlier 
mortgage was a  usufruotuary mortgage. 
The prinsiple laid down in the Madras oase 
is sontrary to а long series of rulings of this 
Court and I am unable to follow it. 

The result is that I allow the appeal and 
modify the desree of the Court below 

(a) by adding the sum of Rs, 4,362-10 0 
(made up of RBs, 3,195.12.9 together with’ 
interest) to the amount payable by the 
plaintif in order to redeem the mortgage, 
and 

(b) by diresting that the plaintiff shall 
not be entitled to redeem the mortgage with- 
out: at the same time paying the amount 


wm. А › 


(7) 50 Ind. Cas, 897; 6 Ó, L, J. 147: ^ 
(8) 61 Ind, Qas, 612; 44 M. 80}; 13 L. B 685; 
28 M. L. 1.284; 40 M. L. J, 286, 
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due under the deed of further eharge (Ех, 
bibit A23). Tho time for payment will ba 
extended to 3ist August 1921. Tha appel. 
lant will get. his sosts of this appeal from, the 
respondent, 

. Appeal allowed. 


OALOUTTA HIGH COURT. 
От, Ruts No. 747 оғ 1920. 
May 12, 1921. 

Present :—Mr Justise Panton. 
ЈАВАМ SAHA, DEOFASED, REPRESENTED ! 
BY Davauter PAMLRANNESSA, AND OTHERS 

—Daecann- Honprgs — PETITIONERS 
versus 

SEBAK MONDAL AND ANOTHER—dUDGMENT: 

Daesrogs—Opposita PARTIES. 


Oivil Procedure Code (Act V of 1908), s. 116 
Finding of fact without taking evidence, 3 


A Court cannot come toa finding on a question 
of fact without taking any evidence, ' especially 
where there is no affidavit on the record and the 
parties are not agreed. 


Rule against an order of the Sadar 
Munsif, Firat Court, Dinaipore. 

Baba Atul Ohandra Gupta (with him Babu 
Raihica Banian Guha), for the Potitioner.— 
The mortgagee desree-holder is the peti. 
tioner. The mortgage was by way of 
sonditional sale. After the mortgagee took 
possession of the property after the passing 
of the final desree, the mortgagor applied 
to deposit the money. The Mansif has 
allowed that appliestion and 46 is against 
that order that the present Rule is direeted. 
І submit the Oourt ought not to have 
allowed the application withont going into 
evidenea as to "whether the mortgagee Was 
prevented by any sufficient cause from 
making the déposit within the time allowed, 
The Muneif holds that no ‘sevidenea“is 
nesessary, I aubmit that is wrong. Refers 
to Bibi Tasliman v. Harihar Mahto (1), ^ ~ ' 

Babu Girija Prasanna Sanyal, for the 
Opposite Party.—The desree wan far Rs. 300 

(1) 320. 233; 9 О, ч, К, 81 (Е. Bj, 


w 
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out: of. whish "Rs, 145 had | already been 
paid.” The. balanee is lying in Court. There 
ds;therefore, по grievanee. The саве of Bibi 
Mfasliman'y: Натат Mahto (1) is in my 
favour. That ease should be read in the 
light. of: fhe elianges under the new Code, 
Babu Atul Ohandra Gupta briefly replied. 
JUDGMENT,—It is impossible to support 
the order of the learned Munsif in this 
ease, He had а  qnestion of faet to 
deside, namely, whether the petitioner in 
the ease was prevented by any suffisient 


eause from making the deposit ordered by : 


a eertain date. But the learned Munsif 
has some to a finding on that question 
after an observation that no evidence was 
nesessary. It is not suggested that there 
was any affidavit on the record or that 
the parties had some to any agreement on 
the subject, 

“The ‘orders must, therefore, be set aside 
and the’ ease remitted to the Oourt of the 
Munsif in order that it may be deoided 
mesording to law. 

Costs, one gold mohur, to abide the 


result. us 
Order зві aside, ~ 


ATE 
EE. ы ` 


OUDH JUDIOIAL COMMISSIONER S 
mer ‘COURT. 
. Beconp Озуп, АрРЕА No, 57 or 1921. 
; May 2,:921. 
: Present :— Mr. Daniels, J. 0. 
SWAMI DAYAL—DEFENDANT— APPELLANT 
. versus 
BAM DAS—PuüAINTIFF— RESPONDENT. e 
‘Appeal, . second—Qustom—Wajib-ul-arz rejected 
under erroneous view law—Finding of fact. 


* Тїз open to a Court of second appeal to inter. 
fere with the finding of the Court of first appeal 
on & point of custom, where the latter Court has 
rejected the ng perdi under an erroneous view 
of the law. [p. 87, col. 1.] 

2 Appeal, against a deeree of fhe District 
Jüdge, Gonda, dated the 20th January 1921, 
sonfirming that of the Munsif, Gonda, dated 


the 28th August 1920. 
^ Mr. А Mohammad, for the Appellant.. 


Mr, д, К, Banerji, for the Respondent, 
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JUDGMENT.— This is ae seeond appeal 
by the mortgagee. in: а redemption suit. The 
suit was originally dismissed as being prema» 
ture, the term ofthe mortgage being: seventy 
years., The ease same before this Court in 
Besond appeal [Second Civil Appeal No. 225 
of 1919, Ram Das v. Swami Dayal (1)] on 
this point- and -was remanded for decision on 
the merits, this Court holding that the term 
of seventy years combined with the other 
condition of the mortgage amounted to a olog 
on the equity of redemption. 

The suit has now been desreed by both the 
Courts below and the mortagagee appeals on 
one issue, whieh was the main issue desided: 
against him. The plaintiff has purobased 
the property from the daughter's sons of the 
original mortgagor Mahabali. The issue is 
whether daughter's sons are by austom ex- 
eluded from inheritanee inthe family to whieh 
the parties belong (the defendant himself be- 
longs to a «collateral braneh of the same 
family). The defendant relied on the wajibe 
ul-arz and eertain instanses in whieh the 
sustom was observed. The wajtbeul-arz ade 
mittedly supports his ease andstates a enstom 
of exalusion of daughters’ sons in slear terms. 
The learned Distriet Judge has treated this 
waitb-ul-ars as irrelevant to the issue, on the 
ground that it sould only establish a village 
custom and поё a family sustom. In eoming to 
this eonelusion it appears to me that the learned 
Distriet Judge has not given suffieient weight 
to the faot that the waojtb.ul-arz was verified 
by the very person through whom the plaint- 
iff elaimed title, namely, his vendor’s grand- 
father Mahabali, the original mortgagor. I 
eannot agree with the statement of-the learn- 
ed Judge that even though there was no 
other family of proprietors in the village 
when the wajtb-ul-are was prepared, it san- 
not be presumed that the wajib.ul.ars appli- 
ed ёо them, Тһе fast that it was verified by 
the plaintiff's aneestor does raise a very 
atrong presumption that the family was 
governed by the custom whieh was 
recorded there and whieh he attested. 
The desision in Bandi Bibi v. Musharraf 
(2) has no application to. sush а oase 
as this My attention.has been ealled 
by the respondent to a desision of my 
own in the osse of Bodht Ram v. Menda (3), in. 

(1) 57 Ind Cas. 553; 28 О. O. 108. 

(2) 42 Ind. Oas. 198; 40. L. J. £09. 

(3) 4 49 Ind. Cas, 514; 21 Q. 0, 884; 6 0.1. J, 164, 
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whieh F sañ that this Court would not ordi. 
narily interfere in &esond appeal on a question 
of the weight to be attashed toa wajib-ul are, 
In the same judgment, however, thereis а 
passage whieh says that where the Court be- 
low has rejested a waidb-ul-are under an 
erroneous view of the law, itis no doubt 
‘open to this Court to interfere in sesond 
appeal Thisis the sase here. The lower 
Appellate Court under an erroneous view of 
the law has treated the wajib.ul.are as 
irrelevant to the issue whieh it had to deside. 
It is, therefore, open to me to interfere in 
sesond appeal. The wajib-ul-ars was 
&upported by some instanees of the oustom 
whieh are found to have been provad, 
and there was no evidense to the contrary... In 
ny opinion this evidenee was suffisient for 
the lower Court to have held, and it shopld 
have held, that the sustom was proved, and 
I deside aceordingly. f 


‘This finding is, however, notsuffisient to 
dispose of the ease, The plaintiff also olaims 
title under a gift of a two-annas share 
exesuted by Mahabali in favour of Sheobodh. 
It is alleged by the respondent that this gift 
ineludes the plots now in suit, Aa there has 
been no finding on this point by thelower 

Appellate Court, I remit an issue to that Court 
under Order XLI, rule 25, Civil Prosedure 
Code, to determine whether the plots in suit 
have fallen to the respondent's vendor under 
the deed of gift exeeuted by his grandfather 
and whether he is entitled to redeem on the 
basis of this title, The finding should be 
submitted to this Court within two months. 
Ten days from the date of the finding will be 
allowed for objestions. 

Tesue remitied. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Frest Озу, Arrear No. 43 or 1919, 
April 22, 1920. А 
Present :— Mr. Hallifax, A J. O., and 
Mr. Maenair, A. J. C. 
D. В. BALLABHDAS AND ANOTHER 
—PLAINTIFFS— Â PPELLARTS 
versus : 
KANHAIYALAL AND OTHERS— 
DEFENDANTS- RESPONDENTS. 


Specific performance—Oontract оў sale—Title doubt. 
ful. 


In a suit fer the specific performanee of a contrac 
of sale the defendant is entitled to resist tho claim 
successfully if the Court considers the title of the 
plaintiff, thongh not bad, yet so doubtful as to 
mako considerable the probability of litigation ensu- 
ing against him, especially when the title appears 
to have been conveyed on behalf of some minora 
who might possibly on attaining majority assert 
some claim against the property, The unwilling. 
ness of the Oonrt to allow such з claim of the 
plaintiff would be increased, whore the title depends 
on & question of fact to be proved by oral testimony 
of witnesses whom, at the time when the gon- 
troversy is raised, it may be difficult to find or who 
may be dead or out of the jurisidiotion. [p. 88, col, 
2; p. 89, col. 1.] 


Appeal against a deeree of the Additional 
Distriet Judge, Jubbulpore, dated the 13th 
May 1919, in Civil Suit No. 29 of 1918. 

Sir B. К. Bose and Mr. V, Bose, for the 
Appellants. ; 

Dr. H. S. Gour, for the Respondents, 

JUDGMENT.—The defendanta'are mem. 
bers of a joint Hindu family trading in the 
name of Bhuramal Hamdiyal On 18th 
April 1918 at Jubbulpore the defendants 
verbally agreed to buy a house belonging to 
the plaintiffs for Rs. 11,060 and paid Ев. 501 
earnest money. Subsequently the plaintiffs 


. sent to the defendants spríain dosuments 


of title The defendants then sent the 
plaintiffs a draft deed of sale (Exhibit P.5), 
This draft deed eontains a statement of the 
manner in'whish the vendors obtained title 
to the house, mentioning that eertain shares 
were purehased from minors, 16 pro- 
евейв :— 

“after purebase if you re-sonstruet the 
aforesaid house or ineur expenses or if the 
aforesaid sellers mentioned in paragraph 1 
bring any suit for establishing their rights 
after attaining-majority or some other elaim. 
ants appear andif the aforesaid sale-deeda arg 


88 : 

BALLABHDAB t, KANHAIYALAL, 
(mutilated) invalid,*or in aonaeduense thereof 
the present sale-déed is (mutilated) illegal 
or if you are required to inour expenses 
regarding defense or you suffered (mutilated) 
damages.or the entire house or a portion 
thereof passed out of your possession, we 
shall, under no sireumstariess, be liable to pay 
the prise or damages that may be saused to 
you when raising objestion.” 

The plaintiffs considered that the defend. 


ants had no right to demend such а eovenant 


and‘on 28th- Мау. 1918 .sent the defendants 
a draft deed whieh sontained no ‘spesial 
aovenant. The defendants in reply sent a 
letter (Exhibit Р.9). "The substense of this 
letter 16 thatthe sale-deeds did not diselose 
в: good: and unimpeashable title: that the galo- 
deeds зень by-the plaintiffs were executed by 
minore, ‘and there was reason to fear that the 
minors might repudiate ‘these deads when 
they attained majority; that the plaintiffs 
knew that the defendants wanted to purchase 
the plot for building in part a Mandir and’ in 
part an.exténsion to the defendants’ house: 
that.the sayenant in the draft deed sent by 
the defendants was, therefore, negessary to 
ensure the defendants against, loss. The 
last sentenee runs :— 

“Moreover, as you oannot give a title free 

fram reasonable doubt and defest, my said 
elients ara not bound fo aosspt the draft sent 
and complete the sale and they hope that you 
will be pleased to return them the earnest 
money without delay.” : 
- ihe ` plaintiffs sued for spesifio per. 
formanep of the contrast. The defendants 
raised séme pleas whish need not now be 
вопвідегей, but their main ground of defense 
was:that the plaintiffs’ title was not free from 
redsonable doubt. ` T 

The - learóed Additional District Judge 
found that the, plaintiffs’ title to 
house in suit was good and free from reason- 
able doubt. But he found, after the ease 
was eloaed, that the defendanta had diasovered 
that the site contained a Muhammadan tomb; 
the site then was unsuitable for building 4 
temple: the defendants wanted.the site for 
this purpose, He, therefore, held that the 
eontrast shoü]d not be spesifieally énforeed. 
He dicmissed the suit, but ordersd that the 
defendants should bear' all costs and for. 
feit the earnest mony. | x 

The plaintifs appeal. It is urged 
that the defendants. must have known of 
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the existenss of the tomb,: and that.it was 
поё shown. that the tomb was an obstacle 
to the building. of a Hindu temple on tha 
site, The defendants filed а «ross objeetion 
urging that the plaintiffs’ title waa not free 
from reasonable doubt, and that, therefore, 
the claim should have been dismissed with all 


, costa. à m 
. We propose to sonsider first the point raised 


in the oross-objestion, 

The - defendants -state that at the 
time the earnest money was paid the 
plaintiffs deolared that a good and unim- 
peashable title free from any doubt and 
diffoulty would be given. The plaintiffs 
in their rejoinder stated “there was no 
talk about any covenant of title or indemni. 
ty.” Gauriehanker, P. W, No. 2, in eviden¢ge 
states that there was then no talk that the 
defendants should first satisfy themselves 
about the plaintiffs’ title and then exeeute 
the deed. Itis not material whieh version 
is sorrest It ів not disputed’ that the 
defendants were entitled to repudiate the 
sontrast, unless the plaintiffs furnished a 
title free from reasonable donbt, whether 


‘the plaintiffs had expressly’ said that they 


would furnish such a title or not, The faet 
that the title.deeds were: subsequently sent 
to the defendants for ixspestion, shows 
that this. was 
parties. Uo ` 

It is clear that the defendants after 
inspecting the. title-deeds 
the plaintiffs should furnish a eovenant for 
indemnity of a spesial. nature, We have, 
therefore, to eonsider whether the defendants 
were justified in doing so. ` 

The  prineiples 
tion: should be'deeided have been disoussed 


me 


in'Uhapter XVIII of Fry on Spesifie Perform. | 


anse, 5th Eaition. It is.remarked that there is 
an established prastiee of allowing a alass 
of titles whioh,’ without affirmiag them to 
bs bad, the vurt eonsidered во doubtful 
as that it would not eompel a purchaser to 
take them. It is remarked that this 
practice has been resognized by the Нопве 
of Lords aa one of the established rules of 
a Oourt of Equity (vide sestions 879 and 
880). In section 899 aa attempt is made to 
classify the doubts whieh would pcevail 
with the Onart. “fhe Oourt wonld, it is 
eonseived, consider the title dandtful 1a бав 
following sages ;—- T : 


demanded that 


on whieh -:this пев.’ 


the understanding‘ of the 


` 


. unele of the three minors, 


Vol: LXIV] 
BALLABHDAS 0, ‘KANHAJYALAL, 


' ($) Меге ее probability of litigation 
ensuing against the purshaser in. respeat 
of the matter in doabt is sonsiderable, or, 
88 ‘it. was put by Alderson, B., where thers- 
is ө reasooable desent probability of litiga- 
tion, F ? 

Asan example a sage is cited: ‘the Court 
declines ta forse the title upon the parehaxer 
where it appeared that some infants, who 
had by seustomary feoffmenta sonveyed their 
shares of gavel-kind lani tothe vanlor, 
might possibly, on attaining 21, assert some 
elaim against the land,’ ” 

It is Btated:— 

Тһе .unwillingness of the ' Court is 
increased where ‘the title depends опа 
question of faat to be proved by oral tes- 
timony of witnesses whom, at the time. when 
the eontroversy is raised, it may be difficult 
stofind, or who may be dead, or out of the 
‘jurisdietion.” 

In the present ease a one third share 
was purshaeed from the minor sons of 
Kashi  Pershad. The share originally 
belonged to one Bajrangilal and had been 
purchased by Kashi Pershad ip austion, The 
validity of Kashi Porshad’s title is not 
disputed, The sale-deed sonveying the title 
of Kashi Pershad’s minor sons to the plaint- 
iff was exeouted by Visheshwar Pershad, 
The plaintiffs’ 
ease is that Kashi Pershad owed Ra. 4,000 to 
the plaintiffs on sasountsa. The learned 
Additional District Judge sonsiders that as 
a matter of fast Kashi Persbad was the 
benamidar of the plaintiffs: If this ia the 
ease, if cannot be believed that the ostensi- 
ble sale by Visheshwar  Pershad to the 
plaintiffs was for  sonsideration. If the 
minors on attaining majority sue to set aside 
the sale, it will obviously be diffieult to 
establish (1) that eonsiderntion was in faot 
paid, and (2) that the sale was for the 
benefit of the minors. Even if we make the 
considerable assumption that the evidenee 
addueed inthe suit out-of whieh this appeal 
arises does establish these fasts, it does not 
follow that io а suit filed ten years later 
evidense of equal oogensy will be avail. 
able  . EPIS 
We consider that. the possibility of 
litigation on tha part of the sons of Kashi 
Fersbad -when they, attain, majority - fur- 
nishes ._ sufficient reason. for refusing to 
grant specifie performanse in-this ease... 16. 
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was understood between thg parties to the 
sontract that the defendants proposed to 
build on the site. There was a apesial need 
that they should obtain an indefeasible title 
to the land on whieh they proposed to crest 
extensive buildings. The covenant offered 
by the plaintiffs (vide paragraphs 4 and 
5) was merely that if the:purehasers were 
deprived of any portion of the property sold 
by reason of .defest in the plaintiffs’ title 
the plaintiffs would refund a portion of tho 
purshase money, This aovenant was olear- 
ly insuffüsient for the purposes of the 
defendants. They desire to ereot buildings 
on the land. If the title was good, this 
sovenant would be of no use to them:.if the 
title was bad, it would not reimburse them 
for more than a fraction of their expendi- 
ture. 

It is unnesessary to endeavour to 
estimata the prospects of snacess of в suit 
filed by the other set of minors from whom 
the plaintiffs purchased another. share Ап 
the property. It is ао ојепё: to say that 
the possibility of sueh a snit renders the 
title to be conveyed to thy deféndants by the 
proposed sale lesuüsesare, | 

Tbe plaintiff then was not entitled 
ta a desree for specifa performanee, besauee 
his title was not free from reasonable doubt 
It is uuneseseary to sonsider whether the 
reason for whieh the Judge of first inatanee 
refused вревібв performance is sound. We 
remark, however, that it waa apparently 
unsound. The defendante, who stated that 
they proposed to nse part of the site for 
the extersion of their Lopse, must surely have 
known of the existence of в Muhammadan 
tomb, whieh ocaupied a very small area ad. 
joining one boundary of the site; there ia 
nothing to prove thatthis rendered the site 
unsuitable for the purposes of the defend. 
eants: 16 ввопоё have done go, if the defend. 
ants with foll knowledge agreed to pur: 
obase the site. Tkeappeal fails and is dis- 
missed. ' 

Tbe вгозв objestion urged ` that the 
lower. Oourt should have dismissed the 
slaim ‘with alleosts. The direetion of the 
learned Additional Distriet Judge that the’ 
earnest money ` should be ‘forftited is set 
aside, We have sonsidered the faet that 
the defendants’ were  unsuecessfül with 
regard to several .pleas raised both in the 
first Oourt and iu this Oour(, but they. 
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SADHU OMARAN PAL t. INDRA MOHAN MISTARI, 
have suoseeded at the main plea advaneed 


by them, and we direst that .the plaintiffs 


bear all sosts in both Courts. 
Appeal dismissed, 


. 


` 


OALOUTTA HIGH OOURT. 
ÅPPEAL FROM APPELLATE DEOkEE No, 2727 
or 1919. 
April 12, 1921. 

Present :—Justise Sir №, R. Chatterjea, 
Кт., and Mr. Justies Panton. 
SADHU CHARAN PAL AND ANOTHER 
—PLAINTIFFS— APPELLANTS 

2 versus 

INDRA MOHAN MISTARI AND OTHERS 

— DsFenDANTS—RESPONDERTS, 

- Parties, joinder of —Minor defendants not represented 
— Suit, dismissal of. А 
` Where in а suit for a declaration of a right of 
way one of the defendants is a minor, and is not 
represented in the suit, the suit ought to be dis. 
missed, as no effective decree can be made in the 
absence of one of the persons jointly interested in 


the alleged servient tenement. ; 
Haran Sheikh v. Ramesh Chandra Bhattacharjee, 62 


Tnd, Cas. 425; 25 C. W. N. 249 at p. 262, followed. 
Appeal, against a deeree of the Dietrist 
Judge, Daeen, dated the 3lst of July 1919, 
affirming that of the Munsif, Seeond Court 
at Daesa, dated the 29th of July 1918. 
FAOTS appear from the judgment. 
` Babu Krishna Kishore Basak, for the -Re- 
spondents.—I beg to take a preliminary ob- 
jection to the hearing of the appeal on the 
following ground. The appeal arises out 
of a suit for deslaration of the plaintiff's right 


of way. The defendant No. 4, who is a minor,, 


has not been properly represented, On that 
ground the Oourt of first іпвіайве dismissed 
the suit, My point. is, therefore, that no 
desree sould be passed against the other 
defendants, as it would be'infruetuous. See 
Haran Sheikh v. Ramesh Ohandra Bhatta- 
charjee (1). 

Babu Khitish Ohandra Neogy, for the Ap- 
pellants.—I submit this is в new point. It 
was not pressed or taken in the Court of 


(1) 62 ‘Ind. Cas, 425; 250, W, N.- 249 at р.; 
208. э кы NECS V. $e oe ru 
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Appeal below, The Judge dismiesed my appeal 
on other grounds. I submit, therefore, this 
point eannot now be taken in sesond appeal, 

JUDGMENT.—This appeal arises out of 
a suit for deelaration of the plaintiffs’ right of 
way over the defendants’ land. QUEE 

' One of the defendants was a minor and he 
was not properly represented in the suit. 
The Court of first instanee held that a right 
of way воп not be dealared over the land 
of the defendants when one of them was not 
represented in the suit. That Oourt aseord. 
ingly held that the suit must fail on that 
ground apart from any other sonsideration, 
though the suit was dismissed on other 
grounds also. This question does not appear 
to have been diseussed in the Court of Appeal 
below. That Court eoneurred with the Ceurt 
of first instanee in dismissing the sait. _ 

The plaintiffs- have appealed to this 
Court. 

It is eontended on behalf of the respond- 
ents that the Court eannot make a deeree 
deelaring.& right of way in the absenes. of 
defendant No. 4 who was one of the owners 
of the servient tenement, as in the eireum. 
stances such в deeree would be infrustuous. 

We think that this eontention must pre- 
vail. No effeetive deeree ean be made in the 
absense of a minor who is jointly - interested 
in the alleged servient tenement (see ' Haran 
Sheikh у, Ramesh Ohandra Bhattacharjee (1).] 

Under the eireumstanees, it would be use- 
less to go into the merits of the appeal, The 
appeal is aseordingly dismissed with eosta. 


Appeal dismissed. І 


OUDH JUDICIAL COMMISSIONHR’S : 
f COURT. 
OirviL RevisroNs Nos. 7 awp 8 оғ 1921, 
Mareh 1,.1921. Е 
Present;—Pandit Kanhaiya Lal, J. О. 
MANI RAM—DzFENDANT-—AÀPPLICANT 


М ` versus 
RAM ASRAY—Ptaiwrrrr—Oprosirs Рант, 
Civil Procedure Code (Act Ӯ of 1908), Sch. IT, para. 
10—Limitation Act (IX of 1908), Sch. I, Art, 158-— 
Arbitration—Award—Notice fo defendant... :. ~. 2 


Nol. LXIY] 
GANDA БАМ 0, REHANA, 


A decreg passed interms of an award, without 
giving ‘notice to the opposite party and before the 
expiration of the time allowed by Article 168 of 
Schedule I to the Limitation Act for an applica- 
tion to set the award aside, is bad in law. 


‘Civil revisions against: a deeree of the 
Munsif, Fyzabad, sitting as: Small Cause 
Court Judge, dated the 18th February 1920, 

Mr. S. M, Ahmad, for the Applieant. , 

Mr. Hyder Husain, for the Opposite 
Party. | 


JUDGMENT.—In this sase the subjest- 
matter in dispute was referred to arbitration 
and an award was filed, of which no notise 
was given to the defendant and before the 
time allowed for filing  objestions . by 
Article 158 of the Indian Limitation Act ( IX 
of 1908) had expired, a deeree was passed 
in aaeordanse with the award, This prosedure 
is ‘absolutely illegal. Paragraph 10 of the 
Sesond Schedule of the Oode of Civil 
Prosedure requires that where an award in a 
suit has been made, the persons who made 
it shall sign it and eause it to be filed in 
Court together with the depositions and doou- 
ments, if апу, whieh have been taken and 
proved before them; and noties of the filing 
shall be given to the parties. Artiele 158 
allows ten days for filing objestions to the 
award from the, date when the award is 
submitted to the Üourt. Paragraph 16 of the 
Sesond Sshedule of the Code of Civil Рговв- 
dure lays down that where no applisation has 
been made to ‘set aside the award, or the 
Ocurt has refused sush applisation, the Court 
shall, after the time for making sueh appliea- 
tion has expired, proseed to pronounse 
judgment aseording to the award. The 
Court below had no power to passa desree in 
&ssordanee with the award before the 
period allowed for objections had expired. 
In Felu Pillay v. *Appasawmz Pandaram (19 
it has been held that „а deeree passed in 
terms of the award, before the expiration 
of -the time allowed by Artisle 158 of the 
Indian Limitation Ast (IX of 1908) for an 
application to set it aside, is bad in law. 

The applications are, therefore, allowed and 
the desres of the Court below set aside and 
ihe suits remanded to that Court, with a 
direstion that they should ba reinstated under 


their original numbers and disposed of after’ 


(1) 9 Ind, Ова, 197; 21 M. L. J. 444; (1911) 1M, 
W: N, 141; 9 M, L, T; 801, 


* 
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bearing suck objestions as may Бе filed to 
the award and giving notise of the filing 
thereof in aseordanss with law, The appli- 
sant should file his objeetions as soon as 
notice is given of the filing of the award 
to the defendant or his Counsel within the 
time allowed by law. 
x Applications allowed, 


LAHORE HIGH COURT. 
Ситі, Revision Patition No. 551 or 1920, 
June 30, 1991. 
Present :—Sir Shadi Lal, Kr., Ohief Justieo, 
© GANDA RAM —PruaiNTIEE—P ETITIONER 
versus 
‚ REHANA AND OTHERS—DEFRNDANTS— 
RasroxDENTS, 
Punjab Cowrts Act (IX of 1910), s, 44— Burden 
of proof—Erroneous — allocation —Irregularity —Revi« 
BON, ` 


A wrong allocation of the burden of proof 
constitutes а material irregularity and justifies 
interference in revision. 

Petition, under sestion 44 of Aet IX of 
1919, for revision of a decree of the Senior 
Subordinate Judge, Jhang, dated the 7th 
April 1920, reversing that of the Munsif, 
First Class, Jhang, dated the 10th January 
1920. 

Mr. Mukand Lol Puri, for the Petitioner. 

Maulvi Ghulam Mohayyuddin, for the He. 
spondents. ' 

JUDGMENT,—This was an aetion for the 
resovery of a sum of money on aesount of the 
priee of a samel alleged to have been sold 
by the plaintiff to the defendants. The 
defendants admit that they reeeived the 
camel, but seek to avoid their liability by 
alleging that they did not purehase the eamel 
but got the animal on hire. They, however, 
admit that they put their thumb marks below 
an entry in the plaintiff's book debiting 
Rs. 186-0-6 to the defendants on aesount of a 
samel given to them, It is perfeetly elear that 
the wording of the enfry lends no support 
whatsoever fo the plea that the defendants had 
reseived the samel on hire. If the eontrast 
was one of hire, it is impossible to under» 
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BHYAM SUNDAE t, SHEOAMBAR BAN. 


stand why а defnjte sum of money was 


. debited to the defendants, . 

In view of the wording of the entry, the 
богтевіпеяв. of whieh the defendants do not 
dispute, and having regard to. the fast. that 
they undoubtedly reaeived the camel, the onus 
was on them to prove that they were not the 
purshssers, abd were consequently not liable 
for the paymént of the money debited to 
them, The learned: Subordinate Judge was 
wholly wrong in plaeing the onus on the 
plaintiff, and this error in his prosedure 
eonstitutes a material irregalarity, as laid 
‘down by a Division Вэпећ in Nikki у, Bishon 
Das (1). To thesame effest is the judgment 
in Jiwan Mal v. Hari Ram (2) (Civil 
Revision No. 278 of 1908). The learned 
Counsel for the respondents invites my 
attention to the judgment of a Single Bensh 
in Karimullah v, Kimon (3), which lays down 
the rule that, when a Oourt has, upon a 
full sonsideration of all the matters relating 
to onus probandi, wrongly desided. it, its 
desision saunot be interfered with on revision. 
Now, it. is slaar that, the. learned Judge, who 
decided. that ease, made по referense. to the 
judgment of the Division Bensh in Nikké v. 
Bishan Das (1) and I see no adequate ground 
for preferring & Single. Bensh ruling. to a 
well.eonsidergd jadgment delivered. by. а 
Division Baneh. Farther, the learned Sabor- 
dinate Judge has, i in this sase, misapprehend- 
ed. the entry in the assouut.book of tho 
plaintiff, and has not eonsidered the question 
whether it was not the duty of the defend. 
ants, who had admitted their liability for 
the payment of а sariain sum of: money by 
affixing their thamb-marks to an entry to 
that effest, to prove the oirsumstanses whish 
would absolve them from the liability. 

For the aforesaid rdasona [ aesept the 
pplication for revision, and setting aside the 
desree of the Subordinate Judge restore that 
of the Court of firat instanse. The plaintiff 
-will be entitled to the sosta insarred by him 
in this Court as well as in the Oourt of the 
Subordinate Judge. 


i - Application accepted, 


` (L 41 P. В. 1898, 
421143 P, W. В, 1908. 


` (5) 16 Tad. Cas, 839; 102 P, B. 1912, 218 P. Ж... 


1912; 207 P. L, Б. 1912 t 
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OUDH JUDIOIAL COMMISSIONER'S. 
COURT. 
- Orvin. Revision No, ЕЗ. ox 1921. 
. January 31, 1921... 
Present : .— Pandit Kantaiya Lal, J. Q., dnd 
Mr. Lyle, A. J. ©, 
SHYAM SUNDAR--DEFRSDANT 
—ÀAPPLOANT 
versus . 
SHEOAMBAR BAN AND ANOTHER— 
РратятіеЕз axo Makant BASDEO ВАМ 
DerenpDant—Respoxpent, 
Civil Procedure Code (Act V of 1908), s. 11&— 
Decision of issue as to Jurisdiction —Interlocutory . 
order—Revision, 


An order in а suit deciding an issue as to 
jurisdiction against the defendant js an inter. 
looutory order and as such is not, open to revision; 


Revision against an order of the Subordi- 
es Judge, Ganda, dated the 23rd November 
1920. 

Mr. Н. К, Ghosh, for the Applicant. 

: JUDGMENT. А 

КАННАТТА Lat, J, O.— This is an applieation 
for revision of an order, by whish one of the 
issuesraised in the suit, relating to the 
jurisdietion of the (Jourt to entertain it, waa 
desided adversely to the defendant. 16 is 
admitted that tha remaining issues have not 
yet been desided and that, the suit-is still 
pending. Under the law any objestions ta 
the findings arrived at ean be taken only 
when an appeal is filed from the deeree passed 
in the suit. The desision of eash issue is not: 
itself a desree and із not appealableas sueh, 
It amounts to nothing mora than an 
interlaeutory degision passed in a pending 
suit, Sastion 115 of the Code of Civil Pro: 
eedure does not, therefore, apply, In Havin. 
chal Kunwar v Kanhai Lal (1) it has been held 
that no revision lies from an interlosutory 
order. The applieation is, therefora, rejeated, 

* тг, А. J. О, —The applísation has been 
made under*sestion 115 of the Oade of Civil 
Prosedure. -As the ease has not been 
desided—an issue as to jurisdistion only 
having been deoided—seotion 115 of tha 
Oode is not applieable. I agree with the 
order proposed. А 

: Application re‘ected. 


(1) 4 Jind Сав, 678; 12 О; C. 405. 


MOBAMED GHAZANFAE-ULLAH ©, BABU LAL 


ALLAHABAD HIGH COURT. 
- * FULL BENCH. 
Суп’ Revision No. 129 ок 1920. 
April 29, 1921.- 
Present:—Mr. Justise Tudball, 
Mr. Justise Lindsay and 
Mr. Justiee Kanhaiya Lal. 
MOHAMED GHAZANFAR ULLAH 
— DRFENDANT—P2TITIONER 
versus 
BABU LAL AND ANOTSER—PLAINTIÈF3— 
Oprosite Parter, 
U, P. Municipalities Act (П of 1916), s 324—-: 
Sutt against Municipal contractor for damages by 
lessee of Mundi, whether maintainable, 


A suit by the lessee of a Mandi against a 
Municipal contractor for damages, caused by the 
latter unlawfully stacking building materials on the 
find of the Mandi and thus depriving the lessee 
of the use of the land, is maintainable. To such 
a suitthe provisions of section 824 of the U, P. 
Municipalities Act have no application. 


Civil revision from an order of the 


Judge of the Court of Small Causes at 
Allahabad, dated the 22nd May 1920. 
Mr, 8. Raza Ali, for the Applisant. 

` Mr. Janki Prasad, fór the Opposite Parties. 


JUDGMENT.—This is an application in 
revision from a deeision of the Judge, Small 
Cause Court, Allahabad. The plaintiffs are 
theslessees of а sertain Mandi in Allahabad 
Town. The defendant is a person who took 
а sontrast from the Munioeipal: Board of 
Allahabad to build or repair a very small 
drain in this Mandi and also to repair eertain 
roads outside the Mandi, He stasked upon 
the land of the Mandi not only materials for 
the building of the drain but also materials 
for the repairing of the road outside. These 
materials were stacked for at least two 
months. The plaintiff sued him for dam- 


ages for his unlawful ast in that he stasked 


all these materials, that is, chiefly the 
materials for ‘the repairing of the’roads, on 
hia land, апі thereby prevented him from 
using-it, The Court below has: decreed the 
sláim. 

The point raised. in this Couct was that’ 
the suit would not lie besauss seation 42 of 
the Séweraga aud Drainage Ast of 1894 
applied воі sompensation sould only be 
obtainad іа the minuer laid down in ‘that 
sastioü. Аза mter of fast, the aforesaid 
Ast has baan repli азі is no donger in 
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їегве, It was repealed by the Municipalities 
Aet of 1916, vide Sehedttle 1X of that Aet. 
It is urged before ns that sestion 324 of the 
Municipalities Act would apply. This 
argument olearly has no forsee. This is not 
an ast done by the Mnnieipal Board or by 
any member or any offiser or servant thereof, 
nor is it an ast in regard to whioh the 
Municipalities Ast lays down that sompensa- 
tion should be payable by the Munisipal 
Board. There is no foree whatsoever in the 
application. It is, therefore, dismissed with 
coats. 
Application dismissed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT DX 


First Orvis APPEAL No, 20 or 1920. 
Mareh 3, 1921. 
Present; — Mr. Daniels, A. J. O., and 
Mr, Lyle, A. J, C. . 
Mirsa MOHAMMAD WAJBEEH-— 
APPLIOANT— А PPELLANT 
tersus 
SECRETARY or STATE ror INDIA 
in COUNCIL— Opposite Равту—- RESPONDENT, 

Land Acquisition Act (I of 1804), ss.9, 11, 18— 
Question of title between Government and claimant 
—Reference to District Judge, whether competent 
Remedy. К " 

Where Government issues a notice under seo» 
tion 9 ofthe Land Acqnisition. Aot, in respect of 
land of which it claims to-be the owner, whether 
or not it admits that some other person holds a 
subordinate interest in it, it is open to any person 
Claiming an interest in the land to assert that 
interest and if he .does ‘so, the Collector is bound 
to enquire into the extent of the interest in proceed. 
ings under section 11 of the Act. [p. 95, cols. 1 & 2. 

If, however, the Collector decides the question of 
title in dispute between а -claimant and the Govern. 
ment against the former, the question cannot form 
the subject ef a reference о the District Judge 
under section ,8 of the Act. The claimant’s remedy 
in such а case is by a separate suit, [p. 95, col. 2,] ` 

Appeal against a deeree of the District 
Judge, Lucknow, dated the 23rd Desember 
1919, ° 

Messrs. Zahur Ahmad and Niamot Ulah, 
for the Appellant. a ; 

Mossrs. N. N. Ghoshal and Н, 8. Gupta, 
for the Respondent, i : 
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' Lynn, А: 7. ry dt his is 8.6850. under the 
Land Acquisition Aet. On the 19th of 
August 1918 a general publie notise was 
given under sub-sestiohs 1 and 2 of seotion 
9 of thé Act, státing that the Government 
proposed ‘to take posséssion of eertain plots 
of land in Mohalla Khas Bazar in the 


‘sity of Lueknow, for the purpose of building . 


&.sourt-house for the Deputy Commissioner. 
In that notise sertain plots were shown aś 
nazul and as in the” possession of the 
Government. Olearly it was quite unneses- 
sary to enter these plots in the noties, as 
the Government had no intention of 
applying the ‘Land Acquisition Act in 
respeet of them. On the same date a notice 
under sub-seation 3 of sestion 9 of the Aet 
was issued on the appellant Mirza Moham- 
mad Wajeeh in respest of two of the plots 
in :whieh he was believed. to have an inter- 
est.: This notiee deseribed him as the 
resorded proprietor in "possession of one of 
the plots having an area of 1 bigha 7 biswas 
9 biswansis and 19 kachwansis and as the 
owner of в kotht and an orsbard atanding on 
the other plot, whieh -is deseribed as' nagul 
land and the Brea of whieh is given as 16 
biswas 10 biswansis and 6 kachwansis, ln 
reply-to this notice Mohammad Wajeeh filed 
a petition of objestion or the 20th Septem- 
‘ber 1918. In that petition he alleged that 
"hé was owner of the plot: which was wrongly 
entered as пй in the  notiee, ‘deslared 
that the property eould not: be voluntarily 
surrendered, and claimed sompensation 
amounting’ to Rs.. 2,45,467 for the pro. 
‘perty ifasquired by the Government. "The 
Land Asquisition Officer found that in faot 
"Mohammad Wajeeh was the owner of only 
1 bigha.l biswa and 8 béswansis of land, and 
that the rest.of the land belonged -to the 
Government. 
biswansis of land 12 biswas were oeeupied by 
buildings, some of..whish were let out .on 
rent; For these- the Land Aequisition Offieer 
assessed: the’ value at’18~ years’ ` purshasé,’ 
The value of the unfented buildings has been: 
arrived at by preparing a detailed estimate 
of the value of the materials. ` For the land 
not ossupied by buildings sompensation has . 
been awarded at the rate of Es. 5,000 per, 
ыһа. On-the total estimated value 15 per 
ent. has been allowed for sompulaory 
aequisition and the total amount of вош. 
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pensation awarded-by the Land,Asquisition 

Offiaer amounts to Rs. 87,876. Mirza 
Mohammad Wajeeh refused to accept this 
award, and on the 19th of Desember 1918 
he asked that the matter should be referred 
for the determjnation of the Court under 
seation 18 of the Aot.. In his application for 
a reference he alleged that he was the 
owner of more than 1 bigha 1 biswa and 8 
biswansis and was entitled to sompensation 
for a greater area, that the market value of 
the land was not less than Ra, 20, 000 per 
bigha, that ‘not less than 20-years’ purshase 
should have been allowed in respect of. _ the 
rented portion of the property and that the 
materials of the other buildings had. bsen 
undér-valued. A referenea’ was "aosordingly 
made to the. Distriet Judge, who frained tha 
following four issues: — : 

1, What is the amount of шр. 
that should ‘be awarded ‘for-the property 
found by the Collestor as belonging to the 
applisant? 

2. Whether the land alleged to ba жай 
astually belongs to nazul or Mirza Mlani- 
mad Wajeeh, applicant? 

8. Ifthe land belongs to Mirza Mohai- 
mad Wajeeh, applieant, what is the amount 
of sompensation that should be awarded? , 

4 Whether the Oollestor has power 
to make a referense regarding the question 
of title to the land whieh he elaims. on 
behalf of nagul. (Government) and -whether 
the Court has jurisdietion to ‘ entertain. and. 
determine sush a referenae? 

„The learned Distriet Judge on the 4th 
issue found that the Collestor had по power 
to make a referense regarding the ‚ question 
of title to ғ ;the land ‘whieh he slaimed on 
behalf of the Government, and. that the 
Distrist Judge had no jurisdiotion to enter. 
tain and determine sueh a -referense. In 


Of*ihis 1-bigha 1 biwa and 8 "view of. this finding. the learned, District | 


Judge did not ecnsider the gesond and third 
issnes.. . On the first issue he ‚found, that the . 
sompensation awarded by the Land Asquisi- 
tion Offiser was auffieient and he sonfirmed 
that award. Against this desision-an appeal 
has-been preferred to- this Оош%..: 

The grouuds taken in arguing the appeal’ 
were 

(iy "That the learned "District Judge was 
wrong in refusing: to enquire into the ques- . 
tion of title as between the Government and. 
the appellant: 
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(2) That the rate of Rs. 5,000 per bigha 
aesepted by the learned Distriot Judge was 
mush too low: . 

.. (3) That the property let out on rent had 
been under-valued; and eee 

(4) that the value of the materials.of the 
unrented buildings was much greater than 
has been allowed. __ 

As regards the first point, it is urged that 
as the appellant slaimed to be the «owner 
of some of the land whish was entered 
as nasul in the general publie notiee issued 
under sub.sestions 1 and 2 of seetion 9 and 
a8 he also elaimed to be the owner of 
portions of the land of whieh he was 
entered as the owner in the original notice 
but whieh were ‘afterwards held by the 
Oollpetor to belong to the Government, the 
Distriet Judge ought to have aome to a 
finding as to the aatual area of the land 
owned by the, appellant and should hava 
. granted compensation for that area, Clearly 
in respeot of the land whieh was shown 
as- nozul and untenanted in the original 
notiee, the Government sould have no inten. 
tion of applying the provisions of the Land 
Acquisition Ast, as that land was already 
owned by and in the possession of the 
Government. In respest of it, itis slear that 
there was no question before the Distriot 
Judge and the District Judge was elearly 
not sompetent to make any enquiry. As 
regards “the land whish in;the original 
notice was shown to be in the proprietary 
possession of the appellant. bnt whish the 
Collestor found on an enquiry to belong to 
the Government, the position is not so 
elear. The notise, however, was issued on 
persons known or believed to be interested 
in the land to be aequired under sub-section 
8. of seotion 9 of the Aot, and the faet that 
a mistake was made in that notise and that 
the appellant was shown as proprietor of a 
. greater area than .the Lande Acquisition 
Offiser afterwards admitted to belong to 
him, is not any reason for holding that 
the .Distriet, Judge should have enquired 
into the title to that land. . The Land 
Aequisition Aet is put into operation for 
the purpose of asquiring for the Govern. 
ment ‘land,’ as defined. in. seetion 3 of the 
Ast, whieh is not the property of the 
Government and ths. Collestor. assesses 
eompensation to be paid for sush land in 
his eapasity as the Hxeeutive Offieer of the 
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Government. Olearly, therefore, if and when 
he finds in his enquiry that the Govern: 
ment is already the owner of any portion 
of the land mentioned in the original notise, 
he is not bound by that noties but is ónly 
bound to award eompensation for «that 
portion of the land to be aequired whieh 
he finds not to be the property of the 
Government. When the Government itself 
elaims to be the owner of the'land, there 
can be no question of aequisition and the 
provisions of the Land  Aequisition Aot 
cannot be applieable. The question of title 
arising between the Governmant and another 
claimant eannot, therefore, be settled by the 
Judge in a reference under seétion 18 of 
the Aot. Furthermore the Government is 
not а “person interested," as defined in gestion 
8(b)of the Ast [References Nos. 27 and 30 of 
1907, T. А, Bom, British India Steam 
Navigation Оо. v. Secretary of Stale for India 
(1)] and the Government eannot,: therefore, 
demand a reference under section 18 of 
the Aet, as it is only a person interested 
who has not aesepted the award who may 
do so, If, therefore, the question of title 
arising between the Government and another 
‘elaimant could be the subjeet of a reference, 
under section 18 of the Aet, the anomalous 
position would arise that while the 
Government sould поё elaim sueh a referenee, 
its opponent would be entitled to do во. In 
the oase of Imdad Ali Khan v, The Oollector of 
Farakhabad (4) which was followed in the ease 
of Orown Brewery Mussoorie v, The Collector of 
Dehra Dun (3), it was held that the Collestor 
has no power to make а referenee to the Dis- 
triot Judge under sestion 15 of Aet X of 1870, 
whieh  sorresponda to seetion 18 of the 
present Ast, in enses in whioh he elaimed 
the land in question on behalf of the 
Government and denied the title of the 
other elaimant, and the Distriet Judge had 
no jurisdietion to entertain or determine such 
a referense. The ruling in these two sases 
was aseepted in an unreported ease desided 
by a Beneh of the Allahabad High Oourt 
on the 27th Marsh 1917 LRevision Oase 


(1) 8 Ind. Cas, 107; 88 О, 280; 12 C, B, J, dom 16 
0. W, М. 87. 
(2) 74.817; A.W. N. (1885) 242; 4184, Deo, 
в.) 802, 


(x. Б. Й Е ў | 
(3) 19 А. 389; AW. N,’ (1897) 78; “9 Ind, ‘Deo 
(х, в;) 228, ; 5290; 
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No.. 198 ot 1916, Ganga, Ram v. The Oollector 
of Agra.) In ‘the oase of Government 0) 
Bombay v. Esufali Salebhat (4),*whieh wasan 
appeal from а desision of Mr. Justieo 
Macleod’ who had awarded a slaimant 
eompensation for the value of sertain land 
and buildiogs thereon although the land was 
slaimed by the Government, Mr. Justice 
Qhandavarkar has distinguished between 
those eases in which land with‘all interests 
therein ів owned by and in the oscupation and 
gontrol of the Orown and those oases in whioh 
though the land in its ordinary.meaning 18 own. 
ed by the Orown, some limited right has been 
parted with to a subjest of the Orown. 
He observes: [t is quite true that there san 
be no sueh thing as the sompulsory aequisition 
of land owned by and in the ‘oosupation 
and control of the Orown. The Land 
Acquisition Ast eannot apply to such lands 
because all Crown lands being’ vested in the 
Government, they are sompetent and free to 
devote any of those lands to a publie purpose, 
Tt is a contradiction in terms to’ say that 
the Government are sompulsorily aequiring 
that whioh they have already asquired other. 
wiso, both as to title and possession," But in 
eases in whish though the ownership of the 
Jand in its ordinary meaning rests with the 
Crown, a subject of the Orown hassome limited 
right to hold and use it for specific purposs 

the learned Judge.appeara to hold that ‘the 
Court, in, а. referendo under the Land 
Acquisition ‘Act ‘should not merely award 
sompensation for the interests whioh are 
admittedly held by the subjest but if the 
extent of those interests. is disputed, should 
enquire into -and determine what rights the 
Subjeet possesses and award compensation 
for those rights. It seems to me, however, 
that in view of the definition of the 
term “Nand” in seotion З of the Aot, both oases 
must be governed by the same principles, 
and that the Land Aequisition Act oan apply 
( Шу Xo süsb "lande" (as défined in the Aat) ав 
мәе admittedly not vested in the Government. 
Mr. ‘Justise Batshelor appears to have held 
this.opinion, though.bà has sonauried with Mr. 
‘Justice’ Ohandavarkar in thé order passed 
in the oase referred to above. He remarks: 
"Ов the ather hand, all serions ;difieulty is 
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removed if onsa it Бө soncsded that the aom- 
bined interests held apart fron» the Govern- 
ment gre in sush а oase as this the ‘land’ to be 
asquired within the meaning of seation З of the 
Ааб.....;....1.... Го this view the only things 
acquired from the respondent were the build- 
$ngs, and they are ‘land’ within the defini- 
tion in the Aet. For these reasons I am 
of opinion .that Mr.  Justiee Masleod’s 
deeres should ‘be varied by discharging so 
much of it as awards to the respondeat 
the ‘value of the land”: He appears to 
have eonsurred with the order proposed 
by Mr, Justice Ohandavarkar, merely besause 
the question of’ title as between’ ‘ the 
Government and the olaimaut had been 
already gone into and an elaborate enquiry 
had been made and: аЙ the evidense was 
already before" the’ -Gourt. ^, With * the 
greatest respost I fail to Bee how the mere 
fast that an enquiry witb regard to the 
title to the land had already been made 
by the Court sould invest that Court with . 
jurisdiotion to try the question of title. 

Tt is next urged that even if this ‘view 
of the law be aosepted, the elaimant who 
has been admittedly in possession of the 
land is, in addition to aompensation for 
the buildings, entitled to sompsnsation for 
being deprived of his possession of the 
land, ‘Apart from being thé owner of the 
buildings standing on the land, Be’ is not 
admitted to have any right to posadssion 
&hd.he' has: been allowed 15 per sent. on 
the market value of the buildings in eon. 
sideration of the s»mpulsory asquisition of 
hia rights, 2E. aue 

The next question is what rate per bigha 
should have ‘been allowed’ for the laud 
acquired, The appellant élaims ‘that Һә 
should ‘have been allowed at least Rs; 15,000 
per bigha, rélyiog on the’ rate at whioh 
small plots of land in the ‘New Knuteherz 
Road were purehased, `1 bava seen ‘both 
the Jand astuired and the plots in th 
New Kutehery:Boad, and I agree with th 
lower Court in holding that ‘the rate paid 
for the latter cannot ‘fairly be applidd “to 
the land ‘acquired. The plots in the New 
Kutehery Road are small -plots in a 
érowded street, where most‘ of the sacsessful 
lawyers reside and which is near both ‘to 
the Aminabad Bazar and'to the Courts, The 
land acquired is more’ or less ópen “land? 
altogether 'ursuiiád for business premises 819 
ma ONSE HIS 2 Е e taa 
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is а considérable distanse from the business 
centres of the eity. I, find that some land 
belonging -to Mrs. Pardeux and Mr. Moham- 
mad Nasim, Advosate, was asquired on 
the same notification. and at the same time 
as the appellant's land, and that the plots 
adjoined each other. Mr. Mohammad 
Nasim was allowed  aompensation at the 
rate of Hs. 5,000 per, гра while Mrs, 
Pardeux: was allowed a still lower rate, 
and they both ascepted the eompensation 
awarded by the Land Acquisition Offcer. 
There is no reason to suppose that they 
would have done: so, had they thought 
their land had been, undervalued, The 
land aoquired from tbe appellant is exaotly 
similar to -that asquired from Mr. Mohammad 
Nasim. Reference has been made in the 
course . of argument fo other plots of land 
whieh have, been resently asquired under 
the Aot or purshased, ‘but I do not think 
that any. of these plots oan fairly be 
treated as exemplars. On the material 
before us I am not prepared to hold that 
the rate of Rs. 5,000 per b/gha allowed 
by the Land Acquisition Offiser is too low. 
The Land Aaquisition Offiser valued the 
houses, oasupied by. tenants at 18 ‘years’ 
rental and this valuation was acsepted by 
the lower Court. The appellant elaima that 


he is entitled to 20 ‘years’ rental, but has , 


produeed no evidense whatsoever in support 
of his elaim. It is to be noted that in 
ealenlating the sompensation no reduostion 
whatsoever has been made from the total rental 


on account of repairs or depreciation and the , 


full rental valuation has been taken, thongh 


there is always the possibility of some of . 


the houses remaining untenanted. Farther- 
more from the order of the Land Asquisition 
Officer, dated, the 9th of November 1918, 
it, appears that the appellant did not raise 
any objeation before that offiser to the 
valuation of the houses ate 18 .years’ 
purehase, In these ,gireumstanses I have 
no hesitation in. holding, that in respest of 
these houses the appellant has been very 
liberally treated. I am also of opinion 
that. the . ;sompensation awarded for the 
untenanted buildings is adequate. .. The, chief 
building, was theIZmambara, whieh-assording to 
the.evidenea of Lala:Shiam Lal, Eixeontive En- 
gineer, was in а deplorable condition. ' There 
were praatiehlly no. floors and ‘the roofs, were 
yery rotten, There” were no doors and most 
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of the. plaster on the south side of it had 
disappeared.. The learned Counsel for the 
appellant. would urge that his slient’s house 
was in as, воой. a state as Mr. Mohammad: 
Nasim’ 8, but it is quite olear that it was in a 
very mush worse condition. Mr. Nasim him- 
self states that when he purshased his house, 
it was in a better eondition than the appel- 
lant's and that since its purshase he had 
re-roofed 15 and spent some Rs, 30,000 in. 
improving it. The appellant’s house on the 
other hand was not fit for habitation, І 
may note that the appellant purshased the | 
property together with some land whieh is 
now olaimed by the Government twelve years , 
ago for the sum of Rs. 8,900 and he has now 
been awarded no less than Rs. 87,867 (stc) 
as compensation. I eonsider that he has 
been very, fully compensated for the property. 
acquired and I would dismiss his appeal 
with gosts. 

Daniete, A. J, O.— While agreeing entirely 
with that portion of my learned aolleague’s 
order whieh deals with the sorreetness of the. 


valuation arrived at by the Court below, I 


have felt sonsiderable difficulty regarding 
the question of law involved. 

I entertain no doubt whatever that, if 
Government issues а noties under section 9 
of the Land Asquigition Aet, in respeet of 
land of whieh it alaims to be the owner, 
whether or not it admits that sbme other , 
person holds а subordinate interest in it, it is 
open to any person oelaiming an interest in 
the land to assert that interest and if he does : 
во, the Collector is bound to. enquire into the | 
extent of the interest in proseedings ‘under 
sestion и The language of the Ast is 
perfestly lear on this point. By issuing 
sush а notise Government says in effeot, 
“ We elaim that this land belongs.to ив; ; but 
if any other person has any interest in it, 
we desire to acquire. that interést and we aall 
on aby sush, person to some forward and state | 
what that interest is.” Lean see nothing illegal 
in,sueh a sourse and it might in sertain eiroum- - 
stances be the only course to adopt to sesure 
the objests whish the Land Acquisition Ast ` 
is | designed to sesure. Suppose for instanee, 
that land yrgently required for a publie 
purpose, whish would be defeated *by delay, | 


~is in the possession of a person who elaima 
title’ but whom Government alleges to be а 


trespasser, If the Government's only remedy . 


is by suit for ejestment, Government would 
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be unable to obtain possession of the land 
until the suit was decided, which might mean 
a delay of many months; but by saying 
“ while we do not admit your right, we are 
prepared to pay for апу interest you may 
be able to establish in proseedings under the 
Aot,” it oan obtain possession at onse, leaving 
the question of sompensation to be determined, 
later. There is no question of Government 
aequiring what it already owns, but cf desid- 
ing what interest, if any, is held by the 
person in possession. That the Land Aa- 
quisition Offiser had power to enquire into 
the interest of the elaimant in the land 
deseribed in the notise as nagul, does not 
appear to have been disputed in the Court 
below and very little has been said on the 
Bubjeot before us. Every notice under asation 
9 must, by the terms of the Stainte, require 
all persons elaiming to be interested in the 
land to state the nature of their respestive 
interests and sestion 11 expressly directa the 
Land Aequisition Ofiser to enquire into the 
extent of the interests of all persons olaiming 
sompensation, . 

: So far the position is elear, The quesiton 
to be desided in this ease is whether, when 
the Oollestor: has desided against the вівіщ- 
ant a question of title in dispute between 
him and the Government, sush question of 
titla ean form the subject of a reference to 
the Distriet Judge under section 18 or whe- 
ther the elaimant's remedy is by separate 
suit. The matters in respest of whish a 
reference under section 18 ean be made are 
four in number— 

(1) ‘the measurement of the land, 
(2) the amount of the compensation, 
(3) the persons to whom itis payable, and 

'(4) the apportionment of the sompensa- 

· tion among the persons interested, 

"The question in dispute in this aase is not 
as to the measurement, nor as to the регвот? 
to whom sompensation is payable nor as to the 
apportionment among the persons interested. 
Where Government establishes its title, thera 
із no sompensation to be paid and eonsequent- 
ly no question of apportionment can arise, 
The question, therefore, narrows itself down 
fo this, whether the words “whether his 
objestion be to... ... sev oen ^ the amount of the 
sompensation” in sestion 18 inalude the ease 
in whish the claimant objects to the amount 
of sompensation on the ground that he holds 
а larger interest than the Colleetor finds him 
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to have. In one sense every qugstion whieh 
sàn ariss under the Land Asquisition Act, is 
a question ав to the amount of sompsnsation, 
If the elaimant objests to the measurement 
of the land, it is in order that he may reseive 
compensation for а larger area, ІЁ he objeets 
to the apportionment, it is in order that he 
may reseive в larger amount than the Colles- 
tor had allotted to him. {f this wide mean- 
ing were intended it would be superfíaous to 
distinguish between disputes as to the amount 
of compensation and disputes as to the 
measurement, ets.’ That sueh a distinetion 
is made indisates that thedisputes as to the 
amount of sompensation mean disputes as to 
the valuation of the elaimant’s interest 
rather than disputes as to the nature or extent 
of that interest, ^4 

There is another consideration whieh goes 
to support this view. Wherever a referense 
lies io the Distris& Judge under the Ast, 
a oivil suit to set aside the Judge's award 
ів barred exeept where a right of suit 
is saved by the third proviso to seetion 31 
This was laid down by the Caloutta 

High Oourt in Bhandi Singh v, Ramadhin 
Rat (5), where thé Privy Oouneil desision in 
Raja Nilmoni Singh v. Ram Bandhu Bai (6) 
is relied on as supporting this view. It was 
definitely laid down by the Privy Oounsil in * 
Bera ч. Secretary of State for India (7) that 
the Collestor in proseedings under the Land 
Acquisition Act sets administratively and 
that his award as to the amount of compen. 
sation is binding on the Government and not 
on the claimant. It ean hardly have been 
intended by the Legislature that the desision 
of an administrative offiser on а question of 
title should be final either against the 
Secretary of State or against the slaimant, 
and it would be anomalons to hold that if the 
elaimant disputes the Oollestor’s finding on 
title his remedy is by referense under the Ast, ` 
whereas if the* Seoretary of State disputes it 
his remedy is by suit, The only authority 
in support of the view that a referenée lies 
ona question of title between the Sseretary 
of State and the slaimant, is the deeision of 
"Ме, Justiso Ohandavarkar in Government 

(86) 10 C. W. N. 991; 2 0. L, J, 359, 

(6) 8 L A. 90; 70. 388; 4 Shome L. В. 263; 100. 
L. В. 393; 4 Заг. P. С. J, 384; 5 Ind. Jur. 888; 8 Ind. 
Des. (x. s.) 799. 

(1) 32 0. 605;-9 О. W.N. 454 10.0, J. 227; 7 
Bom, L. В. 422; 2 А. L. J. 771 821. A. 93; 8 Sar. Р, 
0, 419 (P. O.). t 
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of Bombay v. Heufsli Salebhat (4). On tha 
other band the Allahabad High Ooact in 
Imdad Ali Khan v. The Oollsctor of Farakhabad 
(2) and Oro on Brewery, Mussooriav, Tke Collector 
of Dehra Dun (3) has held that a dispute as to 
the title between the Sesretary of State and 
another elaimant is altogether outside the 
seope of the Деб, These desisions were 


quoted with approval by the Punjab Ohief. 


Court in Amolak Shan v. The Oollector of 
Lahore (8). In the particular case before 
them the Collector had found in favour of 
the elaimant, and they held that the Govern. 
ment eould not deprive the Diatrist Judge 
of jurisdistion to hear the referedese by 
denying the slaimant’s title in the Jndge'a 
Oourt. The Allahabad desisions and an 
unreported decision of their own Oourt wera 
eited before them and they say with refarencs 
to those desisions — 

“In all these enses the Collestor himself 
had held that the objestors had no assessable 
interest in the land taken up, but had refer» 
red the point to ths Divisional Court. 
Reference of sush a point is, of eourse, out- 
side the seops of the Aet and this was rightly 
the finding in those eases.” 

The position thus arrived at is not very 
satisfastory. In ordinary sases if Govern. 
ment finds a person in possession whose 
right it denies, Government must, like 
any other plaintiff, establish its title and 
right to possession by means ofa suit in 
ejeetment. Bat Government may aimit 
that the other party has sowe minor rigat, 
as for instanoe, an easement of trifling 
value or the right of atenant at-will, The 
other party may dispute 6nis position and, 
as here, siaim full ownership. Then if 
the Oollestor in administrative proseedings 
deeides agains the claimant, the latter, 
though he was in possession of the land, 
is put in the disadvantageous position of 
having to establish his title as plaintiff 
in the Civil Jourt. Tas oJaslusíba, hos- 
. ever, ia tha only опе sonsisteot with the 

language of the Ast. The truth appears 
to be that the ease bsfora us is one for 
whieh the Две does not provide. 

For the reasons already given, I sonsar 
with my learned solleagae in dismiasing the 
appeal with eosta. , 

Appeal dismissed. 


(8),116,P. В, 1906; 87 P, L. В, 1927, 150 P. .W. В, 


“INDIAN OASHS, 


.99 


NAGPUR J UDIOIAL OOMMISSIONER'S 
сос 


RT. 
Szoconp Orvik APPEAL No. 24 or 1920, 
February 19, 1921, . 

Present : —Mr. Halifax, A. J. О. 
SHIOBAKSH SINGH —PLAINTIFE— 
APPELLANT 
versus 
Seth JAGANNATH AND OTHERS— 
DEFENDANTS— RESPONDENTA. 

О. P. Tenancy Act (IX of 1883), s. 38 (2)— 
О. P. Tenancy Act (XI of 1898), s. 41 (2)— 
Mortgage—Interest—Zar-i-peshgi lease—Civit Pro- 
cedure Code (Act V of 1908), О. VI, т. 17—~Amend. 
ment of plaint. + 


«For the purposes of section 38 (2) of the Tenancy 

A: of 1833 or section 41 (2) of the Aotof 1898 
the sum secured by any previous mortgage includes 
interest on it for five years or for the period since 
its exeoution, whichever is longer. [p. 104, col. 1.] 


Tho term “mortgage” in section 38 (2) of the 
Tenancy Act includes a zar-i-peshgi lease. Гр, 100, 
col. 2. 

The main and almost the only object of allowing 
an amendment of the plaint is to avoid multipli. 
city of suits, to prevent the filing of two suits 
when the dispute, whatever itis, can be settled 
in the one already instituted without unfairness to 
either party, [p. 100, col. 1.] 


Appeal against a desres of the District 
Judge, Jubbalpore, in Civil Appeal No. 21 
of 1919, dated the llth September 1919, 

Messrs, D. P. Tiwari and W, R, Puranik, 
for the Appellant, 

Mr M. Gupta, for the Respondents. 

JUDGMENT,—An absolute ossupansy 
holding, in the village of whish the plaintiff. 
appellant is the malguzar, was mortgaged to 
the predesessorssin interest of the defendanta 
ou the 13th of April 1891 for Bs. 99 payable 
in five years with interest at 15 per sent, per 
annum, and again on the 22nd of January 
1894 for Вз. 99 4 0 payable with interest at 
the same rate. This latter sum of Rs, 99.4 


*insluded the interest then ue on the firat 


morigag®, vhish a&mouuted to Вз. 42-8, The 
rent of the land in 1894 was Rs. 36. The 

mortgagees having foreslosed on the sesond 
mortgage, and taken possession, the landlord 
sought to ejest them on the ground that 
notise to him of the mortgage of 1894 was 
nesessary under sestion 38 (2) of the Central 
Provinaes Tenanay Act of 1887 and had not 
been given, 

The sum for which the holding was 
mortgaged in 1694 together with interest on 
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it for the next five years was Rs. 173-11 and 
it isóloar that.at least.the prineipal -of the 
_mortgage of 1¢91*must be added to this 
to make up:the amount ‘mentioned in sestion 
38 (2), giving па Rs. 272.11. To.this the 
plaintiffsought to add the Hs. 42:8 due as 
interest on:the first mortgage on ће date of 
thesesond, thus bringing the total to Rs. 315.3, 
whieh execeds' Rs, 288 eight times the 
annual-rent of the holding. Thie sum of 
Rs, 42-8 is, however, inoluded in the principal 
of the second :mortgage .and. obviously cannot 
be  reskoned twise over, and .on ‘this 
ground ‘the ‘suit was dismissed in the first 
Oonrt, 
. In appeal to the Court of the Distriot 
Judge the plaintif asked for Jeave to 
amend: bis plaint ‘by adding-an allegation of 
fast; to ‘the effest that the defendants held 
a third mortgage .for Ra. 30).on.the-holding 
whieh wasexesuted in 1885, ‘This fact, he 
stated, only eame to his knowledge after the 
dismissal: of ‘his-suit inthe first Court. The 
learned Distriot Judge.was of opinion that 
the, proper sourse for.the plaintiff would hava 
been to:apply in the: first Court for a review 
of judgment, That is'probably sorrest, but the 
plaintiff had then out-himself ОЁ from that 
remedy, by filing an appeal. It was further 
the opinion of the learned Judge that "the 
only вопгве open to the plaintiff” was to 
withdraw ‘from tbe suit with liberty to 
bring another оп the ваше eause-of action, 
`На suggested this, apparently with an offer 
of permission; but the plaintiffs. legal 
advisers pressed for a remand with permis- 
sion to aménd the plaint, and this the: PI 
ed Judge thought should notho granted ' 
all the éireumstanecs of the c 
Now the main and almost the only 
objest of allowing an amendment of the 
plaint is to avoid multiplicity of suits, to 
prevent the filing of two suits when the 
dispute, whatever, it is, ean be settled in the 
one already instituted without unfairness to 
either party. Here the learned Judge seems 
to have gone out of his way to make two suits 
where one would во ве, so that all the 
time and money already expended over this 
matter should be wasted. The learned Coun- 
eel-for the respondents has stated that he 
has no objestion to a remand, but hd thinks 
it вап be of little use, as what the plaintiff 
ealls the mortgage of 1885 із really a lease: 
for. Ra, 300. exeeuted in that year for a period 
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of twelve years whieh expired in 1897, 
That sounds very like a zar-¢ peshgi lease, 
whioh is usually nothing less thdfn a mort- 
gage and. might well be held to Ьё ineluded 
in the term " mortgage ” in.sestiont38 (2) of 
the Tenancy Ast. 

I think, however, that the amount of 
Rs. 258 san be made up without referense to 
the transfer of 1885, whatever its nature, A_ 
plea is revived here thet was taken in the. 
flest Court but rejeated by the laarned Sub- 
ordinate Judge as" still more absurd ”. than. 
the plea that the amount of Hs. 42-8 could 
be reckoned twioe over. It is that the sum 
secured by the mortgage of 1891 should be 
held to inslude not only interest that had 
fallen due when the sesond mortgage was 
exesuted but also interest for at least five 
years, for the reason that that ia the term 
fixed for re-payment or thatthe words of tht 
section mean that interest for that period 
should be added to. the prinsipal of the first 
mortgage as well, The seotion speaks of an 
intended transfer of an absolute oesupaney 
holding by mortgaging the same for a sam, 
whieh, together with the interest payable 
thereon during the five years immediately 
sueseeding the mortgage and the previous: 
sums (if any) sesured by mortgage of it, 
would exseed eight times the anoual rent of 
the holding." . Now interest on the previous 
mortgage of the holding whieh has not: yet. 
fallen due is undoubtedly séeured by that 
mortgage. The only diffieulty in the matter 
arises when we try.to fix the period for- 
which future interestis to be ealenulated, a 
matter on whieh the seation is silent. 

It seems ‘о me impossible to hold that 
the period of five years was not meant to apply ` 
to.the old mortgages, but only to the last one. 
I ean imagine no.reason why:future . interest. 
for five years on the new mortgage should. be 
considered & burden on the land, but only so: 
mush interest on the old вв may -havei 
fallen due on the execution of the new, even 
though thé period between the: two might be 
less than five years, -Jf this were the correst · 
view of the law. enuneiated, perhaps somewhat 
obseurely,.in sestion 88 (2), there would be a 
very wide door left open to all who desired to 
evade.it, It would be no strained-interpreta- 
tion to say that interest for at least the period 
allowed for re payment during whish -the 
mortgagea.sould поё sue, is a part of the sam 


sesured by the old mortgage, bat the sestion 
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‘fixes а limit. of five years in respect of the 
‘new mortgage irrespeative of the period of 
re-payment, and that limit must, I think, be 
:Bpplied^to the old’ mortgage:also. In regard 
‘to interest already due there is, of sourse, по 
-question. The proper rule ,then appears to 
‘me to be that for the purposes of- вевіїоп 38 
-(2) of. the Tenanoy. Aet of 1823 (or-seation 41 
*(2) ofthe Aat of 1898, whieh is identisal with 
it) ag à part of the sum sceured by any pre- 
'vious mortgage: we must include interest on 
iit for five years or'for the period sines its 
‘exeention, whishever is greater, 
In -this ease the period within whieh 
-the money is to'be repaid is five years. The 
interest for those five years amounts to 
Ra. 744, Of this the prinsipal of! the sesond 
mortgage-insladed Ra, 42.8, so that we have to 
add Rs. 31-12 tothe amount madeup of the 
prinsipal of both mortgages and five years’ 
interest on the sesond to: arrive: at the sum 
mentionedin sestion 38 (2). That sum is, 
therefore, Rs, 304.7, whioh exeeeds eight 
times the annual rent payable at the time the 
sesond mortgage was exeeuted, -Of the four 
fields with an area of 30-50 nores mort- 
&aged:as: an absolute- оввпрапеу holding in 
1891 and 1894, it appears from the plaint and 
the defendants’ written statement that one 
witb an area of 10-05 aeres has been reeorded 
at the following settlement as “maurust bila 
‘lagan.” This matter will require examination, 
and also apleading ofthe defendants in respeot 
of a house whieh is ineluded:in the property 
mentioned inthe first mortgage and their 
remaining plea that the-plaintiff has resognis- 
ed them as tenants of the land sinee the fora- 
elosure by acsepting rent from them. I, 
therefore, set aside the decree of tha lower 
Appellate Oourt and direst that-the suit be 
remanded:to the Court of' first instanee to be 
tried on the merits, the plaintiff: baing- allow- 
ed to amend his: pleadings»hy the addition-to 
them of any allegation he may. wish. £o make 
inrespest of the transfer of 1885. А eerti-. 
fieate for the refund of the Court fees paid in 
this appeal will issue, and all other eosta in 
this Court together witlithe eosts insurred in 
the‘lower Appellate Oourt will be sosts in the 
suit, ` бор ^з. x 
Sus? remanded, 


' 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. : 
First Civi, Аррюль No. 54 ок 1920. 
Marsh 21, 1921. mo 
Present : — Pandit Kanhaiya Lal, A. J. 0. 
Mahant DURGA BHARTH1— 
PLAINTIFF— ÁPPELLANT 
* versus 
BHAGWATI PRASAD AND ANOTHER— 
DsrgNDANTS— RESPONDENTS, 


Mesne profits— Amount to be awarded—Decree— 
Construction, 


Ordinarily э plaintiff cannot recover more than 
what he claims in the plaint, butin s suit for 
accounts or mesne profits section 11 cf the Court Fees 
Act permits the plaintiff to make sn estimate 
of what, he considers to be due to.him and to pay 
the Court-fee thereon and allows the Court to pass 
a decree for more than the amount at whioh the: 
plaintiff valued his relief, if the profits or the 
amount decreed are found to bein excess of the 
profits claimed or the amount at which the relief 
sought is valued, provided the difference between 
the fee actually paid and the fee which would have 
been payable had the suit comprised the whole of 
the profits or amount so decreed shall have. been 
paid to the proper officer. The plaintiff is not tied 
up to his estimate, unless there is something to 
indicate that he relinquishes anything that might 
be found due in excess of it. [p. 102, col. 2.] 

A decree awarding mesne profits from a certain 
date must be deemed.to have awarded. mesne profits 
from that date till the date of the delivery of 
possession to the party in whose favour the decree 
is made. [p. 102, col. 2.] 


Appeal against a desree- of the: Sub. 
ordinate, Judge, Gonda, dated the 1lth August 


19:0. . 
Mesers. A. P. Sen and Н, К, Ghosh, for the 


Appellant, Я 
Mr. Adityz Prasad, for Respondent No, 2, 
JUDGMENT,—The plaintiff-appellant 


«1161 а suit against the defendants-respond- 
ents for the resovery of possession of 
sertàin property and for mesne profits from 
the 10th Mareh 1915 up to the date of 
the suit, estimating the same at Ев, 2,282, 
This suit was filed on the 25th February 
1918, The desree passed in that suit 
awarded possession of the disputed property 
to the plaintiff and further deslared that 
the amount due to the plaintiff as mesne ' 
pfofits would ba determined in the erzesu. 
tion department and thatthe plaintiff 
would. be. entitled to resover the. same from 
the defendants. The plaintiff; resovered 
possession in. enforcement. of that desreg 
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on the 20th April 1919. He subsequently 
applied for the aseertainment of the mesne 
profits due to him from the 10th Mareh 
1915 to the 20th April 1919, The report 
of the Commissioner appointed to enquire 
into the amount of the mesne profits due 
for the said period was that the plaintiff 
was entitled to Hs. 5,127 7 6.. The Oom- 
missioner thus found that something more 
was due to the plaintiff than what he had 
sleimed in the plaint. The Court below 
allowed the plaintiff the amount slaimed 
by him as mesne profits up to the date 
of the soit and refused to allow him anything 
for the remaining period, 

Ordinarily a plaintiff sannot resover more 
than what he alaims in the plaint, but in 
а suit for aseounts or mesne profite вевіїбп 11 
ofthe Court Fees Aot (VII of 1870) permita 
the plaintiff to make an estimate of what 
he ‘eonsiders to be dae to him and to pay 
the Oourt-fee thereon and allows the Court 
to pass a deeree for more than the amount 
.at whieh the plaintiff valued his relief, if 
the profits or the amount decreed are found 
‘to be in exeess of the profits slaimed or 
the amount at whieh the relief sought 
is valued, provided the diíferenee between 
the fee astually paid and the fee whioh 
would have been payable had the suit 
somprised the whole of the profits or 
amount so desreed shall have been paid to 
the proper offiser. The plaintiff is not tied 
up to his estimate, unless there is something 
to indieate that he relingaishes anything that 
might be found due in ехоөвв of it. 

The desree in the present sase is not 
limited to the amount of mesne profits 
estimated or elaimed in the plaint, It 
‘awards to the plaintiff “the amonnt due 
to him as mesne profits” and leaves it, 
“determination to be made in the exesution 
department. The deeree does not elearly 
indieate that the plaintiff shall get mesne 
profits up to the date of the delivery of 
possession; but under Order XX, rule 12, of 
Code of Civil Prosedure the Court has authori- 
ty not only to direet ‚ап inquiry as to the 
mesne.profts for the period priór to the 
institution of the suit but also to award 
those profits fora period subsequent to “it 
till the.delivery of possession; and inasmush. 
as the desree does not limit the period 
for whieh the mesne profits should be ав. 
eertained, it musty be presumed that it 
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intended to award mesne profits for the entire 
period elaimable, beginning with the 10th 
Marah 1515. In Faukharuddin Mahomed 
Ahsan v. The Official Trustee of Bengal (1), 
where a suit had been filed for possession and 
mesne profits estimated as amounting to 
Rs, 48,400 and a deeree was passed for 
possession and mesne profits to be aseertained 
by local enquiry, their Lordships of the Privy 
Counsil held that the more reascnable 
sonstruetion to be plased on the desree was 
that the Court, with a view to earrying ont 
the object of the Legislature, namely, the 
preventing of unnesessary litigation or mul. 
tiplieity of suits, intended to give in that 
suit with possession sueh mesne profits ан 
were by law elaimable up to the time eof 
possession, In Ohaudhri Sajd Ali v. Ohau- 
аһ Ibad Als (2) and Kishen Lall v. Suraj 
Narain (3) it was similarly held that a 
deeree awarding mesne profits from a eertain 
date muat be deemed to have awarded 
mesne profits from that datatill the date 
of the delivery of possession to the party in 
whose favour the deoree was made. 

The learned Subordinate Judge relies on 
the deeision in Baboojan Jha v. Bymath Dutt 
Jha (4). But the deeree in that suit 
dirested that the amount of mesne profits 
claimed was to be determined in the exeeu- 
tion department and did not authorise the 
award of anything in exeeas of that 
elaimed in- the plaint, In ане Prosad 
Koondoo v, Reily (5) it was held that where 
in a suit for possession and mesne profits 
at the rate stated in the plaint, а desree 
was passed whieh direeted that the amount 
of mesne profits shall be aseertained in 
execution of the desree, the plaintiff was 
not limited to the amount or rate stated 
in his plaint, though it might be used as 
evidense against him in favour of the 
defendant, In Vidya Ват v. Mohan Lal (6) 
a deeree awarding possession and mesne 


(1) 80.178; 4Shome L. R. 202; 8 I, А, 197; 10 
C. L. В. 176; 4 Sax. P. О, J. 270; 4 Ind, Dec. (N. в.). 


114. 

(2) Select Case No, 283. 

(8) 16 Ind. Cas. 366, 

(41 60. 472; ТО. L. В. 589% 5 Ind, Jur. 413; 4 
Shome L., В. 94; 8 Ind. Dec. (N. в.) 807. 

(5) 9 О. 112; 120.1. В. 4: 4 Ind. Оез "x. в,) 


728. 
(6) 2 Ind, Gas, 464; б 4.1.7.827, 1 
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profits tq bg assertained by the Court exe- 
euting fthe-desree was treated as a desree 
awarding mesne profits up to the date of 
the delivery of possession or the expiration 
of three years from the date.of the desree, 
whishever event first oesurred. Whatever 
might be said as to the language in whieh 
the relief, elaimed in the plaint with regard 
to mesne profits, was eousbed, there san be 
no doubt that tbe deeree meant to award 
to the plaintiff the entire  mssne profits 
due to him to be determined in the exesu- 
tion department. It sontaina no limitation 
either as fo the amount or as to the period for 
- whieh it is elaimable, ; * 

The appeal im, therefore, allowed and 
ihe'slaim of the plaintiff deareed for mesue 
profits amounting to Rs. 9,127-7.6, subjeat 
to the payment of the defisit Court-fee 
chargeable thereon. The plaintiff will get 
his sosts hereand below from the defend. 
ants, who will bear their own вовёв through- 
out. р 

Appeal allowed, 


t ` 


BOMBAY HIGH OOURT. 
EFirsr Orvin Arrears Nos, 255 ок 1918 
ann 114, 115 anp 131 or 1915, 
April 5, 1921, 
Present :—Sir Norman Macleod, Kr., 
Ohief Justice, and Mr. Justiee Shah. 
PADAMSI NARAYAN AND ANOTHER— 3 
: APPELLANTS 
versus 
Tae COLLEOTOR or THANA— 
Resronpant, 
Land Acquisition Act (I of 1894), se ll, 12— 
Award—Filing of award—Acquiring Officer, duty of. 


Per Macleod, О. J.—The mere signing of а doou- 
ment byan Acquiring Officer, expressing his opinion 
аз to the amount of compensation to be offered to 
persons whose land is being acquired, does not 
amount to thé making of an award within the 
meaning of section ‘lof the Land Acquisition Act 
and has no binding effect, where the officer himself 
does not intend the document to be final Some 
further formality is required on general priuciples 
before it becomes binding on Government, and this 
formality is prescribed by section 12. 
filed and so become g part of the office records, 
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and then it shall be-final and conclusive evidence 
between Government and the” parties interested, 
[p. 104, col 2; p. 165, col. 1.] 

Per Shah, J—An award, when made under sec. 
tion 11 of the Land Acquisition Act, becomes final 
and conclusive and although the section- makes it 
obligatory that the award should be filed, and this 
Step, when taken, puts it beyond doubt that the 
award is made and is final and conclusive, it does 
not follow that an award can never be final and 
conclusive unless it is filed, The important thing 
is the making of the award, as provided in section 
11, and the filing is a ministerial act, [p. 107, 
col, ?.] . 

While the fand Acquisition Act gives the Acquir. 
ing Officer very wide discretion ав to the scope of 
the inquiry and asto the materials whioh he may 
take into consideration, it requires him to make an 
award as to the matters mentioned in section 11 
and to have regard to the provisions of sections 
23 and 24 in determining the amount of compensa- 
tion as laid down in section 15. [p. 109, col. 1.] 

A Land Acquisition Officer after making the 
prescribed enquiry drew up а proposal of the 
amountsto be awarded to the persons whose land waa 
being acquired and, under the instructions for the 
guidauce of Acquiring Officers, submitted it for 
approval to the Consulting Surveyor: 7 

Held, that this did not amount to the making of 
an award within the meaning of section 11 of the 
Land Acquisition Act, and that the proposal was 
not binding upon the Government or the parties 
interested, [ p. 105, col. 1; p. 109, col. 2.] 

First appeals from a desision of the 
Assistant Judge, Thana, in Civil Referenses 
Nos, 13 and 8 of 1917, 

Mr. Соуозев (with him Mesers. A. G. 
Pathye aod £P. B. Shingne), instrueted by 
Messrs, Daphtary, Ferriera and Diwan, for the 
Appellant, Padamsi, 

Mr. Ratanlal Ranchhoddas, for the Appel- 
lant, Cama. 

Sir Thomas Strangman, Advoenta.(leneral 
(with him Mr, S. S, Patkar, Government 
Pleader), for the Respondent. 


JUDGMENT. | 
Maonzopn, C, J.—1n 1915 oertain lands 
in ihe village of Kerol, Taluka Salsette, in 


*the Thana Distriet were notified for asquiai- 


tion under Aot I of 1894, as being required 
by the Munisipality of Bombay for the 
purpose of a terminal reservoir, One Jaeob 
Bapuji, Deputy Oollestor in eharge of the 
Salsette Taluka, was dirested to take order 
for the acquisition of the land. He pro. 
seeded with his irquiry and on the 22nd 
Maraí 12:6, the following evtry appears 
in the rosnamu: “ Proseedings returned, 
award passed and sent for approval to the 
Consulting Surveyor through the Oollestor of 
Thane.” Tbhesame day the Deputy Colleetor 
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“wrote. $6 the ‘Consulting. Surveyor to ‘Govern: 
"ment through the: Oollestor of’ Thana as 
follows: (Hxbibit-28): “Under rule’ 11- (3) 
‘ofS instrüetions for tbe guidanse of Aaquit- 
"ini. Offieers I have the honour’ to submit 
: herewith: my proposed award. for the land 
юе @oquired. for the above: ‘purpose for. your 
^uppFoval-and favour of return? "Om the 
Ser July. ‘the. ‘Consulting Surveyor wrote 
(хь, 29). objesting: to the proposed 
award as exsessive, and this was forward; 
:8d: tó Jaaob Bapuji: by: the: Collestor for 
Tix lari tion’ before: the 10th ЈЫу On the 
8th Jalg, Jasob Bapuji replied supporting hia 
valuation; bnt- ho--said4- “ I-have. made my 
rproposabto the best:of my- ability. A вору 
‘of my" , prdposalá- has not been- filed in- the 
.Qollectór's ‘office; пог. have’ they been’ deslar- 
‚вй to, the. parties interested. ' They. aan be 
‘amendedbythe- Assistant Oolleetor who has 
nów:taken-my' pláae, i£ Mr. Mirams' estimates 
are sonsidéréd ‘gorrest and the award may be 
-made-final-by. filing-a. вору in the Collestor’s 
ео ве and»deslafing-it to. the parties вопвегп- 
168, Э.М, ‘Cowan: proseedéd: with the-inquiry. 
cme. i enama shows tliat on’ the Llth August 
an award was made and. filed; on: the 28га 
' August it was sent to the Oollestor ` for 
approval, on the 7th September it was made 
&nal.and deelared. 

` Tho various Survey Numbers were valued 
at. Rs, 450,400 and 350... per aare according 
‘to their situation, On references to the 
Distrist Court the elaimants contended that 
‘Jaoob Bapuji had madè final awardé, that Mr. 
‘Cowan, was not properly appointed, that He 
‘mode “his awards, without an inquiry, based 
‘on the Opinions of others and, therefore, they 
were void. 

The Assistant-Jindge' decided that the real 
&nd:legalaward-was passed by Mr, Cowan. 
.' The sldimants wanted’ to appeal to’ the 
High Gourt and fhe Judge was of opinion that* 
fhe: ease was' not, ripe for a preliminary 
deoree, Не direeted that an order in the 
form of aidealaration on the findings on the 
pointe raised should be ‘passed. The slaeim. 
ants-then appealed to the High Courton the 
ground'that: the Judge had passed a prelimi- 
nary desree: and-the appeal was admitted on 
the-lyth Dedember 1918, Clearly there had 
been no preliminary deoras from whieh an 
appeal lay. However, the Judge prosaeded 
with the hearing. of the referenees with 
regard to the issue, what extra compensation, 
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ifany, should be awarded in sdditjon to that 
Cowan? He-*eame to the 
conclusion that Ha. 50 per aere should be 
added to.the amounts awarded by Mr. Cowan, 


tbat five per oent. should be added for. the 


potentiality of the lands as building lands 
apnd five per sent. for the possibility of 
demands being made for moornm. There 
have:been three appeals by various elaimants 
from the desision of the Judge, and the ques- 
tion whether Jasob Bapuji had not made а 
final award:arises. properly in these appeals. 
Obviously if: the Judge had awarded as ` 
muoh as ог more than Jasob Bapnji, this issue 
would be superflaous. 

Sestion 11 of. Aot I of 1894 dirests that the 
Collestor should proceed to inquire into 
objestions by the persons interested in the 
land to be acquired and after aseertaining 
the value of the land make an award under 
his hand. Seetion 19 says sueh award 
shall be filed in the Oollestor’s Offiee 
and shall, exeept as hereinafter provid- 
ed, ‘be final and sonelusive evidense as be- 
tween the Collestor and the persons interest- 
ed! whether they have respestively appeared 
before the Colleator or not, of the {rue area 
and of the value of the land, 

It is difficult to see how it sould possibly 
be said that Jacob Bapuji had made an 
award whieh was final as between the par. 
ties interested and himself, or that he eouli 
ever have thought that he"had made sueh an 
award in the faee of his letters of the: 22nd 
Maresh’ and the Sth July, though it dees 
appear that he gave inatrustions in April to 
the ‘Munilatdar to hand over possession of 
tbe land to the Muvieipality, That, of sourse, 
eould' have nothing to dd with the question 
whether as & matter of fast the award had 
been made. It may be’ as well to point out 
that the Courts are not eoneerned with the in- 
strustions given by Government to its offisers 
-with regard to their proseddings under séstions 
Il'ündd2'of the Act: If Jacob Bápuji in 
gpite of the. general. instructions had. made 


. his-award- without -eonsulting. the Surveyor 


to: Government: through. hie superior offiser, 
the "Collestor,: ‘the question might have arisen 
whether it waa binding on Goverhment be- 
fore it was, filed. But the more signing of 
a dosument by the: Aequiring: Offiser express- 
ing. his: opinion as- to the amonnt of sompen- 
sation to be offeréd’ cannot have any binding 
effest. when.the:ofieer himself writes that; 


• 
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‘it is not intended to be final, I do not think, 
therefore, that Jasob Bapuji made his award 
‘within the meaning of section 11. I do not 
attach any importanse to the note added 
. afterwards by Jasob Bapuji to the dosument 
he.had signed on the 22nd Mareh, it only 
bears out what he had written to, the Oon- 
sulting Surveyor on the same day. 

But the ‘appellants’ argument must go so 
far as this, that if the Aequiring Officer onse 
signs a dosument in the nature ofan award, 
it is sonslnsive. Не sannot shange his mind, 
nor if he died,and the dosament was. found 
„amongst his papers sould Government dis- 
pute it. But, in my opinion, some further 
formality is required on general prinsiples 
before it besomes binding on Government, 
and this formality is preseribed by sestion 
.12. It must be filed and so besome a part 
of the о ев resords, and then it shall be 
final and  sonoelusive evidence between 
Government-and the parties interested. No 
doubt the wording of sestion 12 is not 
very  satig(astory and from the roznama 
in the sase it does not appear’ that, even 
as it stands, it was properly understood by 
Mr, Oowan. For, although the award is 
stated to have been filed оп the llth 
‘August, it was. thereafter sent to the 
Collestor for approval and only made final 
and deeslared on the 7th September 1916. 


If au alteration déereasing the amount оѓ: 


sompensalion had been made after the lith 
August, І do not think 16 would have been 
valid. At the same time eonsidering that an 
award made under seetion 11 is an offer 
by Government to the person interested in the 
land to be aequired of the compensation to be 
paid, it should be made oslear exactly what 
formality should be observed to make ita 
binding offer. In ordinary transastions an 
offer is not binding on the party making it, 
until it is published or sommunisated to 
the party for whom it is intended and as 
the amendment of the Act is now under 
consideration, it is desirable that this question 
whieh is constantly arising in one form or 
&nother in references to the Oourt under 
seetion 18, should be settled by the Legislature 
The appellants did not, rely upon Dossabhai 
Bezanjt v. The Special Officer, Salsette Building 
Sites (1), where the only question was 


(1) 16 Ind, Cas. 519; 86 В. 599; 14 Bom, L, В. 592, 
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whether the award whigh had been filed 


and promulgated was в valid award under the 
Ast. tf Jasob Bapuji had aontinued as Asquir- 
ing Offiser and on reseiving the opinion of the 
Consulting Surveyor had made his award 
in this form: "I think the proper amount of 
compensation to be awarded is X rupees but 
as the Consulting Surveyor thinks i$ should be 
X minus Y rupees, Laward X minus Y rupees,” 
then no doubt that desision would have been 
in point, 

Kooverbat v. The Assistant Collector, Surat 
(2) seems to me direetly in point and I have 
no wish to alter anything I said in my 
judgment in that ease. 

It is really a question of fast whether 
Jasob Bapuji.mado this award and when 
he wrote on the 22nd  Mareh that the 
doeument was the award, he proposed to make 
І sannot see how it вап be said that he had 
made it. 

The next question is whether the sompensa- 
tion awarded by the Assistant Judge should 
be inereased. The land is described as 
follows in his judgment: “The land under 
reference ів triangular in shape. with а 
short base at the south running to an aeute 
angle whieh is the top of a hill, with hill 
sides falling from the ranges of hill rapidly to 
a valley whieh is equidistant from either aide, 
At the same time there is a general fall from 
north fo south. At the apex of the hill the 
height: of the hill is about 850 feet above the 
sea level, The Agra Road is about 135 feet 
above the sea level The southernmost 
portion of the land is 180 feet above sea 
level. The nearest of the plots is about 1,600 
yards from the Agra Road and 2,500 yards 
from Ghatkopar Railway Station.’ 1t is 
difficult to imagine how any one eould eonsider 
that sueh land had any. potentiality for 
building land: round about the.station a eon- 
siderable number of houses*liad been erected 
after plague broke out in Bombay in 1895.97, 
bat there was no evidence that. many houses 
had been erested in resent years while 
there wasa very large quantity of land 
available on or near the Agra Road. It 
was suggested that a plot nambered 27 
measuring опе aere on the map, elose to the 
southern portion of the land* in referense, 
had been sold at seven annas per square 


е), 
. . (3) 59 Ind, Oas, 429; 22 Bom, І, В, 1136.- - 
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yard, but that estirgate is absolutely fallaeious, 
as plot No. 27 was mold with plots Nos, 33 
and 42 totalling: altogether 11,858 square 
yards and plots Nos. 33 and 42 were far 
better situated than plot No. 27. No sontour 
map has been prodused but from the above 
deseription of the land іп referénee it is 
elear that apart from the а епу of 
getting assess to the Agra Road the соків 
f levelling’ a building site would be 
prohibitive for that losality. In my opinion 
therefore, the land sould only be valued on the 
basis of what would be realised for the grass 
growing on it. On the evidenes with regard 
to this it is impossible to say that the 
desision of the Assistant Judge does not 
award sufficient sompensation, while he has 
added ten per sent, for potentialities 
whieh oan only be sonsidered as of в very 
remote sharaster, 

In my opinion all the appeals should be 
` dismissed with sosts. 

Suan, J.—These appeals arise out of pro- 
seedings under the Land Aequisition Aat in 
respest of landé acquired , for the terminal 
gerviee reservoir at Kerolin the Thana Dis. 
triet for the Bombay Municipality under a 
deslaration of the 17th May 1915, 

The Assiatantor Deputy Coliestor in charge 
of the Bassein Taluka was appointed under 
the Land <Asquisition Aet to take order for 
the acquisition of the land under the 
Government Resolution of that date. Mr. 
Jasob Bapuji was then in charge of tho 
Bassein Taluka as Deputy OCollestor, who 
started proseedings under the Ast with a 
view to make his award. After making the 
. inquiry eontemplated by the Ast he prepared 
his award on the 22nd Mareh 1916, and in 
Besordanee with eertain departmental 
instrustions eontained in the Government 
Resolution No. 6855 of 1909 as amended by 
Government Resolution No. 7487 of 1910, • 
submitted his award to the Consulting 
Surveyor to Government through the Ool. 
lestor of Thana. Thereafter the District 
.Deputy Oollestor wrote to the Munisipal 
authorities to take possession of the lands, 
and possession was. in fast taken about the 
middle of April 1916, The Deputy Collector 
„was then transferred and he delivered over 
‘sharge „of the Salsette . Taluka on the 29th 
April 1916. 

The Consulting surveyor did not agree 
with. the sonelusions recorded by the Distriet 
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Deputy OCoólleetor, as would appgar , from his 
letter of the 3rd July 1916 to the Distriat 
Deputy Collector, and suggested a  muoh 
lower valuation. The Distriat Deputy 
Oollestor, who had submitted his ‘award, 
gave an explanation as required by the 
Collestor, in whieh he stated that he 
had made his proposals to the best 
of his ability and snggested what appeared 
to him to be the proper -prosedure 
aseording to law as he understood it. Не 
wrote then that his proposals had not been 
filed in the Collestor's offiee, nor had they 
been deelared to the parties conserned, 
He thought that they eonld be sorrested by 
the Assistant Collestor in eharge of the 
Bessein Prant, if the Consulting Surveyor’s 
valuation owas eonsidered sorrest. He 
referred to a note whieh, he states in his 
evidence, was added by him to his award 
then (i. e.. 8th July 1916) and whieh was 
to the following effeet; “These proposals of 
award are provisional and aubjeet to ap- 
proval, They are not deelared and are 
not final,” This postssript bears no date, . 
but I sesept it on his evidense as hav- 
ing been made in July 1916. 

The Assistant Collestor resumed the pro- 
seedings in August 1916. He made an, 
award in sesordanee with the valuation of 
the Consulting Surveyor and sent. it to the 
Colleetor in asaordanes with the departmental 
instruetions already referred to. The Col- 
lestor pointed outa small mistake; and he 
amended his award aesordingly, and ulti- 
mately made it final and deelared it on the 
7th September 1916, 

The appellants before us and others 
asked for referenees to the Distriet Court 
under seetion 18 of the Land Aoequisition Ast, 
The Assistant Judge of Thana ultimately 
made hie award on the 23rd Deesmber 
1918 after hearing the parties and sonsider. 
ing the evidence. 

A preliminary objestion was taken befere 
him that the award which was: final and 
‘sonslusive was the award made by the 
Deputy Collestor on the 22nd Mareh 1916, 
and not the ona made by the - Assistant 
Oolleetor, Mr. Cowan, on the 7th September 
1916. Several issues. were raised in aòn- 
neation with the preliminary objeotion, but 
he held onthe 26th August 1918 that the 
final award in the ease was that made by the 
Assistant: Oolleetor. ‘The Assistant Judge 
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practically upheld the valuation of the Con- 
sulting Surveyor subjest to ‘a small varia-, 
tion. In the appeala before us itis urged 
that the award made by the Distrist 
Deputy Collestor onthe 22nd Mareh 1916 
was final and sonelusive and that the 
slaimants ought to be allowed sompensation 
for the lands on that -basis. It is also 
urged that on the evidense the true market 
value is that determined by the Distriet De- 
puty Colleetor. 

On the evidense I see no reason to hold, 
that the eonelusion reaehed by the Assis. 
tant Judge as to tho market value of the 
lands in question is wrong; and on the 
merits noesse is made ont for disturbing 
the award of the lower Oourt. The only 
point that requires eonsideration is whether 
the award prepared by the Distriet Deputy 
Oollestor was made by him within the 
meaning of seetion 11, and whether it was 
final and sonelusive as provided in sestion 
12. If it was, the appellants are entitled 
to eompensation aesording to that award, 
and if if was not, these appeals must be 
dismissed, x 

The questions that arise with referense 
to the award of the 22nd Mareh 1916 by 
the Deputy Colleetor present some diffieulty 
to my mind, in view of the desisions in 
Dossabhat Bezanjt v. The Special Officer, 
Salsette Building Sites (1) and Kooverbai v. 
The Assistant Collector, Surat (2). 

I propose to deal with the question as to 
the interpretation of meetion 12 first, After 
providing for an inquiry and an award 
by the Oollestor in sections 9, 10 and 11, it 
is provided in sestion 12 that the award 
shall be filed in the Collector's о ве and 
shall be final and sonelusive as between 
the Colleetor and the persons interested of 
the true area and value of the land and e 
the apportionment of the sompensation 
among persons interested, exeept as provided 


in the Aet. In the present esse we are 
not sonserned with the saving  elause 
exeept as hereinafter provided," If the 


award made on 22nd Marsh 1916 had 
.been filed, it is aoneeded that it would have 
been final and sonelusive as to the value 
of the land, whatever the departmental 
instruetions to the eontrary might be. 
But it is eontended that the filing is a eon- 
‘dition presedent to its being final and eonslu- 
sive, Lam unable to aesept this sontention. 
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The award when made under sestion HH, 
would be final and sonelusive, When it 
is filed (in the Aequiring Offieer's cffise), 
there ean be no doubt that the award is made. 
Bat it is diffieult to hold that an award made 
under section 11 eannot be final and son- 
elusive unless and until it is filed. The 
gestion provides that sueh award shall be 
filed and shall be final and sonelnsive as to 
eertain matters, І do not see any anfisient 
ground in the wording of the seetion for 
holding that the filing of the award is 
absolutely essential to its being final and 
eonslusive, I agree that the filing is 
obligatory under the Act, and also that the 
step, when taken, puts it beyond doubt that 
the award is made and that it is final and 
eonelusive as provided in the seetion. But I 
am unable to agree that it вап never be final 
and sonelusive unless it is filed. The gestion 
would have been worded in a different way if 
that had been the intention of the Legislature, 
The important thing is the making of the 
award, as provided in seotion 11, and the filing 
is» ministerial aet. Iam unable to attach 
such signifieanoe to the filing of the award as 
is suggested on behalf of the respondent. 

The marginal note of sestion 12 is apt to sug- 
gest that the award would be final and sonalu- 
sive when filed. I do not think that the mar. 
ginal note sould be properly used as an aid for 
interpreting the sestion. Even if it were so 
used, I do not think that it ean justify the eon. 
strustion that the “filing” of the award is an 
essential atep to be taken to make the award 
final and sonslusive as to the -matters 
mentioned in section 12. I am of opinion that 
when the award is made under seotion 11, the 
eonsequenee mentioned in section 12 as to ita 
being final and eonelusive nesessarily follows, 

The important yuestion, therefore, to my 
mind is whether the award was made by the 
Deputy Oollestor on the 22nd Marsh, 
Ordinarily there should be no diffienlty in 
determining whether the award is made or 
not. But the diffisulty drises in sonsequenee 
of the departmental instruetions and the 
prosedure that the Awarding Offiser finds it 
necessary to follow. With regard to these 
instruetions: whish have beem published af 
pages 278—279 of Oampbell’s Law of Land 
"Aequisition, І may add that they have not the 
forse of law whieh: rules made under sestion 
55 ofthe. Ast would: have. They are not 
rules made under that gestion; and it is nof 
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Buggested that fhere are any rules under 
that seetion, 

I..assept the propositions laid down in 
‘Hera v. Secretary of State for India (8) that 
the proesedings before the Oollestor are 
administrative and not jndisial, that the 
Awarding Offiser's duty is not to sonsinde 
the owner by his so-salled award, but to fx 
‘the sum whieh in hia best judgment 
value .and shonld be offered, that the 
Colleetor is not limited to the evidónse before 
‘him, and that it is open to him to take into 
sonsideration the information in the hands of 
the department, The Oolleator's diseretion 
in the matter is unfettered in law as regards 
availing himaelf of sueh information in, the 
hands of the department. “At the same ‘time 

it seems to me that under the Astas well as 
the desisions, it is his duty to fix a sum whieh 
in his judgment represents the market value 
of the land. Sestion 15 makes it elear that he 
shall be guided by the provisions of .seationa 
‘23 and 24 of the Act in determining the 
amount of sompenaation. 

It will be sonvenient to state briefly the 
fasts “whieh have been referred to in the 
argument as bearing on the question as to 
whether the award of the Deputy Odlleator 
їв final and sonelusive. The Deputy Collastor 
‘prepared.an award on the 22nd Marsh and 
"gent it on to the Consulting Surveyor through 
‘the Collestor. He made the following entry 
in the notes of proseedings relating to the 
aequisition:— Award passed and sent for ap- 
proval to.the Consulting Surveyor through the 
Oollestor of Thana,” MTheaward in form is a 
'somplete dooument in aeeordanse with the 
requirements of the Act, and on its face it is an 
'awárd made under sestion 11 after. making 
‘the inquiry contemplated by the Ast 
‘(See KMxhibit 27). On the same day he 
wrote ‘a letter fo the Consulting Surveyor, 
with which he sent his proposed award and 
other papers, in these terms:—- Under rule 11 
of instrustions for the guidanee of Aequiring 
'Offieara I have the honour to submit herewith 
my proposed award for the land to be 
'aequired for. your approval and favour of 
return." No intimation was given to the 
claimants as, required by sestion 12, sub- 
‘sestion (2). "А few days later the Deputy 


' (Б) 82 C. 605; 92 T. A. 93 7 Bom, D, Б. 422; 
N. 454; 1 O. L, J, 227; 2A. La J, Tis 8 Ser 
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Oellestor wrote on the 31st Mareh to the 
Hydraulie Engineer informing, him that the 
award had already been made and sent for 
approval to the Consulting Surveyor of 
Government, and reminded him of the request 
whish he had already made to fixa date to 
Жуз possession of the land (see Exhibit 
19 

Two days before this the same offiser, 
writing on behalf of the Collestor of Thana, 
had informed him that the Distriet Deputy 
Colleetor had eompleted the acquisition 


proeeedings, and proposed an.award and had 


sent it to the. Consulting Surveyor, and 
that the Mamlatdar had  bsen instrusted to 
hand over possession to the Bombay. Munioi- 
pality (see Exhibit 32), I have already 
referred to the fast that the possession of the 
land was taken in April. 

‘In July the Oonsulting Surveyor dis. 
approved of the award of the  Daputy 
Colleator, who, when ealled upon to submit 
an explanation, said that he had made. his 
.proposala to the best of hia ability. and 
pointed out a way whieh he thought was 
open to the Oollestor acsording to law. 
He also added а footnote to the award, to 
whieh I have already referred. Thereafter, 
the Assistant Oollestor resumed the pro- 
esedings and made his award on:the 11th 
August’ 1916 in whish: he: ascspted:: the 
valuation of the. lands, bythe QOonsulting 
Surveyor to Government; and ‘made the 
following note in the diary of the.proseed- 
ings: award made and filed.’ He then 
sent itto the Colleetor for approval,’ who 
approved of it subjeet to a alight. alteration 
(see Exhibit 43), Tha alteration was. авверё. 
ed by' the Assistant Oollestor on ‘the 7tb : 
September 1916, and the award: was.then 
made final and deslared. 

These faats elearly show that the depart- 
mental igetrustions praetieally leave nothing 
to the judgment pf the Awarding Offieer, 
who has to make his award under sestion 
11 of. the-Aat. These instruetions ignore the 
individuality and the statatory obligations 
of the Asquiring Ofiser. It is provided in 
the instrustiona that “in all eases, where a 
referense to the Oolleetor is made the 
Aequiriug Offiser should make his final 
award assording to the. instruetiona. from 
the Collestor." Thesa. instructions, :І think, 
go far beyond whetis.Iaid.do vn.in Hera’s case 
(3). That is the. vios taken; in; Dossabhai’s 
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case (1). Batehelor, J,’s judgment. is algar on 
the point, and Heaton, J.’a observations at 
the end of ‘his, jadgment point to the same 
conelusion. Referring to Esra’ s case (3) he says 
as follows (page 606).— "But if, and this 
seems to me very doubtful indeed, that 
judgment goes the length of Saying that 
the.Speeial Colleator should set aside his 
own opinion and his own сопвоіепве and 
substitute for it an estimate made by some: 
body else, then I should find the very 
greatest diffsulty in following that sonelu- 
sion,” My own reading of the provisions of 
the Ast and the judgment of their Lordships 
of the Privy Oounsil in Hzra’s case (3) lead 
me to the sonelusion that while the Ast gives 
the Aequiring Officer very wide diseretion 
as to the seopa of the inquiry and ав to the 
materials whieh he may taka into oon- 
sideration, it requires iim to make an award 
as to the matters mentioned in весіїоп 11, 
and to have regard to the provisions of ses- 
tions 23 and 24 in determining the amount 
of saompensation as laid down in seation 15, 

I have earefully sonsidered the ratio 
decidendi i in Koocerbas’s case (2). While I 
resogniss that the special fasts of the sase 
afford & basis for distinguishing it from 
Dossabhat's case (1), I think that there is a 
dertain degree of sonflieó in the reasoning 
underlying these decisions. I have, therefore, 
stated my own view as to the meaning of 
the Bestions of the Ast and as to the effest 
of the departmental- instruetions. 

Though I. have stated the various air- 
eumstanses whish have been referred fo in 
the argument, I do not think that they 
necessarily help us in determining whether 
the award was made by the Deputy Collector 
in Marsh 1916, What the Deputy Collector 
himself said or did in July does not seem 
to me fo affeat the question, The omission 
to file the award as required by sestion 12 
(1) and to give notise to the parties under 
sestion 12 (2) suggests one inference, while 
the taking of possession soon after the 


‘proposed’ award suggests the sontrary infer- . 


enee, On the one hand it seema that so far 


as the Deputy Collestor was soncerned the ' 


award contained the valuation, which in his 


PE judgment was éorrest: on the other hand 16 


appears that at the time he merely proposed 
it as required by the instruetions, and that 
he did not ‘make’ it. -It is not neeessary 


for the purpose of these appeals to determine р 
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whether the &esond award made by the 
Assistant Oollestor really. represents, his 
opinion as to the market value of the prop. 
erty. But that award refera to the award 
of the 22nd March as a ‘provisional award.’ 
In a sense this eireumstanee brings the 
present sase nearer the fasts in Dossabhat’s 
case (1) than Kooverbas’s case (2), Lastly, there 
is the entry in the diary of proceedings that 
the award was ‘passed’ and sent for approval 
to the Consulting Surveyor, and there is the 
Awarding Officer's ‘letter of the same date 
io that Ofiser. We-have also.the faot that . 
the award purports to be a eomplete doou- 
ment sueh as is contemplated by sestion 11, . 
These fasts also suggest sonflisting inferenees,- 

І must say that I have felt great diffieulty , 
in this ease in deciding whether the Deputy | 
Collestor made his award on the 22nd March 
or not, Onthe whole, I have come to the 
sonslusion, though not without ‘hesitation, 
that it is not established. on the special. fasts 
of this sasa that the Awarding Officer ‘made : 
his award on the 22nd Mareh, Therefore, 
the only award in the ease, such as itis, is ` 
the award whioh purports to have-been made 
by the’ Assistant Colleetor. At the same 
time I desire -to make it olear that 
to my mind it does not neoesearily follow 
tbat-an - Aequiring Officer does not make 
his.award, simply besause he sends it to. 
the Oolleetor or to: any other officer for ap- 
provél For instanoe inthe present, ease the 
award was made by the Assistant Oolleetor . 
onthe lith August even though it was: 
sent afterwards’ to- the Collestor for approv: : 
al ^C ‘ 

I, therefore, agree that the appeals may be 
dismissed. 

I may add that the difficulty arising from 
the departmental instructions is:real. In 
my opinion the whole position requires to 
be sonsidered, with a view to make it lear 
béyond controversy as far as possible, either 
by adequate rules under sestion 55 of the , 
Ast or by a suitable amendment of the Aet, 
as to what should constitute the making of | 
the award, and what definite step, if any, 
should make the award final and sonelusive 
of the matters mentioned in sestion 12 of 
the Act, . 

; Арый dismissed, 
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ALLAHABAD HIGH COURT. 
First Отуп, Appear No. 49 or 1919. 
June 14, 1921. 
` Present :— Ме, Justice Tudball 
and Mr, Jüstise Sulaiman. 

Raja MAKUND SINGH —DzrENDAXT— 
APPELLANT 

. -versus ` ; 
GOPI PRASAD лир OTHERS—PLAINTIFES 
AND OTAER Derenpants—RESPONDENTS, 


Custom—Pre-emption—Village held by one com- 
munity-Village subsequently held by another com 
munity—Custom, whether binding on latter. 


Where а whole community has been completely 
blotted out, the oustoms which prevailed in it prior 
to its destruction do not hold good with another 
community which comes in and replaces it. The 
custom of pre-emption does not attach itself to a 
property, it isa practice which exists in a certain 
community and if such a community is entirely 
eliminated, its customs must die with it. A new 
community coming in and taking its place would 


in no way be bound bythe old customs. [p. 112,- 


cols, 1&2.) 

The wajib-ul-arz of a village, the whole body of 
co-sharers of which belonged to the Kayesth com- 
munity, recorded a custom of pre-emption. The 
village subsequently was sold for arrears of Govern- 
ment revenue and passed into the hands of a 
Brahmin family. After this there was a settlement 
and no record whatsoever was made as to the 
existence of any custom of pre-emption. The 
question was, whether the custom which existed 
among the Kayesth proprietors continued to exist 
among the Brahmin proprietors: 


Held, that as the custom followed by the Kayesth ' 


community had no concern with the ownership of 
the Zemindari, and was merely a communal, or 
caste or family custom, and ag that community 
was eliminated, the onstom died with it and the 
successors of that community were not bound by it. 
[p. 112, col. 1.] 

First appeal from an order of the Subordi- 
nate Judge, Jhansi, dated the 21st Ostober 
1918. 

Dr, Z. М, Katju, for Appellant. 

Mr. Durga Oharan Banerjee, for the Re- 
spondents. А on o Р 

JUDGMENT,-—Thisisadefendant-vendeeo's 
appeal arising out of a suit for pre-emption, 

: The three vendors are the sons of one 
Jatwar Singh, a Brahmin by caste. The 
plaintiffs are the two first sousins of the 
vendors, "Their ease is that on the 25th 
of July 1915 the vendors sold this pro- 
perty to Raja Makund Singh really for 
the sum of Rs. 8,000, but falsely entered 
a sum of Ha 11,000 inthe sale-deed; that 
there is а eustom existing among the pro- 
prietors of the village under whieh the 
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plaintiffs by reason of their blood relation- 


` ship alone are entitled to preempt. They, 


therefore, elaim the right to pre-empt not 
on the basis of oo-ownership but simply 
on the basis of blood relationship, The 
suit was instituted on the 26th of July 
1916, that is, on the last day of limitation. 
The vendee sontested the ease. He denied 
that there was any such eustom; he pleaded 
that Ra. 11,000 was the true .sonsideration 
and he further urged that the plaintiffs 
had been offered the property prior to 
his  purshase and had refused to pur. 
shase. The ease as we have said above, 
was instituted on the 26th July 1916. Tha 
Court below completed the вазе up to tha 
arzudients on the 18th of September 1917. 
It thereupon postponed the sase for delivery 
of judgment, It did not deliver judgment 
until the 21% of Oetober “1918,” Tho 
recording, of the evidenoe was  sompleted 
on the lst of February 1917 and the ease 
was postponed some 3 or 4 times then 
for the hearing of arguments and the 
arguments, as we have noted above, were 
not heard ‘until the 18th ' of September 
1917. The Court below held in favour of 
the plaintiffs on the question of eustom 
and consideration and also on the question 
of the alleged refusal to purehase. It held 
that there was a eustom binding on the 
parties, under whish the plaintiffs were 
entitled by reason of their relationship to 
take the property in priority to an out- 
sider. It also held that the true sale ооп. 
sideration was Rs. 8,000, and not Rs. 11,000 
and it held that no offer had been made 
to the plaintiffs and they had not refused 
to purehase, Naturally, the judgment 
having: been delivered so long after the 
hearing of the arguments and the reeord. 
ing of the evidense, there are several 
mistakes in it, 

The defendant urges before us: — 

(1) That the evidense on the reword 
establishes no eustom under whish the 
plaintifis have any right to pre-empt on. 
the basis of their relationship. A. 

(2) It is next strongly urged that the 
lower Oourt’s finding as to . the sale-son- 
sideration is wrong; that there is no evi. 
denes whatsoever upon the resord to show 
the market prise; that the avidenee' of the 
solitary witness Asharfi Lal’ is unworthy 
of belief and utterly insuffisiont to shift 


Vol. LX1V] 
MAKUND SINGH t, GOPI PRASAD, 


upon the defendant the burden of proving 
the true 'eonsideration; and lastly, it is urged 
that the evidenee prodused by the defend- 
ant is sredible and supports the contention, 
that Rs, 11,000 was the true sonsideration. 
The question of refusal to purehase has 
not been very strongly pressed, although 
our attention has been ealled to the evi. 
dense on the point. 

Coming first to the question of austom, 
there are eertain points whieh have воп: 
siderable bearing upon the question. The 
plaintiffs filed an extrast from the wajib- 
ul.are of 1864. Tha defendants filed the 
whole  wajib.ul.arz of the year 1864, 
There have been three settlements in 
this village. One in 1864, one in 1583 and 
оов in 1903-1904, The wajib ul are of 
1864 sontains a brief history of the village. 
The then Lambardars and a fairly large 
body of.eo-sharers dietated that wajtb-ul-arz. 
They stated therein that this village Nainpura 
had been founded by their апоевёог, one 
Nain Sukb,a Kayesth by easte, that it waa 
he who had turned the jungle into sultivation 
and had settled the village and that the 
Yemindari of this village had aontinaed in 
the family without interruption and without 
the entry of any stranger from outside, and 
on tlie date of the twajzb.ul-arz the whole body 
of «o-sharera consisted of Kayesths, the direst 
deseendants of the said Nain Sukh. Inone 
. paragraph of the wajtb-ul-arz headed "Mention 
of the right of pre-emption,” there is an entry 
to the following effeet:— 

"When a so-sharer wants to transfer his 
Bhare, first his near brothera shall have a right 
to purshase it, then the so-sharer of the patti 
and then again the eo-sharers in the village. 
If these persons refuse to purehase the 
property, then the transferor shall be at 
liberty to sell, mortgage or make over the 
property to any one he wishes.” 

This, so far as the dooument goes, isa prefest- 
ly olearly worded statement and aseording to 
its simple meaning the near brother, 
irrespeetive of whether or not he was в 
eo-sharer, would have а right to take the 
property of а seo-sharer who wished to 
transfer it. ` 16 has been argued before us 
that this really means that the near brother 
should also be  eo-sharer and our atten- 
tion has been salled to a judgment of & 
learned Judge of this Court in another 
ease whore it was so held, but it is 
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suffisient to point out that the doeument 
whish our learned brother was there oon- 
Sidering had in it language whieh the 
present dosument does not sontain and that 
that language no doubt was sush as to be 
elearly open to the aonstrustion that the near 
relative was also bound to be а so.sharer. 
There ino such language in the present 
dosument, and we have no doubt whatsoever 
that when the so-sharers relied on this ous. 
tom, they meant thata near brother would be 
entitled to take the property irrespeative of 
whether or not he w3s a eo-sharer. In the 
year 1883 the entry made against the 
heading "Oustom of pre-emption” ran as 
follows :—'’ There has been no оввавіоп (for 
the exersise of the right) in this village but 
the eustom of pre-emption is admitted.” In 
the year 1883 the oo-pareenary body still 
eonsisted of the dessendants of Nain Sukh, 
In the year 1893 the so-sharers of this 
village fell into arrears with their Govern- 
ment revenue. Government apparently at- 
tached the whole village, put it to sale and 
it was purehased in the name of Jatwar 
Singh Brahmin the father of the present 
vendors. He apparently was a member of a 
joint family eonsisting of himself and his 
brother and their children, for we find that 
when mutation of names was effested, the 
names of both brothers were entered and that 
finally in the year 1909 there was a partition 
under whioh each braneh of the family took a 
half share; the village was then divided into 
two sompletely separate mahals; the mahal 
allotted to Jatwar Singh and his sons is the 
mahal whish ia now in dispute, aud the whole 
of it has been transferred to Raja Makund 
Singh. After the purehase by the Brahmins 
in 1893 there was asubsequent settlement in 
1903-1904,at whieh time no resord whatsoever 
was made as to the existence of any eustom 
of pre-emptios. To prove the existense of the 
custom the plaintiffs relied upon these old 
wajib-ul-arses and pleaded that that eustom 
stillexisted. The lower Oourt asseded to 
this sontention. We find it diffisalt, in faet 
impossible, to follow its example, It ia 
slear from what we have stated above that 
the eustgm whish existed among the Kayesth 
proprietors of this village, under whish a 
near brother was entitled to take the pro. 
perty whenit was alienated, was’ one whieh 
had no eonnestion with the eo-partnership of 
the village, It clearly was a onstom either 
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of this special family or at the utmost of the 
Kayesth sommunify in the village. There 
"was alearly no nesessity for the relation who. 
wished to take the property to have any. 
previous eonneetion with the Zemindari of 
the village at all. In the year 1893 the 
whole Zemindar Kayesth sommunity of this 
village seased to exist so far as the Zemin- 
dari was eoneérned. They were replased by 
а Brahmin family whieh, of sourse,had no 
sonnestion with them and whioh is not shown 
to have among its members any sash oustom 
prior to the date of purchase, It is not pleaded 
that subsequently to the sasquisition of thia 
Zemindari any s5uoh oustom sprang up 
in this Brahmin family, In. fast the 
evidence shows that the two branshes 
have been at ill-will for a  aonsiderable 
length of time and the partition itself 
ів а further indication of the same. The 
two branches have separated their rights 
sompletely so that one should have no воп: 
eern or sonnestion with the other, The 
partition has been eompleted and is perfest, 
We find it impossible to eoneeive that the 
sustom whieh existed among the Kayesth 
proprietors sontinued to exist among the Brah- 
min proprietors for, as we bave pointed out 
above, this sustom had по eoneern with 
the ownership of the Zemindari, It, there- 
fore, at the utmost was а sommunal ог a 
caste or a family eustom whieh sould not 
in any way whatsoever be applied to the 
Brahmin family whieh sneseeded the 
Kayesths in the year of purehase, We 
would note that the present ease is a 
very different ease indeed from those in 
whieh an outsider comes in and obtains a 
share in а village and beaomes a member 
of a pre-existing eo-parcenary body in which 
there is an existingeustom. In the present 
ease the whole. pre-existing во-рагвепагу 
body was  eompletely wiped ont and 
replased by an entirely new бо parsenary 
body. It is impossible to say that . the 
pre-existing eustoms of the previous body 
would attash themselves to the new so- 
pereenary body. The Brahmin eo-parneeners 
were not bound in any way whatsoever 
by the -sustoms whieh bound their prede- 
easBorB-in-title, They did not enter an 
old pre-existing eo-pareenary body, they 
replaeed it, and it .is diffieult, if not: 
impossible, to hold that where a whole 
sommunity thas been eompletely blotted 


CASES. (1921 


out, the customs which prevgiled in it 
prior to its destrustion should , hóld good 
with another eommunity whieh eomes in 
and replases it. The onstom of pre 
emption does not attash itself to a property, 
it is a practise. whieh exists in а oertain 
community and if sueh а sommunity is 
entirely eliminated, its anatoms must die 
with if. A new eommunity soming in and, 
taking its place would in no way be bound 
by the old austoms. The plaintiffs, as wa: 
have said above, have not attempted to, 
show that in their own family or sinse 
their aquisition any suah custom has arisen 
among the proprietora of this village. In fact 
the recent history of the village goes elearly 
to show that no such eustom sould possibly 
have arisen. We, therefore, ‘find on this. 
point in favour of the defendant-appellant, 

In regard to consideration we ‘should also 
like to: state that in our opinion the 
desision of the Oourt below is wrong, 
Prima‘ facie the amount entered in the 
sale deed must be taken to be correct, 
unless and until the plaintiff has placed 
before ‚е Court some prima facie evi. 
dense whieh the Court ean aesept, which, 
would go to throw suspision upon the 
araount thus entered, in whieh ease the 
burden would be shifted, and shifted very. 
easily perhaps, to the shoulders of tho. 
defendant to prove the true sonsideration. 
In the present ease the only етійепва 
tendered by the plaintiffs to shift the burden 
on to the defendant is the atatement of the, 
witness Asharfi Lal Patwari. The lower 
Court wrote its judgment about one year and 
nine months after it had heard , the evidence; 
and 13 months after it had heard the. 
arguments. Asharfi Lal was an attesting . 
witness to the sale-deed. His story was 
that the Raja had told -him that Ra. 3,000 
eof the consideration was bogus and he tes- 
tified to that  effest. In respeet. to this 
witness the Judge of the Court below remarks ` 

ав follows:— 

Asharfi Lal, who has been examined on 
the plaintiffs’ side, is an attesting witness to , 
the sale-deed. He bears. testimony to the 
fast that thereal sale pries was fixed at . 
Bs, 8,000 while the exsess sum was entered ; 
fistitiously in the deed,the vendee having 
had the fear of-pre-emption. This witness 
is the Patwari of the village Hardoi, whore- 
of the vendee is‘a resident, It is, therefore, , 
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not improbable that the witness should have: 
been in onfidence with the vendee 
and thus have known how the, transaetion' 
was settled and at what prise." We have 
examined Asharfi Lal’sevidense. The Judge 
of the Court below apparently overlooked the 
fast that in his eross-examination this witnees 
had to admit that sinse the exeeution and 
attestation of the sale-deed sonsiderable ill- 
will had sprang up between himself and Raja 
Maknud Singh. Нә had given evidenae in a 
sriminal ease in which some relatives of 
the Raja“ were involved and in whioh they 
had been  eonvieted and  wentensed to six' 
monthe’ imprisonment. He olearly -admits 
the frietion whieh has arisen віпве. In one 
part of this evidenoe he said: "After the. 
murder sase, in the oase relating to my 
residenee at Jalaun' Tehsil I stated that 
there was an illfesling between Raja 
Makund Singh and myself and I prayed that 
I might be transferred from that plaeo.” He 
had to admit that һа had made an entry in 
his disry about the- exesution of this asle., 
deed for tlie sum of Rs, 11,000, But there 
wads no entry of sourss (nor would one 
axpeat: to бой one) that the true sale eon 

sidefation was Rs 8,000. This is the sole, 


piese of evidenos on whieh the Court below, 
acted as transferring. the burden of. 


has 
proof’ from the plaintiffs to the defendant, 
We dowmot: think, that this evidenos is 
stffisiont, It) is impossible to plase upon 
this witness’ statement the relianes whieh is 
nesessary for the Court to be able to ast, 
as the Court below has done. If во, it would 
indeed be very simple for a plaintiff to 
shift the burden by putting forward one 
false witness to make a false statement: 
No Ooart sould possibly assept this evidenee 
of Asharfi Lal as good, evidense worthy 
of the slightest belief, 
it is true, prodused evillenee * which, 
if aesepted, would go to show that the 


full sonsideraion was Rs. 11,000. As the. 


Oourt; however, has pointed out, there sre 
éertdin points of suspision arising in that 
evidenee; a8 for example, the non:produetion 


of the Raja’s acsount-books, the faot that the. 


vendors had actually applied to be deslared 
insolvents and that вё that time aseording to 
the defendant two large sums of money of 
Rs. 1,000 and Rs. 2,000 were advaneed on the 
meré execution of promissory notes.. These no 
doubt are points of suspicion, but onee the 
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evideuse of Asharfi Lal.is eliminated, it is 
uunesessary for us to weigh sueh evidenee 
closely In our opinion there was no 
shifting whatsoever of the burden in the pre- 
sent ease. The evidense whieh is nesessary 
to shift the burden is evidense whieh prima 
facie the Oourt san believe, There is no 
such evideriee on the resord in the present 
ease. Мо attempt whatsoever has been made 
to prove the annual profits of the property.or 
its market valde. Asa matter of fast this, 
property had been mortgaged, noi many 
months before ‘it was sold, with possession 
фо a. mortgagee for the sum of "Rea; 7,500. It” 
apparently was à most exeellent bargain for 
the mortgàgee, besause: when. the · vendee 
offered him Rs. 7,509, he refused to accept it. 
Toe mortgage was for a fixed period of 20° 
years ‘and .he. expressed his intention of 
continuing to hold forthe 20 years, This he 
elearly ‘would not have done had he riot had a 
good bargain in his hands. Acsording to the 
plaintiff the vendors sold their equity ` of 
redemo'iou at the utmost for about a sum of 
Вз. 300. Rs. 500 was dedueted on assount of 
expenses, etd., but of this sùm fot more than 
Ra. 200 sould. possibly have been expended in 


the purshase of the stamp and the, 
exesution aud registration of the dosu. 
ment. Therefore, aseording to the 


plaintiff the equity of redemption was sold 
for Ra 300. Wa Gnd itimpossible to believe 

this, in view of the oireumstaunses whioh we 
hays alrealy mentioned, Wa, therefore, hold 
that, the desision of the Court below as to the 
sala sonsideration is ineorrast and that the 
defendant vendee wonld, if the suit were 
deareed, bə entitled to resover the full sum of 
Rs. 11,000 from the plaintiffs respondents, The 
result, howevar, by reason of our finding on the, 
Arat isane, is that the apoea[ is allowed. The 
plaintiff,’ suit will stand dismissed with sosta 
in both Oourts, Oosts in this Court will 
inslude fees on the higher seale, 


Appeal decreed, 
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ARJOON VISHNU e. HORMUSJEE SHAPURJEE SEERVAI, 


BOMBAY HIGH COURT. 
"Civit EXTRAORDINARY APPLICATION No, 333 
or 1920 
April 5, 1921, 
Prank —Sir Norman Macleod, Kr., Ohief 
Justise, and Mr. Justise Shah. 
'ARJOON YISHNU-— PrAINTIFF — APPLICANT 
versus 
HORMUSJEE SHAPURJEE SEERVAI— 
Derexpant—-Opronent. 
Master and servant—Daily and monthly hiring, 
distinction between, 


Plaintiff who worked for the defendant received 
a daily wage, the amount he earned during a 
month being calculated according to the days on 
which he worked, Sundays and the days on 
which he was absent were not paid for and pay- 
ment was made af the endofeach month. After 
working for twenty-six days in a month the plaint- 
iff left without notice : 

Held, that the contract between the parties was 
that of daily and not one of monthly hiring, and 
that the plaintiff was, therefore, entitled to his 
wages for the twenty-six days on whieh he had 
worked. [p, 115, col. 1,] 

Rule. 

Mr. A. A. Adarkar, for the Applicant. 


Mr. G, №, Thakor, for the Opponent. 


JUDGMENT. 

MaoLxop, C. J,— This wasa suit filed in 
the Small Oauses Court by the plaintiff 
against the proprietor of Wimbridge and 
Co, slaiming wages whish were due to 
him. The admitted fasts are that the plaint- 
iff reaeived а daily wage, the amount he had 
earned ‘during the month being ealenlated 
assording to She dayson whieh he worked. 
Sundays, therefore, and the days on, whieh 
the plaintiff was absent, was not paid for, The 
plaintiff's eyidenae as shown by the reoeord is as 
follows :—''We are not paid for ‘Sunday,’ 
Our wages are one rupee per day. Wages 
are enleulated , at that rate, though paid 
in lump. I am also not paid for days 
absent, We were asking for more pay. 
Defendant deslined and I left. Some others 
also left.” Then the sorrespondenee was 
put in whioh throws no light on the present 
question, exoept that in it the plaintiff 
slaimed that he was a daily labourer and at 
the end of the defendant's letter of the 3rd 
of July (appear the following words: ‘ The 
story of ‘daily workmen ’shows more of the 
legal toueh than a statement of the fast, ” 
There was no suggestion then, when in the 
gorrespondense the plaintiff olaimed that he 


was 2 daily labourer, that he was a monthly 
servant, 

Then the defendant was ealled and said: 
“I say plaintiff is a monthly servant, Plaintiff 
is not paid for Sundays and for absent 
days, The Day is paid onee a month on that 
ealeulation. ? 

The resord shows that defendant olosed 
his ease, and the finding was: “J find that 
the plaintiff isnot- a monthly servant and is 
entitled io his earned wages for twenty. 
віх daye. Deoree for plaintiff for Ra, 26 and 
eosta,” 

An applisation was made to the Full Court. 
The judgment of the Fall Oourt was as 
followe:—“We think thie plaintiff was a 
monthly servant. He admits he stayed away 
of his own aesord. Suit dismissed,”  * 

On the evidenee reeorded in the Trial 
Court, itis perfeetly elear that there was no 
sontrast that the plaintiff should only be 
paid for the work done ‘by him if he som- 
pleted а month's service. The sontraet waa 
that the plaintiff should earn a rupee for 
every day on whieh he worked. The fast 
that he waa not paid at the end of eaeh day, 
but that at the end of esah month a enleula. 
tion was made of the days on whieh he had 
worked and the amount due for those days, 
does not make the eontrast one of monthly 
service. We have no indieation on the resord 
why the Full Court eame to the sonslusion 
that ihe plaintiff was a monthly servant. 
From the arguments addressed to us it would 
appear as if the Full Court had aosepted 
certain statements made at the Bar as evi- 
denee, and had  aeeordingly differed from 
the desision arrived at in the Trial Court. 

A very similar question was desided in 
Parkin v. South Hetton Ооа Company (1). 
In that ease tho fasts were that the plaintiff 
was employed as a putter ina eolliery, the 
employment being terminable at any time 
by fourteen days’ notice by either party; 
his wages depended upon the amount of work 
done by him upon eash day, whieh was 
ascertained daily; the wages were payable 
and were paid fortnightly, The plaintiff 
having worked for four days during part of a 
fortnightly period refused to sontinue work 
without having givennotiee and was dismissed, 
The employers refusàd to pay him any wages 


rN PL 


(1) (190) 98 L, T. 162 atip. 164; £4 T, L В, 193, 
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for.the four days upon whieh he hid worked, 
upon the ground that they were forfeited. 
In an astion by the plaintiff to resover wages 
for the. four days the Oounty Oourt Judge 
desided that the wages in respeat of eash 
day besame due ве they were sarned and 
that the plaintiff was entitled to resover. It 
was held by the Court of Appeal that, as 
the wages were earned daily, though payable 
only at the end of eaoh fortnight, the 
plaintiff was entitled to resover wages for 
the days upon whioh he had worked. The 
question, therefore, was whether there was 
a daily hiring, so that the wages earned 


became due as they were earned, or whether ` 


there was a fortnightly hiring, in whieh 
ease tha wages would not beeome due until 
a fortnight’s wages had been earned. Sir 
Gorell Barnes said :— 


"I think that this ease turns simply upon 


the question, what was the contract between 
the parties? No assistanse ia to be derived from 
other eases in whioh different eontrasts have 
been sonstrued. In the present eass the 
County Court Judge has found that ‘the 
wages in respest of eash shift beeame due 
as they were earned, toties quoties, on the 
completion . of eash suosaessivs shift. In 
my opinion that was either a finding of 
fast or an infereno» of law from the fasts, 
lf it was a finding of fast, we are bound 
by it, and, if it was an inferenee of law, I think 
thatit was right. Therefore, the workman’s 
wages were earned ash day, though not 
payable until the end of eash fortnight, 
and there was no fortnightly hiring.” 

Here in this ease on the evidenaa the 
finding. of the Trial Court was that the 
plaintifi’s wages were earned eash day, 
though not payable till the end of the month; 
therefore, there was a daily hiring and not 
a monthly hiring. Thera is no justification, 
therefore, on the resord as it stands, for the 
Full Oourt to have reversed.the dgeision of 
the Trial Court. If the defendant had wished 
the Court to consider further evidenee, that 
sould only -have been done assording to law. 
I think, therefore, this Rule must be made 
absolute and the dearee of the Trial Court 
restored. 

As to Appliaation No, 332 of 1920, this 
was & similar suit by another plaintiff against 
ihe same defendant. The resord was: “ By 
sonsent desres for plaintiff for Rs. 19 and 
costs." The resord cught really to have been: 
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“ By sonsent the desision in the other suit 
is to be taken as governing the desision in 
this suit." But aa the resord stood, it seamed 
as if the defendant had  eonmsented to the 
desree being passed against him. The Full 
Court, presumably for the same reasons as 
in the other case, reversed the desision of 
the Trial Court. For tbe reasons whieh I 
have already given, in Civil Extraordinary 
Application No, 332 of 1920 we restore the 
order of the Trial Court. Rule will be made 
absolute in both sases with eosts through- 
out. 
8нан, J.—I agree, 
Rule made absolue. 





BOMBAY HIGH COURT. 
Ѕисохр Orvrr, Appear No. 158 or 1920, 
Marsh 31, 1921. 
Present :—Sir Norman Maeleod, Kr., 
Chief Justise, and Mr, Justiee Shah. 
DHULABHAI DABHAI AND OTHERS— 
APPELLANTS 
versus 
LALA DHULA—Respoxpent, 
Hindu Law—Joint family—Partition—Purchaser 
from co-parcener. 


If an outsider purchases a particular portion of 
joint family property from one of the co-parceners, 
he is entitled to file a suit against the other meme 
bers of the family for partition, and, on partition, if 
possible, the property which he haa purchased as 
belonging toa certain co-parcener should be given 
to him as his share, [p. 116, col. 1,] 


Second appeal from a decision' of the 
Distriot Judge, Ahmedabad, in Appeal 
No. 384 of 1918, sonfirming a deeree passed 
by the Subordinate Judge at Borsad, in Civil 
Suit No. 239 of 1914, 

Mr. G. N. Thakor, for the -Appellints, 

Mr. A. G. Desai, for Respoadent No. 1, 

JUDGMENT.—One Gema was the owner 
of eertein property whieh he had mortgaged 
to one Babashahi. Gema died leaving 
three sons, Dabhai, Gokul and Hemta. 
Dabhai died leaving two sons, Dhula and 
Desai, One Dhula Rama paid off the two 
mortgages oréated by Gema, and in eonsidera. 
‘tion of this Gokul and Hemta sold. to 
"Ы в sertain plot of land whish in these 
proseedinga is referred to as lot А, That 
was in 1908. Then in pnus a sons of 


116 
DHULABHAI DABHAI t. LALA DHULA. 

-Dabhei fled Suit No. 239 of 19:4 to resover 
-by partition separate or joint possession of 
one-third' share in that property A. Sub- 
‘sequently Dhula Rama filed Suit No. 388 
.of 1914 to resover his share of the whole 
-of the family property by partition. It will 
not, be nesessary to refer to the sourse 
whieh the trial of these two suits took. 
But on the 4th August 1919 judgment was 
passed by the Distriet Judge in two first 
appeals from the judgments of the lower 
Oonrt in these two original suits. The 
result of that judgment was that Suit 
No. 239-of 1914 was dismissed, and in Suit 
No. 386 of 1914 partition was desreed, 
property lot A, whieh was estimated in value 
at two-thirds of the family property, being 
allotted to the plaintiff in that suit, the 
remainder of the property being given to 
Dhula and Dabhai as their one-third share, 

It has’ been urged that Dhula Rama, as 
the parshaser of lot A from two of the 
.во pareeners, hadno right to file a snit for 
partition of the whole property. But that 
question was desided by two desisions of 
this Court in Pandurang Anandrav v. Bhaskar 
Shadashie (1) and in Udaram Sitaram v. 
Ranu Pàñdüji (2). 1 appears eertain from 
those ‘two deeisions that if an outsider 
purehases в partisular portion. of ' joint. 
family property from опе of the co-parceners, 
he is entitled to file &. suit against the 
other members . of the family for partition; 
ёп, on partition; if possible, the property 
whieh hé һай, purehüsed as belonging t6 
a oertain co-pareener should Be given to 
him as his share. Therefore, it is quite 
slear that Dhala Rama’s suit was a perfeatly 
good suit to partition the family property, 
while the suit of Dbula and Desai Dabhai 
Фо reeover by partition from the heirs of 
Dhula Rama either separate or joint pos- 
. session of one-third share of lot A was 
entirely  miseonseived. Really the only 
question whieh arises is whether the parti- 
tion whiéh was effeated by the Distriet 
`'$пйдё wasa fair and equitable partition, 
He has valued lot A at two-thirds of the 
whole of the family property and awarded it 
to the song of Dhula Rama, 

Jt was eohtended that there was a well 


- (1) 11 B: H, €, È, 72. 
 Q 11 B, E, 0, & 76. 
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in lot A, and that a well if joint, family 
property was indivisible, therefore, in some 
way the sons of Dabhai should bé allowed 
a share in the well Bat’ whatéver 
the law may, be, this question was never 
taken in the lower Courts, The. only groun 

upon whish the sons of Dabhai objedted 
to the valuation and the method of partition 
was that the land in lot, A was not properly 
valued at Hs. 992. The land of that lot 
was worth Rs. 2,000 ae it was the bésé 
land and had a well in the field, and, 
therefore, in some way they should be given 
& share in the well. The result then is, 
аз very often happens, that a question of 
law is raised in sesond appeal, although thé 
evidenee . upon whieh alone that iiuestion 
of law eould be desided has nof beer ‘led, 
"We do not know thë 
somparative situations of the various items 
of the family property, and’ it is поё 
possible to say whether it would bé 
any use to give the plaintiffs the sond 
of Dabhai, the rights of taking water 
from the well in lot A; nor вап it be said 
that we haye the materials to satisfy ua 
that .they should be givén one third of lot 
А as that would involve partition of, eash 
item of the joint family property aniongat 
the elaimante. It seems to us really that 
they are seeking in sesond appsal to set. 
aside the partition whieh has béen mada, 
by the Distriet Judge, оп a ground whioh’ 
eannot be sustained. The Ріөбгівё Judgé 
haa partitioned the family property in the 
only way in whiohit sould be partitioned,’ 
He has taken the value of eásh lot, and 
he has inereased the value of lat A by Rs. 500; 
fhe value of the trees, whieh Dhala Rama 
had sold, and finds the value of lot A to 
be Rs. ‘1,492, whish id practically two: 
thirds of the. "whole of the family property; 


* and awarda the rest of the property to the 


That seéma to be a pér: 


Bons of Dabhai,” 7 
Thess appeals are dia: 


featly fair desiáigu. 
missed With &osta. К ' ў 
Appeals dismissed; ' 
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ALLAH ABAD HIGH COURT. 
` First APPEAL Feom Oaper No. 83 or 1921, 
July 27, 1921, 
Present :— Mr. Justise Walsh and 
Mr. Justise Wallach. 
Musammat HIJABAN AND oranes— 
Darenpants— ÀÁPPRLLANTS 
versus 
, ALT SHER KHAN—Pratstirr— 
_ RESPONDENT. 


Muhammadan Law—Restitution of conjugal rights 
—Prompt dower, non-payment of. 


Under the Muhammadan Law a suit for restitn- 
tion of conjugal rights brought by the husband 
cannot be dismissed on the mere plea of non-pay- 
ment of prompt dower, 


First appeal from an order of the Addi. 
tional Judge, Bareilly, dated the 31st 
January 1921, 

FAOTS appear from the following judg- 
ment of the lower Appellate Court:— 

"The appellant in this ease sued the 
defendant for restitution of sonjugal rights. 
The latter admitted the marriage, but inier 
alia raised the plea of non-payment of her 
prompt dower (for which she has obtained 
a desree) as а bar to the suit. The learned 
Munsif, relying.on the ruling in Abdul Karim 
Khan v. Musammat Ohhoti (1) and without 
going into other questions, dismissed the suit 
as not maintainable. In appeal the Full 
Bensh ruling in Abdul Kadir v. Salima (2) 
is relied upon as an authority to show that 
the suit воша not be dismissed. This ruling 
clearly favours the view sontended for and is 
evidently in eonfliet with the ruling in Abdul 
Karim khan v, Musammat Ohhoti (1) referred 
to. No referense of the former ease is made 
in the latter, in whieh an earlier ruling, 
Wilayat Husain v. Allah Bakhi (3), was 
followed, This ruling was expressedly over- 
ruled in Abdul Kadir v. Salima (2) mene 
tioned above. In this sonfligt I am inelined 
to follow the Full Beneh ruling and hold that 
the suit is maintainable, It ean be deereed 
eonditional on payment of prompt dower, pro» 
vided - the otber _ Pleas taken in the wiken 

Mr. 8, Raza Ali, for the Appellants. 

Me, 3, P. Ghosh, for the Respondent. 


ÉD SA n bod. A32 А. WAN, (19081186. 7 iy 

e npe A. W.N. (1880) 58; 4 Ind. Deo. 
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o 2 Д, 881; 1 Tad, Deo, (м, в.) 1117, уч. 
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JUDGMENT, — This jadgment is quita 
right. The question is eovered by authority, 
‘not merely by auntbority, but by a large Beneh 
pf this Court whose mind was no doubt 
ins'rueted and led by a great Mahammadan 
lawyer. That is the ease referred to by 
the learned Judge of the Court below re- 
ported as Abdul Kadir v. Salima (2). That 
ease has been followed with almost enthu- 
sinstis unanimity in Homidunnema Bibi v. 
Zohivudiin Sheikh (4). Kunhi v Moidin (5) 
and Bu Hansa v. Abtulla (6), The only 
diseordant note is a S-ngle Judge decision in 
this Oourt, whieh unfortunately the first 
Court in this ease was induced to follow, 
namely, the sase reported as Abdul Karim 
Khan v. Musammat Ohhoti (1). The lower 
Appellate Court was quite right in thinking 
that it was impossible to treat that desision 
as having any authority in the fase of the 
Full Boneh desision. We have been referred 
to the aritieism by a high authority, Mr, 
Ameer Ali, in bis last book on Muhammadan 
Law. All we ean вау is that we eaunot 
ignore the dosision of our own Oourt on the 
invitation of a text book. 

The opeal must bs dismissed with sosts, 
ineluding in this Court fees ou the higher 
Baalo. 

Appeal dismissed. 

(4) 17 0, 670; 8 Ind. Deo. (N. s.) 986. 

(5) 11 M, 827; 4 Ind. Deo. (x. s.) 228. 

(8) 30 B. 122; 7 Bom, L, В. 684. 





BOMBAY HIGH COURT. 
Szconp Отт, АрриАт, No» 358 ox 1919. 
April 8, 1921, 

Present :—Sir Norman Maeleod, Kr., Chief 
Justiee, and Mr. Justies Shah, 
HIRALAL RAVOHAND SHAH— 
TO сои 


PARBHULAL SAKHIDAS SHAH— 
Dian DANT— RESPONDENT, 


« Dekkhan Ágriculturiste? Relief Act (XVII of 1879), 
rs, 4 (2nd) --Agriculterist, who is. 


If a person derives the greater portion of his 
income from land by sale of the crops of any sort, 
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and standing cropseinclude fruit, he must be con- 


sidered an agrioulturist for the purposes of the. 


Dekkan Agriculturists’ Relief Act. Tho test is whe- 
ther the income is derived from the produce of 
the land, and not the actual quantum of labour 
which has to be bestowed in getting in the crops. 


Sesond appeal from a desision of the 
Distrist Judge, Ahmedabad, in Appeal 
No. 526 of 1916, reversing а deeree passed 
by the Subordinate Judge at Umreth, in Sui 
No. 297 of 1914. | 


Mr. К. N. Коразвв, for the Appellant, 
Mr. B. V. Divatia, for Respondent 


No. 1, 

a JUDGMENT. 
` Maoron, О. J.— The plaintiff sued for 
possession of a eertain mortgaged property, 
and for a deslaration that the mortgages 
were nominal and passed without eonsidera- 
tion, if they were passed for eonsideration, 
then for an aesount of what might be found 
due to the first defendant. The first issue 
‘was whether the plaintiff was an agri- 
eulturis, Undoubtedly the major part of 
‘his ineome was derived from the produse of 
mango trees. But it has been held in both 
Courts that he is not an agrieulturist with- 
in the meaning of that word in the Dek- 
khan Agrisultarists’ Relief Ast, besause the 
trees were full-grown and reseived no attention 
from the plaintiff. He merely took the 
fruit when it was ripe, Undoubtedly, if a 
person derives the greater portion of his 
ineome from land by sale of the erops of 
any sort, and standing erops inolude fruit, 
he must be eonsidered an agrisulturist. If 
he owns sertain fruit trees and leta out the 
right to take the fruits to tenants, he would 
be an agrieulturist if the greater part of his 
ineome sonsisted of the rents so reseived, 


and the Court would not have to inquire | 


how much labour or eare was bestowed on 
the eultivation. of the trees. If he does 
not let out the right to take the fruit to 
tenants, but pisks the fruit himself, it is 
diffieult to see how he ean in. any sense 
be less of an agrioulturist than if he 
let out the right. The test seems to be 
whether the ‘income is’ derived: from 
the produse; of the land, and not the 
actual quantum of labour whish. has to be 
bestowed in getting in the srops. If that 
were not so, it would be extremely dificult 
to know where to draw the line, For 
inetanee, if a man planted mango trees they 


* 


wonld reouire а sonsidersble anjount of osre, 
attention and labour until they arrived at 
в eertain stage of growth, and the owner, 
as long as he was bestowing sare, attention 
and labour on them, would be an agriculturist. 
But aeaording to the defendant's urgument 
when the trees besame fruit bearing and 
no longer required ваге and attention but 
only the labour of pisking the fruit, the 
owner, though deriving his income from 
the fruit, would no longer be an agrienlturist. 
That seems to, be the view of the Judge 
when he says: "Assording to the eustom 
in this eountry the trees being full-grown 
reeeive no attention whatsoever from the 
plaintiff. He does not water or manure 
or lop or otherwise deal with them.”, I 
eannot agree with that view. Onee it is 
proved that the plaintiff derives the greater 
part of his ineome from these mango trees, 
he must ‘be eonsidered an  sgrieulturist, 
and will be entitled to the’ benefit of the 
Act, The appeal must, therefore, be allow- 
ed and the ease sent baek to the Trial 
Court to take an aesount of what is dus 
under the suit mortgages under the Dekkhan 
Agrieultriats’ Relief Aet. Costs will be sosta 
in the suit, 
Saaz, J.—1 agrée. ` | 

Appeal allowed, 


' i 


 CALOUTTA HIGH COURT, 


° APPEAL FROM ÁPPXLLATB DEOREK 


. Ne, 2182 or 1919, 
| Mareh 19, 1921, 
Present ;—Justiee Sir N, R, Ohatterjea, Кт, 
; : and Mr, Justiee Suhrawardy. 
OHANDRA NATH SARMA MOTAYED 
—PialINTIFF— APPELLANT 
versus E 
SHEIKH INAMDI-—DzrxNDANT— 
RESPONDENT, 
Landlord and tenant—Agricultural lease expiring 
before passing of Bengal Tenancy Act-~Tenant holding 


over—Arreara of rent—Interest—Bengal Tenaney Act 
(VII of 1885), эв, 67, 68, 118, башы 
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When an agricultural tenant holds over, his 
qo is fene wed from year to year. [p. 120, ool. 


Where an agricultural lease has expired before 
the passing of the Bengal Tenancy Act and the 
tenant has been holding over, he is not liable after 
the passing of the Act to pay interest as stipulated 
B the original kabuliyat. (р, 120, col. 2; p. 121, col. 


Certain agricultural land was held under а lease for 
a term of three years from Magh 1285 to Pous 
1288 B. S, The lease expired before the passing of 
the Bengal Tenancy Act There was по fresh lease 
and the tenant held over. In a suit for 
arrears of rent for a period subsequent to the 
passing of the Bengal Tenancy Act, the plaintiff 
claimed interest at the rate of 150 per cent. per 
annum as stipulated in the original lease: 

Held, that the rate of interest was exorbitant and 
was not allowable. [p. 121, col. 1.] 

Administrator-General of Bengal v. Asraf Ali, 28 О. 
227, followed. 


ashore Lol Dey v. The Administrator-General of 
Bengal, 2 0. W. М. 808, not followed, 


Appeal against a deeree of the Offisiating 
Subordinate Judge, Third Court, Mymensingh, 
dated the 25th of June 1919, affirming that 
of the Offisating Additional Munsif at 
lawargunge, dated the 16th of January 
1919, 

- FAOTS appear from the judgment. 

Babu Prafulla Ohandra Ohakravarty, for the 
Appellant.—The only question for your 
Lordships’ desision in this appeal is whether 
the defendant is bound to pay interest at the 
habuliyat vate, The lease was for a term of 
years from Magh 1285 В, 8, to Pous 1288 
B. S. The lease thus expired before the 
passing of the Bengal Tenaney Ast, but the 
tenant was holding over ever sinee. The 
question, therefore, is, what was the effest of 
this holding over. My submission is that 
the tenant holding over must do so on the 
terms of the original lease and as the lease 
expired before the passing of the Bengal 
Tenaney Ast, the provisions of that Aet are 
not applisable and the tenant is bound to pay 
interest at the'rate mentioned in the origina? 
lease, The ease of Kishore Lal Dey v. The 
Administrator. General of Bengal (1) is exactly 
in point. Inthatease it was held that the 
tenaney was unaffested by the provisions of 
the Bengal Tenaney Aet. Беѓега to Alim v. 
Satish Ohandra (2) and Kali Nath Sen v. Trai- 
lokhya Nath Roy (3). In the present ease the 


(1) 2 0. W. N. 803, 
(2) 24 0, 87; 12 Ind, Рес, (x. в.) 690. 


ш 26 0. 816; 3 0, W, N, 194 18 Ind. Deo, (м, з.) 


effest of holding over was to [make the lease 
a subsisting one before the passing of the 
Bengal Tenaney Act. The tenant was thus 


bound to рву the  eontraetual rate of 
interest, . 
Babu Berendra Kumar De, for the Ho. 


spondent.—If an agricultural tenant holds 
over, his tenaney is renewed from year to 
year. Аз soon ав the Bengal Tenaney eame 
into foree, the stipulation as to interest in 
the yearly lease would not be enforeeable. 


. The position would be the same even if the 


eontraet were expressly renewed after the 
passing of the Bengal Тепапву Ast, Thus 
if the stipulation as to interest sould not be 
enforeed on the basis of an express eontraet, 
it is impossible to see how the same ean be 
done on the basis of an implied agreement, 
Seo Administrator: General of Bengal' v. Asraf 
Ali (4). The ease of Kishore Lal Dey v. The 
‘Administrator-General of Bengal (1) was son- 
sidered in Adminisiralor. General of Bengal v. 
Asrof Ali (4) and although these two eases 
took opposite views of the matter, the ease of 
Administrator Genernl of Bengal v, Asraf Alt 
(4) laid down the eorrest proposition that in a 
ease like the present, the provisions of seetions 
67 and 68 of the Bengal Tenaney Aet would 
apply. Refers to seetion 178, sub-seetion (3), 
elause (5), of the Bengal Tenaney Aet and 
to Lalli v. Ram Prasad (5). | 

Babu Profulla Chandra Ohakravariy ra- 
plied. . 

JUDGMENT,— This appeal arises. out of 
a snit for arreara of rent. The plaintiff 
elaimed -interest on the arrears of rent at the 
rate of 150 per eent. per annum, The Courts 
below disallowed the high rate of interest on 
the ground that it was exorbitant and award. 
ed damages at 25 per eent, The land was held 
under & lease for a term of three years from 
Magh 1285 to Pons 1288. The lease expired 
before the passing of the Bengal Tenaney 
Aet; there was no fresh léase and the tenant 
was holding over. 

There is divergense of judieial opinion 
upon the question as to the effeet of holding 
over. In the ease of Kishore Lal Dey v. The 
Administrator-General of Bengal (1) Ghose and 
Wilkins, JJ., were of opinion that when a 
tenant holds over, after the expiration of hia 


(4) 28 0, 227. e 
(5) 9 A. 74; A. W.N, (1986) 818; S Ind. Deo, 
(x, &) 480. ‘ 
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lease, he does ко on the terms of the leare, on 
the same rent ond onthe same stipulations as 
‚эге mentioned in the lease nniil the parties 
* some to a fresh settlament; that there is ro 
geveral rule of law to the effect that the leasa 
of an agrieultural- tenant in. this sountry 
who holda over, must be taken вв renewed 
from year to.year, and that if any oontrast 
is to be implied, it should be taken to have 
been entered into so soon as the term of the 
lease expired rather than at the beginning 
of eaeh year. In that ease the suit was 
brought on the basis of а kabuliyat whieh was 
for a term of five years, the interest stipulated 
to be paid was 75 per sent, and the lease 
` expired before the passing of the Bengal 
Tenaney Aot. The learned Judges held thatthe 


` tenant was bound to pay interest at the rate 


‘stipulated in the kabuliyat, and that the ten- 
ansy was unaffested by the provisions of:the 
Bengal Ténaney Aat, On the other hand, in 
the sane of Administrator General of Bengal Y. 
Asraf Ali (4) a eontrary view was taken. 

There also, the land was held by an agrioul- 

tural tenant under в leane for ө ferm of six 
years, whieh expired in 1881; the tenant had 
heen holding over ever sinee, . ad the rate of 
interest spesified in the Tense waa 75 per cent, 

.perannum. The landlord sued for rent for 
the years 1893 to 1895 and part of 1895 with 
interest at the rate 'apeoified i in the lease. И was 
held that nnder the provisions of the Bengal 
Tenaney Act, the plaintiff eould not resover 
interest at a rate higher than 12 per cent. per 
annum and that when an agrieultural tenant 
holds. over, his tenaney is renewed from year 
to year., 

Ameer Ali and Brett, JJ., in desiding the 
.sase referred to a number of eases ineluding 
the ense of Ksshore Lal Dey v. The Adminis. 
trator-General of Bengal (1); and also to 
Ah Mamud Pramanick v, Bhagabati Debya 
(6), where it was beld by Rampini 
and Henderson, JJ., that where a tenant 
was holding over on tha expiration of 
а leasa whish had been exesuted before the 
passing of the Tenaney Aot, but whieh ex- 
pired after it eame into forse, the landlord 
was not entitled to interest beyond that pra- 
vided by section 67 of the Aet. Ameer Ali and 
Brett, JJ., observed that a distinction had 
besh drawn bettreen the latter ease and that 
of Kishore Lal Dey v. The Administrator General . 
of Bengal (1) on the ground that the. lease 


(6) 2 0, We M 628, : tee e l4 
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had expired after the Tenansy Act. came, into 
operation, but that faat did not appdarto them 
to affeot the general prinaiple, T res the learn- 
ed Judges, referring to the degision i in the ава 
of Kishore Lol Dey Y The Admi: fitzotor» Gene. 
ral of Bengal (1) “thata tenant who holds 
over with the sonsent of the landlord does BO 
проп the same eonditiones as those set ont in 
his time. expired lease, and that if any son. 
trast is to be implied, aa ‘contended for on 
bebalf of the appellants, it should be taken 
to have been entered into so, oon ав the terni 
of the. lease expired rather than «86 the 
beginning of each year,” observed: “If this 
means that the implied eontrast is for the 
same term of years as in the lease (of eourse 
it eould not befor an indefinite period), we 
venture ‘to think the sorreetuess. of the 


dietum is open to question.” We gonsider that 


when an agrieultural tenant ‘holds over his 
tenaney i is from year to year,” There appears, 


therefore, to be some sonfliet between thesg 


two sases, 

In other sases whieh have béen urged 

before us, the question was whether the 
purohaser of & raiyaii holding at a sale held 
for arrears of rent is liable’ to pay interest 
stipulated in the kabuliyai, and it was held 
that the purshaser was not bound, on the 
ground that a very high rate. of interest is 
not an ordinary incident of euoh a tenaney 
and that there was a new oontraot with the 
purshaser at the sale. For instanoe sea 
Айт v. Satish Ohandra (2) and Кай 
Nath Sen v. Tratlokhya Nath Roy (8), 
In these oaser, however, the lease had expired 
the tenant was bolding'over and the sale took 
plase after the passing of' the Bengal Tep- 
ansy Ast. In Lal Gopal Dutt Ohowdhry ү, 
Monmatha Lal Dutt (7), the Full Beneh 
held that the purehaser at a sale in exeaution 
of a rent decree was bound by the stipulation 
as to interest in the kabuliyat, ` as it was & 
Bi айыз п lease, There i je no doubt that wbere 
there ів a subsisting 1 leage granted before the 
passing of the’ Bengal Tenanoy Aot, the tenant 
will be bound, as in the ease of a per: 
manent tenansy, by the stipulation as fo the 
interest payable. 
' The question, however, is ‘whether in a 
'ease where the lease had expired before the 
passing of the Tenauey Ast and where the 
tenant had been holding отөй, lig ia liable-to 
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pay interest as stipulated in the kabuliyat, 
however high the rate may be, As stated 
aboye, ‘there is some differense of judicial 
opinions on the point. We think, under the 
eireumstaneer, we should follow the deajsion 
of Ameer Ali and Brett, JJ. in Administrátor. 
General of. Bengal v. Asraf Als (4) that being 
the latest desision on the point. There it was 
pointed out by the learned Judges: “ Suppos- 
ing the sontrast was expressly renewed after 
the passing of the Aet and the stipulation as 
to intereat was embodied in a new lease, the 
tenant would not be bound by it and the 
stipulation ‘would not be enforseable under the 
law, It would be anomalous to hold that what 
eannot be d ne bya lease may be Gone by 
allowing the tenant simply to hold over.’ 
16 was further observed: "It is unnecessary 
to deside in this ease whether the contrast 
implied from the holding over is from year 
to year or not,. for assuming it shonld be 
taken to have "вер entered into so soon as 
the term of the Jease expired rather than at 
the beginning of each year,” and that this 
eontrast is for the same term as in the lease, 
even then, i in our opinion, the present elaim 
for interest beyond that ‘allowed by sestion 
67 would not be maintainable. For the 
terms of six years under the ‘implied eon- 
tract’ would end i in 1886 whilst the Tenaney 
Ast eame into forse in Mareh 1885, The 
fresh eontraet implied by the fresh holding 
over, aseording to the learned J nudges in the 
sase of Kishore Lal Dey v. The Administrator- 
General of bengal (1), would begin from 1886, 
when the Tenansy Aet was in operation, and 
must necessarily be subjest to and governed 
by the provisions and restrietions of the 
‘Tenaney Act,” If the effest of * holding 
over is that the tenant holds for the same 
term of years ав in the original lease, the 
seaond renewal of the sontraet implied by 
the seeond holding over, in the present ease, 
took place after the passing of ` the Bengal 
Тепапву Ast. The observations made i in the 
ense of Administrator. General of Bengal v 
Asraf Al (4) will, therefore, apply to the 
fasts of the present ease. 

The rate of interest, as stated above, is 150 
per sent 
exorbitant rate. In the ease of Kali Nath 
Beh Y. Trailoshya Nath Hoy (3) Banerjee, J, 


referring to à similar sontrast where the raté: 


of interest was 225 per eent. per aunum, 


obseryed that the eontrast was entered i inio 
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between the landlord sed a  eultivating 
raiyat, that is, a person belonging to a 
sestion of the eommunity that has been eon- 
sidered entitled to some spesial protestion, 
not only by the Legislature, as is evident 
from the provisions of the Bengal Tenaney 
Act, sestion 67 and sestion 178, sub- 
sestion (3), elause (А), but also by Courts of 
Justice, as will be seen from the observations 
of Mr, Justise Mahmood inthe ease of 
Lalli v. Ram Prasad (5). 

We are of opinion, that the desision of the 
Court below is right and this appeal is dis. 
missed with ensts, 

Appeal dismissed, 


t 


LAHORE HIGH OOURT, 
Szoosp Civiu Arrear No. 490 оғ 1918, 
June 14, 1921. 

Present :— Mr. Justice Abdul Raoof and 
Mr, Justice Moti Sagar. 

RAM RATTAN, MINOR, вох oF 
AOHHRU RAM, THROUGH 
PHERU RAM, nis Өваирвтива—РГАТит1#Р 
—~APPELLANT 
versus 

BASANT RAL аир ANOTHER— - 
D&FENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), ss. 11, 25 (2)—Minor— 
Debts—Promise to pay after majority—Hindu Law 
EM family-—Sons, obligation of, to pay father's 
debts, 


'eÀn agreement made by a persdn of full age to 
compensate wholly or in part а promisee, who had 
already voluntarily done ‘something for the pro- 
misor, even at a time when the  promisor was 8, 
minor, falls within the purview of section 25 12) of 
the Contract Act and'is binding ол. the promisor, 
Lp. 128, col. 2.] 

Tne pious obligation of a Hinda £ son to pay his 
father’s debts extends to debts incurred by the father 
during his mipority which, after attaining majority, 
he agrees to pay. [p, 124, col, 1. Е 

Sesond. ‘appeal from a decree of the 
Distrist Judge, Jullundar, dated ilie 22nd 
Dasenber 1917, reversing that of the Sub. 
ocdinate Judgs, Sesond Olass, Jullundur, : 


dated the 3186 July 1917, 
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Pandit Sheo Narain, R. B., for the Appel- 
lant. 

Lala Jagan Nath, for the Respondents. 

JUDGMSNT.—This is an appeal froma 
judgment and desree of the Distriet Judge 
of Jullundur. The plaintiff Ram Rattan is 
the son of the 2nd defendant Ashhru Ram, 
these two eonstituting a joint Hindu family. 
On the 3rd May 1917 the defendant Basanta 
obtained а simple money desree against the 
other defendant Achhru Ram for Ra. 1,000 
on the basis of two bonds, dated the 4th 
August 1914, and in exeention thereof 
attashed sertain houses of Ashhru Ram 
situate in the jurisdistion of the Jullundur 
Oonrt, whieh were admittedly joint family 
properties, Thereupon the plaintiff applied 
to the Exesution Court to raise the attash- 
ment on the ground that the money debt in 
the desree against his father was tainted with 
immorality, and hense the joint family pro. 
perty was not liable for the payment of the 
gare. 

The Exeeuting Court refused to raise the 
attashment, and the plaintiff thereupon 
instituted a regular suit out of whieh the 
present appeal has arisen. In this suit the 
plaintiff reiterated his allegations as regards 
the immorality of the deeretal debt, and 
prayed for a deslaration to the effest that the 
property in question was not liable to attach- 
ment and sale inexeeution of the aforesaid 
deeree. 

The following two issues were fixed by the 
Trial Court :— 

1, Whether the deoretal debt in exeoution 
of whish the houses in question had beep 
attashed was borrowed for the benefit of the 
family, and the said debt was in eonsequense 
binding on the plaintiff. 

9. Whether the loan was taken for im- 
moral purposes and eonsequently the housds 
in question were not liable to attachment and 
sale, 

The Subordinate Judge, while resording 
his judgment, was of opinion that the first 
issue was. altogether unnesessary, and he, 
therefore, gave a finding on the 200 issue 
alone. The Subordinate Judge feund that it 
had not been proved. that there was any 
eonneetion between the immoral purpose and 
the debt contrasted, but that there was a 
general presumption that the debt was 


tainted with immorality, as the borrower’ 
was at the time leading an immoral life, апй: 
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had no trade or business noeedsitating 
borrowing of loans. Another point raised by 
the plaintiff at the time of the arguments 
that the debt in question was illegal, inas- 
mush ав the six bonds in lieu: of whieh the 
bonds sued upon had been obtained were 
exXcented during the minority of thè defend- 
ant Áehhru Ram, was disallowed on the 
ground that it had not been raised at an 
earlier stage of the ease and besause there 
was no issue on whieh evidense sould have 
been addueed by the parties. On appeal the 
Distriet Judge disagreed with the view taken 
by the Subordinate Judge, and held that the 
plaintiff, in order to susseed, must prove that 
the debt іп question was seontraeted for an 
illegal or immoral purpose, and that it had 
not been shown that at- the time when the 
money had been borrowed, the plaintiff's 
father had launehed out into в life of debau- 
ehery or was a notorious profligate. On the 
question of illegality of the debt by reason of 
the fast that the original bonds had been exe- 
ented by Ashhru Ram while he was a minor, 
the Distriet Judge held that this was im. 
material as Aehhru Ram had ratified the 
bonds by exesuting fresh ones in August 
1914, after reashing the age of majority. He 
assordingly dismissed the plaintiff’s suit. A 
вевопа appeal has now been preferred to this 
Court, and we have heard the ease argued at 
sonsiderable length by the Counsel appearing 
on behalf of their respeetive slients, ‘Two 
points have been coneeded before us by the 
learned Counsel appearing on behalf of the 
appellant, and no arguments have sonse- 
quently been addressed thereon, viz, (1) 
that a money deoree against a Hindn father, 
for a debt whieh was neither illegal nor 
immoral and whether ineurred for family 
purposes or not, may be enforeed in his life- 
time by the exeention sale of the entire 
eo-parcenary-property and is binding on the 
sons,and (2) that in order to absolye a 
Hindu son from liability for his father's debts, 
it is not enough to prove that the father was 
a man of extravagant and vicious habits, but 
that there must be some definite eonnestion 
established between the. debt and the ex. 
penditure. 

The main sontention of Pandit Sheo 
Narayan for the appellant ia that the deeretal 
debt for the payment of whieh the property 
in suit was sought to be mads liable, is aldabt 
whieh has no existence! {in theleyeiof /theflaw ,' 


, 
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and that ednsequently no obligation attashes 
to the son to satisfy this debt by the sale of 
the eo-paroenary property. He argues that 
the bonds of the 4th Angust 1914, which 
were the foundation of the desree subsequent- 
ly obtained by the defendant No. 1 Basanta, 
were exesuted by the defendant Ashhrn Ram 
on attaining majority in settlement of the 
six earlier bonds exesuted by him and his 
mother Musammat Tabi, while he was ‘admit- 
tedly a minor, in eonsideration of his hav. 
ing reseived from the obligee certain sums 


of money!during the time of his minority, and 


that as he eould not insur any debt, while he 
was a minor, there was no debt which the 
defendant Basanta sould have resovered at 
the time the bonds were exesuted, and that 
they were sonsequently bad for want of 
sonsideration. The exeention of the bonds 
is admitted, and it is also eoneeded that 
AchhruRan, the exeeutant of the bonds, would 
in all probability .be presonally liable under 
the decree that has been passed against him, 
but so far as the liability of the son to pay the 
debts of his father is eonserned, it is eontend- 
ed that this arises only from the moral and 
religious obligation to ressue him from the 
penalties arising from the non-diseharge of 
his debts, and that when the debt itself 
ereates no sueh moral obligation, the son is 
not bound tore-pay it. A debt tainted with 
immorality or illegality, it is said, is of sueh 
a eharaster, and the son is entitled to repu- 
diate it, In support of this sontention a 
eertain passage at page 396 in Mayne’s 
Hindu Law has been relied upon, where it is 
stated that “the sons are not sompellable 
to pay sums due by their father, for spirituous 
liquors, for losses at play, for promises 
made without аһу eonsideration, ог 


.under the influenee of lust or wrath, nor 


generally sny debt for a sause repugnant to 
good morals,” It is argued that the obliga- 
tion to pay under the bonds of the 4th 
August 1914 falls within the eategory of a 
$$ ° з . „ 
promise made without any oonsideration,” 
and that the son who was not a party to the 
desree need not, therefore, re-pay it. It is 
beyond dispute that the proposition of the 
Hindu Law, that the freedom of the son from 
his pious obligation to dissharge bis father’s 
debt has referense to the nature of the debt 
alone, is воггөвё, but there is a fallasy under 
lying this argument, ‚whieh assumes that the 
bonds of the 4th Augnst 1914 were without 
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eonsideration, The argument entirely loses 
sight of sestion 25, clanse (2) of the Indian 
Contrast Ast, whieh lays down that a promise 
made withont sonsideration is void unless it 
is a promise to sompensate wholly or in part, 
а person who has already voluntarily done 
something for the promisor. On the same 
footing would be a promise to pay a debt, 
whish is barred by the Law cf Limitation, but 
whieh would, under seetion 25, clause (3), be 
a perfeotly good and a valid promise if made 
in writing and signed by the person sought 
to be sharged with liability. In Karm Ohand 
v. Basant Kaur (1) the law with regard to 
the applicability of seation-25 (2) of the 
Contrast Ast to cezas of this deseription has 
been laid down as follows:—"It is now ` 
settled law that a promise by an infant is in 
law a mere nullity and void, but we fail to sea 
how ап agreement made by a person of full 
age to sompensate wholly or in part a pro. 
misee, who has already voluntarily done 
something for the promisor, even at a time 
when the promisor was a. minor does not fall 
within the purview of sestion 25 (2) of the 
Indian Contrast Aet. Ав вё tho time when 
the thing was done the minor was 
unable to sontrast, the person who did 
it for the minor must, in law, be 
taken to have done it voluntarily, 
But he has in faet done something for the 
minor, and if words mean anything at all, 
surely his ease must be deemed to eome 
within the seope of the Aet? If вёгенв is to 
be laid on the words ‘the promisor,’ and an 
agreement to be dedused therefrom that an 
infant sannot, in law, be regarded as ‘g pro: 
misor, we would reply that the word ‘al. 
ready’ whish was deliberately inserted before 
the words voluntarily done something,’ 
clearly refers to past transaetibns, and that we 
are unable to understand why that expression 
should be restrioted merely to such as had 
ossurred after the promisor had attained 
majority. Seetion 25...was intended to give 
effect to agreements whish wonld otherwise 
be void as being without eonsideration; an 
infant!/a agreement is sueh, and in our cpinion 
the provisions of the sestion, whish are wide 
in terms, apply no less to sush an agreement 
than to à вопёгавё by a major to pay for past 
servises.” The same view has been taken by 


(1) 11 Ind. Oas. 321; 31 P, Р, 1911; 192 P, 
1911; 286 P, W. R. 1911, P. {L В, 


124 


INDIAN OASES. 


. [1921 


GAGAN OHANDEA, MANNA 0, NAFAR CHATDRA GHOSE, 


the Calsutta High Court in a ruling re- 
ported as Kundan Бї у, Sree’ Narayan (2). 
Having regard io these rulings, we do not 
‘think that the eontention of the learned Conn: 
sel for the appellant that the bonds of 4th 
‘August 1914 ware without sonsideration and 
eonaequently void, has any fores, In our 
opinion there ean be no manner of doubt that 
upon & eorreet; interpretation of the words 
as used in the” rule of Hindu Law under 
sonsideration, the debts were justly due by 
the father to the deeree-holder Basanta, and 
that no sugh illegality has been shown in the 
nature of these debts as would absolve 
plaintiff from his obligation to pay them 
out of . the joint family property. As ob. 


served. by the Hon'ble Judges of the 
Madras. High Gourt in Natasayyan v. 
Ponwusami (8) the son is of eourse not 


bound to do, anything to relieve his 
father from ihe sonsequenses of his 
own vieious indulgenses, but he is surely 
bound to do that whieh his father himself 
would do were it possible, viz.... to restore, ta 
those lawfully entitled, the money he has 
unlawfully retained. The onus of proving 
that the debt was non-existent or illegal 
and that he was in eonsequenee relieved from 
his ‘pious obligations to diseharge it was 
elearly ' upon the 80D, &nd he having failed 
to, diseharge jt, we must hold that the joint 
family property i is liable. 

The next point taken on behalf of the 
appellant is that’ the debt was tainted with 
immorality, А and, "therefore, not binding 
on him, On. this point the learned Distriet 
Judge has given a definite finding that the 
debts were not immoral, and that the father 
was not leading an immoral life at the time 
they were contrasted. This is elearly 
a finding of faat, and eannot be ehallenged 
in.sesond appeal, ` 

The result is that the appeal fails, and is 
dismissed with eosts, 

P uti Appeal dismissed. 

- X) 11.6, W. N. 135. . . Ы 
' EL 16 M. 99;: зм. L. J. 1; 8Inà, Dec. (w, з.) 776, . 


CALOUTTA HIGH COURT. 
APPEAL. FROM Ововв No. 174 cr 1920, 
Marsh 3, 1921, 

Present :—Mr, Tustiee Newbould -— 

Mr. Justiee Cuming, ` 
GAGAN CHANDRA MANNA AND ANOTHER 
— Drogen. HOLoERS-—ÁPPELLANTS 
versus 
NAFAR OHANDRA GHOSE awp OTHERS 
—Oszectors—Responpents, 

Civil Procedure Qode (Act V of 1908), г. 4— 
Occupancy holding, nm. -transjerable, purchaser “of, 
whether can take objection to execution proceedings 
original tenants— Marfatdari rent- receipt, effect 

The purchaser of а non-transferable occupancy 
holding, from whom the landlord hag accepted rent 
for а long period as marfatdar, has locus standi, 
under section 47 of ‘the Code of Civil Procedure, to to 
take objection to execution proceedings against the 
original tenant in respect of his holding. [p. 126, 

"The use of the word “marfat” in w'rent.receiptis ^ 
nob sufficient to resist the claim of tthe purchaser 
to take objection under section 47, Givil Procedure 
Opde. Ep. 125, cols, 1 & 2.] 

Appeal against an order of the Additional 
Distriet Judge, Howrah, dated. the. 23rd. 
of January 1920, affirming that of the 
Мапа, Third Court, Howrah, dated the 2186 
of July 1919. 

FAOTS appear from the judgment. 

Babu Monmotho Nath Roy (with him Babu 
Surjya Kumar Aich), for the Appellants, — The 
desree-holder is the appellant. There were 
certain exeeution proseedings sgainst the 
tenants of the holding. The respondent 
made an objestion under sestion 47, Civil 
Prosedure Code. He is the the transferee 
of a non. tranaferable oseupaney holding, 
The question is whether he has locus standi 
to apply under seetion 47, I submit he hag 
not. The lower Appellate Court relied on 
Arjun Das v. Gunendra Nath (1). In that ease 
although the question: .was not raised, yet it 
was disauased ‘in the course of the judgment, 
The fasts stated there are different, The rent 
was received from the transferor, Here the 
rent reseipts bore the name of the resorded 
tenant and the transferee was deseribed as 
marfatdor. The ease in Prosunno Kumar Middar 
v. Bama Ohurn Mondal (2) is direetly in my 
favour, The presense of the transferee's name 
as marfaidar in the rent reeeipts does not 


aO? Ind. Cas. 294 18 C. W. М. 1286; 20 C. р. J. 
(2. 8 Ind, Oas. 461; 13 C, bó N. 654, ^ 
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вопр» ёо в resognition hy the. làndlord; 
Refers to Rasamoy Purkutt v. Srinath Moyra 
(3). The first Oourt found that there had 
been no resognition by the landlord, whish 
finding has not been displaeed on appeal. 
Refers to Probhabais Dasi v: Taibaiunnessa 
(4). The ease ought to go baok for a 
sonsideration of the question whether the 
marfatdart reosipts along with other sireum- 
stanses amounted to a resognition of the 

transferee by the landlord. 

No one appeared for the Respondent, 

JUDGMENT.—This appeal arises out of 
an order inan exesution proeeeding. On the 
application of the purehasers of a поп. 
transferable oeeupaney holding, the execution 
proacedings have been quashed. The only 
polnt of law that arises is whether the peti- 
tioners in those proseedings had locus standi 
under sedtion 47, Code ‘of Civil Prosedures, 
Both the lower Courts have sonéurrently found 
that they hed sneh locus standi. The learned 
Judge of the lower Appellate Court has found 
that the objéetora have been for a long 
time paying rent marjat о ` ће Zemindar 
and he kolde, on this finding, that the ease is 
elearly governed by the ruling in Arjun Das 
v. Gunendra Nath (1). It is sontended on 
behalf of the appellants that that ease is 
distinguishable in that it is nowhere stated 
that’ the petitioner in that oase was paying 
rent as marvfaidar, What was there found 
was that the rent was received from the 
petitioner after his purehase, though his 
name was not formally registered as tenant. 
In our opinion, no distinetion ean be drawn 
between these cases, If, in the other ease, 
rent was reseived from the purehaser though 
he was not resognized, we cannot believe 
that he would bave been given rent-reecipts 
in his own name. 
.resognigzed, our experiense shows that rent- 
rebeipts are generally given to, them, in the 
names of the’ original tenants or, in other 
words, they dra given to them as marfaidars. 
From the Munsif’s judgment it appears that 
the respondents have been paying rent in 
this way sinee 1879, апа having done so 
and their rent having been assepted by the 
Zemindar, the appellants  sannot take 
advantage “ok thé use of the word murfai 
ole 


(70.W.N.132. — , | 
(4) 20ndD&s 664; 17 б; W. N. 1088; 19 O; D J. 
2i : ; . 
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to resist their elaim to take objestion under 
sestion 47, Code of Civil Proeedure. Wo aes- 
eordingly dismiss this appeal. As no one 
appears for the respondents; wo make no 
order as ёо eosts, 

Appeal dismissed. 


PATNA HIGH COURT, 
Civir Revision Petition No, 51 or 1921. 
: June 1, 1921. 

: Present : — Mr, Justieo Ross, 
SINEHI RAM BIHARI LALL-—-PratmTIFI— 
PETITIONER 

versus : 
Tre AGENT, EAST INDIAN RAILWAY 
CO. —DzrENDANT— OPPOSITE 
Party, 


Civil Procedure Code (Act V of 1908), О, VI, r, 17, 
О. XXIX—Railways Act (IX of 1890), ss. 140, 141 
—Buit against Railway Company--Férm of suit— 
Amendment öf plaint. 


Seotions 140 and 141 of the Railways Aot 
merely «set forth the manner in which notices may 
le served on & Railway Administration, Order 
XXIX of the Civil Procedure Oode deals with the 
subscription and verification of pleadings in suits 
by or against a Corporation and with service ола 
Corporation, They say nothing about the manner 
in which the suit itself is to be framed. The form 
under which a Oompany should be sued-is given 
in Appendix A to the First Schedule to the Civil 
Procedure Code. [p. 126, col. 1.] | 

However liberal the Court may be in allowing 
amendments in the interest of justice, an aménd. 
ment wil not be allowed which would prejudice 
the rights of the opposite party existing at the 
date when the proposed amendment is to be mada, 
e.g., & right acquired by virtue of the Statute of Limi. 
tation, Гр. 126, col, 2.] 


Application against а deéision of the Small 
Cause Court at Monghyr. 

Mr. Siva Nandan Hay, for the Petitioner. 

Mr. Siva Narayan Bose; for the Opposite 

Party: 

- JUDGMENT.—Thi8 із an applieation for 
tevision of the deeree padsed by the Small 
Oause Court Judge of Monghyr in a anit 
brought by the petitioner againat the opposite 
party, elaiming Rs. 445.4.0 on aseount of 
damage dona to sertain bags of rise eonvey- 
ed on the Railway of the defendant Qom. 


. “pany. 
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The’ plaintiff issued his writ against 
the Agent, Hast Indain Railway, Fairlie 
-Plase, Oaleutta, The Hast Indain Railway 
appeared and filed a written statement 
pleading to the merits of the ease. ` When 
the oase same up for trial, the Pleader of 
the defendant Company took the objestion 
that the suit was not maintainable inasmuch 
as the Hast Indian Railway Company had 
not been sued but their Agent, and the 
learned Small Cause Oourt Judge gave effeat 
to that objestion and dismissed the 
suit. 

There ean be no doubt, on -the deaisions 
in Ram Dass Sein v. Oectl Stephenson 
(1); Nubeen Ohunder Раш v. Ово! 
Stephenson (2) and India General Steam 
Navigation and Railway ‘Company Lid. v. 
Lal Mohan Saha (3), that the suit is not 
maintainable against the Agent of the 
Company. The form under whioh а Oom- 
pany should be sued is given in Appendix A 
to the First Sshedule fo the Civil Proeedure 
Oode i in the words:—. 

“The A. B. Company Ltd. having its regis- 
-kered office at.......” 

The learned Vakil for the. petitioner eon- 
tends that having regard to sestions 140 
‘and 141 of the Indain Railways Aet, 1590, 
‘and Order XXIX of the Oivil Progedure Code, 
the frame of the suit is not bad. This 
‘argument is not well founded. Sestions 140 
;and 141 of the Indian Railways Aet merely 
set forth the manner in which notiees may 
tbe served on a Railway Administration. 
“Order” XXIX of the Oivil Prosedure Uode 
.deals with the subseription and verifieation of 
‘pleadings in suits by or against a Corpora- 
‘tion and with servise on a Corporation. They 
‘say nothing abovt the manner in whish the 
‘anit 
aontended that there is no prejudise, thas 
defenee was taken on the merits, and that 
‘it ів only a matter of amending the deserip- 
tion of the defendant Company in the eause 
of title, and that in. faot the Hast indian 
Railway Company appeared through their 
Pleader. The learned Vakil for the opposite 
party has no objection to the gmendment 
of the writ aubjest to limitation, but the 
petitioner will not aseept this, for the obvious 


(1) 10 W. R. 266. 
i 15 W, R. 534, 


f 


241, 
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(8) 81 es Oas, 3% 48 С. 441; 22 С, LJ, 
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reason that if amendment is allowed now the 
suit is barred, t. is objested by the peti- 
tioner that he does not propose to add any 
new party, the party being already before 
the Court, bat merely seeks to correcta 
name. In my opinion, this ‘is not the trne 
effest of the applieation. This is not а ease 
of mere misnorüer, whieh eould have been 
made a basis of defenee. The suit was 
brought against the Agent of the Hast 
Indian Railway Company and the Company 
was not impleaded assording to law. In law 
the Company is not a defendant tothe suit 
and is not before the Court as defendant, 
The frame of the suit san only be amended 
by substituting the Company as defendent 
in plase ofthe Agent, and it is а well.vesog- 
nised prineiple that, however liberal the 
Court may be in allowing amendments in 
the interest of justice, an amendment will 
not be allowed whieh would prejudice the 
rights of the opposite party existing at the 
date when the proposed amendment is to be 
made. At this stage the Hast Indian Rail- 
way Company has aequired a right by 
virtue of the Statute of Limitation and this 
right should not be prejudised by any amend- 
ment at this stage. 

The result is that the applieation nust 
be dismissed with costs." Hearing feo, two . 
gold mohurs. in 
| Rule discharged, 


NAGPUR JUDICIAL COMMISSIONER’S 
00U 


T. 
SECOND Отут, ÀpPran No. 270.B or 1918. 
*Oetober 1, 1920, 
Present: —Mr. Kotwal; å. J. O. 
FAHMIDUN-N. ISSA—PLAINTIEY— 
APPELLANT 
. verstis 
HIRALAL AND oraess—Daerenpaxts— 
RESPONDENTS. 
Muhammadan Law—Dower—Transfer of property 
in Uewof dower —Registration—ransfer of Property 
Act (IV of 1882), ss. % 129, 


A transfer of immiovaabla prope: ih Heu of 
dower amounts toa sale and oan anly be effected 


. 
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by aregistefed document as required by section 54 
of the Transfer of Property Act: when itis not so 
effected, the transaction conveys no title to the 
transferee. [p. 128, col. 2.] 

Where a party desiros to get out of the applica- 
tion of a general rule like section 54, Transfer of 
Property Aot, оп the ground that his personal law 
treats а sale in lieu of dower asa gift and contends 
that by virtue of the exception created by section 
129, Transfer of Property Act, the gift can be 
effected orally, he must allege and satisfy the 
Court by very clear evidence that the transaction 
was one which was intended and purported to be 
under that law, otherwise the Oourt must: take it 
for what it ostensibly ів, tp. 128, col. 1.1 


Appeal against an deeree of the Addition: 
al Distrist Judge, Amraoti, in Civil Appeal 
No. 12 of 1918, dated the 27th April 1918, - 

Mr. Shareef, for the Appellant. 

' The Hon'ble Mr. М R. Digit and Mr, @. В, 
Deo, for the Respondents. 

JUDGMENT,—The deaeased grandfather 
of defendants Nos. 1 and 2 had eertain fields 
and a house attashed in exeaution of a money 


decree against defendant No. 3, the husband 


of the plaintiff, The plaintiff. alaims. the prop. 
erty on the ground that after her marriage 
it was given to her in satisfaetion of her dower 
and put in her possession by defendant No. 3 
Her objestion in exeeution proceedings was 
disallowed. She bringa the present suit for 
a deelaration that she is the owner of the 
property and that it is not liable to attash- 
ment and sale in exeeution of the dearee 
against defendant No. ‚8. 


The first Oourt tried the folowing ав а pre- 
buen issue :— . 


" Whether the transfer of property was 
valid under the law applisable to the par- 
ties, ” 


The plaintiff filed a вору of an entry ina 
marriage register in whish the following 
remark appears :— 

‘Mahomed Akbar Sahebehas this day 
the 28th May 1998, assording to law, 
given voluntarily and in the presenee of the 
Vakil and witnesses the property owned by 
him personally the details of whish are given 
below to his wife, Faimuddin Nisa Begum 
alias Ainun Nisa Begum in satifastion of 
mehar and if the mekar is not eompletely 
satisfied by this property Faimuddin Nisa 


Begum alias Ainun Nisa Begum has got the ` 


right to take in satisfastion of dower 
whatever moveable property or immoveable 
r oparty he may acquire (hereafter).” 
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Relying upon Ghulam Mustafa v, Hurmat 
(1), Suba Bibi v. Balgobind Das (2) and 
Abbas Alz Shikdar v, Karim Bakhsh Shikdar 
(3), the first Court held that the transaetion 
was ons of gale and the property transferred 
being of a value of over Rs. 100, could only 
be effested by a registered instrument under 
the Transfer of Property Act, whieh was in 
forae.in Berar on the date when it took plaoe, 
1% was, therefore, held that no valid title was 
_eonveyed to the plaintiff. The lower Appellate 
Court has sonfirmed this finding, In this 
Court, asin the lower Appellate Oourt, it ia 
eontended that the transaction ia one of 
hiba bílewas and that the provisions of 
the Tranefer of Property Aet relating to 
gifts do not apply. Ameer Ali in his 
Muhammadan Law, 4th Edition, at page 155, 
desoribes a  RAba-bil.ewae ^ a&esording to 
the original conception of it in Muhammadan 
Lew asa gift with a subsequent eonsidera- 
tion whieh is itself regarded as a gift ab 
initio, The transaction of  hiba-btl.ewaz 
is thus treated as в ease of mutual gifts. 
-At page 162 Ameer Ali says :— 

"What in modern times is oalled a Aiba» 
bilewaz is a transaetion of quite a dif- 
ferent nature, and partakes to в certain 
extent of the sesond kind of ewar men- 
„tioned in the Fatawa-i-Alamgiri, 672, where 
it is stipulated in the eontrast. In this 
-kind of hiba bel-ewar the sonsideration is 
direatly opposed to the object of the gift 
both being in esse: there is no suggestion 
of one being subsequent to the eontraet, 
The grant and the eonsideration are parta 
of one transaetion, А htba-del-ewae, there- 
fore, isa sale in all ita legal insidents.”’ 

At page 174 he says:— 

"In India a eonveyanos Бейсен the таг» 
ried parties by whieh the husband eon- 
*veys some property to his “wife in lieu or 
satisfaction of her dower-debt is ealled a 
bye-mukasa А bye.mukasa is a ‘htda-bil. 
вас and in its effect is tantamount to a 
sale in eonsideration of the dower,” 

In Rakim Bakhsh v. Muhammad Hasan (4) 
Mahmood, J., takes a similar view of the 


(1) 2 A, 854; 1 Ind, Dec, (м, я.) 1184 

{2) 8 A, 178; A. W. N. (1886) e 
(x. в.) 1148. 

(3) 4 Ind Cas. 466; 18 O. W, N. 160, 

(4) 11 A. 1; A. W. N. (1888) 266; 18 fad. Jar. 152 
6 Ind. Dee. (х. в.) 429, ' 


“4 Ind, Deo, 
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‘mature of a hiba: bibowin, , 
says: 

"The fundamental eonseption -of a hiba- 
bil ewaz in Muhammadan Law is that it is 
в transastion made of two separate asts of 
donation, that is, it is а transaeticn madè up 
of mutual or resiprosal gifts between two 
persons, each of whom is alternately the 
donor of one gift and the doneé of the 
other.” 

At page 7 he CO following the 
. view of Baillee in his Digest of Muhainmádan 
Law, that the term "hiba bil-ewas” is 
often misused by Indian Muhammadans in 
reapeet of transaetioris whioh either amount 
to exehange or sale. Tayabji in his Frin- 
eiples of Muhammadan Làw, 2nd Edition, 
takes a similar view «of hiba bil-éwaz: 
vide his commentary under sestion 406. 

Aecording to the views given above the 
transastion in question does not amount to 
а lhiba-bil. -ешав, for itis not suggested that 
the. gift by way of ewae was merely ай 
afterthought. In  Esahug. Ohowdhury v. 
Abedannissa Bibi (5) whieh follows Allahabad 
and Madras oases, their Lordships refused 
to apply › е provisions of :Mahemmadan 
Law applieable to gifta to a -transfer 
of immoveable property in lieu of dower, 
being of opinion that it was’ а sale, 
None of these eases; however, deal with the 
question whether the” transfer ‘sould validly 
be made orally; Kamar.un-nissa Bibi v. 
Hussaint .Bíbi (6) is a sase where it seems 
До have beérni aesepted that a tranáfer in lieu 
of dower ean validly be ‘made orally: vide 
page 271, It seems to me, however, that 
‘where а party desirés'to get out of the 
application of a general rule like &eetion 54, 
-Transfer of Property Aet, on · the ground 
that his personal law ‘treats a Bale -iñ 
‘lien of dower 88 в gift and sontends* 
that by virtue of the oexespticn sreated 
by: sestion 129, Transfer of ‘Property 
Aet, :the gift ean be éeffested orally, 
he must allege and satisfy thé Gourt by 
very elear evidenée that the trarisastion was 
one whiéh was intended and purported to be 
under that law, otherwise the Court must 
take it for what ostensibly is, The idea 
of % ‚ gift, ‘whether ‘in ` thé, 


jo 28 Ind, Сав, 692; 42 с. 361; 19 0. W: Ni 
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At page 5 he 
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y - - : o.b А pote 
‘by thé: husband . оғ iñ ihé.feleüae by 
.the , wife, does not .seem to bave been 
present in the mind of either.of them. They 
'havé not évén' ‘referred. ‘to the transaétion 
as a Аба‘ об Say | ' kind Bo is to” rent er 
.possible an inferense that ‘they intended 
ihe transaction to be опе under the Muham: 
‘madan, Law, : Even ‘the Kazi’s Yegiatar , dows 
‘not purport, ёо sáli, it, a “hiba, ' Neither 
the spirit and intention nor the words. of 
the transaction thus help the ‘plaintiff; - The 
ease is thds di&tingnishüble from Kamardni 
nissa Bibi v. Hussaini Bibi (6), where the gift 
was made “in the most formal way in whioh 
a verbal gift sould be made" and “the 
wife in a formal manner expressed her 
aeceptanse of the gift." The transaction 
in suit, it seems to me, was meant by the 
parties to be nothing more than a sale of 
the property for the dower debt. Rahim- 
jan Bibi v. Iman Jan (7), sited by the 
appellant's learned Counsel, does not help him, 
It was а eas where the dosument purport- 
ed to be в hiba.bilewac and their Lord: 
ships remarked that they must “treat thd 
dosument as a /iba-bil-ewas, in fast regard 
it as an instrument alothed with the 
eharaeter if professes.” КЕ 
I hold that the transaation must bë 
taken to be one of sale and eould only be 
effeated by a registered dosument as гө» 
quired by seetion 54, Transfer of. Property 
Ast, and not having been во effeated, eonveys 
no title to the plaintiff, 
The appeal fails and ‘is didaiissed with 
eosta. . : 
Appeal dismissed, 


(7) 16 Ind. Cas, 698;:17 O.L, J. 178. 
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LAHORE HIGH COURT, 
Овіміна, Reviston No. 1651 or 1920, 
June 13, 1921. 

Present:—Mr, Justise Abdul Qadir.: 
JOTI PERSHAD— PETITIONER 
versus 
EMPEROR-—Haz8PONDENT, 

Punjáb-Municipal! Act (ПІ of 1911), ss. 8 (10), 
188— Delhi ; Municipality—Bye-laws—“Occwpier,” defi- 
nition of, in Act and bye-laws conflicting—Ultra, vires, 


A bye:law must conform with the provisions of 
the enactment under which it purports to be made, 
[р. 180, col. 1,] . . 

The definition of “occupier” as given in the bye. 
Jaws of the Delhi Municipality framed under sec- 
tion 188 of the Punjab Municipal Act is ultra vires 
во far asit is inconsistent with the definition of 
that term given in section 8 (10) of the Aot itself, 
(p. 180, col. 1.] 

A bye-law which makes the owner of a building 
responsible, in a case where he is not in actual 
ocoupation of the building, for the use of the build- 
ing in a particular manner by his tenant, where he 
has no legal power to control the acts of his tenant 
with regard to the use of the premises leased, is 
manifestly unjust to the owner and hence unreason- 
able, [p. 180, col. 1.] 

bye-law which is unreasonable is ultra vires. 
‚ Cp. 180,'col, 1.] : í 


Revision from an order of the Additional 
Distrist Magistrate, Delhi, dated the 1st June 
1940, affirming that of the City Magis. 
von First Olass, Delhi, dated the 1st April 


Mr. Dalip Singh, for the Petitioner. 


JUDGMENT,—This ia a petition for 
‘revision of an order under whioh the peti- 
tioner has been fined Rs. 10 for a breash of 
the bye-laws made by the Delhi Munisipal- 
ity under sestion 188 of the Punjab Munisi- 
pal Aot. . Mr. Dalip Singh for the petitioner 
has explained that, though the amount of 
fine is small his elient is fighting this sase 
‘on prineiple, and that the ilterest of all 
owners of stables or mews in Delhi are 
involved. The case is an important one 
‘from this point. of view and may be dis- 
sussed at some length, 


The Delhi Munieipality has a bye-law 
among the bye.laws framed by it for licens- 
ing premises used as stables for horses, 
whieh runs as follows:— 

"No person shall allow to be stabled at 
any time more than six animals in stables 


8 . 
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of whieh he is the ossupier, unless he has 
reseived a license from the Committee in 
sush behalf." 

A report was made on behalf of the 
Munieipality before the City Magistrate at 
Delhi that the petitioner, Joti Pershad, 
was the, owner ofa stable, whieh he had 
leased to Rishhu Mal and in whieh more 
than six animals were stabled without a 
lissnse, Joti Pershad was summoned and. 
admitted that "the stable was his and that, 
he had iet it to Rishhu Mal, but added that 
it was for the latter to take ont a license." 

The Magistrate held that Joti Parshad 
was an ossupier” within the meaning of 
the rules, and, therefore, responsible. He, 
therefore, imposed a fine of Rs, 10 on him, 
The petitioner applied to the Additional 
District Magistrate, who relied on the 
definition of "ossupier" whieh had been 
followed by the City Magistrate and agreeing 
with the latter dismissed the revision. The 
petitioner has, thereupon, applied for revision 
to this Court, and his learned Counsel has 
urged that the orders of the Oourts below 
should be set aside on the following 
grounds:— 

(1) The definition of an "oaeupier" given 
in the bye-laws made by the Delhi Muniei- 
pality under sestion 188 (b) is insonsistent 
with the definition of the same term ' given 
in the Act itself and is, therefore, ulira vires. 

(2) А byelaw should be reasonable, 
which the present one is not. ; 

(3) This was a oase in whieh the 
Municipality had а remedy against the 
astual ossupier as apart from the owner and, 
therefore, the diseretion to punish the.owner 
or the oseupier should have been reasonably 
exercised in favour of the petitioner. 

I think there is foree iu the above sonten- 
tions. The definition of "ossnpier" in the 
bye-laws is as below:— 


"Ossupier means the parson who is 
responsible for the letting or sub letting of 
the premises to the person in sharge of 


animals and may inelude the owner," 


The same term is defined thus in the 
Munisipal Aet itself, in paragraph (10) of 
seation 3:— Ё 

“Овварїөг ineludes an owner in aetual oecn- 
pation of his own .land'or building, and also 
any person for the time being paying: or 
liable to pay to the owner the rent or any 
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portion of the rent of the land or building 
in respest of whieh the word is used.” 

Aesording to this definition Joti Pershad, 
not being the owner in actual oesupation 
of his own stables, wonld not be an 
ossupier, while Riehhu „Mal would be the 
person responsible as "oesupier" if any 
rule or bye-law has been broken. The 
definition of "oseupier" as given in the 
bye laws eannotbe rightly followed where 
it is, and to the extent it is, insonsistent 
with that contained in the Ast itself. In 
Narayan Ohandra Ohatterjee v. Oorporation of 
Oaleutia (1) а Division Boneh of the 
Calentta High Court, eonsisting of Sir 
Lawrenee Jenkins and Мг, Justice Wood. 
roffe has held that a bye-law must eonform 
with the provisions of the enactment under 
whioh it purports to be made; I think the 
one in question differs materially from what 
is sontained in the Ast and should not be 
enforeed. 

Coming to the sesond test, it is eontended 
by Mr. Dalip Singh that the bye-law as it 
has been interpreted, making the owner 
responsible in a sase where the latter is not 
in astual oseupstion and where he has no 
legal power to control the aots of his tenant 
with regard to the use of the premises 
leased, is manifestly unjust to the owner and 
hense unreasonable. The Allahabad High 
Court have held in Emperor v, Bal Kishan 
(2) that— 

"The English Law as to the necessity 
of bye-laws being reasonable is applieable to 
bye-laws framed in the exersise of their 
statutory powers by Munisipal Boards in 
india." 

Mr. Dalip Singh has referred me to several 
other rulings whieh support his eontentions, 
but it is.hardly neeessary to site them or to 
diseuss his third eontention ав, for reasona 
given above, I think this revision should be 
aesepted. 1 think Joti Pershad was not 
responsible for any breaeh of the rules. J 
aesept his petition and set aside the orders 
of the Courts below. The fine of Rs. 10, 
if realized will be refunded, 

киш accepted. 


(1) 4 Ind. Сав. 20; 10 C. D.-J. 628,14 0. W, N 
614; 10 Or. L, 3,622; 87.6. 545, 
(2) 24 A. 489; А, W. N, (1902) 117. 
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ALLAHABAD HIGH COURT. 
Ormar Rereruxon No, 496 or 1921. 
August 6, 1921. 
Presené:— Mr. Justiae Stuart. 
BALDEO PANDEY-—-Aoco0Uszo—PETITIORER 
versus 
EMPEROR— Opposite Parry. 

U. P. Municipalities Act (1I of 1918), s. 295— 


Refusal to pay Municipal charge—Offence—Odstruce. 


tion, 


A refusal tò pay a Municipal charge is not an 
offence. 

An advice to a person nob to pay 2 Municipal 
charge to a Municipal poon does not’ amount to 
obstruction ofa Municipal servant in the performance 
of his duties, 


Criminal references made by the Sessions 
Judge, Ghazipur, dated the 5th July 1921. 


REFERRING ORDER.—The aseused. in 
th‘s oase has been found guilty by the learned 
Magistrate of an offenee under sestion 295 
of the Municipalities Ast. It appears that 
the Munisipal peon demanded the sum of one 
anna as Tah Bagari from в certain Gur seller, 
on the ground that he was selling Gur in а 
publie plase and wae, therefore, liable to the 
eharge under the Municipal bye-laws. This‘ 
person refused to pay on the ground that he 
had very little Gur to sell A dispute 
followed, in the eourse of whieh the aesused 
arrived on the ssene. He advised the Gur 
seller not to pay, ав he said that it'was 
wrong that a eharge should be made at the 
Octroi Post and again in the street. In this 
he was, of sourse, entirely wrong. Не told 
the peon to take the Gur seller to the 
Munisipal Office. All threa persona pro- 
oeeded to the Municipal Offise, but unfor- 
tunately no higher official was present at 
the time. The assused advised the Gur seller 
not to wait and they went away together, 
The assused has now been found guilty of 
obstrusting » Municipal offisial in dissharge 
of his duty. The авапвей may have been 
,aetnated by а spirit of misehief and opposi- 
‘tion to the Municipal administration, or ‘he 
may have been moved by a feeling of 
indignation at what he might in good faith 
have sonsidered an astof petty tyrrany. 
His action does not seem to me to come 
, within the meaning of the word ‘obstrustion.” 

' He did not prevent the Municipal peon from 
iaking any action whieh he sonsidered ne. 
eessary and whieh he had anthority to take, ` 
He merely advised the Gur seller not to 
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pay. If the Gur seller had been guilty of an 
offense by ndt paying, the aseused would no 
doubt have been guilty of abstment in that 
he insited the aeaused поё to pay. Surely it 
sannot be an offense to refuse to pay a 
Munisipal ebarge, The Munisipality has 
its proper legal remedy. Every sharge made 
by the Municipality is not nesessarily justi- 
fiable. While sympathising with the Muniei- 
pal peons whose duties are probably not 
very easy, І am distinetly of opinion that the 
action of the aesused does not amount to 
obstruction of a Munieipal servant in the 
performanse of his duty, The ease will 
therefore, be reported to the Hon'ble High 
Üourt with the resommendation that the 
finding and sentense should be set aside and 
the aecused acquitted, 

JUDGMENT.—I agree with the learned 
Sessions Judge and set aside the sonvistion 
and sentense and direst thatthe fine, if 
paid, be refunded. 

Conviction set aside, 


iPATNA HIGH COURT, 
CnriMINAL Revision No, 199 ov 1921, 
April 11, 1921, 
Present :— Justice Sir John Buaknill, Kr. 
MUHAMAD MUSA-—FinsT PARTY— 


PETITIONER 
VETSUS 


SHYAM SUNDAR KOERI лир OTHERS — 
Әмр Party—Opposits PARTY, 


Criminal Procedure Code (Act V of 1898), з, 147 
—Finding—Evidence— Local inspection — Right of way. 


e . 

A finding arrived at by a Magistrate in a pro- 
ceeding under section 147 of. the Criminal Pro. 
cedure Code on a consideration of the evidence in 
the case, is not vitiated merely because the nagis- 
trate states that the view which he took of the 
evidence was 
[p. 181, col. 2 ] 

Ib is open to a Magistrate to pass an order under 
section 147 of the Criminal Procedure Code giving 
to @ party to the proceedings a right of way 
whioh is limited by the exclusion of vehicular traffic. 
Lp. 182, ool. 1.] 

1 may be that it is unnecessary definitely to 
find [under the provisions of section 147 of the 


confirmed by his local inspection. 
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Criminal Procedure Code which party is in posses- 
sion, but such a finding, or a statement which 
amounts toa finding that a particular party is in 
possession, does not affect materially proceedings which 
are ostensibly taken under section 147. [ p. 132, col 2.] 


Application against an order of the Deputy 
Magistrate, Chapra. 

Mr, Nirsu Narayan Sinha, for the Peti- 
tioner. 

Mr. Baikuntha Nath Mitter, 
Opposite Party. 


JUDGMENT.—This is an applisation for 
revision in connestion with proseedings whish 
were taken under sestion 147 of the Criminal 
Prosedure Code before the Deputy Magis- 
trate of Chapra in January of this year, The 
affair related to a dispute in eonnestion with 
the right of passage by the first party 
over a piese of land lying to the north of 
his house and to the east of the house of 
the sesond party. Now the Deputy Magis- 
trate eame to the eonslusion that the first 
party was entitled to a limited right of 
He de- 
sided that this right was not eueh as ineluded 
the right to take over the land any vebieular 
traffic. 


The learned Vakil for the applieant has 
put very clear and well all the eontentions 
whieh вап possibly bef urged against the 
action whieh the Magistrate took, In the 
first plase, he points out that the Magistrate 
himself visited the losslity and it is sug- 
gested that the Magistrate’s desision was 
very mush affected by what he astually 
saw and itis ssid that if the Magistrate’s 
deaision is based substantially upon the 
impressions whieh he himself obtained ав 
the result of his view of the land, his desision 
should be set aside and the matter referred 
bask for investigation by another judieial 
offcer. But I do not think, on an examina- 
fion of the Magistrate’s desisión, this sonten- 
tion is here very well founded. It is true 
that the Magistrate did visit the plaoo, but 
in hisdesision he says that he was satisfied 
from iheevidence that it was not clear that 
vehicular traffis was.in the habit of passing 
over this parti land. He does also add that 
he somes-to his sonelusion also as well from’ 
the inspeation whieh he made of the loéality, 
but it will be at onee observed that these two 
faeta are not eonjunestive but disjunative, 
that isto say, that he was satisfied from 
the evidenee standing by itself that his view 
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was sorreet that the right of way was limited 
in the manner *in whieh I have indieated. 

It-is suggested here then that the evidence, 
if looked at, would show that the Magistrate 
was not eorrestin thinking that it diselosed 
any sneh feature: but I do not think that in 
this revision matter itis possible for me to 
examine the evidence. The Magistrate 
has some to this finding of fast, and on the 
évidenee І do not see that I ean go into 
the evidense itself, unless there is some very 
strong reason (whieh 1 do not see present 
here) for so doing. 

The sesond pointis that it was not com- 
petent for the Magistrate to pass an order 
whieh had the effeet of giving to the first 
party a right of way whieh was limited by 
the exelusion of vehioular traffic. I am 
afraid I do not quite appresiate the forse 
of this argument. It is true that right of 
way was the subjest-matterof ‘the dispute, 
bnt itis also true that a right of way may 
be naturally of many different kinds. One 


ean well imagine rights of way which are son- . 


fined to. pedestrain trafs or one from which 
(and I know of one myself) the traffic of 
eamels was exelnded. Ño too again within 
my own knowledge I have known rights of 
way where wheeled trafis was entirely for. 
bidden, 

' It is suggested that as the dispute as 
drawn up in the proseedings was stated to 
refer generally to the question of right of 
way without qualification, that there might 
possibly have been some hardship or surprise 
experieneed by the first party, who did not 
know possibly that his attention would be 
required. to be dirested to be proving апу. 
thing more than what he thought perhaps 
would bethé features of a right of way 
when spoken of in a general fashion, I do 
not think, however, that this sontention 
ean really be supported. it seems to meta, 
be natural dnd only sommon sense that the 
person, who is elaiming a right of way, would 
put. his best oase in the forefront, and if 
he eould prove that he hada right to pass 


vehieles over the land for whish he elaimed' 


this right of way, he would naturally bring 
evidense in support of the larger slaim whieh 
would, of gourse, ipelude normally the 
smaller. 

Lastly, it has been suggested that the 
Magistrate has made use of expressions which 
&mount in effeet to a finding that the sesond 
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party is in possession of the land i in question, 
It' is difficult to see how under’ proseedings 
under this sestion 147 some sush sonelusion 
ean well be avoided, when the question whioh 
has to be desided is asto whether one party 
has the right of passage over land whieh 
primarily is supposed to belong to another 
party. It may be that it ig unnesessary 
definitely to find under the provisions of 
this sestion which party is in possession, 
but Ido not think that aueh a finding, or 
а statement which amounts toa finding 
that a partienlar party is in possession, 
affests materially proseedings whieh are 
ostensibly taken under sestion 147, . 

I think, therefore, under the eireum- 
stanses diselosed here, thersis no ground 
for my interferense with the Magistrate's 
desision and the applisation must be re: 


jeated. 
Rule discharged. 


LAHORE HIGH COURT, 
OgiuINAL Revision No. 231 or 1921, 
May 30, 1921. 
Present ; —Mr. Justise Moti Sagar. 
GIRDHARI— PeTITIONER 
versus 
EMPEROR.— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s, 850— 
Bench of Magistrates —Evidence heard by one membe 
—Conviction—Legality. 


Section 350 of the Criminal Procedure Code does 
not apply to Pon tried by Benches of Magistrates, 


[p. 188, col. 
All criminal cases whioh are tried by Benches 


of Magistrates mast be ‘decided by Magistrates 
who have heard the whole of the evidence in each 
particular case. [%. 183, col, 1.] 

A conviction by a Bench of Magistrates in a case 
in which the entire évidence is heard by only one. 
member is illegal, [ p. 183, col. 1.] 

Revision of an order of the District 
Magistrate; Ludhiana, dated the 20th 
November 1920, affirming that of the Beush- 
(A) of Honorary Magistrates, Seeond Class, 
Ludhians, dated the 9th Ostober 1920. . 

- Mr. Jat Gopal Sethi, for the. Petitioner. 

JUDGMENT.—A complaint was institut.- 
ei by ons Musammot Permeshri against 
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her brothet.in-law Girdhari under seetion 
323 of the Indian Penal Code. Lt was 
heard and desided by а  Beneh of 
Honorary Magistrates at Ludhiana, only 
one of whom heard the entire evidenee. 
The petitioner was eonvisted and 
senteneed -to рау a-fine of. Rs. 50 or ёо 
undergo one month's rigorous imprison: 
ment. The sonvietion and sentense were 
affirmed on appeal by the Distriot Magis- 
trate. 

On revision to this Court it is sontended 
that the trial of the applisant was vitiated 
owing to the ehange of Magistrates inthe 
constitution of the Bench which tried him 
for the offense; and that the eonviastion 
and sentenee should in  eonsequense be 
set aside, 

Now there is ample authority for holding 
that all oriminal sases should be desided 
by Magistrates, who haye heard the whole 
of the evidense, and. that sestion 350 of 


the Criminal Prosedure Code does not apply . 


to aasestried by Benches of Magistrates—vide 
Sufferuddin v. Ibrahim (1), Ram Sunder De 
v, Hajab Ali (2), Shumbhu Nath v. Ram Kamal 
(3), Hardwar Singh v. Khega Oiha (4), 
Damri Thakur v. Bhowant Sahoo (5), Queen- 
Empress v. Basappa (6), Subramanta Ayyar, 
In re (7), Nga Faik у, Nga Saw Hlaing (8), 
Mathura v. Emperor (9) and Abdul Azis v. 
Emperor (10). 

Following the above authorities from whieh 
I see no reason to differ, I set aside the 
eonvietion, and direat that the fine, if paid, 
be refunded and a new trial held in the 
9586, 

Revision accepted. 

(1) 8 C. 754; 1 Ind. Dec. (м. s.) 1063. 

(2) 12 C. 558; 6 Ind. Deo. (N.s ) 379. 

(3) 18 C. L. В. 212. 

(4) 20 O. 870; 10 Ind, Deo. (x. s.) 585. 

(6) 28 О. 194; 12 Ind. Deo. (x. s.) 129. 

(6) 18 M.394; 2 Weir 17; 6 In& Dec.» (м. в.) 


623. 
7) 29 Ind. Oas, 829; 38 М, 804; 16 Cr. L.J. 
(8) en Ind, Сав, 672; 3 U, B, R. (1918) 118; 20 Cr. 


(9) 48 Ind, Cas, 344; 41 А. 116; 16 A. Is J. 884; 
19 Or. L. J. 1004, 
3 Qo 39 Ind. Cas. 474; 15 A. І, J. 237; 18 Or, L. 
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ALLAHABAD HIGH OOURT, 
Onturnat Арркат, No, 404 or 1921, 
July 2, 1921. А 
Present ;— Mr. Justice Tudball. 
EMPEROR— PROSEQUTOR 
versus 
KALLU—<Acousen. 

Penal Code (Act XLV of 1860), ss. 800, Hacep. 2, 
304, 326—Right of private defence of property—-Lathi 
blow struck without premeditation—Death—Right of 
private defence exceeded—Offence. 


The accused, who was appointed to protect the 
crops of a field, went round one night and gawin 
the darkness & man cutting the crop, The thief 
on seeing the accused arose, Upon this the accused, 
who was armed with a lathi, at once struck him a 
blow on the head felling him to the ground, with 
the result that he died that very night: 

Held, that the case fell under Exception 2 to 
section 300, Indian Penal Code, that the acoused ox. 
ceeded the right of private defence of property, 
and that the conviction of the accused should be 
under section 804 and nob under section 325, Indian 


Penal Code. [p. 184, col. 1.] Я 
Criminal appeal against а deoision of the 


Sessions Judge, Mainpuri, dated: the l4th 


May 192]. ' 
The Government Pleader, for the Crown. 


JUDGMENT.—In this ease the sppellant 
has been sonvieted of an offense under sestion 
325 of the Indian Penal Oode and has been 
sentenced to 13 years’ rigorous imprisonment, 
He has appealed. have examined the 
evidenee, The facts whioh are established by 
it are as follows:—The deeeased Sunkha was 
a relation of the appellant. The aeeused 
was assisting one Bhika Kashehi to proteet 
his erops, whish had been eut on geveral 
oseasions by thieves. On the night in ques- 
tion, Bhika &nd Kallu went to the field and 
saw in the darkness & man eutting the erop. 
The thief on seeing them arose and the 
аавпвей, who was armed with lathi at onse 
віговЕ him а blow оп the head felling him 
to the ground. The two men raised an 
alarm. On looking elosely at the thief they 
found it was Sukha, their own relative, The 
man, who had reseived a nasty blow on the 
head, wes insensible. Other persons hearing 
the alarm shonted out and wanted to know 
what was wrong and the two men, in order 
to hide the result of the blow, said that there 
were only some mares damaging the erop. 
Sukha's son, however, was sent for quietly and 
he was removed to his home where he died 
that night. The body was burnt the next 
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day, but the injury fo the head was notieed 
by several witnesses. 

Sukha is said to have been а man in bad 
health, but the confession of the appellant 
himself shows elearly that he died as the 
result of the blow. 

The Court below in these cireumstanses has 
eonvieted Kalla of an offense under sestion 
325 and sentensed him as mentioned above. 
It seems to me that the ease is ‘one whieh 
somes under Eixeeption 2 to sestion 300 of 
the Indian Penal Oode. The appellant 
éaused the death of Sukha. He ‘saused that 
death in the exercise, in good faith, of the 
right of private defense of property but he 
used в' lathi, а weapon whieh has been 
repeatedly held in this Court to be a lethal 
weapon, and he struck the unfortunate man 
on & vital part of the body. He says that he 
strusk through fear lest the thief should 
strike him, bat he does not ssy that the thief 
aimed' a blow at him and it would be by no 
means певеввагу to strike the man on the 
head, He, therefore, in my opinion, exceeded 
the power given to him by law, and he 
eaused the death of the person against 
whom he exereised his right of defense but 
without premeditation and without any 
, intention of doing more harm than was 
nesessary for the purpose of self-defanee, 
The eonvietion, therefore, in my opinion, 
in these sireumstanees ought to have been 
under sestion 304 of the Code, whish was 
the offense eharged against the appellant. 
I, therefore, alter the sonvistion from one 
under sestion 325.60 one under .seetion 304, 
The ossurrenee was an unfortunate опе and 
in the sireumstanees I think a lesser sentenee 
than that imposed by the lower Court will 
вп ое. I, therefore, reduse the sentenee to 
one of ‘one year’s rigorous imprisonment. 


~ 


Ф x . 
Sentence reduced. 
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OUDH JUDIOIAL COMMISSIONER'S 
COURT. 
CRIMINAL Аррыбатгои No. 3 or 1921, 
February 4, 1921, 
Present: —Mr. Daniels, A. J, C. 
BRAHMA DATL—ACcGOUBSED—APPLIOANT 


versus 
EMPEROR—QOMPLAINANT— RESPONDENT, 


Criminal Procedure Code (Act V of 1898), s. 199 
—Penal Code (Act XLV of 1860), ss. 494, 498— 
Oomplaint in respect of offence under s. 494, whe- 
М „е complaint in respect of offence wnder 
s, 498, 


In the case of an offence under section 498 of the 
Penal Oode all that section 199 of the Criminal 
Procedure Code requires is that there should be a 
complaint by the husband in respect of the factacon. 
stituting the offence. It cannot he said that there was 
no such complaint merely because the husband 
also alleged certain additional facts, which he was 
unable to prove and which, if proved, would have 
amounted to the graver offence dealt with by sec- 
tion 494 of the Penal Code. [p. 135, col. 1.] 

Oriminal applieation against an order of 


the Sessions Judge, Gonda, dated the lat 


December 1920, reversing that of the Depüty 


Magistrate of the First Olass, Gonda, dated the 
21st September 1920. 

Mr. St. G. Jackson, for the Applicant. 

JUDGMENT.—In this ease Ram Saran, 
who elaims to be the husband of Mwsammat 
Tirath Dei, filed à somplaint of bigamy under: 
sestion 494, Indian Penal Code, against her 
and against Brahma Dat, Musammat Tirath 
Dei having asserted in previous proseedings 
that she was married to the latter. The 
Deputy Magistrate held that there was no 
evidens of the sesond marriage and 
diseha ‘ged the assused. The matter aame 
пр in.evision under séstion 437, Criminal 
Prosedure Code, before the learned Sessions 
Judge, who agreed with ‘the lower Court in 
finding that the sesond marriage waa not 
proved but ednsidered that in any ease thera 
was a prima facie ground for thinking that 
9n offense under seetion 498 had been 
committed by Brahma Dat, He aeeordingly 
sent Баек the ease for inquiry. into the 
charge under seetion 498, He also said that 
if both marriages sre proved, the more serious 
offence of bigamy. is established, This last 
sentense, however, is insonsistent with a 
finding in the earlier part of the judgment 
that the lower Court has rightly found the 
seeond marriage not proved.” The further 
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inquiry to, be held вар only be in respest of 
an offence under gestion 498, Tothis an 
objestion of law is taken in revision before 
me that there is no eomplaint of an offense 
under sestion 498 as required by sestion 199, 
Oriminal Prosedure Code. The question is 
whether the eomplaint filed under sestion 
494 is suffisient somplianee with the sestion. 
There haa been а differense of judicial opinion 
on this subjeat, In Jatra Sheth v. Reazat 
Shekh (1) it was held that wherea eomplaint 
was made under sestion 366, Indian Penal 
Code, but the fasts disalosed an offenee under 
gestion 498, a sonviation on the latter eharge 
was not illegal. A different view appears to 
have been taken in Bombay. The Oalentta 
view appears to me eorrest, All that the 
law. requires is that there should be a 
eomplaint by the husband in respest of the 
facts constituting the offense. It eannot be 
said that there was no sush eomplaint 
merely besause the husband also alleged 
eertain additional fasts, whiah he was unable 
to prove and whieh, if proved, would have 
amounted to a graver offense. A similar 
view was taken in Emperor v. Alli (2), where 
the Court held that it was not nesessary that 
the somplaint should state preeisely the 
sestion of the Code under whieh the 
assused should be eharged, ft is sufficient 
that helays before the Magistrate matter 
whieh, if proved, would be sufficient to 
establish an offence under that seetion. 

Ido not eonsider that I should go into the 
evidence at this stage, Аз the legal objeation 
to the learned Sessiona Judge's order fails, I 
rojeet the applieation in revision. 

. Application rejected 


[4 


(1) 20 O, 483; 1 


0 Ind. Dec. (x. s.) 327. 
‚ 209; A. W. N. 


. (1903) 7. 
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OnrurNAL Appiroation No. 47 or 1921, 
B April 14, 1921. 
Preseni;— Pandit Kanhaiya Lal, J. О. 
. MAIKU LAL—AQ008ED— APPLICANT 
versus 
EMPEROR-—ConuPLAINANT— RESPONDENT, 


Opium Act (I of 1878), es. 5, 8, 9—Rules—Permit— 
Conditions, breach  of--Ineorrect  account—Offence— 
Penalty, . 
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Whilo a contravention ef the rules framed under 
sections 5 and 8 of the Opium, Act is declared 

anishable as an offence. under section 9 of the 
Act, 2 contravention of the conditions of the permit 
has not been declared to be penal, The only 
penalty for such а contravention is the penalty 
specified in the permit itself, viz, the cancelment of 
the Hcense and the forfeiture of the money paid in 
pursuance of the license. [p. 136, col 1.] 

There is nothing in any of the rules made 
under section 5 of the Opium Act which would 
make the preparation. of ап  inoorreob account 
punishable under section 9 of the Aot. [p. 186, col, 
1.] 

Criminal application against an order of the 
Sessions Judge, Sitapur, dated the 16th Marsh 
1921, modifying an order of the Magistrate of 
the First Class, Sitapur, dated the 24th 
January 1921, 

Mr. M. A. Khan, for the Applieant, А 

The Government Pleader, for the Crown, 


JUDGMENT.—In this ense Maiku Lal, a 
lisensed opium vendor of Sidhauli, has been 
eonvieted under seetion 9, elanse (g), of the 
Opium Ast (I of 1878) and senteneed to 
rigorous imprisonment for six months and a 
fine. 

It appears from the sevidense that when 
the Assistant Commissioner of  Exeise 
inspested the shop of the applisant 
at Sidhauli on the 12th January last, the 
aesounts kept by him showed a balanse of 
only one tola of opium, The applisant tried 
to smuggle 7i tolas out of his premises by 
giving if to another person, who was trying to 
run away when he was detested and eaught. 
On a further searsh being made, one seer and 
55 tolas opium more was found. The 
applieant admitted that he had made false 
entries in hisaseounts to provide aghinst а 
prospestive rise in the prise of opium from 
April next. The explanation given by him 
during the sourse of his trial, however, was 
that he wanted to keep a sufficient supply of 
opium for hia eustomers beeause there were 
diffisulties in getting Buffieient opium from 
the Tahsil, 

One of the terms of his lisense was that he 
was to keep а eorreot aesount of the opium 
sold or used in his premises for inspeetion on 
demand by the Exeise Officers. He eontraven- 
ed that condition and rendered himself 
liable uhder the terms of his lieense to have 
his permit eanselled. He cannot, however, 
Ље presesuted for а eontravention of the 
eonditions of his permit, besause all that 
the permit says is that оп the infringement 
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of any of the sonditíons entered .therein it 
shall'be open te the Collestor to вапое1 
the pérmit and the licenses shall not. be en. 
titled to the fee paid by him for the permit 
in advanes. :Seotion 9 of the Exeise Aet 
renders а eontravention of „the rules ‘made 
under ‘vestions `5 and 8 of" that Aot 
punishable; but beyond the : aondilion laid 
down in'£he license, rendering it obligatory 
on the lieensee to keep sorrest assounte, there 
is nothing in the riilés framed under those 
sestions to make the keeping of inaorrest 
aesounts penal, The rules authorize the Board 
of Revenue to preseribe forms for lieenses and 
permits with the terms and oonditions to be 
entered therein; but while a sontravention 
of the rules is deslared punishable as .an 
offense under gestion 9, a sontravention of 
the sonditions of the permit has not been 
deelaréd to be penal. The only penalty for 
sush a contravention specified therein is the 
aaneelment of the liaense and the forfeiture 
of the money paid in pursvanee of the license. 
In Umesh Ohunder Ghose v. Queen- Bmpress (1) 
it has been held that there is nothing in any 
of the rules made ander seetion 5 of the Aot 
whioh wonld make the preparation of an 
ineorreot aceount punishable under geotion 9, 
The application is, therefore, allowed and the 
applicant acquitted of the offense sharged, 
He willbe set at liberty and the fine, if 
realized, will be refunded. 
Application allowed, 


' к 26 О, 571; 8 0, W. М. 365; 13 Ind, Dee, (N. в.). 


ALLAHABAD HIGH COURT. 
Oximinat Revision No. 416 or 1921. 
| July 30, 1921, | 
Present ;— Mr, Justice Wallaeh, 
GIRDHARI LAL-—A»rPuICANT 
versus 
EMPEROR—Oprrosime Parry, 


Surety for appearance of accused— Money "deposited 
by surety—Fine—Recovery trom surety's money, 


Fine cannot be deducted from the money de. 
posited by a surety for the appearance of the 
gcoused, even if the surety and the acoused aro 
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brothers and eyan if they be assumed to be 
members of a joint Hindu family. * `x 

Criminal revision from an ‘order of the 
Sessions Judge, Mainpuri, dated the 18th 
Desember 1920. 

Mr, Baleshwart Prasad, for the Applieant, 

Mr, R. Malcomson, Assistant Government 
Advoeate, for the Crown. 

JUDGMENT.—The dasision of the Court 
below sannot stand. The applieant, as 
surety for his brother'a appearanee in a 
eriminal ease, deposited a eertain sum of 
money. 

The applisant’s brother was fined in«that 
ease and to levy the fine the money which 
the applicant had deposited as sesurity for 
his brother’s appearance has been attaehed. 
The applieant thereupon applied that his 
property should not be attached and that 
his brother’a fine should not ba levied from 
his property and that the money be returned 
to him. ` 

The Magistrate says that he got the 
Sub.Inspestor to investigate the matter and 
that the applicant had been informed at 
the time of the attachment, He gives no 
other reason for dismissing the appliaation, 
The learned Sessions Judge says that "it 
appears that the surety and Banwari were 
brothers, that being the case, Banwari and 
others were as mush owners of the money 
a^ Girdharj, so I think the Oourt was right 
in dedusting the fine from the amount of 
Sesurity." There is nothing to show that 
the money whieh the appliseant deposited 
was not his own and there is no justitiea- 
tion for seizing the money whish had been 
deposited by Girdhari Lal as seeurity for 
his brother’s appearanee in order to levy 
the fine dirested.to be paid by the brother. — 

I fail to see why the Sessions Judge 
thinks that what belongs to Girdhari Lal 
also belongs to Banwari Lal, I have grave 

* doubts, even assuming that the brothers were 
members *of а joint Hindu family, whether 
money deposited in the above eireumstansea 
could be attashed. I eonsider the action 
of the lower Courts unjustified in law and 
direct that the money be returned to the 


applicant. 
' Money returned, 
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Ф 
“ PATNA HIGH COURT. 
Свімтмат, Мівсвтланвосв Üasz No. 61 or 1921. 
Е August 9, 1921. 
Present :— Мт. Justies Bneknill, 
GRANT ASD ANOTHER—PETITIONERS 
; versus 


EMPEROR—Opproairz Party. 


\Oriminal ;Procdure Code (Act V of 1898), s. 107 
—IJnitiatien of proceedings—Pendency of proceedings to 
ensure .peace—Judiciai Officer, conduct of—Beplana- 
Hon Statements reduced to writing. 


Section 107 „оѓ the Criminal Procedure Code isa 
section essentially to be directed against individuals 
who personally are, to the reasonable belief of the 
Magistrate, likely themselves to act in a wrongful 
manner (that is to say, in an illegal manner , 
which may probably occasion a breach of the peace 
or «disturb the public tranquillity, or who are person- 
ally likely to commit a breach of the peace or а 
disturbance of public tranquillity. [p. 139, col. 2.] 

It is not open to a Magistrate to draw up or 
direct against partioular persons proceedings 
under section 107 of the Criminal Procedure Code 
merely on the basis of general or vague state- 
ments which do not contain any direct allegation 
or accusation against the individuals proceeded 
against, [p. 188, col, 2] 

It is not open toa Magistrate to keep proceedings 
under section 107 ofthe Oriminal Procedure Code 
pending against certain persons merely because the 
pendency of such proceedings tends to preserve the 
peace. [p. 141, col. 1.] 

Where an officer, who purports to be conducting 
anything in the nature of а judicial or quasi 
judicial enquiry, has the time and the opportunity 
to reduce into writing complaints or statements 
which are made to him, those written statements 
only should substantially be looked at when con- 
sidering the subsequent conduct of that judioial 
officer, '[p. 188, col, 2; 189, col. 1.1 : 


Applisation against "orders passed by 
the Distriet Magistrate, Bhagalpur, on the 
10th July 1921 and 15th July 1921, 


Messrs, P, O. Manuk, S. O. Roy and Nirod 
Ohandra Roy, for the Petitioners, 

Mr. Kulwant Sahay, Government Pleader, 
for the Orown, 


JUDGMENT.—This is an  applieation 
made by two applisants, H. Grant and Е, О, 
Antonini, in respesb of an order whish was 
made by the Distriet Magistrate of Bhagal- 
pur, purporting toast under sestion 107 
of the Oriminal Prosedure Code. As a 
matter of fact the applisants direst their 
application against prosesdings whieh were 
drawn up by the Distrist Magistrate on the 
10th July of this year as well as to an order 
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which he made thereunder on the 15th of the 
same zaonth. 

The eireumstanees and the fasta in eon- 
nestion with this matter are very simple; 
but what has taken plase in eonneation with 
these proseedings has been a good deal dim- 
med and clouded over by & sonfusion of ideas 
and thought, brought about no doubt by the 
unfortunate series of oecurrencas whieh have 
taken plaso in the losality. 

There i: no doubt that there has been 
muoh trouble and diffieulty in this District. 
It is well known that a few months ago a 
very serious affair tcok plase, in whieh a 
large number of Gurkhas who were in the 
temporary employment of the Luttipur 
Сопвегр, of whieh Mr, Grant is one of the 
proprietors and of which Mr. Antonini has 
been sinse Ostober last the Manager, were 
killed. There were other disturbaneer, soma 
of which are referred to in the papers whish 
are before me, and it would seem that very 
largely they have all arisen in eonneotion 
with a large area of Diara land whieh is 
subject to the action of the river, The 
eonsequenoe of all this has been that the 
neighbourhood has beens in a somewhat exeited 
and restless eondition. І до not really know, 
aecurately, how many different proceedings of 
either eriminal or sivil abaraster have been 
initiated and are, possibly, in progress. At 
any rate so far as is material bere, it 
would seem that some Motuknath Jha was the 
Patwari of a village ealled Baikunthpur, whieh 
is a plase subjest the the fluvial movementa 
of the river Ganges; this village is under the 
Luttipur Consern. This man is a tenant. 
ofa aubstantial charaeter of the Luttipur 
Coneern and holds а sonsiderable quantity 
of land under it. Of late ke had obtained 
settlement of a plot of some 30 bighas 
ef newly formed land in thè Diara part 
of that village; and it ів said that he 
had been in astual possession of this plot 
sinoe Ostober 1920. Certain: persons өп. 
deavoured, so itis alleged, to oust this 
Motuknath Jha from this property and were 
either trying or were prepared to try foreib. 
ly to obtain possession of it. Amongst 
these persons were, soit is stated; three men 
named Jagan Mander, Soukbi Mander and 
Nepali Mander. Their names are important, 
besause they enter very materially into the 
later stages of the matter whieh is now 
before me. Motnknath Jha lodged an in. 
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formation in sonnestion with this “alleged at- 
tempt at his dispossession before the Sub Ins- 
pestor of Polise at Bihpur and, as a result of 
the Polise investigation whieh followed, a 
report was presented to the Sub-Divisional 
Magistrate of Bhagalpur on the 5th July 
of this year, resommending that that offiser 
shonld issue  notises under sestion 144, 
Oriminal Prossdure Code, against Nepali 
Mander and ten others, tis said that on 
tlie 6th July the Sub Divisional Magistrate 
did issue notiees restraining these eleven 
persons under the provisions of sestion 
144 from going over the land in ques- 
tion and, further, that he passed orders 
for drawing up proeeedingas against these 11 
men under sestion 107 of the Code of Ori- 
minal Proeedure; and, ineidentally, it is also 
added that he issued a warrant for their 
arrest.. They apparently or some of them 
surrendered and by way of a rejoinder to the 
allegations whieh had been made against 
them by Motuknath Jha, elaimed the land 
as theirown holding. This oseurred so far 
as five out of the eleven were eonserned on 
the "th of July, and ineluded in these five 
were the three men Nepali Mander, Jagan 
Mander and Soukhi Mander, I need not 
refer to any of the other disputes whish had 
taken plase in this loeality, because I have 
already given a sufficient general outline as 
to what was the position of affairs there. 
Atany rate the Sub-Divisional Magistrate 
took next the step of appointing a Pleader 
Commissioner to go to the losality of the 
land, where it was alleged by Motuknath 
Jha that his dispossession was being attempt- 
ed, and to make a map of the plase and to 
submit his report in due aourse. 

We now воще to the sirenmstanees whieh 
gave rise to the drawing up of the proseed. 
ings under sestion 107, Oriminal Prosedure 
Code, and, subsequently, to the order, dated 
the 15th July 1921, against whish the ap- 
plieants are “here moving. The District 
Magistrate, who,-it may be eaid in passing, 
had already had a good deal to do with the 
troublous affairs whieh were taking plase in 
his District and who was or ought to have been 
fairly well-acquainted with what was there 
oseurring, states in his explanation (what, 
of course, І take asa воггевё siatement ‘of 
how he obtained the information upon whiah 
he purported to have aeted) that he was 
Jeaving his bungalow when he mot six men, 
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who represented that they wishefl 20 speak 
to him. He stopped his sar to hear what 
they had to say and they then stated that . 
they wera tenants of  Dudhela; that 
of land at 
Baikunthpur Diara some years ago; that they 
had regularly been cultivating this land, pay- 
ing rent and reseiving rent resepitafor three or 
four years ; that last year they had paid the 
rent but had got no rent reesipts ; that they 
somplained to Mr. Antonini and he had told. 
them that they would get no rent reseipts 
until they- eresuted kabuligais: that they 
refused to exsoute kabultyais for a higher rent 
than that whish they had originally agreed 
to pay; that Mr, Antonini had threatened 
to dispossess them of the land: and, for this 
purpose, had taken а kabuliyat for the same 
land from the Patwari Motuknath Jha and 
set him up to slaim the land tovether with 
the standing erops whish they had sown, and 
that Motuknath Jha eaused the Police to 
submit a report after an ex parte enquiry in 
eonssquenee of whish the ор. Divisional 
Magistrate had issued warrauta for their 
arrest, One would have thought that, on sush 
в verbal sommunisation,the first thing to have 
been done would have been to have instituted 
some enquiry into the truth of the matter ; 
first of all, to ascertain whether in view of 
what the men had said the matter was gener- 
ally sub judice before any losal tribunal, and 
if во, to refer these somplaints to the offiser 
before whom the matter was present; and, 
secondly, if on sueh investigation it was found 
‘that there was no enquiry taking plaee 
before а judisial officer, then to refer the 
matter to the Poliea authorities in order that 
they should enquire and report, upon the 
receipt of whieh any appropriate astion sould 
in the usual way be taken, This, however, 
was not done. The Disiriet Magistrate goes 
on ёо аву that,he returned to his house with 
these six men and sitting on his verandah, 
took down the statements of three of them; 
these three men, whose statements he 
took down, were Jagan Mander, Soukhi Man- 
der and Nepali Mander: but he adds that 
as it was getting dark, he did not resord the 
statements of the remainder, Г think that ` 
it may be taken as a sound priusiple that 
where an officer, who purports to be eoaduet- 
ing anything in the natare of а јајівіа or 
quasi judicial enquiry, has the tim» and the 
opportunity to reduse into writing eomplainis 
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or statemente whieh are made to him, those 
written statements only should substantially 
be looked at when one who has to sonsider 
them as the basis for an understanding of the 
soudust whish takes plase susequently on the 
part of that judisial offiser. And assordingly I 
turn to what the Distriet Magistrate wrote 
down. I do not propose to quote the statements 
in detail and I will only say that, with ore ex- 
seption, there does not appear to be in those 
statements asingle word whioh indieate that 
either Mr. Grant, Mr, Antonini or Motuknath 
Jha were likely to commit a breash of the 
pease or to disturb thefpublie trauquillity, or 
to do any wrongful ast whish might probably 
оввазїоп а breach of the pease or disturb the 
publie tranquillity. In faot all that they do 
allege or refer to sre matters whioh at 
the most might be the subjeat of sivil 
litigation. The only sentenee in whieh any 
sort of suggestion that a breash of the 
pease might овопг is contained in the atate- 
ment of Nepali Mander, who states that 
“the Patwari (that is Motuknath Jha) 
threatens to beat us.” : 

Now these statements are signed by the 
Distrie Magistrate as of the 8th July, and 
on the 10th he drew up proseedings purport- 
ing to aet under seetion 107 of the Ori- 
minal Prosedure Code. He says in these pro- 
ecedings: 

" Whereas it appears from the statements 
of Jagan Mander, Soukhi Mander and Nepali 
Mander that Mr. H. Grant and his Manager 
Mr, Antonini and his Patwari Motukuath Jha 
are refusing rent receipts for rent paid 
for Diara lands in Mauza Baikunthpur and 
extorting illegal abwabs and attempting 
to dispossess the tenants and oppressing 
them in various ways in order to extort 
. kabuliyats for enhansed rent." 


I pause at this stage, beesuse it is admit- * 


fed that the statements of these three men, 
as they were reeorded by the Magistrate, do 
not іп themselves justify in any way the aom- 
mensement of proseedings against Grant 
or Antonini under sestion 107, But the 
Magistrate goes on then to add to and sup- 
plement these eomplaints, whieh he had re- 
eorded in writing as made to him, by a resi- 
tal of what he regarded as the exeeptional 
eonditions in the neighbourhood and upon 
whieh he thought that he was justified in 
taking the somewhat extraordinary step 
whieh he did. He adds: І 
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" And whereas the Diara villages being at 
present in & disturbed atate and the relations 
between Mr. Grant and his tenants being 
strained, sash sondnot is likely to provoke a 
serious breash of the pease and it is nesessary 
to take preventive measures promptly, I, there- 
fore, direst that they be oalled onto attend 
my Court on 15th July 1921 and shew eause 
why they should not be required to enter into 
bonds aa follows :—Mr. H. Grant Ra, 10,000 
Mr. E, C. Antonini Rs. 2,000 and Motuknath 
Jha Rs. 1,00), and also to give seaurity by 
the bond of one surety eash in a like 
amount for keeping the peaes for one year,” 

It is argued for the Crown that it is open 
to a Magistrate to act under gestion 107 on pri- 
vate information, if he likes: but, itis argued, 
тоё on information whieh would not in itself 
justify him intaking steps under its provisions; 
but it is suggested that without any digselosure 
of the breash of the pease whieh he antisipates 
is likely to oecur, a Magistrate ean, withont 
further ado, draw up proseedings under this 
sestion against any one for anything. I 
feel that І eannot altogether assent to any 
sush broad proposition. Sestion 107 is, to 
my mind, а sestion essentially to be direeted 
against individuals who personally are, to , 
the reasonable belief of the Magistrate, likely 
themselves to веб ina wrongfnl manner (that 
is to say, in an illegal manner), which may 
probably oseasion a breash of the pense or dia- 
turb the publie tranquillity or who are perso- 
nally likely to sommit a breaeh of the peace or 
a disturbanee of publie tranquillity, I eannot 
think that, merely in а general or vague 
fashiov, by statements whieh do not depend 
upon any sneh direet accusation or allegation 
against individuals, it is open to a Magis- 
trate to draw up or direst against partieular 
persons proseedings under sgetion 107 with- 
out having suoh or sufficient materials upon 
which he bases his action, or that any sueh 
action under seetion 107 in the absenee of 
вавћ features i» nesessary or possible. ‘It is 
no doubt а matter for sympathy with the 
Magistrate here, who found himself in а 
disturbed and troubled plase and period, 
but, notwithstanding that, I eapnot see how 
from the information he had reseived and 
from the fast that there was 10681 exeitement, 
he sould possibly have been justified im 
imagining that either Mr. Grant personally 
or Mr. Antonini personally was likely to 
sommit a breash of the pease or disturb the 
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eontemplated in the sestion. There was 
nothing whatever in the information, with 
whieh he had been provided and whieh he 
had resorded as having heen given by the 
three men whose names I have mentioned, 
whieh could have justified him in putting 
the eriminal law into motion against either 
Grant or Antonini. With regard to Motuk- 
nath Jha it is true that there was в statement 
to the effest that he had threatened violenee 
and, therefore, it may be that that might 
have demanded some further investigation, 
but we are not soncerned here with 
Motuknath Jha аё ай. The explanation 
whieh is given by the Magistrate, as to the 
reason why he thought that he ought бо join 
Grant and Antonini with Motuknath Jha, 
is because he says that he was sure that, 
if the statements whieh had been made to 
him by the somplainanta were true, Motnk- 
nath Jha would not have taken up the atti- 
tude eomplained of unless he had had the 
sequiessense and support of both Grant and 
Antonini, But, as individuale, I eannot see 
even во it would have justified the District 
Magistrate in putting the provision of sestion 
107 into motion againstthem, On the 15th 
of July the matter eame before the Distriet 
Magistrate, the notise issned by bim having 
direoted the attendanee of the three persons 
sited upon that day. They all appeared. It 
then seems to have been drawn seriously to 
the District Magistrate’s attention (although 
it is true that in his explanation he says that 
he was‘aware of it before) that the Sab- 
Divisional Magistrate had before him what 
was essentially (as the Distrist Magistrate 
calls „it praetieally) a counter oase, That 
being во, it is diffioult for me to understand 
why the Distriet Magistrate did not send the 
matter, if indeed his astion under seation 107 
sould really at all be justified, to the Snb- 
Divisional Magistrate to take the two oases 
together. He, however, did not do anything 
of the kind; but saying thatas he thought 
that.the proseedings under sestion 107 whieh 
were before his eollengue might probably 
lead to proceedings under gestion 145 of the 
Criminal Prosedure Code, desided, notwith- 
standing the remonstranses of the Pleader 
for the three persons sited before him, td 
let the sase stand, over until after the hearing 
of the still unstarted: and problematieal pro- 
eeedings whieh might take place under 
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sestion 145 before the Sub. Divisional Magis- 
trate; and he thereupon madean order that 
Grant, Antonini and Motuknath Jha should 
give bail for Re. 500 esoh “to appear when 
ealled upon.” 


1 must sonfess that I dislike the terms of 
this order very mush, I san see no ground 
whieh really justifies the making of sueh an 
order, and I should have had great diffisnlty 
in understanding how it eame to be made at 
all, unless I had the advantage of reading 
the explanation whish is given of it by the 
Distrist Magistrate himself. He says that: 
"When the cass against the applisants 
сате up for hearing on the l5th of this 
montb, I thought it proper that tbe proseeding 
under seation 14',Oriminal Proeedure Code,’ 
(that is to say, of sourse, the proseedings 
under seetion 107 which were taking plase 
before the Sub-Divisional Magistrate) 
“should be disposed of firat ard, therefore, 
proposed to adjourn this ease sine die, The 
Pleader for Mr.Grant, however, asserted that 
no sase under sestion 145,Oriminal Prosedure 
Code, had aetually been started. I then sent 
for the resord and I found that proceedings 
under that sestion had not as a matter of 
faet been drawn up. The point, however, was 
not of mush importanee, besause the Sub- 
Divisional Magistrate had already desided to 
aet under that seetion” (I do not know how 
the Distriet Magistrate eonld foresee this) 
“and wasonly waiting forthe map whieh 
he had ordered to be prepared.” 


The Magistrate then goes on to give his 
reasons why he thought that 16 was advant- 
ageous, instead either of sending the matter 
to the Sub Divisional Magistrate to be dealt 
with the aognate sounter-sase or instead of 
proseeding with it himself at that time, 

eto postpone the matter sine die enlarg- 
ing the, applisanta upon bail. He says: 
"it is my experiense that persons against 
whom proeeedings under gestion 107 are kept 
pending usually refrain from sommitting 
breashes of the pease during the pendensy of 
Bush proseedings, Jn fast the pendensy of a 
oase under that sestion sommonly has as 
mush effest as the actual exeoution of а bond 
for keeping the pease, The difference is 
that the proseedings haye to be disposed of 
sooner or later, whereas the bond remains in. 
fores for a whole year. I have, therefore, 
reason to hopes that tho assion whieh I have 
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taken wil) be sufficient to prevent Mr. Grant 
from doing anything that will result in a 
breash of the pease, until the ease under 
section 145 of the Criminal Prosedure Code 
has been finished.” 

I do not really know whether to he sur- 
prised or amused at the ingeniousness of this 
explanation, But that the provisions of the 
sriminal law and of that sestion be utilised 
for sush a purpose is obviously one whieh 
eannot, I think, beseriously sontemplated for 
one moment by any person, who has to deal 
with the higher branshes of the law. 

The result of my consideration of thia 
matter is that, in my opinion, the whole of 
these proseedings have resulted from what 
І eonsider was в misconeeived idea; they 
were framed, I think, in times of great 
difficulty and were in the nature really of 
what I should eall panis orders. I have, as 
I have said before, the greatest sympathy 
with this offiser, who had a most diffisult task 
to earry out in sonfused and troublous areas 
and at times of no doubt considerable anxiety 
and stress; but still, a fair sense of perspestive 
must be maintained, at any rate when the 
matter comes before those who. have luekily 
the opportunity of dealing with it from an 
entirely dispassionate and unemotional point 
of view. The whole of these prodeedings 
initiated by the District. Magistrate and his 
order of the 15th July 1921--against Grant 
and Antonini were irregular and must be 
quashed. 

Rule made: absolute, 


ALLAHABAD HIGH COURT, - 
Criminal Revision No. 328 or 192]. 
June 22, 1921. 
Present:—-Mr, Justiee Sulaimdn, 
ABDUL RASHID— PETITIONER 
versus 


EMPEROR—Opposire Pasty. - 


Criminal Procedure Code (Act V of 1898), s. 109 
—Ostensible means of subsistence—Dependence upon 
father—Arrest under suspicious circwmstances— Wrong 
name and address given—Unsatisfactory account, 


A person who has no means of his own but is 
maintained by his father, who earns an honest 
living, is not “a person who has no-ostensible means 
of subsistence.” [p, 141, col, 2.] 
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Tf а person, when arrested under suspicious 
circumstance, gives a wrong name and address, he 
fails to give a satisfactory account of himself 
and proceedings against him under section 109, 
Oriminal Procedare Code, are perfectly justified. 
[p. 142, col. 1.) 

Ghulam Jilani v. Emperor, 51 Ind. Cas. 161; 17 A. 
L, J, 432, 20 Or. L, J. 401, distinguished. 

Criminal revision from an order of the 
Distrist Magistrate, Budann, dated the 25th 
April 1921, 

Mr. S. 0, Mukerji, for the Petitioner. 

JUDGMENT.—The applieant was arrest. 
ed under most suspiaioua eireumstanees, At 
midnight three men were seen by two вор. 
stables walking slong в narrow lane ina 
mohalla not that of the spplisant, On 
peresiving that their presence had been 
detested, they rushed out of the lane and 
went in different direstions, The sonstables 
sounded their whistles and puraned the 
applicant. People arrived from the opposite 
direction and he was arrested. On being 
asked his name and address he gave a 
number of wrong names and addresses, and 
gave no less than four eonflisting explana- 
tions of his presense there at that hour of 
the night. The evidenee proved that Abdul 
Rashid had no independent means of insome, 
but lived with his father who, іп the words 
of the learned District Magistrate, "is a 
respeatable Julaha who earns his living from 
tuition.” On these fasts the applieant has 
been bound over under sestion 109 of the 
Code of Oriminal Prosedure. 

The learned Advosate for the applieant 
strongly urges that the sase does not some 
within the seope of seetion 109 Criminal 
Prosedure Oode, under whatever other seation 
it might fall. І agrée with him so far that 
the mere fast that Abdul Rashid has no 
means of his own but is maintained by his 
father, who earns an honest living, would not 


• make him "a person who h8s no ostensible 


means of aubsistence.” In this sountry 
there would unfortunately be found many a 
young man who is altogether out of employ- 
ment and depends entirely on his father’s 
resources, It would be dangerous to hold 
that sush men have no ostensible means of 
subsistenee and should be bound over, 


But L am of opinion that even assuming 
that on the findings the agoused annot be 
said to have been "taking preeautions to 
sonseal his presence”—thongh I must say 
that the judgments of the Оопгів below 
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ineline me to hold shat he was-—there ean be 
be no doubt that when arrested, he eould 
not "give A satisfactory nasount of himself ” 
"He gave: wrong names and addresses and 
sonflisting explanations of his presence there. 
He was obviously trying ta eonseal his 
identity. It seems to me that! if a person, 
when arrested under suspisious eireumstanees, 
gives в name and address whish are found 
to be wrong, he does not give a satisfactory 
acsount of himself, and proseedings taken 
against him under sestion 109 of the Code 
of Oriminal Prosedure would be perfeetly 
justified. The ease of Ghulam Jilani v. 
Emperor (1) is clearly distinguishable. In 
that ease the applisants had given a sorrect 
assount of themselves and were found to be 
well-to-do and respeotable residents of Delhi. 
I rejeat the appliestion, 


Application rejected, 
(1) 51 Ind, Cas. 161; 17 A. L. J, 433; 20 Cr, L. J. 401. 





OUDH JUDiOIAL COMMISSIONER'S 
COURT, 
Oximinat Reverence No. 14 or 1921 
Maroh 13, 192 , 
Present :—Mr. Daniels, J. О. 
EMPEROR-—ConuPLAINANT 
versus 
BANNE—<Acovszp, 


Penal Oode (Асі XLV of 1860), s 75, 511—Con. 
viction under s. 611—8. 75, applicability of, 


Section 76 of the Penal Code is not applicable 
to convictions under section 511 of the Code. 


Queen-Empress v. Bharosa, 17 A. 128; A, W, N, 


(1895) 23; 8 Ind. Dec. (м. s.) 405, followed. 
Oriminal reference made by the Distriot 
Magistrate, luueknow. 
The Government Pleader, for the Orown, 
JUDGMENT,—This is a referense by the. 
Distriet Magistrate of Lneknow under вев:* 
tion 438, Oriminal Prosedure Oode. The 
aceused Banne, a boy of thirteen, was son- 
vioted by the City Magistrate of attempted 
honse-breaking under sestions 457 5.1 read 
. with seetion 75, Indian Penal Oode. The 
boy had one previcus aonvistion, in whieh he 
was senteneed to reseive a few stripes on the 
hand as a juvenile offender. -The result 
has been that he has been held ineligible for 


admission to the juvenile jail to whish it was . 


intended to send him. Sestion 75 is not appli. 
sable to eonvietions under sestion.511 [ Queen. 
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Empress v. Bharosa (1)). I alter the eon- 
vietion to one under seetion 457 read with 
section 511 and direst that the boy be not 
classed as a habitual offender. The sen- 
tense will remain unaltered. I have 
ascertained from the Inspestor-General of 
Prisons that under these siroumstanees the 
boy will be eligible for admission to the 
juvenile jail, 

Conviction altered, 
aoe 17 A 128; A. W. N. (1895) 23; 8 Ind, Dec,(n. з.) 





ALLAHABAD HIGH COURT. . 
OsiuimaAL Revision No. 364 оғ 199]. 
June 23, 1921. 

Present:— Mr, Justise Lindaay. 
MOHAN LAL— APPLICANT 
versus 
EMPEROR -— Opponent, 

Registration Act (XVI of 1908), ss. 82, 88— Trial 
without permission of proper auihority—Acquittal— 
Second trial with permission of proper authority—~ 
Oriminal Procedure Code (Act V of 1898), s. 403. 


No prosecution for any offence specified in sec. 
tion 82 of the Registration Act canbe commenced 
without the permission of one or other of the. officers 
referred to in section 88 of the Registration Act. 
[р. 142, col. 1.] 

The acquittal of ah accused person, who is tried 
for an offence under section 82 of the Registration 
Act without the permission of one or other of the 
officers referred to in seobion 88 of the same Act, 
being illegal, does nob bar his second trial for the 
same offence after the requisite permission of the 
proper authority has been obtained, inasmuch as 
to bar a second trial the order of acquittal must 
have i passed by a зна Court, [p. 148, 
col, 1, 

Oriminal revision against. an order of the 
Sessions Judge, Farrukhabad, dated the 
16th May 1»25. 7 

Mr. S. О. Muker?i, for the Applieant, 

The Assistant Government Advooate, for 
the Crown. 

JUDGMENT.— This is an applieation di. 
rested against an order by whieh the applisant 
Mohan Lal has been ordered to be tried for 
an offense’ sommitted under'seotion 82 of the 
Registration Ast. 


The order has been attaeked on two grounds, 
In the first plase, it has been said that a pre- 
vious order of aequittal passed -by the- learned 
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Sessions. Jhdge of Farrukhabad sitting in 
appeal is ‘a bar to the prosecution of the 
offense with whish the applieant is now 
sharged, It seems that Mohan Lal appeared 
ata registration offise and presentéd a deed 
purporting to be exesuted by himself and 
Makhan Lal, With Mohan Lal at the,.time 
was & person who gave himself out to bs 
Makhan Па] but who has been found to be 
another person named Nand Ram, Certain 
witnesses too were present at these proseedings, 
who identified this person Nand Ram as being 
Makhan Lal, Б 

When these fasts sama to light, а ease was 
instituted against Mohan Lal and these other 
persons and they were convicted by a 
Magistrate under seotion 419 of the Indian 
Fenal Code. Mr, Forbes, Sessions Judge, revers« 
ed the order of the Magistrate on appeal and 
asquitted the aesused, including Mohan Lal. 
He has. now, however, by what purports to be 
an order under sestion 83 of the Registration 
Ast, dirested prosesution of Mohan Lal for 
the offence of personation dessribed in sestion 
82 of the Registration Aot. 

lt is elear enough to me that the previous 
order of asquittal passed by the learned 
Sessions Judge is no bar to Mohan Lal being 
tried for an offenee under sestion 82 of the 
Registration Act, The previous order of 
asquittal in order to bar the present trial, 
must be the order of a competent Court, and 
it ia admitted on all hands thatat the time 
the previous oriminal sase was pending, no 
sanetion had been given by the Distriet 
Registrar, or by any other о вег empowered 
in that behalf in sestion 83 of the Registration 
Aet for the prosesution of Mohan Lal. 

It has been held by this Oourt in the ease 
of Hussain Khan у. Emperor (1) that no 
proseeution for апу offence specified 


in sestion 82 of the Registration Aet sau be, 


sommensed without the sanction of one or 
other of the officers referred to in seetion 
88, 

It follows from this that the Magistrate 
who tried the earlier sase was not sompetent 
to deal with any offense under sestion 84 of 
the Registration Aot, nor was the Judge who 
tried the appeal against the Magistrate’s desi. 
sion. Ihold then that the order of aequittal 
passed by Mr. Forbes on 16th May 1921 waa 
no.bar to а seeond trial. 


(1) 86 Iud, Oas, 145; 14. A, L, 7,412; 38 А, 864; 17 
Oz. L, J. 4865, 
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The seeond p^int whiok is raised is one of 
much difficulty, The prossedings taken for 
the institution of this sharge are deseribed in 
the lower Ос агь as being proseedings in the 
Oonrt of the Sessions Judge of Farrukhabad, 
That is the way in whieh the paper was 
headed. On the other hand the order for 
prosesution is deseribed as being an order 
made under sestion 83 of the Registration 
Aet, I further побіве that Mr. Forbes 
has signed this order not as a Sessions Judge, 
There is only his bare signature at the bottom 
of the order, After the order was passed, I 
find that Mr. Forbes dirested в вору. of 
his order to be sent to the Distriet Magistrate 
with а request that it should be treated as a 
complaint, and that order is signed diatinetly 
by Mr. Forbes as Distriet Registrar. It 
bears the date 16th May 1921. In these eir- 
eumstanses there ean be nc question that the 
order of Mr, Forbes is perfeetly eorreat and 
ig: valid authority for the eommensement of 
proseedings against Mohan Lal, The appli. 
eabion for revision fails, The stay order is 
withdrawn. 

Application rejected, 


het 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 

Carmina Rererence No, 6 or 1921, 
Mareh 1, 1921, 
Present:—Pandit Kanhaiya Lal, J. О, 
EMPEROR—Comprainant 
versus 


Mirta WAZIR BEG—Acovsan, 


Criminal Procedure Code (Act Т of 1898), s, 4/76— 
Sanction to prosecute —Enquiry by one Magistrate — 
Order directing prosecution-by another, legality of, 


A Magistrate trying а case can himsolf, after 
the necessary notice and enqairy, direot, under 
section 476 of the Criminal Procedure Code, the 
prosecution for perjury of a witnoss who has 
appeared before him and the Court hearing an 
appeal in the case has the same power, But is is 
irregular for the Appellate Court to direct the 
Trial Magistrate to make an enquiry and then on 
the report of the Trial Magistrate itself .to pass 
the. order directing the prosecution of & witness. 
The enquiry mast be made and the order passed 
by the same Court, [p, 144, col, 2.] 


- 
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Orimíral referónte made by the Additional 
Sessions Judge, Bahraish. 

The Government Pleader, for the Crown. 

Messrs. S, М, Ahmad and Kirpa Ram, for 
tbe Aseused: 

JUDGMONT.—Abdussamad Khan and 5 
other persons were tried underseetion 110 
of the Code of Criminal Prosedure and 
bound over to be of good behaviour for a 
period of one year by the Sub.Divisional 
Magistrate on tha 21st September 1520, 
During the sourse of the trial Wazir Beg 
was examined as & witness on behalf of the 
defence. Не is said to have made two son. 
tradietory statements, whish are now tbe 
subjest of his -prosesution for perjury. 

From the order of the Sub-Divisional 
Magistrate there was an appeal to the 
Distrist Magistrate. This appeal was filed 
on the 12th, Ostober 1920. On the same date 
a report was reseived through the Superin- 
tendent of Polise, suggesting that Wazir 
Beg should be proseeuted for perjury. On 
this report the Distrist Magistrate passed 
an order that it should be. sent for 
enduiry: and: detailed report to the Sub. 
Divisional Magistrate. On the l4th Oatober 
1920 ‘the  Distriet Magistrate dismissed 
the appeal. On the 23rd October 1920 the 
Sub-Divisional Magistrate issued a  notise 
to Wazir Beg under sestion 476 of the Code 
of Criminal Prosedure, requiring him to show 
sause why he should not be prosesuted for 
perjury. On the 6th Desember 1920 he 
submitted a-report to the Distriot Magistrate 
“tor favour of orders," stating that he was of 
opinion that Wazir Beg had given false 
evidenoee and that there was ground for taking 
eognizanee of the offense, In his report he 
further said‘that-Wazir Beg- should appear 
before the District: Magistrate next day and 
that the ‘bond, whieh he had previously given , 
with , sureties. forhis appearanee, would hold 
_good. By:thia time the Distrist Magistrate, who 
had heard the appeal, was sussedded by another 
District Magistrate. On the 7th Desember 
1920 the latter passed an order astatiug that 
there was &/olear pima:facie ease" of perjury 
: madeout: against Wazir ‘Beg and’ directing 
“that the sage should be made over to а 
certain Magistrate named by him for 
tri 1. x a RM MM EL ‘8 

The learned: Additional Sessions’ Judge 
has ‘sub:nitted'this reference, recommending 
that‘ thé order- of the District Magistrate 
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that there were grounds for so doing. 
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should be set aside on the ground that he had 
no jurisdistion to direst the prbsesation of 
Wazir Beg. There has been undoubtedly an 
irregularity in the prosedure adopted by the 
Distris& Magistrate and the Sub-Divisional 
Magistrate. The Distriet Magistrate was 
seized of the appeal and sould have: made the 
enquiry himself under seetion 476 of the Code 
of Criminal Prosedure and dirested the 
proseeution of Wazir Beg, if he aeonsidered 
He 
sould not depute the Sub.Divisional Magistrate 
to do the enquiry whish he ought to have done 
himself, if he wanted to pass an order for the 
proseeution of the witness. He sould send the 
report of the Superintendent of Polies to the 
Sub-Divisional Magistrate for disposal. The 
Sub-Divisional Magistrate sould have passed 
an order for prosesution under sestion 576 
of the Code of Criminal Prosedure himself 
without making a report to the District 
Magistrate and sseking the “favour of hia 
orders," When an enquiry is made by one 
Magistrate and the order for prosesution ia 
passed by another Magistrate, it is diffieult to 


‘gay who the somplainant is by whom the 


proseaution has been dirested. Thera has 
not been mush delay in the order for pro» 
seaution, besause the appeal was not desided 
till the 14th Ostober 1920. As éhe enquiry 
was made by the Sub-Divisional Magistrate, 
it would probably expedite matters if the ease 
із sent bask to him and he proseeds from the 
stage at whish he left it when. he submitted 
his report to the Distriot Magistrate. 

The ease will, therefore, be sent baek to the 
Sub-Divisional Magistrate, with a direotion 
that he should proseed with the enquiry 
from the stage at whioh he had left it:and 
pass sush orders himself .as he might think 
proper under gestion 476 of the Oode of 
Oriminal Prosedure. If tha  Distriat 
Magistrate wishes to direst the prosesution 
Љу reasoA of his predesessor.in-offias having 
heard the appeal, he ean do во after,the їзййө 
of ariotiee to the party sonserned and after 
sush enquiry as may bs nesessery under 
sestion 476 of the Code of Oriminal Prose- 
dure. His order of the 7th Desembar' 1920 
passed without any aueh noties and enquiry 
by him is set aside. 


‘Case sent back, . 


PEE: 
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OALOPTTA HIGH COURT. 
APPEAL, FROM APPELLATE DEOREE 
No. 1431 or 1919. 
dune 80, 1921, 
Present;— Justice Sir N, R. Сһаберјев, KT., 

: aod Mr Justiee Pearson. 
NEARAM KACHARI аяр ANOTHER 
—PLAINTIFFS——À PPELLANTS 
versus 
ARDARAM KACHARI awp ANOTBER 
'—DzrENpANTS— RESPONDENTS. 

" Hindu Law— Bengal School—Succession—Aborigines 
С Qacharies) af Assam—Bister's son—Wife's sister— 


The Bengal School of Hindu Law applies to the 
. aborigines (Oacharies) ,of Assam and under it a 
sister's воп is an heir: unless there is a custom 
to the contrary. [p. 145, col, 2.] 

A wife's sister cannot possibly be an heir under 
ihe Hindu Law but she can be an keir under 
custom if proved. [р. 146, col. 1.] 

Appeal against 
dinate Judge, Assam Valley Distriets at 
Dhubri, dated the 21st February 1919, 
reversing that of the -Muusif, Goalpara, 
dated the 3lat of July 191+, 


BAOTS appear from the judgment. 
«Babu Girija Prosanna Sanyal, for the 
Appellants,— This appeal arises out of a guit 


for resovery of possession on declaration of : 
title. , Properties belonged.to one Manik Ram, ' 


Plaintiff is his sister’s son. Itis admitted 


that Manik Ram had no agnates or widow or ` 


any. of the lineal descendants, The first 
Oourt found that the sister's son was the 
heir aseording to the Casharies and deareed 
the suit. The Court of Appsal below reversed 
that desree. The defendant says that he holds 
on trust for the sister-in-law of Manik 
Ram. I submit a wife’s sister sannot be at 
all any heir under the Hindu Law, The 
Kaeharies are a seat of Hindus and are go- 
vernsd by the Hindu Law. Hense the Hindu 
- Law of suesession governs tham; The fearned 
Judge evades the issue. The sonteniion is 
between the sister’s son and the wife's sister, 
In a publisation by a Christian missionary 
it is stated that the males should only 
süsesód among the Casharies. 


Babu айтта Nath Sen, for the Respond. 
‘ents.—There is no susssssion through a 
"femsla among the Oasharies assordiag бо the 
"Government Census Report. I submit, there. 
'fore, a sister’s son is notan heir amongst 


10 
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‚ the Casharies, 


, brief. 


‚ defendant, 


& decree of the Sabor-. 


"ЗАБ 


Refers to „Оепвав Reports 
Assam (1891), Volume I. 
Babu (ја Prosanna Sanyal replied in 


1 


JU OGMENT.— The plaintiffs, who are the — 
appellants in this ease, sued to  resover 
possession of the properties in suit as the 
si&ter's sons of one Manik Caehari, The 
who was in possession of the 
property, professed to hold it on behalf of 
the sister of Manik's wife. 

The Оопсб of first instanoe found that the 
gister’s son in the absense of agnates is an 
heir among the Oasharies and desreed the 
anit. On appeal, the learned Subordinate 
Judge reversed that desree and dismissed 
the suit, 

The plaintiffs have appealed to this Court. 

The learned Subordinate Judge, we 
think, was in error in sonsidering that the 
point for determination in the ease was 
whether a sister’s son is an heir in preferense 
to a daughter aesording to the Овеһагі 
eustom. It 15 true that the plaintiff in his 


‚ plaint stated that the sister’s son exeluded 


the widow and the daughter. But both the 
widow and the daughter of Manik had died 
before this suit was instituted, and if, as 
found by the Court of first instanee, the 
sister’s son is an heir in the absenoe of 
agnates (and there is no agnate or any other 
heir in the present ease), the sister's’ son 
would be an heir. ‚ 

So far as the elaim of the wife's sister is 
sonserned, in the absenee of any eustom, ghe 
san never be an heir under the Hindi Law. 

The question whether the Hindu Law 
should bs applied to the aborigines of Assam 
eame up to this Court in several eases, 
aud it was held that the Bengal Sshool of 
Hindu Law applied to the psople of Assam. 


“Teoat being so, the sister’s sof is sertainly 


entitled to ausseed aulesa thera is a enatom 
to the sontrary. 

The Oourt of first insbanos samo to an 
afirmative finding that no suah oustom was 
proved, The lowsr Appellate Court does 


“not find that thera was any sush eustom, 


The learned Subordinate Judge proseeds to 
dissuss the question whether the sister's 
son or the daughter is the preferantial heir, 
в question whish, as wa hava already pointed 
out above, doss not really arise in the 
sirsumstanses of the easa, though it doaa 


. arise 
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upon the statements made in the 
plaint. 

The léarnéd Pleader for the respondent 
strongly relied upon the fast that the 
plaintiff set up в spesial oustom and 
contended -that under the girenmataners he 
ought not to be allowed to suoseed on the 
ground that he is an heir under the Hindu 
Law. 

Had it been necessary for the plaintiff to 
prove that the sister's son is the heir in 


preferense to the widow or daughter by . 


eustom, no doubt it would have been 
nesessary to prove the eusíom and оп 
failure to prove it the suit would have been , 
dismissed, But the plaintiff elaims after 
the death ofthe widow and the daughter. 
Admittedly there is no agnate ог any heir 


- more nearly related than himself or, for 


t 


that matter, any other heir at all and the 


‘only person whose right has been set up, . 
* fig, the wife's sister, sannot possibly be an 
' heir under the Hindu Law, and no oustom , 


.has been proved under whioh she Ban 


' gueseed, 


The learned Subordinate Judge братва 


' in his judgment that the passage in the 


Oonsus Report quoted by the Court of first 
instance shows that inheritanse goes through 
the.male and that Oourt found that there 
was no sussession through a female under 
the Oseharies, . 
We have not got the Census Report before . 
us, and all that the learned Munsif found 
was that the female is no heir so long as 
there is an agnate. From this it does not 
follow that where there is: no agnate a 
` female sannot be an heir. Here there is no 
question of a female being the heir, although 
* the sister's son elaims inheritance through a 
` female. However that may bs, it has not 
been found that a sister's son is not an heir. 
' The deeree of the lower Appellate Court 
must aseordingly be set aside and that of 
the Court of first instanee restored, but 
shaving regard to the manner in whieh the 
plaint was drawn up and the sireumstanees 
of the ease, we direst each {party to bear his 
own вовёвђіп all Courts, 
Appeal allowed, 


. biswas belong to one Alam Kaan. 


LAHORE HIGH COURT. E 
MiscgLLANEOUS Fi«sT Онт, Aresar No. 1008 
or 1920. 

May 9, 1921. 

Present :— Mr. Justiss Abdul Raoof. 
HARDWARE MAL AND ANOTHER— 
APPELLANTS 
versus 
Tür SECRETARY or STATE rog INDIA 
1x COUNCIL —RESPONDENT, 


Land Acquisition Act (I of 1894), s. 28—Compensa- 
tion, assessment of. 


Tn awarding compensation the price of the’ laüd 
proposed to be acquired must be fixed in reference 
* to the probable loss which would give the owner 
the best return and nob aT in accordance with 


«its present use.{[p. 147, col. 2 


Missellaneous first appeal from an - order of 
the Distriet Judge, Karnal, dated: the 30th 
January 1920. ; 

Mr. Sewaram Singh, for the Appellants. 

Sayad Mohsin Shah, for the Munisipal 
Committee of Sonepat, "Respondent, 

JUDGMENT,.—This appeal has arisen ont 
of a referense made to the Vistrist Judge 
under the Land Acquisition Ast in eonnestion 
with the aequisition of 11 bighas 4 biswas 
aequired for the purpose of sonstrusting an 
'approash road toa platform between Sonepat 
Railway Station and Trevaskis Mandiin the 
„Sonepat town, The following fasts, whieh 
"Care either admitted ‘or found, are material 
for the desision of this appeal, - Out of the 
11 bighas and 4 biswas, 7 bighas and 2 biswas 
is chahi land, and 4 bighas and 2 biswas is 
deseribed as unirrigated land, Oat of the 
total area absve mentioned 2 bighas and 6 
‘This was 
aequired on payment of Rs. 500 as eompen- 
sation. The rate works ont at Rs. 218 
per bigha, The appellants owned ont of thie 
area 5 bighasand 9 biswas chahi land and 14 


. biswas unirrigated land,- The Collestor award- 


ed о еп Es. 80 per begha for the chahi 
land and Ба, 50 per bigha for the unirrigated 
portion. In addition to this they were award- 
ed the prise of eertain trees and 15 per sent, 
on аввоппё of the-compalsory asquisition, the 
total amount awarded being Rs. 828, The 
Notifioation under whieh the aequisition was 
made was No. 22150, dated the 28th Novem- 
ber 1917. The aequisition was made for the 
Munisipality of Sonepat. The Counsel re. 
presenting the Municipality on the 19th 
January 1920 made a statement in Court 


\ 
„ 


4 


thereof was inadequate, 
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to the effeet.that the Mandi waa sonstrusted 
and sompleted in Desember 1916, that sinse 
its sompletion the rent of aaah shop had 
risen from Re, 400 a year to Ra. 1,500 & 
year, that the main gate of the Mandi was 
only 20 or 25 yards from the land in question, 
that 40 shops were inside the Mandi and 50 
shops. outside and that more shops were 
being built. Munshi Rahim Bakheh, the 


“Ineome Tax Collestor, has stated in his award 


that some chahi land was acquired for the 
purposes of a dispensary at Ra. 200 per bigha. 
Dharam Singh (P. W. No. 2) has stated that 


90 feet by 20 feet of land was bought by him . 


for Rs, 1,000; the land purshased being about 
25 yards from the Mandi. Qut of the 43 
owners 33 assepted the award, but the re- 
maining 10, ineluding the appellants, objected 
and asked for a referense to the Distrist 
Judge. They eontended that the land was 
suitable as building site and that the Uollestor 
was wrong in treating if as agrionltural 
land. The appellants further contended that 
as а portion of their garden had been acquir- 
ed, the value of tha remaining portion has 
been very mush deereased, that the trees 
standing on the plot being fruit-bearing 
trees the sompensation awarded in respeet 
On behalf of the 
Seoretary of State the allegation as to the 
land being fit for residential purposes was 
denied, and it was alleged that it was still 
being used for agrisnltural purposes, The 
main ground urged on behalf of the Ssoretary 
of State was ас for the purpose of awarding 
the sompensation the market value of the 
land at the time of the Notifieation should 
be taken into consideration and not at a sub- 
sequent time. The most important question 
to be determined in the onse was whether 
the land was suitable for building purposes. 
The Colleator held the land to be unauitable 
as building site, Не, therefore,;assemsed its 
value as agricultural land, The learned 
Judge agreed with the OCollestor and main- 
tained the finding as to the nature of the 
land, While stating the faets of the oase, 
however, the learned Judge in the forefront 
of his judgment himself deseribed the land 
as being fit for building site. This is what 
he said :— 

" As the banjar and ghoir mumkin area was 
small and all the land waa situated in one 
plase and was fit for building sites, the Land 
Acquisition Ofiser divided the land for the 


purposes of valuation into dug elasses only 
namely :— 

‘1. Irrigated (ohaki) 7 bighas and 2 
biswas. 

‘2, Other.........2. bighas and 2 biswas.” 

The oral evidense shows that the . value of 
landa in the vieinity has inoreased sinse the 
sonstrustion of the Mandi near the Railway 
Station. The evidense also shows that new 
shops outside the Mandi are springing up. 
Therefore, there san be no doubt as ta the 
land being fit for a building site, 

It has been argued by Mr. Sewaram 
Singh for the appellants that in awarding 
compensation the prise of the land proposed 
to be asquired must be fixed in referenes to 
the probable loss whieh would give the 
owner the best return and not merely in 
aesordanee with its present use. In sup- 
port of this sontention he relied on a Division 
Beneh ruling of the Ohief Oourt reported as 
Hira Nand у. The Secretary of State for 
India (1). This ruling fully supports the 
eontention of the learned Counsel and as 
remarked by the learned Judges in their 
judgment on the authorities eited in the 
judgment, there san be no doubt as to the 
prinsiples on whish compensation should be 
awarded. The land in this oase, as I have 
already pointed out, has been deseribed by 
the learned Judge himself to be fit as build. 
ing site. It is quite close to fhe main gate 
of the Mandi. Muhammad Ahsan has stated 
in his erosm.examination that the prise of 
land has gone up as it is suitable for building 
purposes, Р, W. №. 2 Dharm Singh's 
evidenee has already been referred to P. W, 
No.3 Hazari Lal has also stated that the 
priee of land has been rising. He deseribes 
the loeality whieh goes to show the import. 
anse of the land asquired, P. W. No. 5 
Kundan Lal, Р. W. No. 6 Néki Ram also 
stated that the priees were rising. The 
learned Judge has based his deeision mainly 
upon two sireumstanses, namely: (1) that 
out of 43 owners 33 had aesepted the award 
of the Collestor, and (2) that eertain sale: 
deeds were prodused by the Munieipality 
showing the average value of land sold 
during five years preesding to Бе, Rs. 35 
per ,bigha unirrigated land and Ев, 58.3.8 
per bigha nehri and chahi lands. As regards 
the first sireumstanse, it is to be noted that 
the total area belonging to the 33 owners, 

(1) 21Р. R, 1905; 183 Р. L, R. 1905; 14 P, W. R. 1905 
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‘who had kept quiet, was ovly 15 biswas. 
Probably they did not think that it was 
worth the’ trouble to fight out the ease. The 
share of each of the 33 owners in the land 
"was:quite infinitesimal, As regards the gesond 
ground, esoh ease has to be looked at in the 
‘light of its spesial sireumstanoss. The prise 
during the five years preesding might not 
have been what it isnow. The land is being 
*asquired after the eompletion of the Mandi 
whish to a large extent has sontributed 
towards the inorease of the value. The 
Munieipal Committee prodused six sale deeda 
of 1917, in whish lands were gold to the 
Munieipality at the rate of Rs. 4% per bigha, 
‘One of these sales was effected by Hardwari 
Lal “and Ram Chand appellants. Kidar 
Singh, Municipal Seeretary, in his deposition 
tried to make out that there were lands 
suitable for building purposes on the south 
of Moti Mala garden, but as found by the 
‘learned Judge himself, those lands are further 
. off from the Mandi than the plots aequired. 
Sonepat appears to be a rising town and the 
/eonbtrustion of the Mandi in the olose proxi- 
-mity of the Railway Station, no doubt, has 
‘inereased the value of lands in the vioinity. 
The land in question being quite olose to the 
‘main’ gate of the Mandi, naturally has speoial 
‘adaptability for buildings of a sommereial 
‘eharaster, sush as godowns and residential 
quarters for dealers, 16 is поё always 
-possible in sush oases io arrive at a true and 
-exaet rate at whieh sompensation should be 
&llowed, The valuation must neeessarily in 
-All aueh oases be only. approximate and бов 
-sertain extent arbitrary. One has to do his 
‘beat to arrive at a fair valuation on the 
-evidenee prodused in the ease, Ordinarily 
oral evidense in suoh eases for the purpose 
of determining the market price is not of 
‘mueh value, nor ean instanges of sales effesfed 
"before the acquisition always form a true 
‚ basis for a sorreet desision as to the price, 
‘In this саке, however, the difficulty is not 
very great. I have already mentioned at the 
“sommensement of my judgment that Alam 
"Khan was given Hs. 500 as sompensation 
for2 bigkas and 6 biswas, and land was as- 
-quired for dispensary at the rate of Rs, 200 
‘per-bigka, Having regard to the spesial 
‘eharaster of the land -and treating:it as a 
-suitable site for. building purposes, as to whieh 
»there ‘san be no doubt on the evidenee, I 
‘think that Rs. 200 per digha would: be a fair 


ргіве of the land in question. The rate paid to 
Alam Khan was Ra. 218 per bzgha. Dharam 
Singh asquired 90 feet by 20 feet of land 
for Rs. 1,000. The price oaleulated, aseord- 
ing to this, would be even higher, І, thers- 
fore, hold that the appellants are entitled 
to receive the sompensation at Rs. 200 per 
bigha, As the land has been held to be fit 
for building sits no dissrimination need be 
made between chahz and unirrigated portions, 
Argument has been addressed to me also 
with regard to the inadequacy of the eom- 
pensation awarded with respest to the trees, 
but there is nothing on the resord to show 
that the desision of the learned Judge on 
this point is wrong. It has also been urged 
that something onght to have been allowed to 
the appellants on assount of the dearease in 
the value of their garden on assount of the 
asquisition of part of it. There is no satis. 
faetory evidenee that the appellants have 
actually suffered any loss. I, therefore, 
cannot acsept this esontention, On the 
amount now to be determined assording to 
the above observations, the appellants will be 
entitled to 15 per sent. on aseount of eompul- 
sory agquisition. In other respests the decree 
of the lower Appellate Court will stand. The 
appeal being partly assepted, the parties will 
pay and reseive sosts in proportion to their 
failure and suecess, 
Appeal partly accepted, 


MADRAS HIGH OOURT. 
APPEAL against ÁPPELLATE Оврек No, 33 
or 1920. 
$ . February 24, 1991. 
Present;—Mr. Justise Speneer and - 
Mr. Justieo Ramesam. 
KOONAMNENI MALLAYA AND ANOTHER— 
. APPELLANTS 
veraus 
KANNEGANTI OHINNA KOTAYA 
AND OTHERS — RESPONDENTS. 
Euecution of decree—Agreement between parties prior 
to suit not pleaded in suit, whether can be pleaded in 
&meculion. 


An agreament made ‘before the passiüg of-a 
decree, whioh, if raised in the suit, would negativa 


x 
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wholly or partially a defendant's liability te. meet. 
the plaintiff's cfaim but which ig not pleaded as a 
defence to the suit, cannot be urged in bar of 
execution. [p. 149, cols. 1 & 2.] 

An agreement that а decree to be passed should 
not be enforced affects the question whether the 
decree should be passed and should be made a 
ground of defence to the suit. [p. 150, col. 1.] 

Doratsams Moopan v. Subbalakshms Palayee Ammal, 
46 Ind. Cas. 880; (1918) M W.N. 547; 81, W. 205, 
Chidambaram Chettiar v. Krishna Vathiyar, 31 Ind. 
Oas. 836; 40 M. 233, 21 M. L. T. 24 6 L. W. 
182; (1917) M. W.N, 44; 32.M. L. J. 18 and 
Arumugam Pillay v. Krishnaswamt Naidu, 60 Ind. 
Oas. 976;. 43 M, 725; 89 М, L. J. 223; 12 L, W. 41, 
Krishnamachariar v. Rukmani Ammal, 15 М. L.J. 
870 and Rukmani Ammal v. Krishnamachary, 8 Ind. 
Сав. 1071; 9 M. L. T. 464; (1910) M. W. N. 798, not 
followed. 

Bidurukota Pedda Veeranna v. Gondimalla 
Veeranna, 88 Ind. Cas, 299; (1917) M. W. М. 308; 
5 L. W. 718 and Gauri Singh v. Gajadhar Das, 2 Ind. 
Саз.» 808; 6 A. L. J. 408, Rama Ayyan v. Sreenivasa 
Pattar, 19 M. 280; 5 М.І. Ј. 218; 6 Ind. Dec. 
(м. в.) 805, Mahomed Khan Bahadur v. Mahomed 
Munawar Sahib, 81 М. 467; 4 M. L. T. 229, Subra- 
mania Pillai v, Kumaravelu Ambalam, 83 Ind, Cas. 
66; 30 M, 541 and Laldas Narandas v. Kishordas 
Devidas, 22 B: 463; 11 Ind. Deo. (м. в.) 891 (F. В.), 
distinguished. 

Hassam АЙ у. Gauzi. Ali Mir, 81, О. 179, referred 
to. 
Appeal against an appellate order of 
the Oourt of the Temporary Subordinate 
Judge, Guntur, in Appeal Suit No. 94 of 
1919, preferred against an order of the Addi- 
tional Distriet Munsif, Tenali, in Exesution 
.Appeal No. 4 of 1918, in Original Suit 
No. 121 of 1915. 

Mr, К. Kamanna, for the Appellants. 
Mr. B. Satyanarayana, for the. Respond» 
ents, 
JUDGMENT. 


Spencer, J,—In this ease there was a 
suit brought on a mortgage whieh ended 
in a desree. When the  deeree-holder 
eame to exeeute his dearee, defendanta Nos. 3 
and 4 pleaded that there was an agreement 
before suit between them and the mortgagee 
by: whieh» the .mortgagee..agresd:to reeeive 
Re. 1,500: from: them and: to- free, two. of: 
the mortgage items from. liability. Both. 
the Oourts below have held’ that this 
agreement should: have been. pleaded in 

' the suit-and’ sould: not’ be raised- as a 
defense. to:the, exesution. Ап, agreement 
made, before, tha. passing, of a, deeree, 
whieh, , if raised ins the suit, would. noga- 
tive wholly. or partially-s- defendant's- lia- 
bility to meet the plaintiff's olaim, id. one. 
whioh.. wonld constitute. a: valid defense: to 


the suit. 
pleaded as а defense to вп exesution ape 
plication. This seems to be the general effeet. 
of the desisions both of this 
other High Courts. But as the authorities 
both for and against this proposition have. 
been fairly and clearly plased before, ua 
by Mr. Kamanna who appeared for the 


Sueh an. agreement} _eannot ba. 


Court and, 


appellants, it is nesessary-to deal -with them, . 
while aeknawledging our indebtedness to him , 


for the pains he has taken to colleet them, 
In Rama Ayyan v. Sreentvasa Pattar (1) 


the agreement provided for the discharge. 


of the desree and in exeeutión one of the 
defendants took objeetion to the assignment 
of the desree to the assignee-plaintiff and 
not to the validity of thedeesree aw passed, 
In Mahomed Khan  Bahadur v. Mahomed 
Munawar Sahib (2) also the agreement 
was for the dissharge of the deeree, 
Ohidambaram Ohetifar v. Krishna Vathtyar 
(3) dealt with the sase of an agreement 
to give time for the satisfaction of the 
deeree and not to assign the deeree to 
others meanwhile. This is the way in 
whieh the ease hes been understood by the 
learned Judges who desided Arumugam 
Pillay v. Krishnaswamt Naidu (А) (see tha 
judgment of Oldfield, J.) Then we come to 
two doubtful deeisions. One is Krishnama- 
chariar v. Rukmani Ammal (5), in whieh 
there. is no dissussion of the point whether 
the exeeution applisation sould be granted. 
There was в diseussion as to whether а 
sertain dosument was а release and required 
registration; and after finding these 
points in favour of the judgment-debtor 
(the 6th defendant), the learned Judges 
simply expressed the opinion that the 


-Jower Court was right in refusing to grant 


the applisation to exesute the desree, I 
do not regard this as an authoritative 
case on the question now before us, In. 
Rukmani Ammal v. Krishnamachary (6) 


(1) 19 M. 230; 5 M. L. J. 218; 6 Ind, Deo. (N. s.) 


885. 

(2) 81 M. 467; 4 M. L. T. 220. 

(8) 37 Ind.Oas. 836; 40. M. 233, 91 М.І. T. 24 
6 L. W. 182; (1917) М. W. N. 44; 32 M. Ia J. 18.. 

(4) 58 Ind. Oas. 976; 48 М. 725; 39 M. D. J. 222; 
12 L W. 41. 

(8) 15 M. L. J. 870. 

(8) 8iInd..Cas. 1071; 9 М. L. Т. 494; (1910) M. W, 


N. 198. 


* 
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there is an observation that an agreement 
not to епѓогве е’ desree does not toush 
the validity of the desres and, therefore, 
it is a matter whieh ean form, the subject 
of exesution proseedings. On the fasts as 
stated in that ease I am, with great 
respeet, unable to agree with this observa- 
tion. An agreement that a deeree to be 
passed should not be enforeed, does, in 
my opinion, affest the question whether 
` the desree should be passed and, therefore, it 
should have been made a lground of defense 
in the suit. The conduet of a party who 
aollusively allows a Court to pass a deeree, 
at the same time privately agresing with 
the plaintiff that sueh a desree should not 
be enforeed, ів,іп my opinion, sommitting 
a fraud on the Court whieh should not 
be sountenaneed by permitting him to put 
forward sueh a plea in exeontion. 

The sase in Subramanta Pillai v. Kumara- 
velu Ambalam (7) purports to follow a ease 
in Laldas Narandas v. Kishordas Devidas (8), 
whieh is said to have been followed by 
Rukmani Ammal v. Krishnamachary (6), 
already referred to, and purports to dissent 
from Hassan Ali v, Gauzi Ali Mir (9). 
So far as this case dissents from the 
Osleutta desision whieh, to my mind, is 
perfestly sound, I am respestfully unable to 
agree with it. 

The eases in Bidurukota Pedda Veeranna 


v. Gondimalla Veeranna (10), Laldas Naran- . 


das v. Kishordas Devidas (8) and Gauri 
Singh v. Gajadhar Das (11) are onses of 
awards, whieh have been made out of. 
Court through the intervention of mediators 
without a referenee to arbitration by Court, 
In those eases the award has been embodied 
in а deeree of Court and it has been 
held that in matters of eoste an agree- 
ment not to recover eosts вопа be raised 
in exesution of а deeree passed upon an* 
award. That hasno resemblanse to the faeta 
of the sase before us, The sase in Rajab 
Alt Ohowdhury v. Hedatei Ali Ohowdhury 
(12) is somewhat peeuliar. It was alleged 


(7) 88 Ind. Cas, 66; 39 М, 541. 

(8) 23 B. 463; 11 Ind, Deo. (N. s.) 891 (Е. B.). 

(9) 31 О, 178. 

(10) 88 Ind. Cas, 295; (1917) М. W. М, 808; 5 L. 
W. 718. * 

(11) 2 Ind. Cas, 608; 6 A. L, J. 403, 

(12) 29 Ind, Cas. 699; 22 C. L, J. 197; 190. W, N. 
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that there was a fraudulent cowspireey for 
passing a eollusjive deeree in-a fietitious 
suit. . When the defendant same forward 
and applied for exesuting the desree, 
the learned Judges held that the Court 
would interfere on behalf of the plaintiff to ' 
prevent the deeree from ‘being put into 
exeeution. I am of opinion that, on the 
authority of the most resent easss of this 
Court, viz, Chidambaram Ohetttar y. Krishna 
Vathiyar (3), Arumugam Pillay v. Krishna- 
swami Naidu (4) and Doraisami Moopan v. 
Subbalakshmt Palayee Ammal (13), whieh 
follows Ohidambaram Oheitiar v. Krishna 
Vathigar (3), the agreement pleaded in 
the present sase could not be set up in 
exeeution and, therefore, the lower Courts 
were right in refusing to admit it. " 

The second appeal must be dismissed with 
sosta. 

RauxsaM, J.—I agree, 
add. 


Ihave nothing to 
Appeal dismissed, 7 


.M. Q, P. Хез 
(18) 46 Ind. Oas, 880; (1918) М. W. N. 547; 8 L. 


‘ LAHORE HIGH COURT.® 
Letrers Parent Appear No, 17 or 1921, 
June 11, 1921, 

Present : — Mr. Justies Wilberforee and! 
Mr. Justice Abdul Qadir. 
Musammat RAM JAWAI anp OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
GOKAL OHAND-—PrIAINTIFF— 
RESPONDENT, 

Restitution oj „conjugal rights—Oustom—Ohadar 
andazi, woman surprised into—Discretion of Court~ 
Pleadings—Plea of absence of marriage ceremony, 
whether includes plea of invalidity. 


. The issue of a decree for restitution of conjugal 
rights isa matter entirely within the discretion of 
the Court and where a widow, who may have been 
surprised into a chadar andazi ceremony with her 
brother-in-law, without delay repudiates the rela. 
tionship and goes off to her own family, the 
husband's claim for restitution of conjugal rights 
should not be decreed. [p. 15), col. 2: p 152, col. 1.] 
The denial of a marriage ceremony in answer 
to в eaim for restitution of conjugal rights covery 
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RAM JAWAI 0. GOKAL OHANB, 
the plea that the*marriage, if performed, was other- 
wise invalid. Гр, 351, col. 2.] 

Letters Patent appeal against a judg- 
ment of Mr, Justiae Abdul Raoof, passed in 
Oivil Appeal No. 298 of 1920, on the 23rd 
Deeember 1920. 


Mr. M. S. Bhagat, for the Appellants. 
Mr, Kanwar Narain, for the Respondent. 


JUDGMENT.—This an appeal under 
seetion 10 of the Letters Patent Aot againat 
an order, dated 23rd Desember 1920, 
passed by a Single Judge of this Court. It 
was admitted to a hearing before a Division 
Beneh on 3lst January 1921 and has been 
argued before us by Mr. M. S, Bhagat for the 
appellants, while Mr. Kanwar Narain has 
been ‘heard in support of the order dated 
23rd Desember 1920. The snit out of whioh 
this appeal has arisen was one for restitution 
of sonjugal rights brought by one Gokal 
Chand, goldsmith of  Talagang, against 
Musammat Ram Jawai, who was a widow 
of his deeeaned brother Gulab. He stated 
that he had married her by chadar апаат 
on Ist February 1919, about ten months 
after the death of her first husband. The 
admitted fasta subsequent to the said chadar 
eeremony are that a few days after the eere- 
mony one Musammant Lakhmi sent a tele- 
gram on 5th February 1919 to the father of 
Musammat Ram Jawai asking him to «ome 
soon as Musammet Ram Jawai had been 
“foreed to marry." Не eame and took away 
his daughter from Talagang onsome date be- 
tween the 5th and 12th Feburary 1919, The 
father not resognising the validity of any 
seremony whish Musammat Ram Jawai was 
" forsed " to go through, arranged а re-mar- 
riage for the widow with one Devi Ditta, 
* with whom the woman has been living sinse 
Maroh 1919 and has borne him а ehild. In 
reply to Gokal’s elaim for restitution of son- 
jugalrights the woman simply denied her 
marriage with him. The Trial Court held on 
the evidense prodused by the plaintiff that 
chadar andagi had taken plase and desreed the 
suit of the plaintiff, On appeal the Distriet 
Judge set aside the deeree of the Munsif. 
He agreed with the fiding of the Trial Court 
about chadar andazi, but was of opinion 
that “the widow was not a free agent.” On 
. second appeal to this Court the decree of the 

Court of first instanee was restored, mainly 


ор the ground that chadar anda: having. 
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been proved and “no eoeroion or fraud 
being either alleged or proved,” effeat must 
be given to the finding on the question of 
marriage and restitution of eonjugal righta 
ordered, The present Letters Patent Appeal 
is against this last desrea. 

Ithas been eontended before us on behalf 
of the appellant that the learned  Distriet 
Judge's finding as to want of free sonsent 
on the part of the womanat the time of the 
alleged marriage of Gokal was a elear find- 
ing of fast, whish should not have been in. 
terfered with in sesond appeal, We think 
there is forse in this contention, The Dis. 
triet Judge found it proved thatthe woman 
was not a free agent in going through the 
eeremony of chadar andazi, and we do 
not think it was open to the Court.of second 
appeal to go behind that finding. Ан re. 
garde the point that eoersion or fraud was 
not alleged or pleaded, Oounsel for the appel. 
lant refers to в reeent desision of this Oourt, 
Civil Appeal No. 1394 of 1920 [Began v. 
Faiz Bakhsh (1)], in whieh Mr, Justise 
Ohevis held that " the plea of denial of a 
nikah amounted not.only toa denial of the 
fastum of the nikah but should be regard- 
ed as a repudiation of any nikah eeremony, 
that may have been performed." Following 
the prineiple enuneiated in the above dieision, 
we think that in this ease it must be held 
that the plea of eoereion was raised by im- 
plieation, if not in express terms, and that the 
denial of the marriage seremony by the 
woman sovered the plea that the eeremony, 
if performed, was otherwise invalid. The 
following remarks of Mr. Justise LoRossignol 
in Bhant v. Bansi (2), whieh were relied 
upon by the Distriet Judge and whieh were 
sited before the learned Judge in Single 
Ohambers, have also a bearing on the 
present ease, in spite of the fast that in 
Bome respests that oase presented several dis- 
tinguishable featnres:— 

“Even if, however, it were a faat that some 
form of chadar andati was performed, the 
issue of а deeree for restitution of sonjugal 
rights is a matter entirely within the discre- 
tion of the Court and where a widow, who 
may have been surprised into a chador andagi 
eeremony with her brother in-law, withont 


(1) 60 Ind. Cas. 734; 3 U. P. L. В. (L.) 81. 1 
(2788 Тай. Cas, 1002; 28 Р. W. В, 1916, — 
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delay repudiates- the relationship and goes 
offto her own. family, I do not think the 
husband's. elaim should he desread.” The 
eondust of the woman after the seremony in 
dispute.in the ease before us was exactly 
what has been described in the passage quoted 
aboye from the judgment of Mr. Justice 
LeRossignol. We think, therefore, that the 
finding:of the. Distriet Judge that. Musammat 
Ram Jawaj. was not a. free agent at the time 
of.the,chadar andazi, must be aasepted as 
sorrest.and the order passed by the Distriet 
Judge; dated 11th Desember 1919, dismiss. 
ing the plaintiff's suit must be restored. We 
asaopt-this-appeal and restore the desree of 
the: Distriot Judge and-order that the вовёв of 
the appellant in this Court. be paid by the 
respondent. 
Appeal accepted, 


ALLAHABAD HIGH COURT. 
ArPLtQATION: IN Рату Сооноп, APPEAL No. 42 
. or 1918. 

А February 26.1921. 
Present::—Sir Grimwood Mears, KT., Chief 
Jugties,.and Justise Sir Р, О, Banerji, Kr. 

CHET RAM лир oTBRERS— DEFENDANTS 
: — APPLICANTS 
i . versus 
RAM SINGH AND orugnS—PLAINTIFES 
—Oprosira PARTIES, 


Civil Procedure Oode (Act У of 1908), О. XLV, 
т. 18;(d)—Decree of High Court—Appeal to Privy 
Qouncil.—Decree  emeculed and possession obtained— 
Proceedings. im Revenue. Court to eject judgment. 
‚ debtor—High Court, power of, to stay. 


Where in execution of a decree of a High Court, 
under appeal te the. Privy. Council, possession js 
obtained by the deoree-holder, and he sues in the 
Revenue Court to eject the defendant from certain 
sir and khudkasht lends, the proceedings in the 
Revenue Court do not come within proceedings in 
execution of the decree, bat are consequential on 
the decree of the High Court and the fact that pos- 
session was obtained; and the matter is not within 
Order XLV, rule 18 (d), of the Civil Procedure Code, 


Appliestion in a Privy Council Appeal for: 


atay:cf further execution of a deerec. 
Messrs. Haribans Sahat and Rasa Als, for 
the Applisants. Р 
Dr. S. И, Sulaiman and Mr. №, Ре Singh, 
for the Opposite Parties, 


Н a 
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РА 
ABDULLAH V, BISHAN'DAS, - 


JUDGMENT:— This is an-applieation that’ 
further ехевпііоп may be stayed’ in a matter 
whieh is now under appeal to His Majesty, 
in Counsil. The suit was an ordinary suit 
for possession of land, and & Bensh of this. 
Court deereed the plaintiffs’ claim in full 
on the llth of Marsh 1919. Towards the 
end of that year exeention proscedings were 
sommenced and formal possession obtained 
in January of 1920, Following. on that 
delivery of possession, suits.were instituted 
in the Revenue Court to ejeet the appellants 
to His Majesty in Couneil from eertain str 
and khudkasht lande. The applieant here 
prays that those proseedings may be stayed, 
be being willing to be put upon terms. He. 
has not shown us, in our opinion that there is 
any speaial eauso- whieh differentiates 
this sase from all those oases in whieh ав. 
the result of an appeal, or as the result- 
of а deeision in an original aetion, one man 
ia dispossessed in favour of another. Моге. 
over,it has been pointed out that afler the. 
delivery of possession the deeree was struek: 
off as being satisüed and the deeree-holders: 
got mutation of names.effested, In our view. 
the proeeedings in the Revenue Court do not 
really. eome within proseedings under the. 
exesution of the desree but are sonsequential - 
on the desree of the. High Oourt and the. 
fast that delivery of possession was obtained, 
In these eiraumstanses we are of) opinion. 
that the matter has not been brought within 
Order XLV, rule 13, elause (d), and that the 
applieation must be and hereby is rejeeted 
with costs and fees on the higher seale. 

Application rejected. 





LAHORE HIGH COURT, 
Civit Reviston No, 164 or 1921. 
July 14, 1921, 
Present: — Mr, Justiee Harrison. 
ABDULLAH-—DzraNDANT—PETITIONRR: 
versus 
BISHAN DAS— PLAINTIER—RE8SPONDENT; 


Punjab Tenancy Act (XVI of 1887), г, 77 (D— 
Landlord and tenant —Suit to recover price of tree сив. 
down by occupancy tenant—Jurisdiction of Civil and - 
Revenue Jourts, Y 


Và; LXIV] 
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Where a -pleintift,, desoribing ; himself, вв Ње land- 
lord and the, defendant as his occupancy › tenant, 
sues the latter for the price оѓ а tree, cut down by 
him in contravention of the terms of ‘his tenancy, 
the.suit ів. cognisable by a. Revenue Court and not: 
bya Civil Court. 

Petition, under -sestion 25 of; Ast IX of 
1887, for. revision; of, a desres- of: the Judge; 
Smal} Canse-Court, Batala, Distriet-Gurdas- 
pur, dated:the.10th- January -1921. 

Mr, Ghulam Rasul, tor-the-Petitioner. 

Lala Mehr Ohand Mahajan, for the Respond- 
ent. y 

JUDGMENT.—The plaintiff landlord sued. 
his; ossupancy tenant- for the prise of a-treec 
sut down by, him. on the land. whioh formed. 
thetenansy. А: deeree- was: given. by. the. 
Judge-of ‘the Small-Cause Court in: which the, 
suit: was, instituted: On revision: the обвп- 
pansy tenant urges that the suit was sogniz- 
able, by- the. Revenue - Oourt and: that: the 
Civil Court had,no .jurisdietions The pláint. 
shows that.the-plaintiff described himself as 
the, landlord, and’ the defendant' aa the 
oecupansy.tenant.and. based-his-suit: on | the - 
allegation, that -the-tenant-had-;exeeeded. his: 
rights or, in other words, that he had not. 
observed the eonditions of the tenansy. Ая. 
explained in Hoda-v. Kahna (1), suak asuit is 
eognisable only-by.a Revenne:Oourt as it falls: 
under, section..77 (1) of the, Tenansy Ast.. 
Oounsel,forirespondent quotes Haji Muhammad 
Bakhsh v. Bhagwan Das (2) and Udham Singh 
v: Mahesha (3), but these.rnlings do not assist : 
him. I, therefore, set aside the deeree and 
return, tbe, plaint for presentation in the. 
Revenue Court, but as the objestion to juris- 
distion was only taken in this Court for the 
first time, following, Ram Prosad 1ramanth. 
v. Srioharan, Mandal (4), I direst the. 
defendant to рау: all the costs ineurred by 
the plaintiff, up. to date. 

Decree set aside, 
. 


(1) 106 P. В. 1890. 

(2) 8 Ind. Cas. 498; 76 P. R. 1909; 119 P. W, Re 
1909; 66 P. L. В. 1910, 

(8) 80 P. R, 1891. 
. (4) 41 Iud. Cas. 276; 21 О, W. М. 1109; 27 0.1. 
275594; 
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ALLAHABAD HIGH COURT. 
Sreoonp. OiviL Аррваг No. 42S5-or.1919. . 
April 27, 1091, 

Present : —Mr. Justioe Lindsay: 
and Mr. Jastios Kanhaiya-Lal. 
NATH A‘anp OTHER8—DREFINDANTS-—.. 
APPELLANTS: 
versus 
GOBIND RAM —PraINTIFF —HESPONDENT, 


Agra Tenancy Act (II of 1901), s, 51—Government 
revenue—Remission—“Biswadaran sabiq,” whether 
entitled to benefit of remission—Equity, 


Where the “biswadaran sabig" of a certain village 
in the District of Muttra were in possession of 
their old holdings and were allowed to collect rent 
from the tenants cultivating those holdings, subject 
to the payment of s certain amount of- rent to 
the proprietor 21 days before the . Government 
revenue fell due, and where there was a remission 
of Government revenue for a certain year: 

Held, that whatever the status of the “biswadaran. 
sabiq”, was, they were in equity entitled to get, the 
benefit of the remission of land revenue, inasmuch 
as by -reason of section 51 of ths Agra Tenancy 
Act they were not entitled to collect any rent 
from the tenants from whom they used to collect 
na before the remission was granted, [p. 155, col. 
1. 

Seeond appesl from в deeree of the Sub- 
ordinate Judge,  Muttra, dated the 7th 
January 1919, 

Mr, G. Agarwala, for the Appellants. 

Dr. 5. №. Sen and Mr. №, Р. Asthana, for 
the Respondent. . 
JUDGMENT.—The plaintiff is the 
Zemindar of the village Tehra in the Muttra 
Distriet. The defendants are deseribed as 
the ‘former biswadars' (biswadaran sabiq) of 
the village. The plaintiff stated that they 
were liable to pay Rs. 160 per year forthe 
land in their possession and he, sued them for 
the recovery of the amount due for the years 
1321, 1322 and 1323 Fasli. The défendanta. 
pleaded that the revenue. for Kharif 1321 
Faali had been remitted by. the Government 
and the revenue payable for Rabi 1321 and 
Rabi 1323 Fasli had; been suspended and. 
that they were ontitled to the benefit of the. 
remission and suspension above mentioned. 
. They deposited Rs. 200 on aesount of the 
rent for the period for whieh no suspension or 

remission had been granted. 
The Court of first instanee desreed. the 
elaim for1322:and Kharif 1323 Fasli, bnt the 
* lawer Appellate Court extended the desree to 
Kharif 1321 Fasli. The ground .on whieh 
the lower. Appellate: Qourt prosegded. waa . 
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that inasmush as the rónt' payable for Rabi 
1321 and Rabi 1323 Fasli was liable to be 
paid 21 days before. the revenue besame 
payable in eaoh half year, and the payment 
of the revenue for Rabi 1321 and Rabi 1323 
Fasli had been suspended, the elaim for those 
periods was premature. With regard to 
Kharif 1321 Fasli the view taken by that 
Court was that the defendants were not entitl. 
ed to the benefit of the remission of revenue 
granted by. the Government, besause the 
wajib-ul-arz in whish the nature of the tenure 
held by the defendants was reeorded, did поб 
mention that they would be entitled to the 


benefit of any remission made by the Govern- 


ment. ` | 


The exast nature of the tenure held by: 


these " former biswadars”’ is not elearly asser- 
tainable. It apears from the report of the 
Settlement of the Muttra Distriet that certain 
talugas, whieh originally belonged to the 
Aligarh Distriet, were transferred some time 


prior to that Settlement to the Muttra Dis." 


trist, and that in those £alugas there was a 
class: of subordinate tenure-holders ealled 


biswadars, who owned biswa interests in the - 


village but were not admitted, on assount of 
the small frastional interests they held, to 
a direst engagement for the payment of 
revenue ‘by the then Government. These 
biswadars were in possession and enjoyment 
of the land or shares held by them and used 
to eollest rents from the tenants eultivating 
the land of whieh they were the biswadars, and 
paid a certain amount of malzkana allowanse 
to the £alugdar ог over-proprietor, with 
whom the engagement for the payment of 
the Government revenue was made. When 
the last Settlement of the Muttra Distriot 
took place, it was found that some of these 
béswadars had at some time or another either 
abandoned their biswa interests or had been 
ejested. They, however, claimed to Бе in 
possession of sertain holdings by reason of 
their being the old biswadors or former pro- 
prietors (biswadaran sabiq), and an arrange- 
ment was some to by virtue of whish they 
were allowed to remain in possession of 
their old holdings and to solleat rents from the 
tenants eultivating those holdings, subject to 
their paying a eortain amount of what might 
be oalled rent to the /alugdar or pro- 
prietor with whom the Settlement was made, 
‘The wajib-ul-arz of the village Tehra ргө- 
pared at the Settlement aesovdingly resorded 
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that the “ former biswadars” (biswaderan sabiq) 
were liable to pay Rs. 2,400 per year to the 
proprietors of the village after realising from 
the tenats, whether ossupaney or non-ossu. 
pansy, the rents payable by them, the revenue 
and sesses payable for the village by tha 
proprietors being Rs. 1,711. It was further 
atated there that the said amount was pay- 
able 21 days before the Government revenue 
would fall due and that if that amount was 
not paid, they would be liable to ejeatment. 
These incidents were apparently the insidenta 
of the tenure under whieh the "former bis. 
wadars”’ held the land in the villege, and by 
virtue of that tenure they are liable to pay 
the amount therein mentioned to the éaluq- 
dars or proprietors out of what they are 
entitled to sollest from the tenants of the 
village, 

It is diffieult, however, to say that their 
position is analogous to that of thekadars or 
tenants within the meaning of seetion 51 of 
the Agra Tenaney Aet (U. P. Aet No. II of 
1901), because the wajib-ul-arz was not verified 
by them and does not purport to evidenee 
any spesiie eontraat entered into between 
them and the proprietors. They apparently 
held under some arrangement, whieh existed 
from before the time of the Settlement and 
waa then maintained. Their rights to some 
extent are defined by the wajtb-ul-arc, and 
though the wajtb ul-arz does not make any 
reference to what would happen if there waa 
a remission or suspension. of the revenue, 
it is reasonable to sonelude that if they are 
not entitled to solleet any rent from the 
tenants themselves, they would not be liable 
to рву the amount payable to the -superior 
proprietor, besauae they are only liable to pay 
the amount mentioned in the wajtb-ul-arz 21 
days before the Government revenue beeomes 
payable. 

*lf no Government revenue is payable 
by virtue оё the remission granted by the 
Government, it stands to .reason that 
nothing ean be demanded from them for the 
period for whieh sush remission has been 
made, besause ‘they themselves will not be 
entitled to sollest any rent under sestion 51 
of the Agra Tenansy Ast from the tenants 
from whom they used to sollest rents bə- 
fore the remission was granted, 

It is not possible at the same time to say 
whether the rights of" former biswadars” 
(biswadars sabíq) are similar to those of 
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biswadars proper, beeause aesording -to the 
wajib-ul-arg the former are liable to ejestment 
in a eertaineontingenay. In а previous suit 
filed by Gobind Ham against Krishna and 
Ram Kishun (Sesond Appeal No, 1021 of 
1902) desided on the 30th of January 1905, 
it was held that the "former biswadars” 
oseupied a position resembling that of a 
thekaday or farmer of the proprietary 
rights, that they were neither under-pro- 
prietary holders nor lessees and that a auit 
for rent was maintainable against them in 
ihe Civil Court on the strength of the 
eontraet embodied in the wajzb-ul.are. Ан the 
old' biswadars did not verify the wajtb-ul-arz, 
it eannot be said that what was recorded in 
the wajib.ul«avs was not a resital of а pre- 
existing arrangment but a вопітвеё entered 
into between them and the superior proprie- 
tors at the time. In the absense of any 
proof of sueh a spesifis sontrast ог nesessary 
ineident of the tenure to the eontrary or of 
any law regulating the relations between the 
Zemindars and these old biswadars, we have 
to fall bask under sestion 37, clause (2), of 
Ast XII of 1887 on the rule of justice, equity 
and good eonseienss and enforse sush equity 
as the eireumstanaes of the ease might 
justify. If they are privileged lessees or 
ex-proprietary tenants of some kind, holding 
under a spesial arrangement, the result 
would still be the same, for under seations 
196 and 197 of the Agra Tenaney Act the 
question of jurisdistion is not material, We 
have already pointed out that under the 
ordinary eonditions, if a remission of revenue 
is granted by the Government, the old biswa- 
dars sould not have been entitled to eollest any 
rent from the tenants and if that is so, they 
sould not have been in possession of any 
fund from whish the rent demanded by the 
Goverment ean be payable. The deeision 
in Shiam Lal v. Makhan Lal (1) does not 
apply, beeause in that ease thg rights of the 
parties were determined by а lease and the 
terms of the order of remission were not 
proved. Itis here admitted that rents for 
Kharif 1321 were remitted. The view taken 
by the lower Appellate Оопгё eannot, there- 
fore, be sustained. We allow the appeal 
aesordingly and setting aside the deeree of 
the lower Appellate Court, restore that of 


(1) 2 Ind, Cas, 629, 
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the Oourt of first instanee. The parties do 

bear their own cests in the cirsumstanoes 

both here and in the lower Appellate Court. 
Appeal allowed, 


LAHORE HIGH COURT. 
Ssconp Огт, Appran No. 952 or 1920, 
June 20, 1921, 

Present :—Mr. Justice Martineau, 

Musammat MEHTAB BIBI—PrAINTIFF— 
APPELLANT 

versus 
DIN MUHAMMAD—Derenpanr— 

RESPONDENT, 


Oustom—Succession—Half-sister—Arains of Ni Ж 
kote, Tahsil Lahore. а 


Among Arains of Nawankoie, Tahsil Lahore, а 
half-sister succeeds fo the property of her half. 
нант in preference to his mother's father's 
rother, ` 


Sesond appeal from a deeree of tha 
Additional Distriet Judge, Lahore, dated the 
2nd March 1920, reversing that of the Munaif 
rd Olass, Lahore, dated the 24th Mareh 

919. 

Mr, Obedulla, for the Appellant, 

JUDGMENT.—The dispute in this ease ia 
as to the right of suseeasion to the estate loft 
by Muhammad Din-an Arain of Mauza 
Nawankote in the Lahore Distrist, His land 
was mutated in favour of Amir his mother’s 
father’s brother. Amir has died and the 
present defendant is his son. The plaintiff, 
who lays elaim to the estate, is the deeensed 
Muhammad Din’s half-sister, their father 
having had two wives, one of whom was the 
mother of Muhammad Din and the other the 
mother of the plaintiff, The first Conrt 
found for the plaintiff, but the Distriet dudge 
on appeal has dismissed the suit, The 
plaintiff has obtained а eertifente from tha 
Distriet Judge on the question of eustom' and 
has filed a sesond appeal. 

Thata sister has a right of suesossion by 
the eustom of the Arains of the Lahore 
District is established by the entry in the 
riwaj.i.am, whieh is supported by several 
instanees and also by several. judicial doeisjong 
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whiah-are«mentidned.in the. first Court's judg: 

ment:. Itiwas-in: fast not: disputed:: in | the: 
lower: Appellate. Court: that. the: plaintiff. 
would hava been:entitled to sueseed to the 

estate if she had been Muhammad Din’s fall- 

sister. The learned Distriet Judge has held 

that the plaintiff is not-entitled to sneseed 

beeause the land has not dessended from an 

ansestor sommon to the plaintiff and Muham- 

mad Din, that is fo say, did not dessend to 

Muhammad Din from his father, but was 

inherited by him from his mother, 

who was only. a  step-mother of the 

plaintiff; I'sannot agree- with: the argu- 

ment of the learned  Díistriest Judge. 

There 18. по question in this oase- of any 

alienation. by Muhammad Din, but the- 
question is one purely of inheritanse, and the 

fact that the land did not'dessend to Muham- 

mad Din-from his and ‘the plaintiffs father-is 

quite immaterial. The- learned Judge has 

referred. to, a, number; of rulings, .. namely; 

Sita Ram v. Raja Bam (1), Lehna: wy. 
Musammat Thakri (2), Ohaj;u Mal v, Telu Mal 

(3)and-an-unreported-case; No;,1100 of 11903, 
but: these, judgments appear. to. haye. no. 
bearing whatever on the present ease, Thar 
learned: Judge-also appears to have:made the 

mistake.of regarding, the defendant. as an; 
agnate.of Muhammad Din, speaking of him 

ag.a.near collateral, although -basis in fact not 

an agnate at all. 

The defendant ‘has. ргойпоей , no:: evidenoe 
to,show.that a;mother's father’s brother:has 
апу. right.of suosession. Plaintiff on the 
other hand, has- given evidenes of- four: 
instanees:in which ajhalt-siater has inherited;.. 
Three.of these are mentionediby the witnesses . 
Nizam Din, Ohanan Din and Mehr Din, two 
of them,being. supported by mutation entries. 
(Exhibits. P-4. and: P-9), and. а. fourth. 
instanee is furnished by а mutation.. of 1894: 
(Exhibit P-13), - These instanees,. whieh. are. 
entirely,unrebutted, are,suffisient: proof that 
a half-sister ів entitled. to sueaeed. Even if. 
the.plaintiff had; given по evidence:.at ‘all . оп: 
tha.point ; of. eustom, she. would.. have» been. 
entitled .to.sueseed бо the; estate. of Maham-. 
mad, Din,.as.in.that ease-it;; would: have : been 


. 


(1) 12 P. В, 1892, 

(2) :82 P. R1895. | 

(8) 18 Ind, Cas, 665; 63 P. R. 1912; 01:P.: W, B. 
1912; 108 Р, L.. By, 1922, 


nesessary to apply the. Muhammadan Шат". 
under which a half-sister is a-sharer, while.a: 
mother’s father's brother somes only. under 

the sategory: of distant kindred, 

I, therefore, повер the-appeal, reverse the 
desree:of the Distrist: Judge, and restore that: 
of the.first.Cóurt; The respondent. will: pay 
the appellánt's«eosts in: all Odurts.. 

Appeal. accepted.. 





BOMBAY HÍGH:OOURT; 
Osvin Appiication:No, 582: oF 1920, 
Maveh, 11, 1921, 
Present; — Mr, Justice,Shah‘and - 
Mr. Јавбіве . Orump. 
GANESH BALKRISHNA BHIDE 
— DEFENDANT No. 2—APPLIOANT 
| versus 
VITHAL. TRIMBAK BHIDE AND'OTHERS— . 
OPPONENTS. 
Bombay Land Revenue Code (Act Y of1879), s. 185 
—Buit for land —Record of Rights, copy of ewtract from, 
failure to file, effect of. 


е 


Where in а land suit a certified copy of ‘the: 
relevant extract from the;Record of Rights -is not- 
produced with the plaint, as required by section. 
135H of the Bombay Land Revenue Code, and the 
omission- is brought to the notice of the Court at 
the proper time, it ought to reject the plaint 
unless if sees reason to give the plaintiff time to 
produce ,the copy. Where, however, the omission 
is not brought effectively to the notice of the 
Trial Court or the Appellate Court, the defendant 
cannot . obtain a review of the.judgment of the 
Appellate Court- on the ground that the plaintiff; 
has failed to produce a copy of the extract from 
the Record of Rights, and the Appellate Court has 
power to allow time to the plaintiff to produce 
the copy.and-make.good the deficiency, [p. 157, оої;: 
2; p. 158, col. 1.1: 

Review. 

.Mr.-A G. Sathaye, for the.Applisant.; 

Mr. P. B. Shingne,-for.Opponent No; 1. 

Mr, 8, 8, Patkar; Government, Pleader, for. 
Opponent-No..2; . 

JUDGMENT. 

Знан, J.—This;is. an- applisation for-a« 
review of our judgment: delivered. on the 9th. 
January 1320 in First Appeal:No. 57 of: 
1918. "The. applisation. iss based on theu 
ground that a eertified sopy of the relevant 
extract from the Resord of Rights was not 


рсоіцог1 with the plaint ia: the case аң 
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required by section 185H of the Bombay 
Land Reveüue Code, that, therefore, the 
` plaint should have beea rejested, and that 
all the subsequent proseedings taken in the 
absenae of sush eertifiod вору must be treated 
as having been taken without jurisdiotion. 
It may be mentioned that in the Trial Court 
apparently this omission was not noted 
until the arguments were heard, At that 
stage, time was allowed to the plaintiff to 
put in the nesessary certified вору. It is 
not elear as to what-bappened after that; but 
for one reason or other no вору was put in, 
and the Trial Court proseeded to deeide the 
ease, Inthe memorandum of appeal here 
no point with referenae to the omission to 
file the aertified бору was taken; but at the 
h$aring of the &ppesl, in the sourse of the 
arguments, it wes mentioned, but ultimately 
abandoned. Though there is no resord of 
it, apparently -it was dropped ‘as certain 
fasts with regard to the produetion of the 
revenue records before the Trial Court were 
pointed out by the Pleader for the plaintiff. 
"We did not refer to this point in the judg. 
-ment, probably besause it was abandoned, 
"Whatever -the reason ‘for the point ‘not 
having: been pressed at the hedring ofthe 
‘appeal may be,'and whether in faet it was 
-abandoned ` ог -not, what we have now to 
cgonsider is whether the review based'on this 
"ground'&hould be allowed. 

After a sareful consideration of the.pro- 
-visions of -sestion -135H of the Bombay 
land ‘Revenue Code and the‘ history ofthe 
‘Jitigation,’I'am elearly of‘ opinion that it is 
‘not néeséasity in the interests of -justiée. to 
:grant this application, and that there is 
really no suffisient ‘reason: for reviewirig: our 
-deeision, Whatever the merits of the point 
may be, it sould have been and should have 
been taken atthe trial. It was not effect-, 
ively taken: at: the trial or at the hearing of" 
the appeal Though I fully reeognize that 
the sonsequense of the omission on the. part 
of the plaintiff to put in the nesessary'eerti- 
fied вору ів ав laid down in sub-seotion 2 of 
sestion 185H,I do not think that the son- 
sequenee must necessarily be given effeat to 
at any stage of the litigation. Having regard 
‘to the stage of ‘the litigation whieh is now 
reashed, I do not think that itis obligatory 
upon this Oourt to allow a review of the 
'"deeree оп the ground of non-somplianos 
with the provisions of sestion 135H. Even 


«no substance or merit whatever 


assuming that 16 is neecmsary to see that 
the omission is made good, when our atten- 
tion is drawn to it, we ean allow Mr, Shingne 
to sure the defect by letting him put in a 
eertified вору of the extraet. Mr, Shingne 
is ready to do so; and as the produotion of 
the eertifigd вору is insisted upon by defend. 
ant No. 2, we allow the plaintiff to do so. 
I quite admit that if the omission is brought 
to the notiee of the Oourt at the proper 
time, the plaint ought to be rejested unless 
the Court sees reason to give the plaintiff 
time to ргойпве it. But I am unable to 
assept the aontention now urged on behalf 
of the applicant that besause this вору was 
not pnt in at the proper time, the nesessary 
consequences of 16 must be that the plaint 
should be rejected and that the litigation 
should start afresh. That is а eontention, 
whieh, unless it is expressly or by necessary 
implieation demanded by the provisions of 
the seetion, I am wholly unwilling to allow. 
The whole objest of this seetion is to see 
that the -trial shall not proseed in the 
&bsenee of.the necessary extract from the 
Reeord of Rights, so that the Courts may be 
ina position to know what the entry in the 
Resord of Rights is and to see how far its 
sorreotness san be snesessfully impugned by 
the party eoneerned. But there is no reason 
to hold that the proseedings taken in the 
absence of this extract are null and void. 
The very fast that the omission waa not 
minded by any party shows that under the 
eirsumstanses of the ease, the omission was 
more formal than substantial, Whatever 
the true view abont the eonsequenes of the 
non-somplianee with the requirements of 
sestion 135H, sub-section J, may be, it is 
olear on the fasts of this : oase that there ів 
in the 
application, and that it is merely an attempt 
based on a teahnioal ground to get rid of 
ihe result of the litigation, whieh -haa 
practically ended against the present -appli- 
eant, 

I would diseharge tbe Rule with oosts Two 
sets of eosts are allowed. 

Овомр, J.—It is, I think, unfortunate that 
the present applieation for.rpview is made 
by a Pleader other than the Pleader who 
argued the appeal; for we are left, in.some 
doubt as to what tock plaoe when the appeal 
was heard. My own impression is that the 
absense of the -extrast from the Hesord of 
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‘Rights was brought to our notiee at the 


hearing and that the point for some reason 
whish is now obseure was not pressed before 
пв, апі it was for this reason that there was 
no referense to it in our judgment. However 
that may be, the absence of the exíraet in 
question would, I think, have been а ground, 
вррагепё on the face of the reaord, sufficient 
to.support the application for review, were 
it, not for the fast that the extrast in ques- 
tion has now been prodused. As I read 
sestion 135H, paragraph 2 of the Bombay 


. Land Revenus Code, it appears to me that 


П 


< tion 


this Court has the power, whieh the original 
Oourt possessed, to allow a reasonable time 
for the produstion of the extract, if it has 
not been produced, and what is or is nota 
reasonable time is a matter entirely within 
our diseretion, Under the oireumstaneen of 
the present oase, having regard to the fact 
that the point has hitherto not been pressed, 
I am of opinion that the defeot, if any, is- 
sured. by the produstion of the needssary 
extract at the present stage. For my own 
part, Iam unable to distinguish: the present 


'ease from those oases wheraa oertifioate 


required by seetion 4 of the Pensions Ast 
(XXIII of 1871) has not been produced, 
The Legislature has laid down that no Civil 
Oourt shall entertain any suit where suoh 
a certificate is necessary, without the pro. 
duction of that oertifisate, The language is 
not widely different from thet used in the 
Bombay Land Revenue Code, exeept that the 
Pensions Ast is more general in its terms 
while .the Bombay Land Revenue Oode 
preseribes the result of the non-produetion 
of the eertí&eate. As regards the Pensions 
Aot. it has been held by this Oonrt 
in Antaji v. Vinayak Keshav (1) that 
time may be given for the produstion of 
the requisite sertifieateeven in second appeal. e 
I see no reason why the same interpreta- 
should not be  plased upon the 


- language used in sestion 135H, paragraph 2, 


.allow time is not 


of the Bombay Land Revenue Code. To 
ineonsistent with the 
objest of the Legislature in enasting this 


.geetion, that is to say, the maintenance of 


.the Resord .of Rights and 


its sorreation 
where any sorrestion bseomes necessary by 


.virtue of the desree of the Oourt. There- 


(1) 27 Ind, Ons. 92 17 Bon, L. Е, 168. 
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e. 
fore, in my opinion, the teshnioal objestion 
fails and the applieation should be dismissed 
with sosts. Two separate seta of eosts. 
Rule discharged. 


LAHORE HIGH COURT, 
Seconp Orvis APPEAL No. 216 or 920. 
June 18, 1921. 
` Present :—Mr. Justise Mertineau. 
NAGINA SINGH AND oranas—Puststires 
—~APPELLANTS 
' 067845 
MALHI AND oraers—DarenDANtTs 


— RESPONDENTS, 
Waters, law of —Stream, what is—Riparian owners, 
rights of Prescription, 


e 


The word ‘stream’, in its primary and natural 
sense, denotes a body of water having, as such 
body, œ continnous flow in one direction. 
Water, whether falling from the sky or escap- 
ing from a spring, which does not flow onward 
with any continuity of parts, but becomes dissipated 
in the earth’s strata, and simply percolates through 
or slong those strata, until it issues from them at 
a lower level, through dislocation of the strata or 
otherwise, cannot with any propriety be described 
as a stream and the principles which regulate the 
rights to water flowing in known and defined . 
channels, whether upon or below the surface of the 
ground, do not apply to sucha water. An owner 
through whose lands such water passes is entitled to 
appropriate as much of it as he requires without: 
regard to the requirements of owners lower down. 
Ep. 159, col. 2; p. 161; col. 1.] ; 

A right to the use of such water cannot be 
acquired by prescription. [p. 160, col. 1.] 

Seaond appeal from the deeree of the 
Distriet Judge, Hoshiarpur, dated the llth 
June 1919, reversing that of the Munsif, First 


. Olass, Hoshiarpur, dated the 2nd Desember 


1918, ° 


Lala Har Gopal for Lala Fakir Ohand, for 
the Appellants, 
-Bakhshi Tek Ohand, for the Respondents. 


JUDGMENT.—In the Hoshiarpur District 
through the 
lands of the defendants’ village Singhpur and 
the plaintiffs’ village Lehli Kalan, and the 
plaintiffs sue for an  injunetion for the 
removal of adam and a water-sourse made 
by the defendants on the ground that these 
obstruet the flow of water from!the cho to 
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the plaistifis’ village. Ав the Singhpur lands 
are musk higher than the’ surfase of the 
water of the cho, they san be irrigated only 
by means of a dam, and it has been found 
that the defendants have in the past been 
irrigating them by that means. The lower 
Appellate Court says that the trouble between 
tha parties seems to have arisen in вопве- 
quenee of the pausity of water and in sonse- 


quenee of the proprietors of Singhpur having | 


made a larger dam than usual. 

The Munsif issued а Commission for losal 
enquiry, and the Commissioner in his report 
suggested that the defendants shonid be 
allowed to take half the water of the cho, 
but not more, and that this might be effested 
by their digging a water-eourae 24 feet wide 
wand 15 feet deep. The Munaif passed a decree 
in accordance with that suggestion. The 
Distrist Judge on appeal has held that the 
plaintiffs are not entitled to any injunation 
and has dismissed the suit. The plaintiffs 
have preferred a sesond appeal to this Court. 

There has been litigation about irrigation 
rights between the plaintiffs and the pro- 
prietors of three other, villages. There was 
one ease with the proprietors of Bihala in 
1861, another with the proprietors of Ohabb- 
wal in 1850 and the third with the propriet- 
ors, of Mukhu Muzara in 1908, The lower 


* Appellate Oourt has considered all these : 


oases and has shown that they do not help 

the plaintiffs, the points in dispute in them 

being quite distinet from the point whish 
arises in the present oase, 

The plaintiffs rely on ‘Debi Pershad Singh 

` v. Joynath Singh (1), Eshan Ohandra Samanta 


v. Nil Mont singh (2) and Aiyavu Moopan v. - 


Sawminatha Kavundan (3). In the first of 
these oases 16 was held by the Privy Council 
that a riparian owner, where a stream 
' flows in a ahannel down from a property 


higher up, is entitled to the flow of 
` water without interruption and without 
* gubstantial diminution  eaused by the 


upper proprietor, who may for legiti- 
‘ mate purposes withdraw so mush only of the 
' water as ‘will not materially lessen the down: 
ward flow on to his neighbour's land, -In 


t 


а) 24 О. 865; 24jI. A. 60; 1 C. W. N. 401; 7 
M. L. J. 120; 7 Sar, Р. О. J. 209 12 Ind. Dec..(N. в.) 
1245 (P. О.). ИРТ 

(2) 85,0, 861. ne 

(8) 28 М, 286, = 
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Eshan Ohandra Samangav. Nil Mont Singh 
(2) it was held that a riparian owner slaim- 
ing aright to irrigate his lands from the 
river flowing. past them by putting up 
dams therein must not interfere with 
the rights of the lower riparian owner. 
The same view was taken in Atyavu Mooppan 
v. Pawminatha Kavundan (8). These rulings, 
however, apply only to a natural stream hav- 
ing a ‘defined ehannel, and the question in 
the present oase is whether the water of the 
cho is впоћ а stream. 

The water takes its souree at Bhulewal, 


- where it somes up from the ground. The 


learned Distriet Judge has found that the 
flow of water is not sontinuous, and the 
Munsif's inspestion note also shows that in 
some plases the water disappears, and re- 
appears further on by  pereolating through 
the soil, From Bhulewal the water flows 
through the villages of Parsowal, Rajni Devi, 
Singhpur, Hindswal, Surapur, Makhu Muzara 
and Lehli Kalan, inereasing in volume in its 
way by peraolation in various places, the 
pereolation being most marked at the defend- 
ants village Singhpur, 

On page 58 of Couleon and Forbes’ Law 


‘ of Waters, 2nd Edition, the following passage 


is quoted from the judgment of Jessel, M, R :— 
“A stream of water is water whieh runs in 
a defined sourse, so as to be eapable of diver. 
sion; and it has been held that the term 
does not inelude the -persolation of water 
underground.” On page 59 of the same 
work it is stated that "the prinoiples whioh 
regulate the rights to water flowing in 
known and defined channels, whether upon 
or below the surfase of the ground, do not 
apply to water, whether under or, above 
ground, having no oertain eourse or defined 
limits, sush -as that merely percolating 
through the strata of the earth, or that 
diffused over its surfaee, sush water not 
being subject to the law of water-eourses,” 
In M’Nab v. Robertson (4) Lord Watson 
says: “Aesording to my apprehension, the 
word stream,’ in its primary and natural 
sense, denotes & body of water having, as 
sush body, a sontinuous flow in one direetion. 
eere Water, whether falling from the 
sky or eseaping from а spriüg, whieh does А 
„not flow onward with any sontinuity of parta, 
“but besomes dissipated in the earth's strata, 


ae (1897) А, O, 139; 66 L. J. Р, C. 27; 751, T, 666) 
1 J. P. 468. 
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«and simply péreolatgs through or along those 
‘strata, until it issues from them ata lower 
level, through dislocation of the strata or 
otherwise, eannot with any propriety be 
deseribed as a stream." 

-At page 287 of Ratan Lal’s Law of Torts 
\(7th Edition), referred to by the Distriat 
Judge,» natural . stream is defined as one 
whieh arises at its sourse from natural aauses 
‘and flows in в natural shannel, and it is 
"atated.that water pereolating diseontinuonsly 
through or along strata sannot be deseribed 
сан a stream. 

І think, therefore, in view of the autho- 
rities mentioned above that it eannot be said 
‘that the water of the cho in that part. of 
its course at. whieh it passes through Singh. 
.pur, where itis largely inereased in volume by 
persolation, is в stream with a defined 
'ehànnel. lagree with the learned Distriot 
Judge that the prinsiple laid down in Debt 
Pershad Singh v. Joynath Singh (1) does not 
apply in the present ease and that the defend- 
dants are entitled to appropriate as much of 
the water that:paeses through the lands. of 
their villege as they find that they require. 

"The argument that the plaintiffs have 
-gequired a right to , the water by preserip- 
-tion is not tenable, for, as pointed out by the 
lower Appellate Oourt, although they have 
been using the water for more than 20 years, 
‘they ‘have not been using it as of right. 
They had the use of it only because the 
defendants have not-previously had ossasion 
-to use во large а quantity of. the water 
themselves as to affeet the plaintiffs’ require- 
“ments. ' 

The lower Appellate Court's desision -is 
' right "and- 1 dismiss the appeal:with eosts, 


Appeal dismissed, 


` BOMBAY HIGH COURT. 
Civin ExTRAORDINARY Appiicatian No, 67 
or 1921.. 
July 5, 1921. 
Present i—Sir Norman Maeoleod, Kr., 
Ohief Justise, and Mr. Justiee Shah. 
NAGINDAS KAPUROHAND— 
PLAINTIFF —APPLICART 
versus 
MAGANLAL PANACHAND— 
Derenpant—O PPONENT, 
Limitation Act (IX of 1908), s. 14—8Swuit filed in 
wrong Court—Order directing return of plaint—Period 


between date of order amd date of returning plaint, 
whether to be encluded, 


A party cannot always get back his plaiut on 
the same day asan orderis made that the plaint 
has been filed in the wrong Court, and as long as 
the plaintiff has exercised ordinary dilipence n 
pursuing his claim, there is no reason why the 
period up to the day when he gets back his plaint 
Should not be taken into account under section 14 
of the Limitation Act. 


Civil extraodinary application from а 


' desision of the First Class Subordinate Judge 


at Broash, in Small Cause Court Suit No. 627 
of 1920. ; 
Mr. D. В, Manertkar for Mr. S, 8. Patkar, 
Government Pleader, for the Applisant, 
JUDGMENT.—W.e think the Judge was 
wrong in disallowing the five days whieh 
elapsed between the 24th June and 29th June, 
on whieh latter date the plaintiff got baok 
hia plaint from the first Court, We see no 
reference in the judgment to the affidavit of 
the plaintiff that he had asked for the plaint 
on the 24th June, that he was told thata 
вору was to be made and that the plaint 


` would be returned after the бору was made, 


But in any ‘sireumstanses a party sannot 
always get bask his plaint on the same day 
as an order is made that the plaint has been 
filed in the wrong Court, and as long as the 
plaintiff has exereised ordinary diligenee in 
pursuing, his elaim, there isno reason why 
the period up to the day when he gets bask 
his plaint should not be taken into assount. 


"Therefore, in this ense, the Rule will be made 


‘absolute by diresting the lower Court.to 


allow the plaintiff the five days whieh. elapsed 


‘between 24th June and 29th June in getting 


bask a вору of the plaint and pass the 


-nesessary давгее. 


Costs eosts in the-anit. - | i 
Rule made absolute, 
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LAHORE HIGH COURT. 
Srcons Onvit, Arrear. No, 2659 or 1917. 
© July 7, 1921, 

Present :—~Mr, Justioe Martineau and 
Mr, Justise Abdul Qadir. 
MULA SINGH —PiaiNTIFF— 
APPELLANT 


. versus 
AMIN OHAND anv ANOTAER— DEFENDANTS— 
REsPONDENTS. ` 
Custom—Gift to stranger—Reversion, 


The doctrine of the reversion of gifted land to 
the heirs of the donor оп the failure of the donee’s 
line is not applicable to the case of a gift made to 
a stranger, [p. 162, col. 1.] 


Seaond appeal from a deeree of the 
Distrist Judge, Amritsar, dated the 21st 
May 1917, affirming that of the Munsif, First 
Class,. Amritsar, dated:the 23rd November 
1916. f 

Sheikh Niaz Muhammad- for Mr, Mohamad 
Sharif, for the Appellant. : 

Diwan Mehr Ohand, for the Respondents. 

JUDGMENT.—The plaintiff, who is a Jat 
of Mauza Majitha in the Amritsar Diatriat, 
sues for the redemption of 7 kanals 16 marlas 
of land whioh was mortgaged by Mohan Lal 
Khatri to the second defendant, Guranditta, 
He asserts his right to redeem the land on the 
ground that it had been given by his father 
to Moban Lal, and that as the latter died 
without leaving any lineal heira,.the land 

.reverts to the line of the donor, The lower 
Appellate Court, while finding that the. gift 
to Mohan Lal is proved, has aoneurred with 
. the first Court in dismissing the suit, holding 
that the rule of reversion does not apply as the 
„gift was made to а stranger. The plaintiff 
has obtained a sortifisate from the District 
Judge under sestion 41 (3) of the Punjab 
Oourts Aot and has filed а sesond appeal. 

Counsel for the appellant relies on Barkat 
Ali v. Jhandu (1). The question mainly 
aonsidered in that ease was that of the power 
ofan Awan in the Jullundur Distriat to 
make a gift of ansestral land toa stranger to 
the prejudise of his collaterals. With regard 
to the prinsiple of raversion of the gifted land 
to the donor’s line on failure of the donee’s 
lineal heirs, the learned Judges said nothing 
more than that they saw no reason to think 


(1) 127 P. Е, 1907; 81 P, W, В, 1907; 69 P, L, R. 
1908. Ses 
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that it did not apply to that ease. The quese 
tion of the applisability of thet prinsiple in 
theease of a gift to a stranger, as distinguished 
from a gift to a relation, does not appear to 
have been fully sonsidered. 

The authority for the prineiple of reversion 
is the Full Bench judgment, Sita Ram v. 
Raja Ram (2),in whieh it was held that there 
ia no general eustom prevalent amongst 
agrieulturists in the Punjab by whieh the 
sollateral heirs, in his natural family, of a 
man who has been adopted under a eustomary 
adoption, sucaeed, in default of his lineal 
heirs, to the property whish he asquired or 
inherited by virtue of his adoption, and that 
suah a sussession is in faet opposed to the 
general prineiples regulating the suseession 
to land in Punjab village sommunities, The 
ease was опе in whish a sister’s воп had been 
adopted, and the learned Judges said that 
where gifts to, or adoptions of, such relations 
as daughter's sons or sister’s sons were 
allowed, this was done froma tender feeling 
to benefit the direst desesndants of the old 
stook, and rot in order to benefit the family 
into whish a daughter of the tribe happens 
fo have married. In the ease of а gift toa 
stranger no sush considerations arise and we 
вап зве no reason for applying the prineiple 
of reversion in sush a oase. 
. Ia Маја v, Bahmatullah (8) Lal Ohand, 
J., dealt with this point at length, After 
referring to the Fall Bench judgment of 1899 
he said; “But when the gift is made for 
some consideration, sush as the donor's 
inability to eultivate the land and pay ita 
revenue aud the dones’s willingness to share 
the burden or for some other sonsideration, 
sash as services rendered to the donor, or 
when the gift ia made to an entire stranger 
as в charitable gift or otherwise, вап it fairly 
and reasonably be predisated under sush and 
similar oireumstanses that the gift, if not 
objested to, is eonsurred in by the next heir, 
be he а son ог a collateral, merely for the 
benefitof the direst lineal male issue of 
the doneaP А 'stream of strangera’ ia 
admitted here ab initio and no reason is 
apparent why it should end and terminate 
with the direst male lineal dessendants of the 
dones. The sonsiderations whieh support 
sush view in the ease of a gift to daughters 


. 


(2) 12 P. R. 1892 (F, В.). 
(8) 137 P. R. 1905; 201.P, W. R. 1908, 
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or other female relations, are absolutely want- 
ing under seb eiroumstanses, and no other 
eonsideration or reasons are conceivable 
whieh would limit the gift for the benefit of 
the direat male deseendants, only unless it 
were 80 expressly provided for by the gift 
itself. It is elear that in the ease of transfer 
for sonsideration, such as a sale, the rule of 
reyersion is altogether inapplieable. The 
next heir, whether a son ог а eollateral, has a 
right to objest to the sale itself, but if he 
does not elest to do so within proper time, the 
title of the vendee besomes altogether inde- 
feasible by prescription, and his heirs, whe- 
ther females, through females or collaterals, 
would inherit the property in the ordinary 
course of eusaossion. Would not the same 
rule of title by prescription apply to a sase 
where the gift is partly for sonsideration or 
in favour of a stranger, and itis not objected 
to. by the next heir within the preseribed time 
before or after the donor's death ? There is 
nolegalor eustomary presumption in sush 
enses, that the gift when made was intended 
for the benefit of the direst mala heirs of the 
donee. Would not then the ordinary rule of 


'indefeasibility by preseription apply to such 


eases as it would, if the transfer were wholly 
for sorisideration? The prinsiple underlying 
the Full Bensh judgment in Stta Ram v. 
Raja Ват (2) is slearly inapplisable and no 
other prineiple is apparent so as to let in the 
rule of reversion. It seems to me to be 
unintelligible why the gift should, in sush 
eases, be regarded as exhausted on failure of 
direst male heirs of the donee.” 

This view was followed in Ahmad Hussain 
v. Rup Indar Singh (4) and although the 
remarks quoted above from Nthala v. Rak- 
matullah (3) were obiter dicta, we entirely 
вопепг in them, and we agree with the opinion 


.expressed by Mr. Justioe Lal Chand that the 


rule of reversion enuneiated in Sita Ray v, 
Raja Ват (2) is applicable only to sush а 
oase ав is contemplated by, and diseussed in, 
that judgment. 


In the present sase, there is nothing to 
show that any sonditions were at'aehed to the 
gift made to Mohan Lal, and we hold in 
agreement with the Oourts below that the 
land does not, by reason of the death of the 
donee without lineal heirs, revert to the 


(4) 14 Ind, Oas, 73; 107 Р, W. Б, 1912. 


donor's family. We aesordingly dismisa 
the appeal with eoste, d 
Appeal dismissed. 


BOMBAY HIGH COURT. 
FULL BENCH. 
Ѕвесонр Оту, Arrear No. 68 or 1920, 
February 21, 1921. 
Present ;—Sir Norman Maeleod, Kr., 
Ohief Justice, Mr, Justiae Shah, 
and Mr. Justice Faweett. 
SITARAM SAKHARAM MANGLE— 
DEFENDANT—APPELLART 


versus 
LAXMAN VISHNU KETKAR— 
RESPONDENT. е 


Givil Procedure Code (Act V of 1908), з. 11— 
Bombay Land Revenue Code (Act V of 1879), ss. 216, 
2i17—Res judicata—Question of law—Stare decisis 
—Interpretation of Statutes—Sharakati inam— Survey 
Settlement, introduction of, without consent of inamdar. 


Per Macleod, C. J.—Where there has been a 
decision on an abstract question of Jaw, e. gy the 
construction to be placed on а section in an enact. 
ment, and not a concrete question, such as the 
construction of a document entered into between 
the parties to a suit, it is no longer a question of 
теь judicata, as & Court can form its own opinion 
as to what the law is, but a question whether the 
principle of stare decisia should be invoked, |p. 164, 
col. 2; p. 165, col. 1.] | 7 ‘ 

Generally speaking, it is desirable that a previous 
construction placed upon a provision in an enact. 
ment should be adhered ‘to, because it is always 
open to the Legislature, if it ‘thinks the Courts 
have puta wrong construction on the words of an 
Act, to make its meaning clear by amendment, : [pe 
165, col. 1.] . 

Per Shah, J.—The plea of res judicata is not 
dependent upon the merits of the reasons given 
for a particular conclusion, The cónolusion; whe- 
ther right or wrong, is binding upon the parties. 
The words of section ll of the Civil Procedure 
Oode do not lend any support to the suggestion 
that if an issue is decided under any misapprehen- 
sion of faob, it oan be re-agitated in а subsequent 
suit. The section does nob make any such dis. 
tinction between issues of law and other issues: 
it refers generally to questions directly and sub. 
stantially in issue and heard and finally decided, [p. 
166, cols, 1 & 2.]- 

The Government have no power, in virtue of 
section 216 of the Bombay Land Revenue Oode, 
to introduce the Survey Settlement in a sharakati 
village, a definite share whereof is alienated, but 
not divided by metes and bounds, so ss to invite 
the consequences referred to in section 217 of the 
Aot. [p. 187, col. 1.] OU ў s 

Gangadhar v. Morbhat, 18 B. 526; Э Ind, Dee, (м, к.) 
869, approved. 
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Por Fawcett, J.—Semble.—Where а decision on a 
point of law, ewhether it be on the'construotion of 
'& document gr of a Statute or оп Common Law or 
on Customary Law, once settles a question that 
arises directly out of conflicting views as to the rights 
of the parties, it is res judicata. [p 168, col. 1.] 

Rajwant Prasad Pande v. Ram Ratan Gir, 30 Ind. 

Сав, 849; 37 A. 485 ab pp. 494, 495; 13 A. L. J. 937; 
` 29 M, L. J. 165; 2 L. W. 671; 18 M. L. T. 173; 17 Bom. 
L. R. 764; 20 О. W. N. 35; (1915) M. W. N. 736; 23 C. 
L, J. 55; 42 I. A. 171 (P.0.), Badar Bee v. Habib 
Merican Noordin, (1909) A. O. 615 at p. 628; 78 L. 
J. P. 0.161; 101 L. T. 161, Aghore Nath Mukerjee v. 
Kamini Debi, 6 Ind, Cas. 654; 11 C. L.J. 461 at р. 
47 , Bommadevara Venkata Narasimha Naidu v. 
Andevolu Venkatratnam, 37 Ind Cas. 857; 82 M. L. J. 
63 at pp. 66, 70; (1917) M. W. N. 321; 6. L. W, 6%, 
referred to, - 

Өвзопа appeal from a desision of the 
Distrist Judge, Ratnagiri,in Appeal No. 333 
of 1918, confirming a desree passed by the 
Sybordinate Judge at Devrukh, in Civil Suit 
No. 271 of 1917, , 

Mr. A. @, Desai, for the Appellant, 

Mr. S. 8. Patkar, Government Pleader, for 
the Government. 

Mr. Satvardhan (with him Mre. 
Koya;ee), for the Responpent, 


JUDGMENT. 

Maotgop, С, J.—The plaintiff filed this 
suit to resover Rs. 229.15.6, being the 
value of the mamul inam dues in kind, as 
set forth in the plaint for the years 1915-16 
and 1916.17. He alleged that he and some 
Bhaubands of his had some to aequire a 
moiety of the village of Kosar Kolwan from 
the original £namdars who were entitled to 
rent in specie and kind from the body of 
Khots of the village, that plaintiff had a 
four-annas ehare in the znam,and that the 
defendant was managing Khot of eight 
annas for the first year mentioned and four 
annas for the second year and so was liable 
to pay the rent, whish had sonsistently been 
paid from mamul times. : 

The defendant pleaded that plaintiff was 
an патат of the royal share of the revenue 
and was, therefore, only entitled to the survey 
assessment, as the Survey Settlement had 
been introdused into the village. 

It was found in the Trial Court — 

(1) that the contention of the defendant 
that plaintiff sould only resover survey 
assessment and not mamuirentin kind or 
its money value was barred by res judicata 
by virtue of the desision in a previous suit 
No. 160 of 1892; - 

(2)' that the introdustion of the Survey 


К, М. 


* 


Settlement did not affest the plaintiff's right 
to get.the mamul dues and it was introduced 
without the znamdar’s sonsent; and 

(8) that plaintiff was ватаг of the soil. 

Plaintiff's suit was assordingly desreed. 

In appeal the desision of the Trial Court 
was confirmed. Whenthe sase oamo before 
my brother Fawsett and myself in seeond 
appeal, we thought it advisable that noties 
Should be given to Government and that the 
appeal should be argued before three Judges. 

The suit villaga is one whieh ie known 
as a Sharakati village, being divided bə- 
tween Government and the tnamdar, but 
not by metes and bounds. Tho Survey- 
Settlement was introdused in 1885-86, 
and it is the polisy of Government that 
total assessment should be divided between 
Government and the патат, The asses- 
sment is oollested by the Khots who are 
in the position of ossapanta. They pay 
half the assessment to Government, bat 
the tnamdars have been hitherto exaeting 
payment of the mamul dues instead of 
taking their half, whish results to their 
benefit, We have had the advantage of 
hearing the Government Pleader, from whom 
we gathered that in sueh a village as 
this Government eonsider that the inamdar 
is only entitled to his share of the assess. 
ment. The difficulty in deciding whether 
that is the sorrest view on the-fasts sof thia 
sase arises from the obasure wording of 
sestion 216 of the Bombay Land Revenue 
Code. 

The learned Trial Judge thought that 


‘the fate of the ease mainly depended on 


whether the plaintiff was /namiar of tha 
soil or of only the share of the revanue. 

The original sanad. is not prodused, but 
from the extrast from the Barnishi of 
the sanad (Exhibit 41) it would sartaioly, 


appear to have contained words whieh hava 


baen eonstrued by this Court as eonstituting 
a grant of the soil. 

Exhibit 18 is an extrast from the regige 
ter of inam land situated at Kasar (Kolwan 


- for, the year 1898-99, It is mentioned that 


Government has a half share. After dedast- 
ing Judi, rate and assessment the remaining 
net inam was entered as Bs. 82-12-11. 

No report of the Inam Commissionera 
er any result of the Inam Settlement has 
been prodused, but undoubtedly the villaga 
was surveyed with other Khalsa villages, 


‹ 
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as not being exsepted from Chapters VIII 
to X of the Bombay Land Revenue Code 
by seation 219, and Exhibit 16 shows that 
it. was eonsidered.that the tnamdars were 
only entitled to a half share of the revenue. 
The sanad only grants one third and there 
is no traee of the inorease to one-half. 

Taking all these eireumstanses into aon- 
sideration I should say that whatever may 
have been the nature of the original grant 
in inam, the present tnamdars are grantees 
of only half the share of the revenue. 
Olearly they have never asserted their right 
to а definite area of the village and obviously 
a suit would not lie against Government for 
partition, 

Apart altogether from the merits of the 
plaintiff's sase, it would be а most undesir- 
able state of affairs that the ossupant, in 
this ease the body of Khots, after paying 
the survey assessment should have to pay 
an additional amount to the txamdar of 
ап undivided share of the village, whether 
he may be eonsidered a grantes of tha 
soil or of the revenue only. If the sonsent 
of the $£»amdar in a Sharakati village ia 
required before he oan be bound by a 
Survey Settlement, then without his sonsent 
his interests eannot be affested. Both Oourts 
have held that the znamdars’ consent in this 
village was required, and was not obtained, 

Both Courts have also held that the 
question whether the tnamdar is entitled to 
resover mamul dues is res judicata by virtue 
of the judgment in Suit No. 100 of 122, 
in whieh the énamdars sued the present 
defendants for the inam mamul dues on 
the ground that they ware not bound by the 
jamabandi whieh had been settled by Govern- 
ment. without their eonsent. The defendanta 
replied that they had offered the пев 
assording to the jamaband: and the plaintiffs 
were not entitled to the mamul rate, The 
Judge held that it was not nesessary to 
determine whether the survey was introdused 
with the eonsent of the plaintiffs or not, 
beeause the plaintiffs were. . otherwise 
entitled to elaim the mamul rate as they 
had produeed a sertified вору of а deeree 
in Snit No. 367 of 1887 filed by them against 
the managing Khots to resover the dues for 
1885.86 in whish they were granted the 
mamul rate. We had to adjourn the hearing 
of the appeal in order to . obtain a оору 
„of the. judgment- in tha5 suit and when it 


was obtained, we found that it WAR admitted 
by the defendant's. .Pleader that the survey 
was not introduesd in the suit years. 
Therefore, the question now in issue had 
not been desided in that suit and the 
Trial Judge in Suit No. 100 of 1892 was 
in error in thinking it had. An interesting 
question might then have arisen whether a 
desision given not on the merits but under 
an. erroneous impression that the question 
in issue was res judicata  eould itself be 
res judicata, but for the faot that there was 
produeed before us the judgment in the 
appeal from tbe desision of the Trial Court 
in Snit No. 100 of 1892, from whish it 
appeared that reference was made to the 
desision of this Oourt in Gangadhar v. 
Morbhat (1), so that-this question was deoid- 
ed on its merits in appeal though not in the 
Trial Court. 

But itis contended that a question of 
law ean never be res judicata and sertainly 
in Ohamanlal v. Bapubhat (2) Parsons, J., 
went so far as to lay down tbis rule with- 
out any qualification, But I think that the 
dietum ean only be considered with referense 
to the fasts of the ease then before the 
Oourt. There the question was whether 
the period preseribed by the Indian Limitation 
Aet for a partisular kind of relief was three 
years or twelve years, and it might be said 
that in eases of resurring liability sueh as 
for maintenanse or rent, a Court would 
not be bound by a previous desision on a 
question of limitation, as the relief asked 
for would be for а different period and the 
Court would be entitled to deside for itself 
whether the suit was barred by the Limita- 
tion Aet or not, The real test appears to 
ms to be not whether the sause of action 
is the same, as obviously a part of the 
sause of aetion in recurring suits for 
maintenance or rent would be different, but 
whether fhe title on whieh the plaintiff sued 
in the later suit had been substantially and 
direstly in issue in the previous suit. 
Obviously if a plaintiff sued for rent on the 
basis of a partienlar lease and suesseded, the 
tentant would be barred from disputing the 
ptaintiff’s title ina later suit for rent for a 
different period. 

But when there has been a desision on an 


ed question of law, a8 in this ease, 


(1) 18 B. 525; 9 Ind. Dec. (м. в.) 859. 
: (3) 22 В, 669; 1l Ind. Deo, (N. в.) 1028, 
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namely, whgt was the proper eonstrustion to 
ba plased on sestion 216 of the Bombay Land 
Revenue Oode, and not a sonerete question, 
sush as the eonstrustion of а dosnment enter- 
ed into between the parties toa suit, it is 
no longer a question of res judicata, asa 
Court, at any rate a Full Bench, oan form ita 
own opinion as to what the law is, but a 
question whether the principle of stare decisis 
should be invoked. If in 1892 the Ooart 
allowed the plaintiff to charge mamul dues, 
eonsidering itself bound by the desision in 
Gangadhar v. Morbhat (1), I do not think that 
would bar the defendant for good and all 
from disputing that desision, and asking the 
Court to hold that the law waa not aa it was 
degided to be in the previous suit. 

Still i& must be remembered that the 
defendants have been paying mamul dues 
ever sinse the desision of Suit No, 100 of 1892 
until they disputed the plaintiff's right 
inthis suit. ТЕ the decision in Gangadhar v. 
Morbhat (1) had been in the meantime over- 
ruled, I think the defendants would have been 
entitled to rely on that fast and Ido think 
that sitting as a Full Bensh we are not bound 
by that deeision. Obviously in a similar gait 
brought by a different plaintiff we would 
not be bound by it, 

This makes it all the more oslear that the 
real question is whether we should apply the 
prinsiple of stare decisis, We need not do во 
if, in our opinion, an absolutely wrong eon- 
struetion has been plaeed on partisular words 
of the Legislature, but generally speaking, 
it is desirable that a previous eonstrustion 
should be adhered to beesuse it is always 
open fo the Legislature, if it thinks the 
Courts have put а wrong  sonstruetion 
on the words of an Ast, to make its mean- 
ing slear by amendment. 

For myself I have eonsiderable doubts 
whether section 216 of the Bombay Land 
Revenue Code was rightly sonstrued in 
Gangadhar v. Morbhat (1), for, although the 
Legislature may have intended to preserve 
the tnamadars’ right in villages of whieh a 
definite share had been sliented, it expressly 
exsepted sueh villages, and not only the 
unalienated share, from the provisions of the 
sestion. Still, although Government must 
have been aware of the desision of this Court, 
the sestion has not been amended, so that it 
may very wollbo thet Government at the 
time agreed with the aonstrustion plased up- 


on it by this Court, although from what thé 
Government Pleader has told us, they 
do not agree with if now, I think, 
therefore, the attention of Government might 
be drawn to tho fast that sestion 216 ia 
giving sonstant ground for argument as to 
what its proper sonstrustion is, and that it 
stands badly in need of being re-drafted, and 
speaking for myself, I do not think this Court 
would be bound to follow the prinsiple of 
stare decisis if the the question arose again 
between different parties. : 

In the sourse of the argument before us it 
was assertained that there had been a reyi- 
sion settlement of this village and that one of 
the suit years was after that settlement, but 
Ido not think that fast makes ang diffe. 
renas to the applieation of the above prin- 
siple, 

Tthink, therefore, the appeal should be 
dismissed with sosta. 

Suan, J.—T wo questions of law have been 
argued in this appeal: one relates to res 
judicata, and the other to the sonstruetion 
of sestion 216 of the Bombay Land Revenue 
Code. 

The plaintiff, who is a four-anna sharer in 
the Sharkati Inam village of Kasar Kolwan 
iu the Devrukh Taluka, sued to reaover 
Rs, 120.6.0 being the amount due to him by 
the defendant as the Khot of the village at 
the mamul rates for the увага 1915-16 and 
1916-17, 

The defendant pleaded that the Survey 
Settlement was introdused into the village in 
1885.86 and that the plaintiff was entitled 
to resover assording to the survey rates and 
not the mamul rates. 

The plaintiff's answer to the plea was that 
he was not bound by the survey rates, and that 
the question was desided in his favour in Suit 
Wo. 160 of 1892 between the parties to 
whieh the defendant was a party. 

The Trial Court found that the question was 
ves judicata and that on the merits the plaint- 
iff was entitled to resover the mamul 
rates. In appeal the Distriet Court upheld 
this vie» on both the points, and the 
same questions have been raised in the appeal 
before us. 

Tt has been brought to our notiee in the 
eoüvrso of tha argument that a revision 
Survey Setilement haa been introdused into 
the village sinse 1916-17, 

Мг. Desai for the appellant has argued 
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that the point desided in the suit of 1892 
«annot operate as res judicata as the deeision 
was based upon a misapprehension sa to what 
was deeided in an earlier suit of 1887, and 
thatthe question of the eonstruetion of а 
statutory provision eannot be res iudicata, 16 
is also argued that the eauses of aation in the 
two suits are different, that the periods in 
respeet of whieh the amounts are elaimed are 
different, and that the dostrine of res judicata 
eannotapply to sueh a ease, 

It iselear, however, from the judgment 
in the suit of 1892 that the point that the 
plaintiff was entitled to reeover the mamul 
rates was expressly raised and deeided: and 
it appears from the judgment of the Appel- 
late Court in that ease, whieh was not filed 
in the Trial Court, but whish was referred 
to without objeetion from the other side in 
the eourse of the argument before us, that 
sestion 216 of the Bombay Land Revenue 
Code was considered, and that the plaintiff 
was held entitled to the mamul rates in 
gpite of the introduetion of the Survey Settle- 
ment and in spite of the provisions of'sestion 
916, It was not suggested then, and it is not 
suggested now, that the introduction of the 
Survey Settlement was due to any appliea- 
tion in writing from the ¢namdars as provid. 
ed by that seetion, 

It seems to me thatthe plea of res judicata 
is not dependent upon the merits of the 
reasons given for a particular sonelusion. 
The eonslusion, whether right or wrong, is 
binding upon the parties, Its binding 
eharaeter does not depend upon the sor- 
reetness of the reasons for the eonelusion. 
If Mr. Desai's argument were sosepted, it 
would strike at the very root of the dostrine 
of res judicata, The words cf seetion 11 do 
not lend any support to the suggestion that 
if an imsue is desided under any misappre-e 
hension of faot, it sould be re-agitated ina 
subsequent suit. 

It was suggested that at least after 
the introdustion of the revision Survey 
Settlement the parties eannot be said to be 
litigating under the same title as before, I 
do not think, however, that the argument 
is sound, The introduetion of the revision 
settlament does not affeot in any way the 
titles of the parties. In the present audit 
they slaim under the same title under whish 
they slaimed in thesuit of 1892, The pro. 
visions of the Land HevenueiQode do not 


lend any vins à to the suggestion made by 
Mr. Desai. 

. It is equally elear that the fast of the 
eauses of action being different and of the 
amount now elaimed being in respect of a 
different ‘period eannot aífest the plea of 
res judtcata in this ease, It is enough to 
invite the applieation of the dostrine that 
the matter in issue was direstly and sub. 
stantially in issue and was heard and finally 
desided in the previous suit. 

It is urged that a question of law san 
never be res judicata, The observations in 
Chamanlal v. Bapubhat (2) are relied upon 
in support thereof. The earlier desision 
in the present ease was based upon the 
sonstrustion of sestion 216; and it is egn- 
fended that sueh a question is outside the 
seope of the тше of res judicata, In the 
first plaee, I am not satisfied in this ease 
that the- question whether the plaintiff 
was entitled to reeover the mamul rates 
was a pure question of law. Assuming, 
however, that it was, [do not see how it 
sould be treated as being outside the ssope 
of sestion 11 of the Code of Oivil Prosedure, 
The sestion does not make any sush dis- 
tinetion between issues of law and other 
issues: it refers generally to questions direst- 
ly acd substantially inissue and beard and 
finally desided; dnd Ido not think that the 
distinction eould be aseepted without res- 
íristing the ssope of the section in a man- 
ner not justified by the words of the section. 
It would involve the reading of words in the 
seetion whish are- not there. The dietum in 
Ohamanlol v. Bapubhat (2) relied upon by Mr. 
Desai must be read in the light of the spesial 
faeta of the ease. The proposition, if taken 
without referense to the edntext, appears to 
me to have been too broadly stated and not 
wholly justified by the words of sestion 13 
of the (jode of 1852, whieh was then in forse. 
The deeision in Ohhaganlal v. Bat Harkha 
(3) appears to me to be opposed to Mr. 
Desai's sontention. 

Iam, therefore, satisfied that the question 
was desided between the parties in the suit 
of 1&92, and that it is res judicata. 

The other point relates to the merits of 
the case. It is sommon ground now that the 
inamdars never applied to have the Survey 


(3) 21nd. Cas. 587; 88 B, 479; 11 Bom, 1, R 
845, 


INDIAN CASES, 


167 


SITARAM SAKHARAM MANGLE t, LAXMAN VISHNU KETKAR. 


, . 
Settlement or the revision Survey Settlement 
extended to this village, The question is 
whether in virtue of section 216 the Govern- 
ment have the power to introduse the 
Survey Settlement in a Sharakati village, в 
definite share whereof is alienated, but not 
divided by metes and bounds, so as to invite 
the aonsequenses referred to in seotion 217 
ofthe Bombay Land Revenue Code, This 
question was desided so far back as 1893 
in Gangadhar v. Morbhat (1). Mr. Desai’a 
argument in effeet is that that deeision is 
wrong. Apart from that  desision the 
meaning of elause (b), whieh is applieable 
‘to this ease, would not be free from diffi. 
»eulty and doubt, But the question was 
desided after eonsideration, and, І am not 
prepared to hold that the view taken in 
that ease is wrong or that the words used in 
elause (b), read with reference to the sontext, 
are not.suseeptible of the eonstruetion put 
thereon, The rights of the present parties 
were adjusted in the earlier litigation on the 
strength of that desision: and it is not an 
unreasonable inferenee that the rights of many 
parties in similar villages must have been ad- 
justed during all these years an the same 
basis. The Bombay Land Revenne Code has 
reseived the attention of the Legislature on 
more oseasions than one after that deeision: 
but the seetion has not been amended on this 
partieular point. І do not think that any 
elear sase for a re-sonsideration of the desi- 
sion in Gangadhar v. Morbhat (1) iè made 
out, lf that decision does not represent the 
true intention of the Legislature, as suggested 
in the sourse of the argument before us, it is 
open to the Legislature to amend the sestion 
with a view to give effest to their true in- 
tention. 

I, therefore, agree that the appeal should be 
dismissed with sosts. 

Fawortt, J.—Iagree that the appeal should 
be dismissed with sosta, and sonour general- 
ly inthe judgment delivered by the learned 
Chief Justiee, with one qualification. 

Iam against laying down absolutely that 
ihe deeision in the appeal arising out of 
Suit No. 100 of 1892 is not res judicata in 
the present suit. I feel some doubt whether 
a distinstion ean be rightly drawn between 
а deeision onan abstract question of law, 
sneh as the proper sonsiruetion to be put 

. on sestion 216 of the Bombay Land Revenue 


Uode, amd on a gonerete question, syah as - 


the sonstruetion of a partisular dosument 
entered into between the parties to a suit, 
There ean, I think, be no doubt that sneh 
a distination sannot be drawn in eases where 
parties seek to litigate again the very same 
eause of astion ashas been desided against 
them in a prior. suit, This is shown by the 
observations of their Lordships of the Privy 
Counsil in Rajwant Prasad Pande v. Ram 
Ratan Gir (4) in regard to an attempt of the 
kind just mentioned. They there say:— 

“lt is said that the Court below desided 
the objestions wrongly and that the desree 
was erroneous, Their Lordships think it 
is very trite and very familiar that a ohal- 
lenge of the method of the exereise of the 
jurisdistion of a Oourt ean never in law 
justify a denial of the oxistenee of sush 
jurisdietion.” 

Also in Badar Bee v, Habib Merican Noor- 
din (5) their Lordships say:— 

"Tt in not eompetent for the Court, in the 
ease ofthe same question ‘arising between 
the same parties, to review a previous desi- 
sion not open to appeal. If the desision 
was wrong, it ought to have been appealed 
from in due time.” 

But in Aghore Nath Mukherjee v, Kamini 
Debi (6) Mookerjee, J., holds that, in eases 
where thedispute relates to matters whieh 
have been already in sontroversy and formed 
the subjest ofeonsideration in the previous 
suit, but the sausesof aetion in the two 
suits are distinet, the estoppel ought to be 
restristed to questions of fast or mixed 
questions of faet and law, The reason. he 
gives is that, if it is extended to pure ques- 
tions of law, a Court may find itself in the 
position that, so far as eertain parties are 
sonserned, itis irrevoeably bound to adhere 
to a proposition of law erroneously laid down 
inea previous suit. At the same time he 
admits that the effeet of this is to substitute 
in sestion ll of the Code the phrase "eause 
of aetion" for "the matter in issue" in во 
far as his viewlays down that where the 
matter direetly and substantially in issue 


(4) 30 Ind, Cas. 849; 37 A. 485 at pp. 494, 496; 
18A.L. J.937,29 М.І. J. 165; 2 L. W. 671; 18 
M. Г, T. 178; 17 Bom. L. R. 764; 200. W. М. 36; 
(1915) M. W. N. 786; 28 C. L, J. 65; 42 І. A. 171 


(P. 0.). 
(8) (1909). А. 0. 615 at p. 623; 78 L. J. P. 0.161; 
101 L. T. 1 
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is а matter of law, the deeision may not be 
ves judicata if the sause of astion in the 
subsequent suit is different from the sause 
of aetion in the former suit, And is not 
this view based on an argumentum ab in 
convenienti ? If во, as is said in Hardoastle on 
Statutory Law, 3rd Edition, page 101: 

“The argument...is only admissible in 
eonstrustion where the meaning of the 
Statute is obssure, Where the language is 
explieit, its consequenessa are for Parliament 
and not for the Courts to consider.” 

. 16 seems to me that there is great foree in 
the reasons given by Napier, J., in 
Bommadevara Venkata Narasimha Naidu v. 
Andevolu Venkataratnam (7) for holding that 
where a desision on а point of law, whether 
it be on the sonstruction of a doqument or of 
a Statute or оп Common Law or on Custom- 
ary Law, onse settles а question that arises 
direstly ont of conflisting views as to the 
rights .of the parties, ib is res judicata. 
Sadasiva Aiyar, J., on the other hand 
in the same ease seems to approve of the 
distinction between а desision оп an 
abstract question of law (aaya question of 
limitation between the parties) and oshsr 
desisions. It is a difficult question, on whies 
there is sonsiderable difference of judisial 
opinion and (thongh I am inelined to the 
view taken by my brother Shah on the 
point) I think it is best to leave it open, 
as this partieular ease san be desided on 
other grouuds. 

. Ido not think the meaning of sestion 216 
(b) оғ the Bombay Land Revenue Code is 
so alear as to preclude the application of 
the prineiple of stare decisis in ths ease: 
and Iagree with the learned Chief Juatise 


that the best sourse ia to leava it to the - 


Legislature to alter the language used in 
‘that sestion, if the  eonstrustion put pn 
in Gangadhar v. Morbhat (1) is вопвійегей to 
be wrong or undesirable, 

7 Appeal dismissed, 


(7) 87 Ind, Сав, 867; 32 M. L. J. 63а рр. 66, 70; 
(1917) M, W. N; 821; 5 L. W. 682, 


OALOUTTA HIGH DOUBT. 
APPEAL FROM APPELLATE Drogen No, 1910 
or 1919, 

Mareh 9, 1921. 

Present :—Justioe Sir N. Б, Ohatterjea, KT., 
and Mr. Justise Suhrawardy. 
CHAIRMAN or тнк MUNICIPAL; COM. 
MISSIONERS or DAQQA — DxFENDANT 

— APPELLANT ` 
versus 
KRISHNA DAS NAG AND OTHERS— 
PrarwTIFFS— RESPONDENTS, 


Bengal Municipal Act (11I of 1884), s. 165—" Person" 
—Members of joint Hindu family—Right of voting. 


The word "person" in section 15 of the Bengal 
Municipal Act does not exclude the, members of a 
joint Hindu family. Гр. 169, col. 1.] 2 

A person otherwise entitled to vote in the 
election of Municipal Commissioners under section 
15 of the Bengal Municipal Act is not disqualified 
from voting merely because he is a meniber of a 
joint Hindu family. [p. 169, col. 1.] 

The right of voting which is conferred on every 
person who is qualified to vote under section 16 of 
the Act cannot be curtajled in any way. [p. 109, cols, 
1&2.) . 

Appeal against.a desree of the Subordinate 
Judge, Third Court, Daesa, dated the 10th 
of June 1919, affirming that of the Munsif, 
Fourth Court at that place, dated the 15th of 
July 1918, : Р 


FAOTS appear from the judgment. 

Babu Upendra Lal Roy, for the Appellant, 
—The plaintiffs are members of a joint 
Hindu family; Are they entitled to vote 
separatelyP I submit that they are not 
entitled to do so, though eaah of them may 
have the requisite voting qualifisations, The 
matter will depend upon the interpretation 
of seetion 15 of the Bengal Munieipal Ast IIT 
of 1884. The word “person” has to be 
interpreted, and that will deside the question. 
The lower Court is wrong in its interpretation 
of the word "person" whish, I submit, exeludes 
the members of a joint Hindu family. 
“Person” is not defined in the Bengal Muni- 
sipal Aot, but it has been defined in the 
Caleutta Munisipal Aet (III of 1898 B. О.) 
Rferred to seation 37, 

LN. R. Онаттквткл, J.—That is for the pur- 
pose of that Aet.] 

Yes, my Lord. The word "person" ia alao 
defined . in- the General Olauses Ast ( 
of 1899, section З, elatise 32). Thor is no 
deoided вазе on the point as:to whathar- the 
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member ofa joint Hindu family. ean vote 
under the Bengal Munisipal Ast. 


Babu Bimal Ohandri Das Gupia, for the 
Respondente, was not salled. 


JUDGMENT.—This appeal arises out of 
a snit for a deslaration that the plaintiffs 
: have a right to vote in the elestion of .the 
Munisipal Commissioners of Daeea, It 
appears that in sonsequenee of some letter 
reesived bythe Chairman of the Munieipality 
from Government, the names of the plaint- 
iffs were struak out, on the ground that. eash 
member ofa joint family had no right to 
vote separately even thongh he was qualified 
undef the law to vote. The prasent suit 
was, thereupon, instituted. There is no 
question that the plaintiffs have the quali- 
fieations laid down by sestion 15 of the 
Bengal Munisipal Ast TIt of 1884 and the 
Rules framed by the Losal Government. It 
is also admitted that the tax which eash of 
them pays exeeeds Rs, 1 8, the minimum 
qualifisation under the rules, bnt it is 
paid jointly, and not separately. Thé only 
question, therefore, is whether the word 
“ persón ” in seotion 15 of the Ast exoludes 
the members of a joint Hindu family, The 
Courts below have some to the conslusion 
that the plaintiffs are "persons" within the 
meaning of the seetion, The defendant, the 
Chairman of the Munisipality, has appealed 
to this Court, The word person" is not 
defined in the Act. The definition of the 
word in the Insome Tax Act, Caleutta Mani- 
sipal Ast, Lieensed Ware House Aet or 
gueh other Asta does not help us in desiding 
the question, as the definition in othér Acts 
is for the purpose of those Asts. The defini- 
tion in meetion З (elause 36) of the General 
Olauses Ast, whish lays down that the word 
* person” shall inelude any eompany or assot 
eiation or body of individuals, does not also 
help us in the present ease. 


There being no provision in the Bengal 
Munieipal Aet that a person otherwiso 
qualified to vote ia not entitled to vote merely 
besause he is a member of a joint Hindu 
family, we think that the Courts below were 
right in their decisions, 


The letter of the Governmeut, referred to 
above, is not on the reeord before us. So 
faras it appears from the judgment of the 
'Oourt below, the letter does not eurtail the 
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right of voting. However that may bs, the 
right is sonferred on every person who is 
qualified to vote under sestion 15 of the Ast 
and eannot be eut down. 

We are, asoordingly, of opinion that the 
appeal must be dismissed with sosta. 

Let ‘the resord fba sent down ‘without 
delay. 

Appeal dismissed. 


LAHORE HIGH COURT. 
Szconp Огт АрРЕАТ, No, 2997 or 1918, ' 
June 10, 1921. 

Present —Mr. Justise Broadway and 
Mr. Justios Abdul Qadir. 
OHIRAGH DIN—Dzraxpaxnt— 
APPELLANT 
vertus 
KARIM BAKHSH—PLAINTIFP— 

RESPONDENT. 


Appeal, second—Nuisance—Finding of fact-—Injunc. 
tion, form of. 


A finding as to the existence of а nuisance may 
be afinding of fact. [p. 170, cols. t & 2.] 

Where the working of a factory is held to 
amount to a nuisance, an injunction restraining the 
nuisance should be in the ferm that the defend. 
ant do refrain from carrying on the working of 
the factory in such a manner as to occasion a nui. 
sance to the plaintiff, [p. 171, col. 1.] 

Second appeal from a dearee of the District 
Judge, Gurdaspur, dated the 15th Jnly 1218, 
affirming that of the Subordinate Judge, First 
Class, Gardaspur, dated the 9th April 1918, 
Lala Fakir Ohand, for the Appallant. 

Lala Mehr Ohand, for the Respondent. 

JUDGMENT,—The plaintiff in this oase, 
one Karim Bakhsh, instituted a suit against 
Ohiragh Din and others olaimiog Rs. 1,000 
as damages for nuisanee sused by the 
defendants earrying on an iron faotory on 
adjasent premises. He salso sought an 
injunstion restraining the défend:nats from 
working their fsetory iu sush a way as to 


t 


*eauss &hosk to his honseor td put him in 


danger or to eause him inconveniense aria. 
ing from heat, noise and the flames of the 
workshop. It was alleged that the plaintiff'a 
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house had on one ossasion been set on fire by 
forks from the defendants! faetory. 

The Trial Court held that the working of 
the factory by the defendants eertainly eaused 
insonveniense to the plaintiff and amounted 
tos nuisanse, but allowed only Rs. 50 as 
damages, holding that the house of the plaint- 
iff had поё baen set on fire by anything done 
by the defendants, 

The plaintiff preferred an appeal qua the 
gum of Rs. 950 disallowed by the Trial Court 
and it was not till then that the defendants 
attaeked the injunstion granted, whish they 
did by filing eross objeetions. The lower 
Appellate Court has agreed with the Trial 
Court that the working of the fastory 
amounts to а nuisanee and has also agreed 
that Rs. 50 is suffisient to allow for damages. 
The plaintiffs appeal was aesordingly dimiss- 
ed as also were the cross-objestions filed by 
the defendants. 

The ‘defendants have now preferred an 
appeal to this Courtand the plaintiff in his 
turn has filed sross-objessions qua the Ra, 950 
damages that were disallowed, 


Mr. Mehr Chand Mahajan for the plaint- 
iffsrespondent urged that the finding as to 
the existense of a nuisanee was one of fast 
whish sould not be assailed in sesorid appeal 
and in support of his contention he referred 
us to Municipal Committees of Saugor v. Nil. 
kanth (1), Battigan v. Municipal Committee of 
Lahore (9), Bat BhicaiWi v. Perojshaw Jivanji 
(3), Crump v. Lambert (4) and Fleming v. 
Hislop (5). 10 the last roted ease it was held 

-by the House of Lords that a finding as to the 
existence of a nuisanse was alearly one of 
faot and notone of law, This point is not 
free from diffieulty and Mr. Fakir Ohand is 
certainly right when he says that in second 
appeal it is open to this Court to assertain 
whether the prinsiples whieh govern such 
eases have been ignored or violated. Не has, 
however, been unable to show that the lower 
Appellate Court has failed to appreciate 
the entire situation, and in these csirousm- 
stances we must hold that in the present ease 


. (1) 31 Ind, Ces? 62; 11 N. L. R. 132, 


(2) 106 P, R. 1888. | 
‚ (8) 88 Ind, Саз. 192; 40 B. 40]; 17 Bom. L, R. 


1040, А 
(4) (1867) 3 Eq. 409; 15 L. T. 600; 15 W. Е. 417. 

` (5) (1886) 11 App. Cas, 686 at р. 691; Kettie Н, L, 

433.23 Se, р. 8.491, j рз 
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at any rate, the finding that a nuisaneo has 
been proved is one of fast. We may say also 
that we have no doubt really in our own 
minds as to the sorrestness of that sonslusion. 
We also think that the question of damages 
has been rightly dealt with. There ean be no 
doubt that the existenee of this nuisanse. 
is а soures of great insonvenienee and annoy- 
anee to the plaintiff and that he is, there- 
fore, entitled to some eompensation by way 
of damages, He himself, however, based his 
damages on a false allegation, for itlappeara 
that when bis house got on fire he himself 
was absent and that his wife made an admia- 


.sion to the Polise that the fire had originated 


in her ownkitshen. For the rest it is always 
diffieult to arrive ata eorreet figure in suits for 
damages and it is not possible to say that the ^ 
view taken by the Courts below is erroneous. 
We, therefore, do not think that there is 


' any forse in the eross.objestions and dimiss 


them. 

There remains the question of the form the 
injunetion should take, for in our opinion 
the plaintiff is entitled to one, The Courts 
below have granted an injunetion restraining 
the defendants from working their faetory 
between the hours of 10 Р, x and 6 A. M, 
as wellas direeting the defendants to take 
certain order with their machinery. Mr. 
Fakir Chand has complained of that portion of 
this injunetion whieh prohibits the working 
of the fastory between the hours of 10 P, м. 
and 6 л. M. He has urged that this eausea 
unwarranted and unnesessary hardship on his 
slients and has suggasted that the injunetion 
should be similar to that granted in Bat 
Bhicaijà; v. Peroishaw Јоан (8), d.e. 
one  restraining the  defendante from 
earrying on their faetory in sueh a way as 
to .оававіоп.а nuisanee to the plaintiff, 
No authority has been eited before us 
whieh would warrant the prohibition from 
earrying on the faetory work during spesifis 
hours, and 16 is aonesivable that work eould 
be earried on during the night or a portion 
of the night without sausing the plaintiff any 
annoyance whatever. The learned  Distriet 
Judze based this portion of his order on 
Phiraya Mal v. Emperor (6). That was а ease 


(6) 9 P. В, 1904 Cry 89 P; І, Е, 19041 Or Ej. . 
B2, | й о ^ud cg 
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of a publie nuisance dealt with by the Oriminal ` 


Courts under seetion 268, Indian Penal Code, 
and ean ssarsely be an authority for the im- 
posing of sudh a restrietion by the Civil Courts. 
It may, of course, be urged thatin the issu- 
ing of an injunetion the Court has power to 
see that the nuisanse it is songht to restrist 
is duly restrieted. On the other hand as 
pointed out by Beaman, J. in the Bombay 
ease, the form there adopted waa the one that 
is almost invariably uséd in England and 
any infringement of the injunstion would 
naturally lead to the taking of diseiplinary 
measures. In these oireumstanses we think 
that an injunetion in the ordinary form should 
issue, and we modify the decrees of the 
Oourts below to the extent that we uphold 
the damages allowed, namely, Rs. 50, and 
the injunstion, diresting, however, that it shall 
be in the ordinary form, namely, diresting the 
defendants to refrain from earrying on their 
work in this fastory in sueh a manner as to 
овеввіоп a nuisanes to the plaintiff. 

Jn the sireumstances we direst that 
parties should bear their own costs in this 
Court, 

Decree modified, 


LOWER BURMA COHiEF COURT. 
Огт, Rxaunag No. 491 or 1919, 
April 30, 1920. 
Present:— Mr. Justiee Young. 

О. RAISBE arp O0.— PLAINTIFF 


versus 
S. JOSEPH Век. DEFENDANTS, 


` Rangoon Rent Aet (II of 1920), s, 10—"His own 
occupation,” "required," meaning of—Interpretation of 
Statutes— Statement of objects and reasons. « 


The words “for his own occupation” in section 
10 of the Rangoon Rent Act do not mean “for his 
own residence” only. Thus, when a landlord re- 
quires part of any premises for the storage of his 
goods, and part for the housing of his assistants for 
whom it is his practice to provide lodging free of cost, 
he requires them for his own .ocoupation within the 
meaning of the section. [p. 177, сої 2.] 

, The word “required” in the same section does 
not mean absolutely necessary. [p 172, col. 2.] 

The statement of the objects and reasons of a 
Statute cannot be referred toas an aid to the con- 
struction of a provision contained in the’ Statuté. 

[p 172, col. 1.] 
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Mr, №, М, Oowas;t, for the Plaintiff. 

Mr. Hamlyn, for the Defendants. 

JUDGMEMT,—This is-a suit by a landlord 
firm to eviet a tenant and the grounds for 
resisting the slaim are, first, the landlord's 
predesessor in-title agreed with the tenants, 
in eonsiderntion of sertainlimprovements, that 
they had made that they would never be 
ejested unless tkey wished to leave the 
house of their own aesord, and sesondly, that 
the landlord has not shown as required by 
the new Rent Aot, that he requires them 
bona fide for his own oesupation. Y have 
dealt with the first ground in & preliminary 
order, when I held that sueh ап agreement 
would need to be in writing and registered, 
and Mr. Hamlyn aeeordingly did not try to 
prove it, It remains to deal with the seeond 
ground. The premises in question were 
bought in June 1919, and the firm, within 
the first week after its purehase, raised the 
rent from Rs. 100 to Rs. 150, and in default 
requested the tenants to quit. It may 
perhaps be inferred that at that time, the 
firm wished to make as mush as it sould ont 
of its new purehase, and had no intention 
of oseupying the premises. It would seem to 
be the praeties of the firm to give their 
assistants board and lodging. So far as 
the Court is eonserned, the question of 
board seems to be immaterial for the pur- 
pose of the sase, but the question of lodging 
stands on a different footing. Various assist- 
ants of the firm were ealled, and swore that 
they and other assistants lived in à room in 
Edward Street, the rent of whieh. was paid 
by their employers. The managing partner 
produses a number of rent bills for these 
premises ranging from February 1919, in 
whieh he is debited with the rent, and he 
also produees entries from his sash book 
‘showing that the rent of the house has been 
debited to the firm. The head о ое of the 
firm is in Bombay, and no books prior to 
Dewali are kept here, but the evidense 
seems to me to prove that the plaintiff's 
story is true, that the firm paid for its 
assistants’ lodging. It used to pay Rs. 65 
for its lodging until August 1919, when the 
rent was raised to Rs. 90. For the house 
iu, Phayre Street which it had recently 
bought, fhe firm wanted to get 
Rs. 150. The tenant deslined to рау 
more than Rs. 100. The landlord determin: 
ed to-eyiet him. He says his“ objest was, if 
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he eould only get Rs. 100 for the house, to 
move his assistants from the flat whish eost 
him Rs. 90, and have them in a house of his 
own for whieh he only got а rental of 
Rs, 100,—-s proseeding whieh would in addi- 
tion give him the whole of the ground floor 
for other purposes. 

Mr. Hamlyn, argued first of aP, that the 
words "his own oesupation" must mean his 
own personal oseupation, and desired to put 
inevidenee the statement of objests and 
reasons of:the Ast. In the ease of Ad- 
aninisiraior General of Bengal v. Premial 
Mullick (1) the Judieial Committees observed 
that the majority of the Appellate Court 
referred to the proseedings of the Legislature 
as legitimate aids to the sonstrustion of а 
sestion ofan Act, and express their dissent 
stating that the same reasons which exoluded 
these sonsiderations when the elause of an 
Aet of the British Legislature. were under 
sonsideration are equally cogent in the ease 
of an Indian S:atute. : 

I have to eonstrue the meaning of the words 
used, to deside what the Legislature has done, 
not what it meant or what it wished to do. 
and in eonstruing the words, I have to bear 
in mind that the Aot is one whish takes 
away rights. hitherto enjoyed, and that, 
therefore, if there is any doubt, it must be 
given in fayour-of those whose rights are 
impinged upon, Now if the Legislature 
had meant by the words ‘his own oesapa- 
tion" his own personal ossupation, nothing 
would have been easier than to say so. 
The phrase is wellknown, and forms the 
sudjest of a speaial artiola in Stroud’s Judisial 
Dietionary, whieh fast alone showa that the 
word ossupation does not nesessarily məsu 
personal ossupation. There is also judicial 
authority to the same өйө. Thus in 

. v. Justices of the West Riding ofe 
Yorkshire (2) Patteson, J, stated that the 
word ossupation, or even the words astual 
oesupation did not necessarily meau residense, 
though ninety-nine people out of one hunderd 
would so understand it. Again iu Hex v. 
Poynder (3) we have a state of affaire not 


(1) 22 I. A. 107 abp, 118; 220.788 at p. 789; 
6 Sar. P. О. J. 603: 11 Ind, Dec. (N s.) 622 (P. C.). 

(2) (1842) 114 E, R. 198; 2 Q. B. 605, 

(3) (1828) 25 В. R. 345, 1 B. & 0. 178; 2 роті. & 
By. 268; 1 L, J. (0. в.) К. B. 65; 107 E. Ñ. 66, 
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. 
unlike the present. Three partners rented 
а house for the purpose of business, and 
allowed their manager to live there, while 
they resided elsewhere, The partners were 
held to be householders of the premises, 
Lastly, the Ast itself negatives the idea. 
Piemises are defined as any building let for 
any purpose whatever, inaluding a stall in a 
market. One does uot reside in a stall, but 
the oosupant san navertheless be ejeated there- 
from. lam, therefore, of opinion that the 
words ' for his own oesupation " do not mean 
* for his own residense " only, and that when 
a landlord requires part of any premises for 
the storage of his goods, and part for the 
housing of his assistants for whom it is his 
practise to provide lodging frae of eoste, he 
requires them for his own occupation, i 

Nextit із sontended that the Aat requires 
that the premises should be bona fide required 
for his oseupation, and that this was not 
proved. It was urged that the firm did not 
require a godown, aa it had reeently given up 
one, that the assistants were not being evieted 
from their present quarters, and might just 
as conveniently stay where they were, and 
that the slaim had been trumped up at 
the last moment to meet the requirements of 
the Ast. 

With regard to the last point, the Aat came 
into foree on the 3rd April, when the Courts 
were olosed for the vasation, They re-opened 
onthe 28th and the applisation was drawn 
up on the 27th and filed on the 28th. It waa 
only after the Ast eame into foree that these 
partieulars were requirad to be pleaded and 
proved, and 1 see nothing in the point. ` 


With regard to the godown, it is impossible 
fo iofer that it was not required, merely 
besanse five months ago, tho firm has given 
up.ord. Themanaging partner of the firm 
was ealled, and was not asked а single ques: 
tion on'the point. The abandoned godown 
may have been given up for fanny reasons. 
It may have been insonvenient, it may have 
been too dear, of the firm may deem that it 
‘nade a mistake, or its ‘business may be 
growing. , 


With regard to the quarters it is trne that 
the assistants are not under noties, but unless 
required ” is to be translated as equivalent 
to néeessary," Ido not think a landlord 
is required to wait till he is himself homeless 
or under notise before he ean eyict. In _ 
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Errington v. Metropolitan District Railway (4) 
Brett, L.J., stated when an: Aet of Parliament 
empowered à body to take such lands as 
might be required for their ‘undertaking, this 
did nof mean sush lands as were absolutely 
necessary but sush lands as the Company 
bona fide thought were for the advantage of 
the Company. There the Company was taking 
lands whieh did not belong to it, here the 
landlord is seeking to resover his own. 1 
am of opinion that no harsher sonstruction 
is demanded. I think that the use of the 
term “bona fide” inthe Aat itself points to 
a milder use of the word. If required 
meant "absolutely neoessary,” there would be 
no question of bona fides. It would be а 
simple question of fast.  Jessel, M. R , in the 
same oase explained the meaning of the term 
“bona fide” in this oonnestion by saying: " It 
is the Company who are to be the judges of 
what they require, unless they are not acting 
bona fide, and evidence, and the only evidence 
required is the opinion of the surveyor or 
engineer or other offiser of the Company, 
unless the other side ean show that they were 
not asting bona fide.” It will thus be seen 
that 16 is for the defendant to show this lask of 
bona fides, The learned Judge proeseded; “You 
ean show want of bona fides in two ways, 
You may show it by proving that the lands 
are wanted for some solleteral purpose as а 
fast, or you may show it by proving that the 
alleged purpose is so absurd, under the 
eiroeumstances, that it sannot possibly be 
bona fide.” 

Applying these prnisiples, I am of opinion 
that the words " bona fide required” means 
less than "absolutely necessary,” and 
something more than a whim or eaprise 
of mere desire. The landlord ean no 
longer eviet merely basause the premises 
are his; he must give reasons, and the sufi- 
siensy of these reasons is the question in 
the ease. Here he says he wants the ground 
floor as a godown, and, he was not asked 
why he wanted it. How san I imply lask 
of bona fides under sush sireumstanses ? The 
defendant rested his ease on the fast that 
he had given up a godown five months 
before, and was eontent with the statement 
of a mere slerk that it was given up beeause 


(4) (1881) 19 Oh. D. 559; 51 L. J, Oh. 305; 46 1. 
Te 443; 30 Wi В, 668, 
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it was not Írequired. In my opinion, this, 
for reasons already given, is absolutely in- 
suffisient. 

His Counsel again tried to prove that the 
premises in Phayre Street were unsuitable 
for a godown, but only through the biassed 
lips of his client. No independent evidenee 
was ealled, and the plaintiff was not asked 
a word about it. This really suffiees for the 
disposal of the ease, The defendant uses 
the ground floor as a shop, and ifhe ia 
bvisted from it, it is improbable that he 
would wish to atay on in the rest of the 
house, but taking the house‘as a whole, I 
think the landlord’s reasons are sufficient, 

Firms generally resognize the nesessity 
of seeuring house aesommodation for those 
without whom their business ваппоб be 
sarried on. It is true that the assistants 
are at present housed, and housed as вов. 
veniently as they will be in their new quar- 
ters. But the premises are hired, and 
evietion is still possible. The landlord, by 
housing them in premises of his own, obtains 
fixity of tenure. He also saves money. 
He gets Re. 100 for his house; he pays 
Rs, 90 for his clerks’ quarters, For Ra. 10 
he sesures fixity of tenure, and a godown. 
16 was eontended that this rent of Rs, 90 
might under the Aot be reduced to the 
former rental of Hs, 65, but no evidence 
was prodused to show that the sonditions 
required by the Aot before rents oan be 
redused existed. Even if the rent eould be 
redused to Rs. 65, he would get safe quar- 
ters for his elerks, and a godown for him- 
self for Ra, 39. I think it must bs held 
that he required the premises bona fide for 
his owu oscupation, and that he eannot be 
restrained from resovering his own pro- 
perty. ` As regards the oelaim for eompensa- 
tion for use and озопраќіоп, plaintiff reduees 
i& from Rs, 150 per mensem to Rs, 100, 
This is the old rent which defendant used to 
рау, and must be held reasonable, 

There will be a decree. as prayed, with 
the necessary modifisation as regards oom. 
pensation, bat as this ia the first sase 
under the Ast, exesution will be stayed for a 
month to enable the defendant to apreal if 
so advised. К 


Sut? decread, 
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LOWER BURMA OHIEF COURT. 
Sproat Orvir Szooap ArPEAL No, 112 
‘or 1919, 
June & 1920, 

Present: —Sir Daniel Twomey, Kr., Ohief 
Judge, and Mr. Justiae Robinson. 
MAUNG LU THA AND ANOTHER — 

PLAINTIFFS—-APPRLLANTS 
versus 


MAUNG PO iz DII EC Werks: 


Civil Procedure Code (Act V of 1908), О. П, r. 2— 
Swit by co-sharer for recovery of specific plot on basis 
of partition—Partition not proved—Subsequent suit 
for partition, 


A purchaser of a half share in a joint plot 
sued for the recovery of a specified half of 
the plot against his co-sharer, on the ground that 
in а partition between the defendant and the 
vendor of the plaintiff the portion in suit had been 
allotted to the latter. It was heli that the 
partition had not been proved, but th» plaintiff's 
title to a half share in the portion in saii was 
declared. Upon this the plaintiff sued for partition 
of the entire plot: 

Held, that the subsequent suit was not barred 
by the provisions of Order II, rule 2 of the Oivil 
Procedure Code, inasmuch as the causes of action in 
the two suits were different, [4, 176, cols, 1 & 2,] 


' Sesond appeal against a decision of the 
Divisional Judge, Myaungmya, setting aside 
а deoeree ч the Distriet Judge, Mysung- 
mya. 

Mr. Rutledge (with him Mr. Ko Ko Gyi), 
for the Appellants, 

Mr, Davies, for the Respondent. 


JUDGMENT,—The paddy land in dispute, 
a holding of 66°52 aeres, was mortgaged 
by the original owner Lu Tha Gyi toa 
Ohetty and Lu Tha Gyi sold it outright to 
.the Chetty in 1908, The Ohetty subsequent- 
ly sold the holding to Maung Paik and 
Maung Po U, who are unele and nephew and 
who thus beeame joint owners of the land. 
After Maung Paik’s death his wife and 
shildren in 1916 sold their share of the land, 
one-half, to the present plaintiffs, Maung Lu 
Tha and his wife. Subsequently Lu Tha Gyi, 
the original owner, brought a suit against 
Maung Paik’s widow and children and against 
the purshasers, Lu Tha and his wife, joining 
Po U also as defendant. Lu Tha був 
elaim in that suit (No. 840f 1916 of Wakema 
Bub-Divisienal Court) was that the joint pur. 
shasers, Maung Paik and Po U, hefore 
purehasing the land from the Ohetty had 
agreed to sell the land bask to him (Lu Tha 
Gyi) at the priee they paid the Chetty. He 
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claimed, therefore, to resover the southern 


half, 33°25 asres, fof the labd fromithe 
defendants, alleging that the southern half 


' was what Maung Paik’s heira had actually 


sold to Lu Tha and his wife. In his writ- 
ien statement in that suit Maung Po U 
confessed judgment, pleading that it had. 
nothing to do with him and that Maung 
Paik's wife and shildran had no right to sell 
their share of the land to Lu Tha, The suit 
was dismissed, on the ground that the alleged 
promise to allow re-purshase by Lu Tha Gyi 
was not proved and іп any ease thera was 
no sonsideration for sush promise, An appsal 
by Lu Tha Gyi to the Divisional Court was 
unsussessful. Both Oourts ware of opinion 
that Po U had asted in eollusion with Lu Tha 
Gyi in bringing that suit. [6 was evident that 
La Tha Gyi had an understanding with PSU, 
and this would explain Lu Tha Gyi’s astion 
in seeking toenforo» his alleged right of 
pre emption in respest of only the southern, 
Maung Paik’s, half of the land and not, 
against Po U's half. The important point 
to note is that thesonthern half of tha lani 
was treated throughout that зазэ as the half 
appertaining to Maung Paik and Pa U did 
not dispute that this was во, 

The next oase sonserning the land is 
Suit No, 43 of 1917 of the Distriet Court of 
Myaungmya by the present plaintiffs, Lu 
Tha and his wife, against Po U. They 
sued for possession of the southern half of 
the holding. Lu Tha in his plaint set out 
that he purehased one-half of this land 
(not a spesified half) from Maung Paik’s 
heirs by a registered deed, dated 10th July 
1916, that the half share whieh he во 
bought (though not spesified in the dosu- 
ment as being thesouthern half) was really 
the southern half as shown by the sonduet 
of PoU and all the other parties to the 
former suit of 1916, and that Po U had. 
dispossgased fhe plaintiffa In his written 
statement in that ease Po U denied that it. 
was by his sonsent that the southern half 
was indicated in-the former suit as Maung. 
Paik's share, But he did not deny that 
Lu Tha, the plaintiff, had bought Maung 
Paik’s half share in the whole land. He 
also pleaded an agreement between himself: 
and his so-owner, Maung Paik, by whish 
they gave one another a right of pre. 
emption in respeat of their half shares, 
The Üistrist Oourt found against. Po JU. 
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on the isaue as to the right of pre- -emption. 
The Court found also:that what Lu Tha 
bought from Maung  Paik's widow and 
shildren was not the southern half but a half 
share of the whole holding, this being what 
they had astually inherited from Maung 
Paik, In other words, the Court held that 
the widow and children of Maung 
Paik sould not and in fast did not sell to 
Lu Tha the whole southern half, The learned 
Judge ended his judgment as follows:— 

"In order to save further litigation, I 
asked both parties as to what they wanted 
to do. Both of them want the southern 
portion. I must, therefore grant a desree 
according to the plaintiff's right. 


Oroes: Теге will Бе adeoree for a half 

*share in the southern portion of the land. 

The defendant do bear half of the plaintiff's 
вовёв. ' 


Lu Tha did not appeal against that decree, 
It gave him а half share in the southern 
half and gave him no share in the northern 
balf. The result is that, Lu Tha, who 
bought an undivided balf share in the whols 
holding, has been givan an undivided half 
share in only the sonthern half of it— 
quarter of the whole, while Po U -is left 
with three:fourths, | | 

In the present suit.(No. 8 of 1918 
of Myaungmya Distrist Court) the:plaint- 
iff Lu Tha and: his wife asked for раг. 
tition and possession of half of the whole 
holding and asked, sollaterally, that in the 
partition of the whole, the southern. half 
may be allotted as their share, but they 
left it ‘to the Oourt to deside as seams 
just what half portion they should actually 
get in the partition. The -Distrist Court 
has given a deeree for partition and posses. 
sion of the northern half of the holding, 
apparently overlooking the fast that the 
plaintiffs have not yet obtained partition of 
the southern half but have only a deeree 
for a half share (65, an undivided 
half share) in it. On appeal the Divi- 
sional Oourt has held that the present 
suit is barred as res judicata under Explana- 
tion IV to sestion 11 of the Oode of Civil 
Prosedure, on the ground that the plaintiff 
in their previous suit against Po U " ought 
to have asked for the relief of half of 
the whole land and did. not doso.” The 
learned Judge had previously sonsidered 


. 
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whether Order II, rule 2, was a bar to #8 
suit but he desided this question in thé 
negative. Both questions have been argued 
before us, 

The matters substantially in issue in 
the earlier suit were (a) whether the 
defendant, Po U, had a prior right to pre- 
emption in respest of Maung Paik’s half 
share, and (b) whether the half share 
bought by the plaintiffs from Maung Paik’s 
heirs was the southern half or not. Both 
these points were desided in the negative 
in that ease, bat the Judge deereed one- 
half of the southern half besause the plaintiff 
was entitled to half share of the whole. 
Under (a) plaintiffs’ right to any part of 
the land was involved, for if Po U had 
a right of pre-emption, the plaintiffs’: pur. 
shase of Maung Paik’s half share could 
not take effost. It was only when this 
point was desided in the plaintiffs’ favour that 
the Court had to decide the further question 
whether the southern half was the half pur. 
olased by the plaintiffs, The point (a) 
having been desided in the plaintiffs’ favour, 
sonsequentially the sale of Maung Paik’s half 
share to the plaintiffs was upheld .and 
there is a finding by the Court that Maung 
‘Paik’s heirs sold a half share of the whole 
holding to the plaintiffs, This finding ia 
no doubt res judicata, but it is ves judicata 
in favour of the plaintiffs and there ia 
nothing in sestion ll to show that aueh 
* finding in their favour ean prevent the 
plaintiffs from suing afterwards for partition, 
In the later suit of 1918, it is true, an 
issne was framed, Did Maung Paik's heirs 
sell hia share to the plaintiffs and if so, is 
the sale valid? But this issue was otiose, 
having already been desided in the plaintiffs’ 
favour in the former suit: The only ques- 
tion in issue in the later suit was whether 
the plaintiffs were entitled to a partition of 
the whole holding and this was elearly not 
res judicata. The learned Divisional Judga 
was, in our opinion thistaken in holding that 
the later suit was barred besause the plaint- 
ifs failed in the earlier suit to ask for 
partition of the whole holdiug, for the plaint- 
iffs' ease in that earlier suit was that there 
had in faot already been an amienble parti- 
tion in Maung Paik’s lifetime, by whish 
*Maung Paik got the southern half of the 
land and Po U the northern half, In this 
alleged state. of fasts, the sorreetness of whieh 


176 
MAUNG LU ТНА t, MAGNG PO U, 


neither Po U nor any of the other parties to 
the suit of 1916 disputed, there was slearly 
no ground for the plaintifs to ask.for par- 
tition of the whole holding. | 

The ground above mentioned, on whish the 
learned Divisional Judge has disallowed the 
plaintiffs’ slaim to partition, appears to us to 
fall under Order 11, rule 2, elause (3), 
rather than under seetion 11, Explanation 
IV. The plaintiffs were, n> doubt entitled 
to ask for partition of the whole land in their 
first suit and they omitted to do so without 
getting the leave of the Court. . Bat this is 
immaterial, unless the cause of action is held 
to be the same in both suits. In the first suit 
- they asked for possession of the southern half, 
basing their slaim on their purehase of a half 
share from Maung Paik’s heirs and on the 
alleged partition between Maung Paik and 
Po U, by whieh the southern portion lof 
the land was taken to have been allotted to 
Maung Paik. In the present suit their 
alaim for partition of the whole land is 
based on their purshase alone; they ean no 
longer rely on the alleged partition between 
Maung Paik and Po U, as that has been 
desided against them in the earlier suit, 
The term “sause of action” is explained by 
Garth, O. J., in the ease of Denobundhoo 
Ohowdhry v, Kristomonee Dossee (D, ав being 
' the grounds on’ which the claim is. founded in 
eash particular ease. A reference may aleo 
be made to the ease of Abdun Nasir v. 
Rasulan (2). That was a suit brought for 
partition of a joint estate. The Trial Оопгф 
held that as regards one piece of land the 
suit was barred under sestion 48 of the old 
Code (corresponding to Order If, rule 2, of 
the present Code), beeause the plaintiff in 
a former suit for joint possession against 
the defendant had omitted to inelude this 
partioular piese of land in his olaim for joint 
possession. The High Oourt reversed this 
desision, holding that the sause of action was 
different in the two eases. In the first ease 
the eause of action was exelusion from joint 
possession by а so-sharer, in the other ense the 
ause of action was the right of every s0- 
sharer to bring an astion against his ао- 
sharer to have the joint estate partitioned 
and to cbtain* his separate share. These 
eauses of action were held fo be separate 
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(1) 20. 152; 1 Ind. Dec. (х. в.) 898 (к. By: 
- (2) 2d C. 385; 10 Ind. Dec. (x, s.) 261. 
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and distinst. Sohere, in the first, onse Lu 
Tha was suiug for separate possession of a 
share alleged tó have already been partition. 
ed to Maung Paik, while inthe present ease 
he is suing his so-sharer, Ро U, -for partition 
of the whole of the joint property. Бө. 
ference may also be,made ёо the Bombay 


-oase of Shivram v. Narayan (3). The plaintiff, 


Shivram, sued for partition of 39 asres of 
joint family land. Inan aarlier suit he had 
unsussessfully sued to establish his right to 
7 aeresof that land, alleging then that there 
had been a partition and that these seres of 
land had been allotted to him, and that elaim 
had been rejected on the ground that no sush 
partition had taken plaee. It was held by the 
High.Court that the earlier suit, brought to 
establish his sole right to the 7 asres of land 
did not bar his subsequent suit for partition" 
of the whole of the joint family land inalud- 
ing the 7 aeres in question. 

The decrees of both the lower Courts are 
set aside and we direst the Distriet Court to 
make а just and equal partition of the 
whole holding, 66°52 asres, between the 
plaintiffs and the defendant, Po U. If the 
parties sannot agree between themselves as 
*£o how the line of division between the two 
portions should be drawn, it should be 
drawn roughly north and south assording 
Чо the kazim bunds, giving to eash of the 
-parties as nearly as may be one-half of 
the northern portion of the.holding and one- 
half of the southarn portion of the holding, 
The plaintiffs’ costs in all Courts will be 
borne by the defendant, Po U. 


Appeal allowed, 


(8) 5 В, 27; 3 Ind, Dec. (х. s.) 19. 
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SHOLAPUR MUNICIPALITY б. SHANKAR BHESHBHAT AMBALJI, 


BOMBAY HIGH COURT. 
Sxooxp Оті, Arrea No. 668 ов 1920. 
July 4, 1921. 
Present; —Sir Norman Masleod, Kt., 
Ohief Justiae, and Mr. Justioe Shah. 
Tug SHOLAPUR MUNICIPALITY — 
DzrgNDART— APPELLANT 
versus 
SHANKAR SHESHBHAT AMBALJI— 
PLAINTIFE— RESPONDENT, 
Bombay District Municipal Act (TIT of 1901), s. 59 
—Bye-laws of Sholapur Municipality— Rote on lands 
and buildings—Assessment, mode of. 


А. Municipaility oan, under the Bombay District 
Municipal Act, levy a rate either on a building, 
or land on which the building stands or it can 
levy ong rate for both building and land. But 
it cannot levy а rate which would include the 
rate on building and land and a ‘second 
rate on the land itself. It cannot include in the 
land on which the building stands other land 
surrounding that building plot which may belong to 
the same owner. If an existing building is to be 
taxed separately from the land, then the Municipal- 
ity can only levy.a rate on the plot on which the 
building stands.. It ів а different matter if the plot 
of land is .vacant, and the rate is levied on it 
becanse it is capable of yieldinga rental of more 
than Rs. 10. Then if after the land has been rated, 
а portion of 16 is .let-out for building purposes, 
that portión would be deducted from the whole, 
and the rate on the land would suffer a propor- 
tionate reduction, while the plot of land on which 
the building was erected, with the building, would 
bo rated at the annual letting value of the building 
and the land, [p. 178, col, 1.] 

Second appeal from a desision of the 
Assistant Judge, Sholapur, in Appeal 
No. 28, of 1918, reversing,.& desree.passed 
by the Joint Subordinate. Judge. at Sholapur, 
in Civil Suit-No.. 1714 of 1916, 

Mr. Ooyaiee (with him Mr, N. V. Gokhale), 
for the Appellant. 

Mr. G, P. Murdeshwar, for the Respond. 


ent. 


JUDGMENT.—The plaintiff shed td get. 
в refund. of Rs..52,from the, defendant. 
Munieipslity, and:. for an. injunoftion. re-. 
straining the defendant from ‘levying double 
house-tax; for, the plaintiff's land bearing 
Survey: „Мов, 209:and, 210,;. The. suit. was 
dismissed by the: Trial Court, but on appeal 
a deeree was passed ‘that -the defendant 
Should. refund to, the plaintifi' Rs.- 9l, 
and the plaintiff: was .granted, the. injunction. 
prayed: for, 

The faets- whieh- are- not. disputed- are: 
that the plaintiff is the owner of two Survey: 
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Numbers for which he pays assesament to 
‘Government. He has let out the lands in these 
Survey Numbers to 350 tenants who have 
built their own houses on them, eash paying 
a ground rent to the plaintif whish is less 
than Rs. 10 7а year. The Municipality has 
‘aseessed the plaintiff for these Survey 
Numbers ор the aggregate rental whieh 
he reaeived per annum from all his 
tenants. 

Two questions arise, first, whether the 
levying of the rate on plaintiff's land was 
illegal; sesondly, whether: the rate could be 
levied on the aggregate rental received from 
all the tenants, or whether the plaintiff was 
not entitled to a «separate assessment for 
eash plot let ont, in which ease the rate 
gould not be levied, as eash plot was not 
capable of yielding a rent of Rs. 10 a year. 
Undoubtedly under the bye-laws passed by 
the Munisipality · under seation 59 of, the 
Bombay District -Munisipal Aot:III of £501, 
the Municipality may impose a rate on’ 
buildings, or -lande, or both, situated within 
the Munisipal distrist, and under the bye-laws, 
whieh have not been assailed, a general rate 
on buildings and lands on the sesle defined’ 
therein was resoverable in respeot: of all 
buildings, and lands  whish" were: not һө 
property of ‘Government, In- the ease: of 
every building ог апу plot of Jand yielding 
or capable of yeilding a yearly- rent of more' 
than Rs. 10 but not more than Rs. 15 the. 
rate is 12 annas per annum: Further rates 
are given for buildings or lands yeilding’ 
higher rents, but it is provided:that buildings- 
or landa yeilding or eapable: of yeilding a 
yearly rent not exeeeding Rs, 10 should be' 
exempted fromthe payment of the rate on: 
buildings and lands. 

Unfortunately an important question whieh : 
shold have been found for the purpose of: 
this ease has altogether essaped the notiee · 
of the Courts and the parties, namely, how: 
have the tenements: of the various owners £o · 
whom the plaintiff has let out  building- 
plots been assessed. If they have been assessed : 
at the full letting value of the tenements, 
then that wouldinolude the value- of the? 
land, and obviously in levying a *rate оп: 
the full letting value, the Munieipality would ' 
be levying & rate nob only on the buildings 
but also on the land, but it may safely be : 
presumed that the Municipality have assessed 
these houses at their full letting value, 


198 


besanse that is the only way in whieh buildings 
are assessed, and moreover it provides the 
easiest way for sollesting the rate. ifan owner 
of a house has to pay ground rent, 
he pays that ground rent oub of the 
rent whieh he receives from his tenants. 
That rent, therefore, is made up of the ground 
rent and the return on the sapital expended 
by the owner of the house, Therefore, uniess 
it has been made elear that the Municipality 
were levying from the owners of these 
various buildings on the’ plaintiff's land a 
rate ealeulated on that part of the hypothetisal 
rental whish represented merely the return 
on the eost of building, it would be most 
probable that the Municipality were already 
taxing these partieular properties at their 
full amount, 

If it were necessary, we would send down 
the ease in order toobtaina finding on this 
partieular question of faet. But on the 
other question, we think the lower Appellate 
Oourt eame to a right decision, The Munisipa- 
lity.ean levy a rate either on the building, 
or land on whieh the building stands 
or it ean levy one rate for both building and 
land. But it eannot levy a rate which would 
inslude the rateon building and land anda 
second rate on the land itself, It sannot 
inslude in the land on whieh the building 
stands other. land surrounding that building 
plot which. may belong to the same owner. 
We think 16 is olear from the bye-law that 
if an existing building is to be taxed separately 
from the land, then the Municipality ean 
only levy a rate on the plot on whioh the 
building stands. It is & different matter 
if the plot of land is vasant, and the rate ія 
levied onit beeause it is aapable of yeilding 
& rental of more than Hs. 10, Then if 
after the land has been rated a portion ofit 
is let out for building purposes, that portion 
would be dedusted from the whole and the 
rate on the land would suffer a proportionate 
reduetion, while the plot of land on whieh 
the building was erested, with the building, 
would be rated at the annual letting value 
of the building and the land. If in this 
ease befose the plaintiff had let out his land 
to these 350 tenants, the Municipality had 
levied a rate, then no doubtthey mightsontinue 
to levy a rate on the land, and as the plots 
were let out and the buildings were erested, 
they could levy either the rate on the land 
aesording to the number of plots let out, or 
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they might eontinue the rate on the land and 
rate the buildings, taking eare to see that they 
did not inelude in that rate the rate of the 
land. But as things are in this partieular : 
саке, no rates having been levied on these 
Survey Numbers before they were let out, it 
seams to us that the Munisipality have 
been levying њ rate on the building and the 
land in one, and having done that, they 
cannot levy в separate rate on the land. 
If they did, they will have to do во on each 
plot underneath eash building and not on 
the whole Survey Numbers. It seams to 
us, therefore, on these grounds, the appeal 
should be dismissed with sosta, 


Appeal, dismfssed, 


CALOUTTA HIGH COURT. 
APPEAL FROM APPRLLATE D£z6REE 
No. 1653 er 1919, 
May 5, 1921. 
Freseni:-—Justiae Sir N. R, Chatterjea, Kr., 
and Mr, Justiee Panton. - · · 
BIKRAM KUMAR BOSE —PLAINTIEF 
— ÁPPELLANT | 
veraus E ) ы 
MOHIT KRISHNA KUNDU лир oTHERS— 
Derexpants Nos. 1, 2 AND 3—HESPONDENTS. 


Civil Procedure Code (Act V of 1908), О, XLI, 7. 88, 
applicability of —Appeal—Defendant not impleaded— 
Relief against such defendant-—Construction of cen- 
reyance—Transfer of "Property Act (IV of 1882), s. 36 
—Landlord and Tenant- Rent. 


Having regard to the provisions of Order XLI, 
rule 88 ofthe Civil Procedure Code, an Appellate 
Court is not prevented from giving relief to a 
plaintiff-appeltant as agaiusó a defendant against 
whom there is no appeal. The power conferred 
by that rule should be exercised where, as the result 
of an Appellate Court's interference in favour of the 
appellant, further interference is required to adjust 
the rights of the parties in accordance with justice, 
equity and good conscience. [p 180, col. 1.] 

Ganga Dhar Muradi v. Banabasht Padthari, 24 
Ind. Cas, 208; 22 С, L. J. 390, followed. 

A permanent tenure held by B. and C. under 
А. was sold on the 4th Азып 1322 to D, 
under a conveyance by which D. took upon herself , 
the liability to pay the rent of the tenure which 
was annually payable to the landlord iu two 
instalments in Magh and Falgoon. On the 26th 
of Assin 1322 А. also transferred the landlord's 
interest ta D, In а suit fox rent brought by 4. 
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against B, О. ang D. for а period from Baisakh to 
4th Assin 1322: 

Held, (!) upon the construction of the conveyance, 
that as between B, О. and 'Р., D. was liable for 
the rent of 1822; fp. 180, col. 1.] 

(2) that as between 2. and A. the rent was to be 
deemed to have accrued from day to day, having 
regard to the provisions of section Te of the Trans- 
fer of Property Act. [p. 180, cols. 1 & 2.] 


Appeal against a deeree of the Sesond 
Additional Distriet Judge, 24 Parganahs, 
dated the 28rd July 1919, modifying a 
deeree of the Subordinate Judge, Third Court 
at that district, dated. the 4th June 
1918, 

FAOTS appesr from the judgment. 

Babu Sarat Ohandra Roy Ohowdhury (with 
him Babu Indarabhusan Roy), for the Appel- 
lant*— The plaintiff is the appellant. The 
facts are these. Defendant No. 2 held a 
tenure under plaintiff from 17th Mareh 1910. 
Payment of rent was provided as follows :— 
Ев. 1,200 was to be paid in Magh and 
Rs, 801 in Falgun, besides the landJord’s rent 
whioh was payable by the tenant, In Desem. 
ber 1915 the tenant sold his interest to 
defendant No. 3, In Ootober 1915, plaintiff 
sold his superior interest to defendant No. 3. 
The present suit was for rentfor 1321.22 
against defendants Nos. 1 to 3. The transfers 
took plase in Assin 1322. Aesording to the 
kabuliyat rent was to be paid in Magh and 
Falgun. The question is whether under 
sush eirsumstanoes plaintiff is entitled to any 
rent, If во, for what period and from whom ? 
Claim for the period from 4th to 26th Assin 
1322 has been withdrawn. The First Court 
desreed against defendants Nos. 1 and 2, On 
appeal it has been held that defendants Nos. 
1 and 2 are not liable. Refers to sestion 36 of 
the Transfer of Property Aat; Satyendra Nath 
Thakur v. Nilkantha Singha (1). Then the 
question was whether the liability to pay 
rent was to aommense from the date of the 
confirmation of sale, Refers *to Lakshmi. 
naranappa v. Meloihraman Nair (2), Plaint- 
iff’s suit should not have been dismissed as 
against defendants Noa, 1 to 3. Refers to Order 
XLI, rule 33, Civil Proeedure Code ; Ganga 
Dhar Muradi v. Banabashi Padthar (3). 

Babu  Dwarkanath Chakraburty (with 
him Babu Peary Mohan Ohatteryea), for 


qae 21 C. pos 10 Ind, Dec. (х, в.) 886, . 
(8) n Ex on 208; 22 С.г, J. 890. 
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Defendants Nos, 1-2, Respondents. —It is quite 
slear that we are not liable. Defendant No. 
З assording to the terms of the patiah 
undertook to pay all rents due to the 
landlord. Refers to Kishori Raman Kapurta 


у, Ananta Ram Laha (4). 


Baba Charu Ohandra Biswas, for Defend. 
ant No, 3, Respondent.—The First Court 
dismissed the slaim against me. The plaintiff 
did not want to appeal against me In the 
Appellate Court they applied for withdrawal 
of the claim against me, They aannot now 
throw liability on me. 1 was not the original 
tenant. There was no privity of eontrast 
between the landlord and myself, Refers to 
Mehta v. Gadadhar Rai (5). 

Babu Sarat Ohandra Roy Ohaudhury re. 
plied in brief. 

JUDGMENT.—This appeal arises out of 
a suit for rent of a permanent tenure whieh 
was held by the defendants Nos. 1 and 2 
under the plaintiff, The defendants Nos. 1 and 
2 sold the tenure to the defendant No. 3 on 
the 4th of Assin 1322. The plaintiff also 
transferred his interest, ¢.¢., the landlord's 
interest, to the defendant No, 3 on the 22nd- 
Assin 1822. The plaintiff then brought this 
present suit for resovery of rent for 1321 
and up to Assin 1322 against the defendanta 
or against sueb of them as would be found 
liable. He subsequently withdrew the slaim 
for the period from 5th to 26th Assin 1322 
B. S. 

So far as the elaim for 1321 was eonoerned, 
there was a deoree against the defendants 
Nos. land 2. There was no appeal so far 
as that period was eonserned. For the year 
1322, the Court of first instanse gave a 
deeree to the plaintiff for rent up to 4th 
Assin against defendants Nos, land %, and 
dismissed the elaim as against defendant 
No. 3. The defendants Nos, 1 and 2 appealed 
and although the plaintiff and the defendant 
No, 3 were respondents to the appeal, the 
appellants applied to have the name of defend- 
ant No.3 struek out, That, however, was 
not done. Thelower Appellate Oourt was 
of opinion that the liability for the 
rent was with the defendant No. 3 
and that the defendants Nos, 1 and 
2 were not liable for the rent, and as no 
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(4) 10 б, W. М. 270, 
(5) 7 Ind. Oas, 198; 14 О, W. N. 831; 12 O. L. 7, 
256; 37 C. 683. 
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&ross objestion had been filed against:defend- 
ant No. 8, 16 héld that no deeree could be 
passed: as against her. 


The plaintiffs -have 
Court, 


appealed to this 


Now the sonveyanoe by which the defend-: 


ant No,3 purshased the tenure from defend- 
ants Nos, l:and.2 states that "the.purehaser 
shall and will at all times pay the yearly 
rent: reserved by the said Bengali deed of 
potta and observe and perfrom all the eoven- 
ants and conditions eontained therein and 
henseforth on the part of the vendor to be 
observed and performed and will at. all times 
hereafter keep indemnified the said vendor,ste., 
^. from and against the payment of the said 
rents and the observanee and performanoe of 
the said вотепапёв and conditions," 

This sonveyance, (whioh was exeonted. on 
the 4th Assin) therefore, shows that the 
defendant No. 3 took: upon herself the 
liability to pay the rent which, sceording to 
the deed, was payable in two instalments 
Magb snd Falgun. As between the defend- 
ants Nos, 1 and.2and the defendant No, 3 
we think that; upon the eonstrustion of the 
sonveyanee, the latter was liable for the rent 
of 1322, 

As-stated above, there was no appeal by 
theplaintiff against the defendant No. 3, 
but: that did not prevent the Court from 
giving. relief: to. the: plaintiff as against 
the said respondent, having regard to 
the provisions of Order XLI, rule 33. The 
powers sonferred by that rule should be 
exereised in eases where, as the result of 
the Appellate Court's interferenee in favour of 
the. appellants, further interference is reqair- 
ed to adjust the rights of the parties inacsord- 
anae -with justiee, equity and good son- 
seiense (see the sase of Ganga Dhar Muradi 
v. Banabaski Fadihari (3) ]. 

In the present ease the matter is ЕИ 
eomplieated, Although the defendant No, 3 
took upon herself the liability to pay the rent 
of the tenure, under the aonyeyanse from the 
defendants Nos. 1 and 2 she purshased the 
landlord’s interest, The plaintiff sold the 
landlord’s interest to the defendant No, 3 on 
the: 26th Assin 1322, The rents, however, 
fell due aecording to the lease in: Magh and 
Falgun, so that they fell due after the defend- 
ant No, З had the laudlord's interest vest. 
ed.in'her. As between herself and her vend. 
or the plaintiff, however, the rent is to be 
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deemed to have assPued frowns day to day, 
having regard to the. provisions of eeation.“6 
of the Transfer of Prcperty Aet. The quases 
tion whether the equities between the-plaint- - 
iff and the defendant No, 3 ean be properly, 
adjusted:in the present suit has not been gone, 
into by the Court of. Appeal below: . 

We think, therefore, that the ease should 
go bask to that Court in order that it may 
consider that question. If it finds that the: 
equities ean and should be adjusted in this. 
ease, it will proseed to apportion the rent, 
1f, however, it finds that it oannot be done ‘in 
the present suit without injustise to defend. 
ant No. 3, the deeree of the lower Appellate 
Court will stand. 

16 is contended before ns that the «two 
instalments in Magh and Falgun are unequal 
and that, in the sireumstanses, the rent вап, 
not be properly apportioned. This also will 
be sonsidered by the Oourt below. Costa will 
abide the result. 

The appeal against defendants Nos, 1 and 
2 is dismissed with sosts. Let the resord be. 
gent down without delay. 

Case sent back: 
Appeal against Defendants Nos. 1 and 2 
dismissed, 


LAHORE HIGH COURT. 
Бхсохр Civit Аррват, No, 390 or 1921, 
June 10, 1921, 
Present :— Mr. Justiee Martinean, 
НІВА NAND AND oruxzgs—PLAINTIFFS 
— APPELLANTS 
Б tersus 
HAYAT MOHAMMAD AND OTHERS 
— DEFENDAN1S— RESPONDENTB, 
Custom—Personal law—Burden of proof—Alienation: 


— Gujral. Khatris of Golpur, Tahsil Pind Dadan Khan, 
District Jhelum: 


Gujral Кайгы of Golpur, Tahsil Pind Dadan 
Khan, District Jhelum, are- governed by agrioul- 
tural custom in matters of alienation. [p 182, col, 
1, 


Where it is found thab the members of a oaste 
form a compdct-village community, that altaost-all 
of them earn their living by agrioulture, tilling the 
soil with their own hands, and that іу: раз been 
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the occupation of the members of the caste from 
the time when¢he village was founded, a presump- 
tion arises that in regard to alfenations they are 
governed by agricultural custom and the burden lies 
on the party asserting that they are not so governed 
to prove its assertion. [p. 181, cols. 1 & 2.] 


Appeal from а deoree of the District 
Judge, Jhelum, dated the 17th November 
1919, sonfirming that of the Munsif, First 
rmn Pind Dadan Khan, dated the 7th July 

Mr. Nanak Ohand, for the Appellants. 

oo Mehr Ohand, ‘for the Respond. 
ents, 


ORDER,— The plaintiffs  eontest the 
validity of a sale of land effested by their 
eousin Nanak Chand, а Gujral Khatri of the 
village of Golpur in the Pind Dadan Khan 
Tahsil of the Jhelum Distrist. The suit has 
been dismissed, the lower Courts having 
eoneurred in holding that it has not been 
proved that Nanak Ohand was governed by 
agricultural custom in regard to alienatione. 
The plaintiffs have obtained à sertifisnte 
from the Distriet Judge aud have preferred 
8 вевопӣ appeal. 

The ‘Gujral Khatris at Golpur have -a 
separate patti of their own and furnish. two 
out of the three Lambardars of the village, 
and they-have been owners of land in the 
village from.the time ofits foundation. A 
number -of witnesses -fors the. plaintiffs have 
also deposed that the Khatris of this village 
are dependent on :agrieulture and sultivate 
land with their own hands and. have been 
doing so ever sinee the village was founded, 
and that evidence is unrebutted. Only two 
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to be non agrieultnrist, one being the alienor 
Nanak Ohand, who has been. sarrying on 
business, and the other‘being the plaintiff 
Mul Raj, who ‘keeps a shop. These two 
exseptions do not affest. the main fast, that 
the osenpation of the members of the sommu- 
nity generally is agriculture. 

The plaintiffs have thus sown, * 

(1) that the Khatris of Golpur form a 
eompaot village community, and, 

(2) that all, with very few exseptione, 
earn their living by agriculture, tilling the 
land with their own handa, and that this has 
been the oseupation of the Khatris of this 
village-from the. time when the village was 
founded, | 
. Proof of these two facts is suffieient to 
¿hift the onus to the defendants to -prove 


181 


that in regard to alienations the Khatri 
of Golpur do not follow agrisultural eustoms, 
and that onus they have entirely failed to 
discharge, 

Some of the oases cited on behalf of the 
appellants are in point. [n Sodhi Kartar 
Singh v. Sher Singh (1), whieh related to 
Sodhi Khatris of the Ferozepur Distriet who 
lived by agriculture, it was held that by sustom 
а shildless male proprietor was not eompetent 
to alienate aneestral property without nesas- 
sity in the presenee of nephews. 

Kaka v, Ranjit Singh (2) was a ease in whieh 
the plaintiffs and their ansestors had been eulti- 
vating land for several generations, and it 
was held that, although they were Lohars 
by easte, they had  besome agrisulturista. 
and were thus governed by the eustom 
prevailing amongst agricultural tribes with 
respesf to alienations, 

In Faquir Muhammad v, F azal Muhammad 
(3) it was held that Sayads of Khanpur in 
the Hoshiarpur Distriet, though not inaluded 
in the list of agrieultural tribes, were goy- 
erned by the general rules of the agrieultural 
eustom in matters of alienation, as they had ` 
followed agrioulture as their oseupation for 
generations past. 

In Jai Ram v. Sardar Singh (4) 16 was 
held, following Btshen Das v. Ram Dhan 
(5), that where a eertain easte formed a 
compact village eommunity or a sompact 
seation of the village sommunity, there ‘was 
a strong presumption in favour of the 
applieability of sustom with regard to aliena- 
tions. It was found that the Brahmins, to 
whom the ease related, formed a sompast 
village sommunity and that sash of the 
Brahmin proprietors as were not in serviee 
depended for their livelihood entirely on 
agrieülture, and it was .sonsequently held 
that the onus had been shifted on to the - 
party who asserted that in matters of aliona» 
tion the Brahmins of the village were gov. 
erned by their personallaw. 

The learned Distrist Judge has relied on 
Harnam Singh v. Devt Ohand (6) and Jowahtr 


(1): 50 P. В: 1895. 

(2) 51 Р.В. 1901; 48 

(8) 16Р, В. 1906,.66 
1906. 

(4) 26 Ind. Cas. 512, 28 P. R. 1914; 195 P. І, R, 
1914; 242 P. Ж,Б -1913 Ы 
15) ТА. “Cas, 483; 63 Р. R. 1910; 100 P. W., В, 
1910; 112 P. 1; К. 1909. 

(6) 107 Р. В. 1901; 117 P. L. В, 1901. 


P. L, R, 1901. 
P. L. К. 1906; 32Р. W. В, 


. the Khatris 
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"Singh. v. Yaqub Shah (7) and Atar Singh v. 
Prem Singh (8), but all those oases are 
distinguishable from the present one. 

Натат Singh т. Dew Ohand (6) was a 
ense of Khatris who were not shown to be 
agrieulturists and did not form a sompast 
village eommunity. 

In Jowahir Singh v. Yaqub Shah (7) the 
alienor and the members of his family did 
not eultivate land themselves, and there had 
been in the course of 10 years 70 alienations 
none of whieh had been challenged, where- 
asin the present sase, there is no evidence 
“that dny alienations were effested by Khatris 
of Golpur before the sale in diapute with the 
'exeoption of a few mortgages of resent dates 
“by Nanak Ohand, 

-In Atar Singh v. Prem Singh (8) it was 
Чоппа that the family had earried on money- 
lending and other business, and it did not 
‘appear that until the present generation the 
members of the family had actually eultivat- 
ed land themselves. ‘Moreover the learned 
“Judge who desided that case said that if it 
had been showa that the Khatris had actually 
tilled the soil themselves for some generations 
and had had no other ossupation, he would 
have been inelined to hold that the burden 
‘of proof was shifted to the other dide. 

Oounsel for the respondents has also 
referred me to Lachman Das v. Pahla Mal 
(9),in which it was held that in matters 
of alienation Brahmins of Gopalpur in the 
Amritsar Distriet were governed by Hindu 
Law. But that ease also is distinguishable, 
as it was found that the Brahmins were not 
wholly dependent on agriculture, but earried 
on trade, engaged in money lending, and 
took up aerviee. 

I hold, for the reasons given above, that 
of Golpur are governed by 
agrisultaral sustom in matters of alienation. 

The ease must be remanded, as the lower 
Appellate Court has not given any ddfinite 
findings on Issues Nos. 3 and 6, 

I aesept the appeal, set aside the desree 
of the lower Appellate Court and remand 
the ease to that Court under Order XLI, 
rule 23, Civil Prosedure Oode, for fresh 
disposal of the appeal before it assording 


(7) БР. B. 1906, 59 P. D. B. 1908; 28 Р, W. В. 1908. 
on 1908; 108 P.L, R. 1906; 34 P, W. B. 


"o 69 P, E. 1908; 121 P, W, В, 1908, 
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to law. The Court-fee on the Appeal i in this 
Court will be refunded. Other eosts . will 
ba aosts in the ease, 
Appeal accepted; 
Оазе remanded. 


OALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees №, 
527 or 1920. 

Marsh 21, 1921. 

Present: —Mr, Justice Walmsley, ^. 
BASIRUDDIN SARKAR—Derenpayt 
— APPELLANT 
versus 
JOGENDRA MOHAN DAS AND OTHERS 
—PLAINTIFFS—-RESPON DENTS. 


Bengal Tenancy Act (VIII of 1885), s. 81--.Осси- 
pancy  raiyat—Sub-lease—EHEnhancement of rent— 
Appeal, second —Practice— Argwment, new, if enter. 
tainable, 

The mere fact that an oconpancy raiyat has sub. 
let part of his holding is not a sufficient reason 
for refusing his landlord an enhancement of rent 
under the provisions of, the Bengal Tenancy Act, 
(p. 183, col. 2.] 

Án argument nob pressed in either of the Courts 
below cannot be entertained in second appeal. 
[р. 188, col. 2.] 

Appeal against a deereeof the Additional 
Subordinate Judge, Rangpur, dated the 
10th Desember 1919, affirming a deeree 
of the Munsif, First Court at that plases, dated 
the 22nd November 1918. 

FAOTS appear from the judgment. 

Babu Girtia ‘Prsanna Sanyal, for the 
Appellant. —In the plaint the plaintiffs stated 
that the original rent of the holding was 


* Rs.18, wherens the finding is that the original 


rent was Hs. 16. The evidenee to show 
variation of rent was, therefore, inadmissible, 
as it was sontrary tothe allegation made in 
the plaint. Then the lower Appellate Court 
ought to have sonsidered the faet that the 
greater portion of the holding was not in 
the khas possession of the tenant, As the 
major portion of the holding had been sub. 
let, enhansement of rent ought not to have 
been granted in respeet of the whole of the 
grea of the holding. 
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Babu Samatul Ohandra Dutta (with him 
Babu Khitish Chandra Chakravarty), for the 
Respondents, —JM hen the rent of the holding 
was enhansed from Rs. 16 to Rs. 18, the 
estate in whish the holding was situated 
was in the hands of a Reseiver. The variation 
in the amount of rent had taken plasse in 
the hand of the Reseiver. The allegation in 
ihe plaint does not, therefore, sontradiet the 
evidenee addused during trial to show that 
the rent was liable to variation, The sesond 
eontention of my learned friend was not 
taken in any of the Courts below and should 
not be entertained for the first time in sesond 
appeal Moreover, no authority has been 
sited in support of that sontention. 

Babu Qirija Prasanna Sanyal replied. 


JUDGMENT.—The defendant prefers 
this appeal against a desision by whish his 
rent has been enhanced to the extent of 
about 35 per sent, 

Two points are raised. The first affests 
his slaim whieh has been rejeated that his 
rent is not liable to alteration, The lower 
Courts have found that prior to 1300, the 
rent payable by the defendant was Ra. 16 and 
in ог about (500, it was raised to Ra. 18, Sugh 
а finding of fast, of eourse, destroys the 
presumption whieh the defendant would have 
па draw from a long uniform payment. But 
the form in whieh the point is pressed now 
is this; in the plaint, it is said, the plaintiff 
stated the original rent to be Rs. 18 and the 
finding of a variation about 1800 B. S.is 
inconsistent with that statement, Now, I 
fhink the explanation given of this is quite 
во  вїепё, namely, that before the year 1300, 
the estate in whish this holding is situated 
was inthe hands of a Reeeiver and that 
shortly before 1300 it went baok to the handa 
of the proprietor ; so when the plaintiff says 
in the first paragraph of his plaint that the 


settlement made with the defendant was at , 


the rate of Rs, 18 per annum,I do pot think 
that it ean be said that he sontradists the 
ease made later in Court that prior to 1300 
the rent had been Rs, 16 and in or about 1300 
it was raised to Rs. 18. As I regard this 
explanation as satisfastory, I eannot aesept 
the sontention advansed on behalf of the 
appellant that the evidense adduesed on 
behalf of the plaintiff to show the variation 
‚ОЁ rent їй inadmissible. as being contradistory 
to the allegation made in his plainf, 
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The second point raised by the appellant 
is that ont of the 12 bighas forming the Jote 
9 bighas have been sub-let and sonsequently 
the enhaneement on the whole area falls 
heavily on the defendant. It is quite true 
that in paragraph No. 2 of his written state. 
ment he did make the allegation that 9 bighas 
were sub.let. When the ease eame on for trial, 
however, it does not appear that he pressed 
this pointin any way, I understand that he 
gave evidense about the sub-letting; but it 
was not urged on his behalf that on that 
aecount there should not be an enhaneament 
or that the enhansement should be held in 
&beyanae until the termination of this sub. 
lease, It does not appear that in the lower 
Appellate Court this argument was pressed 
and I do not think I ought to entertain it 
now, I may add that the learned Vakil who 
has appeared for the appellant has been 
unable to show me any authority for holding 
that the mere fast that an oseupancy rasyat 
has sub-let part of his holding is a suffisient 
reason for refusing his landlord an enhanae- 
ment under the provisions of the Aet, 

In my opinion the appeal fails and it must 
be dismissed with costs, ' 

' Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
OOURT. 
Seconp Огуш, Appear №. 542 oy 1918, 
November 25, 1920, 
Present: —Mr. Halifax, A. J. О. 
GOVIND—Derenpant No, 1—APPRLLANT 
_ — versus 
Thakur GAJRAJ SINGH. AND ANOTHER 
—PzAINTIFF AND Devrenpaut No, 2— 
RESPONDENTS. 
Gontract Act (IX of 1872), s. 48-—Partnership— 
Money advanced or paid by partner over and, above 
subscribed capital—Other partners, liability of, 


Where a partner of a firm advances or pays 
money to the firm beyond the amount agreed to 
be subscribed as capital, such payment or advance 
should be treated nob as increase of capital but as 
a loan, and he is entitled, in the absence of a 
stipalation to the contrary, to interest on the sum 
go pail or advanced, and in this respect he fills a 
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dual capacity; he is not only a promisee of the 
firm. but he is also опе of the joint promisors to 
himself, and under the second paragraph of 
section 48 of the Oontract Act he can only call 
upon each of the other joint promisors to con- 
tribute equally to the payment to be made to 
himself as promisee. (p. 184, col, 2; p. 185, col. 1.] 


' "Appeal against a deeree, dated the 26th 
‘August 1918, passed by the District 
Judge, Nagpur, in Oivil Appeal No. 33 
‘of 1918, 
Dr. Н. S. Gour and Messrs. A. N. Ohor. 
ghade, M. D. Khandekar, for the A ppellant. 
Mr. M, Gupta, for the Respondents. 


JUDGMENT.— The objection in the рей. 
tion of appeal to the order of the lower 
‘Appellate Court in respeot of sosts is admit- 
ед ‘to have been. made under a misunder- 
‘standing of that order, and is withdrawn, 
‚Ав to the elaim.for interest on the amount 
snow elaimed in excess of that allowed by the 
lower Appellate Court, it is, of sourse, admit- 
-ted by. the respondents that, if the exeess 
amount is allowed, interest must be allowed 
on it, There is a further elaim for interest ^ 
gendente lite, ‘This matter was apparently 
argued in the lower Appellate Court and 
not one of the oonelusive reasons for disallow- 
ing such interest stated in the judgment of 
the learned District Judge has even besa 
mentioned in argument here, This ground 
of appeal fails. 

The appellant and the two respondents 
entered into & partnership, agreeing that the 
ospital should be Rs, 1,500, of whioh eash 
would eontribute Rs. 500, As a matter of 
‘faet'the'sesond respondent advansed Кв; 560, 
the first respondent Ra. 1:620 and the appel- 
lant Да. 4,529. The appellant: advansed 
sertain-sums to the partnership after reseipt 
of a letter ‘from. the two respondente, filed as 
Exhibit D-2, asking him-4o make further 
advances up to Rs...2,6:0 and agreeing to 
pay-interest on the :suma.so:ad vameed, This 
letter has-been read in both the dower Courts 
as limiting the.amount ‘he 'was authorised to 
-adyance; to. the partnership.or expend on 
«the business to.Rs, 2,650, “and «he has not 
been ‘given ‘oredit іп: -the--assounts for ‘sims 
‚ advanced i in excess of that amount, He now 
.láims - ‘Re. 987 on ‘thig--assount in sesond 
oappéal, and. raises «one ‘other objeetion to 
*th&-dedrbe; Which orders the payment to him 
"of Re $84 Ьу”. е: “first resporident and of 

«Rs, 1,557 ру thesesond, “He urges that the 
two ‘respondents should - be jointly and 
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severally responsible to bim, for the total 


sum of Rs, 2,169 due by them both, and, 
of course, for the Rs. 987 already mentioned 
as well, 


In regard to tho ваіт for the extra 
Rs. 987, I ean-see no reason for differing from 
the two lower Courts in their interpretation 
of the letter Exhibit D-2. Its contents are 
briefly as follows:—'' You have already put 
Rs. 650 into the firm in exeess of your share 
of the eapital, and it is 'estimafed that 
Rs, 2,000 more will be required. On this total 
sum.of Rs. 2,650 you will be paid interest 
at l per oent. per mensem by the firm from 
this date." The only objeet of writing this 
letter, as it seems to me, was tolimit the 
expenditure the appellant was authorised to 
make, but the promise to pay interest from 
the date of the letter on the whole amount, 
whieh was to be and was advaneed in small 
gums вв оввавіоп required, puts the matter 
beyond all doubt and I find that the appel- 
„lant is not entitled to oredit for any sums 
^in exeess of Rs. 2,000 advanced by him after 
the date-of the letter. 

The further contention for the appel- 
lant that a partner in & firm ean have & 
dual sapasity, that of sreditor of the firm 
as well as that of partner in it, seems to me 
ineontrovertible. In Govinda Ohandra v. Hart. 
das (1) Mookerjee, J., on a review of a number 
-English authorities held that, in the absenee 
of ёп express-or implied’ stipulation or trade 
.eustom to the eontrary, interest is payable to 
a partner for money paid or adyansed by 
him to the firm beyond the amount- agreed 
&ocbe subseribed as eapital, the payment 


"being treated not as.an increase of capital 


but rather as а loan, Here we have an 
express agreement by the firm in the letter 
Exhibit D-2 that interest shall be paid on 
such advances, and they must be eonsidered 
and treated as advanses made by a third 
party, that is фо say, the appellant in his 
other eapasity, He ean then ав the promisee 
tof the firm exast payment from the partners 
jointly or severally under the first paragraph 
of seetion 43 of the Contrast Aet: Lukmidas 
v. Purshotam (2). But, as he says himself, 
che fills a dual espasity. Не is not only a 
promises of the firm, but he is also one of the 


Pe #Б Ind, Саз. 48; 23 О, L.J, 148; 20 О, W. N, 


и? 6 B. 700; 8 Ind, Deo. (x. $5 922, ` 
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joint promisors to himself, and under the 
sesond panagraph of the sestion 43 of the Oon- 
trasi Aot ba aan only eall upon each of the 
other joint promisora to sontribuie equally 
to the payment to bs made to himself as 
promises. The appeal fails on all points and 
is dismissed with eosts. 7 
Appeal dismissed. 


‘OUDH JUDICIAL COMMISSIONER’S 
-* COURT. 
Suconp Отуп, Appear No. 384 or 1920. 
April 27, 1920. 
Present :— Mr. Daniels, J, О. 
GHULAM SARWAR AND ANOTRER—- 
PLANTERS — APPELLANTS 
versus 
NAYAZ ALI AND OTHERS—DXKFENDANTS— 
RESPONDENTS. 


Appeal— Ground abandoned in lower Court, whether 
can be taken, ; 


The general principle is that a party ought not 
to be allowed to be harassed in appeal on a point 
which was either never raised or deliberately 
abandoned in the Oourt below. In any case, ibis 
not open to an appellant to appeal solely on a 
ground which he deliberately abandoned in the lower 
Court. 


Appeal against a desree of the Third Addi. 


tional Distriet Judge, Lusknow, dated the 12th <“ 


July 1920, upholding that of the Subordi- 
nate Judge, Bara Banki, dated the 31st 
Desember 1919. . 

Mr. Bisheshwar Nath Srivastava, for the 
Appellants, А 

Mr. Ntamat Ullah, for Respondent No. 1. 

JUDGM5uNI.—This iaa segond appeal in 
a suit for possession, The property belonged 
to Wajid Ali, deseased. The brother of the 


deeeased transferred to the plaintiff the 


twelve-annas share whieh he elaimed to have 
inherited under Mahammadan Law, and it is 
this share whish is in dispute. The defend- 
ant is the widow of thedeceased. She slaimed 
to have воввеейе to the entire property of the 
deasased under a family sustom resorded in 
the wajid-ul-ars. The learned Subordinate 
Judge held that under the sustom the widow 
suseseded for life. In that event the plaint- 
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iff asked an alternative relief for a dealara- 
tion that he was entitled to the property 
after her death, The relief was refused on 
the ground that the transfer in favour of the 
plaintiff was a. transfer of a mere expestaney 
of suesession and invalid. The plaintiff pre- 
ferred an appeal tothe Oourt of the Distriat 
Judge, disputing the-eustom and also plead. 
ing that in the alternative a  deolaratory 
relief should bave been granted, Atthe hear- 
ing of the appeal he withdrew-bis claim ta 
a deelaratory relief and contented himself 
with arguing the appeal on the question of 
right, He has now filed a sesond appeal to 
this Court. on the ground whieh he aban. 
doned in the Court below, namely, that he 
should have been given a déslaratory relief, 
and on this ground alone. 

The appellant sannot be allowed to urge 
his appeal on this ground, It is not & mere 
question of an admission on а point of law, as 
suggested by the appellant. The principle is 
tbat a party ought not to be allowed to be 
harassed by а superior Court on a point whieh 
was either never raised or deliberately aban- 
doned in the Court below. The prineiples laid 
down by the Privy Council in Kalyan Das 
v. Magbul Ahmad (1) are equally sppli- 
sable toa High Court. They lay down in 
that ense that the High Oourt ought not to 
beliable to have its determinations over- 
ruled upon matters never submitted to it 
and that the same prineiple applied to a 
point whish, -though mentioned in the 
grounds of appeal, the appellant’s Advoeate 
deliberately elested not to press. It is 
possible that there may be exeeptional oir- 
eumstanses whieh might justify a departure 
from this rule, but no sueh sirsumstanees 
exist in this ease. Holding that it is not 
open to the appellant to anpeal solely on the 
«ground which he deliberately abandoned in 

the Court below, I dismiss the apyeal with 
eosts. 

Ae the suit has been dismissed zn оѓо, it is 
unnesessary to sonsider the eross-objeations 
of the respondents whieh are really dirested 
to supporting the decision of the Court below 
on grounds not aesepted by that Court. 

> Appeal allowed. 


(1) 46 Ind. Cas. 548; 49 А. 497; 22 О, W. N. 866;. 
18 A.L.J.693; 5 P. L. W. 169; 86 M. L. J, 169; 28 
O. L.J. 181, 8 L. W. 179; (1918) M. W. М. 535; 24 
M. L, T. 110; 20 Bom. L. R. 564 (Р,0.). 
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CALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decres No. 350 
or 1920. 
February 25, 1921. 
Present;— Мт. Justise Newbould, 
JADU NATH MANDAL ano OTHEKS— 
PLAINTIFES— APPELLANTS 
versus 
RAI CHARAN KOYAL AND OTAERS— 
Derewdants— RESPONDENTS, 
Pleadings—Non-transferable occupancy holding 
transferred —Swt for possession —OCo-sharer landlord— 
Plea of non-transferability. 


It is open to a co-sharer landlord, as such, to 
raise a plea of non-transferability in а suit against 
him by the purchaser of a non-transferable occupancy 
holding for recovery of possession. 


Appeal against a deeree of the Addi. 
tional Subordinate Judge, 24-Pergannahs, 
dated the lst of Ostober 1919, affirming 
that of the Munsif, Third Court at Diamond 
Harbour, dated the 2186 of September 1918. 

FAOTS appear from the judgment, 

‘Babu Rupendra Kumar Mitter for Babu 
Sarada Ohurn Masi? (with him Babu Apurba 
Charan Mukherjee), for the Appellants. —In 
the cireumstanees of the ease the question 
of transferability or resognition does not arise, 
The only question that arises is the priority of 


the purehaser and my purehase, being prior to. 


the alleged purehase of the so-sharer land. 
lords, must have presedenee. Ayenuddin Nasya 
v. Srish Ohandra Вапвғіїї (1). 

Babu Nagendra Nath Bhattacharjee, for the 
Respondenta.—~I am a 7/12ths so-sharer land- 
lord. The holding in suit is a non-transferable 
oseupanoy holding and the plaintiff's purshase 
in exesution of a money-deeree has not been 
resognised by me. He has, therefore, aequried 
nothing as regards the 7/12ths share of the. 
holding. I do not stand on my purehase 
but I stand on my right as a landlord, 

Babu Rupendra Kumar Mitter replied, 

JUDGMENT.—The following are the 
fasts as found in this ease, The plaintiffs 
were the purehasers of a non-transferable 
oseupansy holding, whieb was sold on the 
10th of September 1906 in exgaution of a 
money deoree, After their purehase, they. 
obtained resognition from the owner of a 
5/19ths share of the landlord’s intereat. 
They brought the présent suit for establish- 
ment of their title to and sonfirmation 


(1) 11 0. W. N, 76, 
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of possession of the whole of the, holding. 
The suit was aontested by the first defendant, 
who isone of the eo-sharer landlords who 
have not resognized the plaintiff's pur. 
ehase. The defense that he seb up was 
that the owners of the remaining 7/12tha 
share had obtained some right to the 
holding by purahase at a sale in exeoution 
of a desres in a suit brought against the 
alleged heir of the original tenant, Воб the 
findings of both the lower Courts are that 
these so-sharer landlords obtained nothing by 
that purehass, sihee the deeree was obtained 
fraudulently and also against & person who 
was not the heir of the original tenant. It is 
eontended, on these findings, that the plaint- 
ifs suit should have been deoreed in full, 
onthe ground that the eontending defend- 
ant sould not raise the question of transfet- 
ability. Relianes is placed on the case of 
Aeynuddin Nasya v. Srish Ohandra Banersi (1) 
aud Haro  Ohandra Poddar т, Umesh 
Ohandra Bhattacharjee (9). It seems to 
me from the fasts found in the present 
саве that these rulings eannot be made 
applieable to this sase. The defendant 
No. 1, whose plea of purebase has entirely 
failed, ean only defevd the suit on his right 
as а eo-sharer landlord. I am not aware that : 
it has ever been held that a во-вһагег land- 
lord, as sueh, eannot raise а plea of non: 
transferability in a suit brought against him 
by the purahaser of a non-transferable ossu- 
paney holding. Though no ruling has been 
sited, this is evidently the view taken by 

both the lower Courts and I am not prepar- 
ed to hold that they are wrong. The appeal 
fails and is dismissed with оовёв, 


Appeal dismissed, 


(2) 6 Ind. Cas, 89; 140. W.N, 71; 11 0. L. 
* J, 20. 
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NÀRINDBA BAHADUR SINGH 0. OUDH COMMBROIAL BANK, LD., FYZABAD, 


.PRIVY COUNCIL. 
APPEAL FROM тни Oupu Jupicurn Оомм1з- 
8IONEE's OOUBT, 
May 9, 1921. 
Present: — V isecont Haldane, 
Lord Atkinson and Sir John Edge. 
NARINDRA BAHADUR SINGH 
——JUDGMENT- DEBTOR— ÁPPELLANT 
versus 
Tu» OUDH COMMERCIAL BANK, 
Шмттер, FYZABAD-—Dsacngg- Horpkg 
—— RESPONDENT, 

U. P, Court of Wards Act (IV of 1912), ss. 8-11, 44 
—Release of estate—Acts done during superintendence, 
effect on, 

After a preliminary decree for sale on a mortgage 
was passed, the estate of the judgment-debtor was 
taken under the superintendence of the Court of 
Wards. Tn the proceedings for decree absolute the 
Court of Wards represented the judgment-debtor, 
but after the final decree was passed the estate was 
released from its superintendence. In execution 
proceedings it was contended on behalf of the 
appellant that the decree absolute was not binding 
on him, as it was made against the Court of Wards 
which had no jurisdiction to represent him: 

Held, that in the absence of evidence to the 
contrary, it could not be presumed that the release 
operated retrospectively so as to invalidate the acts 
which had been done by the Court of Wards while 
it was in superintendence. [р 188, col. 1,] 

Appeal from a judgment and deoree of the 
Oourt of the Jadisial Commissioner, Oudh, 
dated Desember 16th, 1918, varying that of 
the Subordinate Judge, Fpzabad, dated May 
17th, 1918. 

Mr. Upjohn, K. O., and Mr, Parikh, for the 
Appellant. 
= Mr. DeGruyther, К, 0., and Mr, Dube, for 
the Respondent, 

JUDGMENT. 

Viscount Hatpanz.—The question. on this 
appeal is whether the respondents ean enforae 
а desree made a good while ago іп a suit for 
sale of sertain mortgaged properties. The 
preliminary desree was made on the 15th 
June 1915, on appeal to the Court of the 
Jndieial Commissioner from a deeree, dated 
the 3lst Ostober 1912, of the Subordinate 
Judge of  Lusknow. А few days later, 
on the 2186 July’ 1915, the Court of Wards 
purported to  deslare the mortgagor a 
disqualified proprietor, and assumed superin- 
tendense of his estate under the United 
Provinses Court of Wards Aet (Ast IV of 
1912). On а date whish is variously stated 
but appears to have been the 21at February 
1916, the desree was made бла. On the 


14th June 1916, the mortgagor applied for 
the estate to be released, and on the 12th 
September 1917, the estate was released from 
the superintendense of the Court of Wards 
under the direstion of the Lossi Government, 
whieh had been set in motion and in some 
way direeted to bring that about by the Cen- 
tral Government of India. 

The appellant is now resisting the exeeu- 
tion of the deeree, besause, he says, the dearea 
absolute i» not binding on him, inagmueh as 
the Court of Wards had no jurisdistion to re- . 
present him in the proseedings. 

The contention of the repondents and the 
view taken by the Court below is that the 
astion of the Court of Wards while its super- 
intendenae sontinued to exist was operative, 
and that it eannot bs treated as having been 
a nullity ; if was good until set aside by the 
Іова] Government, acting on the direstions 
of the Central Government of India. 

Their Lordships’ attention has been drawn 
бо sertain seetions of the United Provinees 
Court of Wards Ast, IV of 1912, to the effest 
that no deolaration made by the Losal 
Government under sestion 8 or by the 
Court of Wards under sestion 10 is to be 
questioned in апу Civil Uourt, and there are 
analogous provisions ёз those providing for 
other oases whioh cover the kind of pro. 
eeedings which are before their Lordships. 

The material fasta are thasa: Ав has been 
said, the preliminary desree for sale was ob. 
tained on the 31st October 1912, the mortgage 
having been exesuted a long time previously, 
in 1824. The desres stood in substanee, 
although it was modified on appeal, and then 
there were rather  eomplieated questions 
raised as to interest whieh were the subjeet of 
prossedings, and they are in form before 
their Lordships, But as to that the matter 
was disposed of in the sourseof the petition 
that was presented to the Board for a stay of 
exeoution, The result is that the question 
with regard to the interest is not before their 
Lordships, the only question that is before 
them being whether the Oourt of Wards 
vaildly represented the appellant in the sub- 
Stantial proseedings in regard to the desre 
itself, 

#?On the 21st July 1915, the Oourt of 
Wards assumed suprintendense of the estate 
ofthe appellant. The Bank then applied for 
а двогев absolute for sale against the Court 
of Wards, representing the appellant, and it 
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was made on the 21st February 1916. Then 
there were arrangements айе between the 
Oourt of Wards and the Bank for the post. 
ponement of the exeeution of the terms of the 
deores with whieh their Lordships are not son- 
cerned, and there were sarfain questions as to 
whether there should be an appeal to the Privy 
Couneil from the desision in India as to the 
validity of the deeree for sale, but the Court 
of Wards was unwilling to appeel to His 
Majesty in  Couneil and ultimately по 
appeal was brought. Then by.an order of 
' the Loaal Government made on the 16th May 
1917, under the order of the Government 
of Indis, the estate of the appellant 
was dirested to be released upon pay- 
ment by him of the sum of Rs. 57,000. 
On the 30th June 1917 the mortgagor paid 
that sum,. and on the 12th September 1917 
his estate waz, as already stated, released 
from the superintendense of the Oourt of 
Wards. On the 3rd July 1917 the Bank 
made а sesond application for the execu: 
tion of the finaldesree of the 2lst February 
1918, by whieh it was deslared that the mort. 
gaged. properties were to be sold, and the only 
question before their Lordships is whether 
' the deeree absolute is one that was binding 
on the appellant, inasmush as itwas made 
against the Court of Wards, whioh it is now 
said had no jurisdietion to aot. Their Lordships 
have not before them the terms of the order 
made by the Government of lndia, nor the 
sorrespendense whieh took plasa between the 
Central Government and the Looal Govern. 
ment.. For reasons of State, these documenta 
are not produced and their production sannof 
be sompelled, but there is no reason to infer 
that they would make the matter in any way 
different from what it prima facie appears to 
be. The Loeal Government put the Oourt 
of Wards in sharge of.the appellant's estate 
and prima facie that waa within their po werd, 
It sontinued to be under their sontrol until the 
Losal Government released it. 16 is not to 
be presumed, unless it is slearly proved by the 
‘appellant, thatthe release operated retros. 
peotively, so as to invalidate ali the multi. 
tudinous asts whish must have been done 
while the Court of Wards was in superintend- 
enos, Their Lordships are, therefore, un. 
able fo take any view different from that 
taken by the Court below. Inthe Court 
below reference was made to the terms.of.the 
United. Proyinses Court of Wards Aet, 1912, 


s 


G meaning of. 


and partioulary ёо · sostions-8, Lleand 12 and 
to Cheptar УП, whish contains seations 53 to 
60, all of whieh point to what is a stringent 
provision that no -one is to invesatigate the 
motive or review the dissretinu of the govern- 
ing body whish is baing dealt ‘with, or to 
question what it-has done in the Courta, 

Without proof thatthe proseedings of the 
Court of Wards were а побу, their Lord. 
ships are not in a position to look into the mat- 
ters whish have been sought: to ba disauased 
before them. Jt is enongh to say that their 
Lordships agras with the judgmout-of the 
Court below, and they will;'therefore, hambly 
advise His Majesty that this appaal Бә : dis. 
missed with: sosts, 
. Appeal dismissed. 
. Solicitor ‘for the .Appellant:—Mr. „M. 
Dalgado. 

Solisitors :.for the. Respondent:—Mesers, 
T. L. Wilson & Oo. 


ao EN. 


OALOUTTA HIGH COURT. 
APPEAL FROM;ÁPPELLATR Deorna No; 388 
"or 1920. 
"Fébruary 23, 1921. 
Present : — Mr. Justies ‘Baskland 
and Mr. Justice Ouming, 
,JOGENDRA NATH MAITRA —PrarNTIFF 
— APPELLANT 
versus 
GOPAL CHANDRA ВАНА DEFENDANT — 
RBzPONDENT. 


‘Bengal \Tenancy Act (VIII of 1855), 5..29 (1)— 
“Continuous period of not less than three years," 


The -expression ’ “continuous -period of! not ‘less 
than three yesrs immediately preceding the period 
for which the rent is!claimed" in section 29 (1) of the 
Bengal Tenancy Act does not mean the period for 
which rents are olaimed collectively in the suit, but 
means the period in respect of which the rent is 
payable’as a:separate cause of aotion.[p. 189,col, 
1. 

: Appeal against a desres of the Subordinate 
Judge, Bogra, dated the 29th of Ostober 1919, 
afficming toast of the Munsif, First Court 
at Bogra, dated the 12th of June 1919. 

Fh Sanat id appear from th» judgment. 

bu Jatzndra Mohan Ohowdhury IT (for Babu 
Pate Kanta Bhattacharjya), for the Appel- 
lant.—Plaintiff is the appellant. The 
appeal .arises out of a-anitfor.arreara of ront. ` 
for 1321— 24. The defense was tha the rant 
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MOTI #. BAGRAWAT, 
for 1321— 2. had been paid, whieh has been 
believed by the Courts below. А decree for 
1324 has only been made. My-grievanee is that 
the rate at whioh the deeree is passed has 
been esleulated wrongly.  Hefera to вевііоп 
29 of the Bengal Tenanay Aet. The finding 
is that the defendants had paid up at the 
enhaneed rate till 1323, But the Court have 
wrongly refused: to deores at the. enhaneed 
rate for 1324. I submit that is wrong under 
the law. 

JUDGMENT;-—We think that this appeal 
must be allowed. The defendant paid rent. 
at the: higher rate for the years 1321; 1322 
воа 1323, but the Courts below have not: 
allowed the plaintiffs elaim at the higher 
råte - for: the year 1324 upon a wrong son- 
strustion of sestion 29 (1) of. the Bengal : 
Tenaney Aot, " The sontinuous period of. 
not. less than three years immediately pre- 
eeding the period for whioh the rent is: 
slaimed’” does not mean -the period. for. 
whioh rents are olaimed eollectively in. 
the suit,. but means the period in respest? 
of whish the rent is payable as a 
separate sango of astion. The point is. 
made olearer, if it is considered: what would 
be the effeet if a separate suit had been 
bronght for the rent for the year 1324, 
as the plaintiff sould have done. Olearly, 
in those eireumstanees, upon the findings, 
he would have been entitled to a higher 
rent. The deeree of the lower Appellate. 
Court will be set aside so far as it refers 
io the rent of 1324, and in lieu thereof 
there will be & desree in favour of the 
plaintiff. for the rent of that year. at the. 
higher rate claimed by him, The appellant 
willbe entitled to his costs in this Court and 
in .the lower Appellate Court. 

Appeal allowed, 


LAHORE HIGH COURT, 
Ѕесохр Оті. Appeal No 1399 or 1918, 
June 1, 1921. 

Present :--Sir Shadi Lal, Kr., Chief Justiee, 

and Mr. Justice Harrison. 
. MOTI AND oT4aERS—DEFENDARTS— 
APPELLANTS 
versus 
BAGRAWAT- AND OTHESS—PLAINTIFFS AND 
Derenpant No, 7 — RESPONDENTS, 


Custom—Adoption of daughter's son —Burden of 
proof—Bishnois of Hissar, District. 
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Inasmuch as the right to adopt a daughter's son is. 
equally opposed to Hindu Law and the general 
Customary Law of the Punjab, the burden of proving 
that such a custom exists among a particular tribe is 
on the party alleging it [p. 189, col. 2.] 


Among Bishnois of the Hissar District the adop- 
tion of a daughter's son is not valid by custom. 
[p. 190, col, 1.] 


Appeal against a desision of the Distrist 
Judge, Hissar, dated the 2nd February 
1918, confirming that of the Sub Judge, Firat 
Class, Hissar, dated the 3166 July 1917, 


Pandit Sheo Narain, R. B., and Mr. Nanak 
Ohand Pandit, for the Appellants, 

Bakhshi Tek Ohand, Mr. O, L. Anand and 
Mr. Badar-vd. Din Kuresht, for the Plaintiffs: 
‘Respondents. 


JUDGMENT.—The parties in this case 
are Bishnois of the Hissar Distriet. The 
plaintiffs sued for a deslaration that в doon. 
ment, desoribed both as а deed of adoption and 
2 Will, will not affest their reversionary righta ` 
оп the death of defendant Moti, The person 
in whose favour this doonment was exeeuted' 
is the daughter's son of Moti. Both the Trial 
Court and the lower Appellate Court have 
held that amongst the Bishnois sueh an 
adoption is not valid, and а sesond appeal haa 
been presented supported by a ' eertifsate 
from the Distriet Judge. 

The only question to be desided is, whether 
the validity of the adoption has been estab. 
lished. Counsel has urged that inasmueh as 
this tribe- of  Bishnois does not observe 
certain rites and ргавбівев whieh, he sontends, 
are an essential and integral part of true 
Hinduism, they eaunot be sorreatly deseribed 
as Hindus and the burden, therefore, falls 
upon.those who deny their right of adopting 
в daughter's son, and he has quoted Rose's 

* Glossary and a passage in the Census Report 


- of Pandit Hari Kishen Каш) in support of 


this contention. We are of opinion that 
inasmush as the right to adopt a daughter’s 
son is equally opposed to Hindu Law and the. 
general Customary Law throughout the 
Provinee, the burden of proving this special 
eugtom was rightly placed upon the defend. 
ants, In support of their ease Counsel points 
to the wayzb-ul-are of the year 1863 in whioh 
Karta, the fonnder of the village, lays down 
that a daughter's son might be adopted, and 
also to tho wb ul-arz of four other villages 
in whieh the position of the khana damad ia 
deseribed. Не also relies on five instanees 


LI 
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KARIM BUX ©. DWABAKANATH KAR, 
whish have been quoted by witnesses, In 
the ease of Gahna the eollaterals agreed to 
the adoption. In the eases of Mutasaddi and 
Ganga Bishen the evidence was only hearsay. 
In the ease where Sardara adopted Mamraz 
there was no question of any land involved 
as Sardara was neither a proprietor nor an 


oseupaney tenant, and in the last ease no land · 


is actually shown to have passed. Against 
this inconelusive evidense there is the- elear 
statement at page 58 of the riwaj-t-am of 
the last Settlement to the  effeet that 
Bishnois savnot adopt a daughter's son, 
and also the fast that in spite of the state- 
ment made by the founder of the village in 
the year 1863 it has not been shown by a 
aingle entry in the revenue papers that a 
daughter's son ever susseeded to the land of 
his adoptive father. 

We find, therefore, that the defendants 
have wholly failed to establish the custom 
.on whioh they relied, and that the suit has 
been rightly deereed. We dismiss the appeal 
with eosta. 
: Appeal dismissed, 


OALOUTTA HIGH COURT, 
APPEAL FROM ÁÀPPELLATE Deorsa No, 2224 
or 1919, 

February 25, 1921, 

Present:—Mr, Justice Newbonld. 
„Sheikh KARIM BUX--DEEFENDANT 
— APPELUANT 
veraus 
DWARAKANATH KAR AND OTHERS 
—PLAINTIYES— RESPONDENTS, 
Appeal, second— Record of Rights—Presumption 
—Question. of fact. 


The question whether the presumption arising 
from an entry in the Record of Rights has been 
rebutted or not, is nota question of law, and the 
High Oourt,in second appeal, is precluded from 
interfering with the conclusion of the lower Appel- 
late Court on the point. 

Appeal against a desree of the Distriet 
Judge, Mymensingh, dated the 30th of 
August 1919, modifying a desree of the 
Offisiating Munsif, 3rd Court at Netrokona, 
dated the 23rd of Deaember 1918. Я 

FAOTS appear from the judgment, 

Babu Birendra Kumar De, for the Appel. 
Jant.—A person sannot be a tenant of another 
unless a eontraet is established by whieh the 
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relationship of landlord and tenant was 
sreated. The mere fast that the plaintiff 
had title and the defendant was in posses: 
sion cannot make the defendant а tenant of 
the plaintiff, The plaintiff was bound to 
establish the relationship of landlord and 
tenant. Sush relationship cannot be areated 
by an entry in the Resord of Rights, Refers 
to Sheonandan Persad Sukal .v. Bacha 
Raut (1). See also Mat Lal vw. Darjeeling 
Municipality (2). 
Babu Annada Oharan Karkun, for the 
Respondent, was not oalled upon to reply. 
JUDGMENT.—In this appeal the only 
question argued is whether the relationship 
of landlord and tenant exists between the 
parties. The suit out of which the appeal 
arises was а rent-suit and the Munsif, finding 
this issue against the plaintiff, dismissed the 
suit. On appeal, the learned Additional 
Distriet Judge has some to & sontrary finding 
and has desreed the suit. The plaintiffs 
relied оп an entry in the Reesord of Rights, 
Whieh showed that they had а ratyatee interest 
in the landin suit and that the defendant 
was their under-ratyat. The Munsif held 
that the presumption arising from this 
entry had been rebutted and the lower Appel- 
late Court same toa contrary вопеЇцвіоп. 
I am unable to hold that, in soming to this 
sonelusion, the lower Appellate Court made 
an error of law. It is sontended that the 
learned Distriet Judge was wrong in holding 
that the tenaney should be presumed from 
the fast that the defendant sontinued in 
possession of the land after exeeuting the 
езіајапата. There might be some foree in 
this sontention, if the plaintiffs’ ease was 
nof supported by the Resord of Rights. But 
with that in their favour the real issue in 
• {һе ease is, whether the presumption from 
that entry has been rebutted or not, The 
Munsif believed the explanation of the 
estafanama given by the defendent. The 
lower Appellate Court did not, and, if the 
defendant's story is disbelieved, 16 does not 
appear that the presumption has been 
rebutted. Ilassordingly dismiss this appeal 
with eosts. Я 
Appeal dismissed, 


(1) 4 Ind. Cas, 54; 9 О, І, J, 284, 
(2) 18 Ind. Cas. 844; 17 О. L, J. 167, 
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LAHORE HIGH COURT. 
MiscELL&NEOUS Sxcowp Отт, Arrear No, 23 
or 1919, 

June 29, 1921, 
Preseni;—Mr. Јавііве Broadway and 
Mr. Justice Harrison, 

MEHR KHAN AND ANOTHER—DEORER- 
HorxERS——ÀPPELLANTS 

versus 7 
GHULAM RASUL AND OTHERS— 
RESPONDENTS, ` 


Pre-emption decree, transferability of. 


A. decree for pre-emption is not capable of 
transfer, sq as fo enable the transferee to obtain 
possession of the pre-emptional property in execu- 

“оп. 


Missellaneous sesond appeal from ап 
order of the District Judge, Jullundur, dated 
the 13th November 1918, reversing that of 
the Subordinate Judge, Jullundur, dated’ the 
5th August 1918. 

Mr. M. Obedulla, for the Appellants. 

Lala Fakir Ohand, for the Respondents, 

JUDGMENT. —On the 17th June 1918, a 
pre-emption deeree was passed in favour of 
. Mehr Khan on payment of Rs, 1,500 within 
one month. 

On 6th July 1918, Mehr Khan sold his 
rights in the deeree to Shah Din and on 
uth-July 1918, they both presented a joint 
application for exesution and deposited 
Ба, 1,500, the faat of the sale being recited 
in the application. 

On 5th August 1918, Mehr Khan atated 
that as he had sold all his rights to Shah 
Din, he wished possession under the deereo to 
be given to him. 

The original vendee objested on the тй 
that the trausfer of the desree was void, but 
the Executing Court disallowed the objec? 
tion and substituted Shah Dim for Mehr Khan. 
On appeal the. Distrist Judge held that the 
desree was not sapable of being transferred, 
relying on Lashkari Mal v. Ishar Singh (1). 
He also held that the desretal money had not 
been paid within time and, therefore, the 
deeree was waste paper, 

Mehr Khan and Shah Din now eome to 
this Court in second appeal. 

The Distria& Judge is elearly wrong in 
finding that the money was not paid in time 
and this has been admitted by Mr. Fakir 


Chand for the respondents, 
(1) 944P. R. 1902; 134 P, L. В. 1902. 
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RAM PAL V, BATASHIA, 


On the question of whether a deeree of 
this nature бап be transferred, Mr. Obedulla 
sontends that every deeree is transferable 
and that, therefore, it is immaterial whether 
suah transfer is opposed to the prineiples on 
whieh the Preemption Ast is based. Ав 
stated by him, it appears to us that this pro- 
position is very mush too wide for there are 
obvious exeeptions to the general rule that 
all deerees ean be transferred, e.g., a deeree 
for restitution of sonjugal rights, 

The question before us has been very fully 
considered in Ram Sahat v. Qaya (2), and we 
find ourselves in full agreement with the 
prineiples therein enunsiated and explained, 
more espesially on page 111, where it is said 
that a deeree for pre-emption is not eapable 
of transfer, so as to enable the transferee 
to obtain possession of the pre-emptional 
property in exeeution. This is what Shah 
Din has here attempted to ashieve, for 
although the original applieation was joint, 
this must be read with Mehr Khan’s subse. 
quent qualifying statement to the effest that 
he wishes possession of the land to be given 
to Shah Din alone. 

So far, therefore, as this finding is eon- 
eerned, we uphold the order of the Distriet 
Judge. It is, however, still open to Mehr 
Khan to apply personally for possession on 
the ground that the money has been paid 
within time, and we do not in way pre-judge 
the result of that applieation, if made. We 
leave the parties to bear their own eosta in 
this Court, 


Order upheld. 
Noe ed 107; А. W. М. (1684) 224; 4 Ind. Deo, 


ALLAHABAD HIGH OOURT. 
Ssoono Отти, APPEAL No, 915 оғ 1919, 
June 27, 1921, 
Present: — Мт. Justise Tudball and 
Mr. Justice Sulaiman, 

RAM PAL AND OTHERS — DRFENDANTE — 
APPELLANTS 
versus 
Mun BATASHIA-—PLLINTEFF— 
RESPORDENT, 


Pre- EEE " "Аваз ek jaddi", mean - 
ings a Wife, if in “ashkhas ek jaddi” with her hus. 
band, 


192 ' 
BAIKUNTHA NATH GHATAK f. SHEIKH FAZIL. 
The word “jad,” literally interpreted, means a 


grandfather and the words ‘‘ashkhas ek, jaddi” mean 
Persons descended from а common ancestor, 
AN d 


A'Hindu woman by marrying entera into tho family 
to, which her husband belongs but that does not 
make her as one descended from a common ancestor 
with her husband во ав. іо be included in the 
category of “ashkhas ek jaddi” with her husband, 


Second appeal from а deoree of the Dis- 
i Judge, Oawnpore, dated the 17th April 
Mr. Badri Narain, for the Appellants. 
Messrs, Р, L. Banerji and Ajodhya Nath, 
Хог the Respondent. di 
© JUDGMENT.—This and the sonnested 
Appeal No, 1045 arise out of two pre. 
emption suita brought by rival pre-emptors 
in respest to one and the aame sale. The 
original vendor was Sheoraj Singh. Musam- 
mat Batasi, one of the pre-emptors, is the 
widow ofone Beni Madho. Boni Madho's 
great-grandfather and Sheoraj Singh’s 
‘great grandfather were one and the same 
person. Musammat Batasi is а so-sharer in 
the village, Her husband having died, she has 
inherited his estate. The other pre-emptors 
Ham Pal, өёв., are also eo-sharers in the 
village, ‘Che eustom under whieh both these 
sets of pre-emptors advanse their :elaims 
lays down two eategories of so-sharers who 
. may pre-empt. The first category is defin. 
ed as ashkhas jaddi, Тһе seeond category is 
- shurakat deh, The Court of first instance 
held that both the sets of pre-emptors same 
within the sesond elass and -stood on an 
equal footing. It, therefore, gave each pre- 
emptor a sonditional deeree for half the 
property. On appeal the lower Appellate 
Court held that Musammat Batasi fell really 
within the first sategory aud was a shakhs 
jaddi, He gave ава reason for it that the 
| expreasion meant people of the same family and 
as Batasi was really a member of her 
husband’s family, therefore, she and the 
vendor Sheoraj Singh were both of the 
same jad and she, therefore, same within the 
first eategory. The word jad, literally in- 
terpreted, means a “grandfather.” Ashkhas ek 
juddt would mean persons desaended from 
a eommon ansestor. It has been admitted 
that Musammat Batasi ‘personally is notof 
the same jadas her husband. If she had 
been, she would never have married him, 
She same from an entiraly separate jad and 
though by marrying she entered into the 
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family to which he belonged, tha£ did not 
eneble herto say that she was’ descended 
from а aommon aneestor with her husband. 
The lower Cozrt, in our opinion, has placed 
a wrong meaning on the words ashkhas jaddi. 
The respondent Musammat Batasi, therefore, 
in our opinion, eame within the second 
sategory in whieh alec the appellants admit- 
tedly are. The plea that she represents 
her husbands estate in this ease has no 
forse. She is suing in her own right asa 
oo-sharer. 

The result, therefore, їв аё the appeals 
must be allowed. The deerees of the Court 
bslow ‘are set aside and the desrees of 
the..Oourt, of first instanoe restored, 

The appellants will have their sosts.in.e 
this and the lower Appellate Courts. The 
sosts in this Court will include fess on the 
higher soale. : 
{ Appeal allowed. 


CALOUTTA HIGH COURT. 
APPEAL FROM AFPELLATE Decaer No, 2444 - 
or 1916, 

m April 20, 1921. 

Present :—Sir N, R, Ohatterjea, KT., 
and Mr, Justioe Panton, 
BAIKUNTHA NATH GHATAK 
—Derenpant No. l——APPELLANT 


versus . 
SHEIKH FAZIL ano OTHERS PLAINTIFES 
AND OTHERS—De¥onDaANts—-REsPONDENTS, ` 
s 
Bengal Tenancy Act (VIII of 1886), Sch. III, Art, З 
—Landlord and tenant, relation of—Admission of 
party, whether sufficient. Д 


“The applicability of the special period of limita- 
tion contained in Article 3, Schedule III of the 
Bengal Tenancy Act, to a suit for recovery of 
possession of land does nob depend upon the admis.. 
Sion of the parties of the existence between. them 
of the relation of landlord and tenant; it must be 
shown that such relation did exist. [p, 193, col. 2.] 

Appeal against a desree of the Sub- 
ordinate Judge, First Court, Daesa, 
dated the 26th of June 1916, affirming 
а desreo of the Maunsif, Firat Court at 
Munshiganj, dated the 2th of June 1915, 
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FAOTS appear from the judgment. 

Baba Jogegh Ohandra Ray (with him Babus 
Birendra Chandra Das and. Bhupendra Chandra 
Guha), for the Appellant.—Defendant is the 
appellant, Tho-appeal arises out of a suit 
for resovery of possession on declaration of 
plaintiffs’ title thereto. The defendant is 
the holder of a putni taluk and the land in 
suit has been found to be ineluded within 
the taluk. There waa a previous suit by 
the superior landlords against the putnddars 
and other sub-tenants, and the defendant 
No. 1 and the plaintiffs were parties to that 
Suit, In that suit there was a eompromise 
deeree, one-of the terms of the sompromise 
being that the defendant No. 1 was to 
realise rents from the tenants of the putini 
taluk but should not be entitled to өјевь 
them. The plaintiffs denied the title of 
defendant No. 1 as landlord and olaimed to 
hold under the superior landlords. The 
Court below on the basis of the sompro- 
mise deoree found that the relationship of 
landlord and tenant was established between 
the plaintiffs and defendant and held that 
the latter was entitled to get rents from the 
plaintiffs and that the elaim for resovery of 
possession was nob barred by the speoial 
limitation provided in Artisle 3, Sehe» 
dule [If of the Bengal Tenancy Act as the 
relationship of landlord and tenant was 
not admitted on any side. I submit thera 
is а clear finding that the compromise desree 
established the relationship of landlord and 
tenant between the parties. That being so, 


Artisle 3, Sshedule III of the Bengal 
Tenanoy Act, applies. It is enough if the 
relationship is proved to exist. Iis not 


nesessary that it should be admitted. Refers 
to Saraswati Dasi v. Horitarun Ohuckerbutty 


(1). 

Babu Akshoy. Kumar Banerjee, for the 
Respondents,—'The finding is that defendant 
No, 1 obtained а rent desree against.a person 
‘whom defendant No.1 alleged to be tho 
tenant and dispossessed the defendants under 
that deeree. The dispossession was in the 
capacity of adesree holder and notin the 
sapaeity of landlord and so I submit Artiole 
3, Sehedule III, does not apply. Refers to 
Nabin Ohandra shaha v. Sheikh Wajid (2), 


: (1) 16 0. 741; 8 Ind, Deo. (м. в.) 490. - 
- (2) 58 Ind, Сав, 598; 24 O. W, М. 882; 81 C. p J. 
199. 
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Haran Ohandra Barat v. Hart Oharan Barat 
(Madan Mohan Barat) (8). 

Babu Jogesh Ohandra Ray replied in brief, 

JUDGMENT,—The only question in this 
ease is whether the suit is barred by the 
spesial limitation sontained in  Artiele 3, 
Sebedule III of the Bengal Tenansy Aet. 

The dispossession admittedly took plasa 
two years before the snit, but the Oourt 
below overruled the objection as to spsoial 
limitation on the ground that the relation 
of landlord and tenant is not admitted on 
any side, 

The applieability of the spesial limitation 
does not depend upon the admission of 
the parties, It must, however, be shown 
that there was relation of landlord and 
tenant between the parties, The land is 
owned by ‘the- defendant No. 1 as part of 
his-- putni -taluk, and it appears from the 
judgment of: the learned Subordinate Judge 
that there was а sompromise deeree te 
whieh both the plaintiffs and the defendants 
were parties, Under the terms of that 
eompromise the defendant No, £ was to 
realise rent from the tenants of his putni 
taluk, That being so, there was relation 
of landlord and tenant’ between.the parties 
and dispossession having taken place more 
‘than’: two years’ before: the institution- of 
the suit, the ease would come under Artisle 3, 
Sshedule III. . 


It is sontended that ' the dispossession 
was by. the landlord. not in his sapasity 
as the desree- holder,’ but. іп. @ differant 


capacity. It ів pointed out that spesial 
limitation does not apply where the landlord 
“disposseases the tenant as austion-purohaser, 
and reference is made to the- oases of Nabin 
Ohandra Shaha v, Sheikh Wajid (2) and Haran 
Ohandra Barat-y, Hart-Oharan Barat (Madan 
Mohan Barat) (3). 

* But the зава of the landlord as austion. 
purshaser stands on a different footing from 
а оазе like this. That question was dealt 
with in the ease of Nabin Ohandra Shaha v. 
Sheikh Wajid (2). Itis unnecessary, how- 
ever, to diseuss the matter, besause in tha 
present case there- was no sale аё all. The 
defendant No. 1 obtained а deeree for rent 
against the defendant No. 2 and'in exeoution 
of the desree attashed the crops and sub- 
sequently aut them and thereby dispossessed 
the plaintiffs Nos. 1 and 2. In the present 

(8) 61 Ind, Ces,.899; 25 О, W, М, 102, 
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ense we think that the dispossession was 
by the landlord and that the special limita- 
tion of two years applies to the oase. 
That being so, the deerees of the Courts 
below are set aside and thesuit is dismissed. 
No order as to sosts, : 
Appeal allowed, 


PRIVY COUNCIL, 
APPEAL F&OM THE NAGPUR JUDIOIAL OOM- 
MISSIONER’s COURT. 

April 21, 1921, 
Present;—Lord Buckmaster, Lord Dunedin, 
Lord Shaw, Sir John Edge and 
Mr. Ameer Ali. 

Rana SHEONATH SINGH —DEFENDANT— 

| APPELLANT i 
versus 
BADAN SINGH AND OTHERS— RESPONDENTS. 

Custom — Primogeniture — Ohohan Rajputs ој 
Nimar. 

Among the Ohohan Rajputs of Nimar in the 
Central Provinces a family custom obtains whereby 
the property devolves on a single heir by the rule 
of lineal primogeniture. [p. 201, col. 1.] 

Appeal from а decision of Mr. Batten, 
A.J. О., and Mr. Stanyon, A. J. О, Nagpur, 
in First Appeal No. 59 of 1915, dated the 
19th April 1917. 


JUDGMENT, 


Мв, AuxER Aut.—This is an appeal from, 
a judgment and deeree of the Оопгё of the 
Judicial Commissioner of the Oentral Pro- 
vinees bearing date the 19th of April 1917, 
whish, reversing the order of the Distrist 
Judge of Nimar on the preliminary issue on 
whieh he had disposed of the suit, remanded ` 
the ease for a farther decision upon the merits, 
The present, appealto this Board is from that 
remand order, The facts of the suit have 
been set out at eonsiderable length in the 
judgments of the two Courts in India. Their 
Lordships are thus relieved of the nesessity 
of dealing with them at any length, 
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The parties to the astion, exvepting the 
second plaintiff, ara members -of an old 
Rajpoot family settled in the Distrist of Nimar 
for several senturies. Their possessions, 
whieh the Judicial Commissioners not with. 
out reason think must have been at one 
time sonsiderable, bave now dwindled to 
two revenue free or muafi villages, Nadia and 
Pangra, two revenue.paying or malgusare 
villages, Peplod and Jirvan, and sertain girat 
and sir lands. The plaintiff, Badan Singh, 
who is the younger brother of the prineipal 
and sontesting defendant, Mahatab Singh, 
alleges that upon the death of their father 
Umed Singh in 1892, he along with Mahatab 
and another brother Nirbhe Singh, who has 
sinee died, besame entitled upon partition, as 
members of a joint Hindu family, each te a 
one-third share in the family property. He 
further alleged that his sanae of action 
aross when he was ousted from joint posses- 
sion in 1409, the defendant having turned 
him ont of the family dwelling-houss. He 
aesordingly sued for a decree for partition 
and for possession of his share. The sesond 
plaintiff, who is the elerk of the Pleader in 
the action and is admittedly finansing the 
litigation, is the assignee from Badan Singh 
of a 4 аппа share in the revenue-freo villages; 
the most valuable part of the family property, 

The suit was filed on the 20th September 
1910, and the sons of Nirbhe Singh were 
made parties as representing that branoh 
of the family. The defendant Mahatab, whilst 
admitting that the properties were ancestral, 
denied the right of the plaintiff to obtain a 
partition, He alleged that by the eustom 
that had prevailed in the family from time 
immemorial the property devolved on a 
single heir by the rule of lineal primogeni- 
ture, who alone was entitled to the gaddi 
and to the title of Rana whieh had existed 
in the family "from the time of Gourishah 
BadshaH.' He further alleged that by the 
eustom of the family the junior members 
had a right only to maintenanes and not to 
any share in the property. The prinsipal 
controversy between the parties thus centred 
round this alleged sustom, and the Distrist 
Judge among the points for determination 
made this the first issue in the ease, It is 
in these terms:— 

_“Ig there any eustom of primogeniture in 
the family of the plaintiff No. 1 and defend. 
ants, and is defendant No, 1, for that reason, . 


a 
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entitled to the whole of the family property 
to the exelusign of the plaintiff No. 1?” 

The following genealogiesl table will 
explain the relative position of the parties and 
of the eollaterals who have been examined in 
the ease:— f 


RANA. JASWANT SINGH. 


Ө | ) 
Pitambar- Hatesingh Ratansingh  Kesresingh 
singh on the (D. 1855) 














Raj Gaddi 
in 1844. 
‚Г \ 
Nainsingh,  Jitsingh. 
` Baktawar- Sawaisingh 
singh 
Nawalsingh. 2 daughters, 
— 
LAM Sab i, h Am i h 
alsin arsin 
(D. 12-1-1869) n 2 
Bhimsingh . Piaresingh, 
Bapu alias 
Bharatsingh. 
Umedaingh Hamirsingh, 
(D. 20-1-1892) 
Sheonathsingh, 
1 
b ofr | 
Mahatabsingh Nirbhesingh Badansingh 
(defendant (D.) - (plaintiff), 
No. 1). 
Dlefeusingh Manoharsingh Ramsingh 
(defendant (defendant (defendant 
No, 2). No, 3). No. 4). 


A sonsiderable body of evidenea was pro- 
dueed on behalf of the defendant in support 
of the eustom, and the District Judge ex- 
amined it minutely in sonjunetion with the 
negative evidenee on the plaintiff's side. 
He dealt first with the oral testimony and 
then diseussed with equal minuteness the 
dosumentary evidense, referring only to 
those, as he says, "on whish the parties 
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had relied when arguing the ease.” 

The eouslusions whish he drew from the 
oralevidenee are expressed in the following 
words;— 

"From the history of suseession as shown 
by the oral evidenee, it will be seen that the 
eldest son in eash generation has suseeeded 
to the gaddi and estate, while the younger 
members got land and pensions for mainten- 
anae. We find Hattesingh suseceding his 
elder brother Pitambaraingh, and his younger 
brothers and their sons remaining sontented 
with maintenanse. We next find Nabar- 
singh, the eldest sou, sueseeding his father 
Hattesingh, and his two younger brothers 
and their sons remaining contented with 
maintenancs, We next find Umedsingh, 
the eldest son,  sueseeding his father 
Naharsingh, and his younger brother 
and his son remaining contented with main- 
tenanee, And itis many years after defend. 
ant No. 1 sueceeded his father that his 
youngest brother has disputed the eustom, 
whieh has regulated the suesession for so 
many years and for three previous genera- 
tions, Why should the younger brothers of 
Hattesingh, Naharsingh and Umedsingh have 
remained  eontented with  maintenaneo if 
there was no' eustom of primogeniture? 
They remained quiet and their dessendants 
are not asserting any olaim to a share 
beeause the former knew, and the latter 
knew, that only the eldest son sueseeds to 
the gaddi and the estate and the title of 
‘Rana.’ ” 

lt is to be observed that the first plaintiff, 
who started the ease with the title of -Rana 
attached to his name, abandoned in the Court 
of the Judisial Commissioner any slaim to 
the gadd or to the title of Rana. The 
Bignificanee of this diselaimer does not appear 
to have been quite appresiated by the Appel. 
låte Court. It predieates the existense of a 
gaddi to which appears to be attashed the 
title of Rana, dating its origin, aecording 
to the defendant's ease based on family 
tradition, to the Ghoree Kings who held 


` Nimar in the 14th eentury. 


Dealing with the doeumentary evidence 
on both sides he sonsidered it sonsistent only 
with one hypothesis, vís.: The existenee of 
the oustom against partibility. He summed 
up his sonelusion in the following words: 
“After eareful eonsideration of the evidenee 
onboth sides, I have no hesitation in find. 
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ing the first iesue in the affirmative." 
accordingly: dismissed the- plaintiffs’ suit. 

On sppeal the Judisial Commissioners have 
taken a different view. After analyzing the 
evidense in great detail, they give their 
theory as to the status of this- family. 

They вау: “We have summed up what we 
believe: to be: the history-of the subject in 
our judgment in Musammat Gahenaba: v. Rao 
Kishore Singh, First- Appeal No. 10 of 1911, 
already- referred. to.’ And then go оп to 
observe:— 

“Again, when tbe head of the family 
besame the holder of a hereditary (seal office, 
it was still: nesessary to apply a- rule of 
primogeniture: for succession to the. office. 
But now the onos ruler of tbe family had 
become merely the representative of tbe 
family for the management of eueh property 
&nd the  reseipts of  sueh  perquisite- 
as: attached to the hereditary offise. There- 
upon the ordinary Hindu Law began to be 
reinstated, and junior members: asserted 
themselves as- shareholders: Stil while 
the. ruling power resognieed only the offise 
holder; the ‘younger eons’ were still to some 
extent:under hia swsy, and their shares at 
hig disposal. But the recurring demand for 
shares; and-the advance of socialism in the 
family; due to education and the evanescence: 
of-all real authority in: the head, made per- 
manent partitions of estate -nesessary.. The 
subsistence which the younger brother onee 
received as в favour from tbe lord of the 
manor now besame a sbare olaimed by, him 
ав А right, ever inoreasing inquantumtowarda 
that- equality whieh is favoured by the 


He 


ordinary Hindu Law from whieh only.. the. 


partisular sireumstances had for a time 
divérted-enjoyment: of the family property." 


. The partieular litigation (Appeal No: 10. 


of 1911) to- whioh they refer related. to the 


neighbouring estate of Bamgurb, where thee: 
is styled. 


the family ог ohief 
Rao and not Rana, os in the present: 
заве. This family is not pure Rajpoot, 
having-intermsrried- in the long eourse of 
ages with the ВЫ; 
aboriginal rages in that part of India. The 
family- ie: thus- ealled Bhil-halla, They also 
have a-gadde and from the publie reeords 
produced in this. ease, partiavlarly Captain 
Forsyth's report « and the Gazetteer 
of tho .Nimar Distriet- published under 
the: authority: of Government, it- is slear 
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that the two families of Bamgurh and of. 
Peplod (with whieh the pregent oase is 
soneerned) are intimately acsosiated. The 
Chief of Bamgurh, it is stated, ingtals the 
Rana of Peplod on the gaddi and plases 
tha £eka or mark of shiefship on hia forehead, 
Tt may be mentioned by the way that the 
Peplod family belong to the’ Chohan olan 
of Rajpoots whioh played a distinguished 
part іп the history of medisval India, and 
that the title of Rana is the same as 
that borne by the Maharaja of Oodeypur 
who is styled Maharana. In early Muham. 
madan history he bore the title of Rana, 
In the B&mgurb sase; the identical question 
relating. to the eustom of impartibility was 
raised in. the same. form as here. Tha 
Distrist- Judge, a different offiser from fhe 
Judge. in the present eate, had found “ће 
issue in favour of the custom. The Court 
of the' Judisial Commissioner, composed of 
the same Judges who have desided the 
present ease, proseeding on the theory already 
referred to, came to a. different sonolasion 
and held against the: existence of the eusiom 
of impartibility in regard to the Bamgurh 
estate. Ол" appeal to’ the: Board, their 
Lordships in reversing the | jadgment of 
the Judicial Commissioners - quoted the very 
passage referred to and observed as follows: 
Ít is unnecessary to determine whether this 
rearoning would be sound ат applied to any 
case. It-isisnffisient to say the fasts: whieh 
it assumes and upon whish it is based: do not 
exist in the present sase.” The decision of 
the Appellate Court makes it nesessary to 
consider once more whether the reasoning 
in question applies to the fasts” of the ease 
now before the Board; Having regard -solely 
to the question relating..to eustom, it scents ta 
their Lordships that two distinet periods of 
time should—be kept in mind, vig, sah 
before the establishment of. British.rule- 

this part of the country wnd: that арай) 
to its acquisition by the-Enst India Company. 
The Distriot of Nimar with the adjacent 
territories or aueh portion of it as belonged to 
Seindia was taken over by the British 
between 1823 and 1825 for purposes of 
management, In 1844, says Mr. Morris, the . 
Chief Commissioner of the Oentral -Provinees 
in 1870, the seqaestration waa sonfirmed by- 
ihe. Treaty of Maharajpur. Thera was a 
settlement in 1856 for twenty years, whieh 
was- revised in 1866, In eonnestion with. - 
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this settlement tho task of preparing a: som- 
prehensive resord of the sonditions prevail- 
ing in the distrist was entrusted to Oaptain 
Forsyth, His report on the revenue settlement 
of Nimar embodies the result of а seareh- 
ing inquiry into the sustoms and traditions 
among the tribes and slans inhabiting the 
soil and-the system of taxation and adminis- 
tration under -the former rule, His aeeount 
of the prinsipal Rajpoot families of the 
distriet is not the least interesting feature of 
‘the report. 

It is not disputed that this partisular 
family of Ohohan Rajpoots migrated from 
their original homes under the pressure of 
Muhammadan arms into what is now called 
the Oentral Proviness. They established 
themselves in the Nimar Distriot where they 
bave lived ever sinse, with the exseption of 
one short visissitude in-the reign of Ala-ud- 
Din Khilji towards the end of the 13th 
eentury. it may safely and reasonably be 
assumed that they earried with them to-their 
new homes the sustoms ‘and institutions to 
whish they were subject in the land of their 
‘birth, Oolonel Todd, who, for-many years in 
the early part-of-the 19th century was Politieal 
Agent to the Governor-General in Rajpootana, 
in his valuable -work on -the Rajpoots -writes 
as follows; — 

“It may Бе of use in future negotiations 
to explain the nsages whieh govern the 
different States of Rajpootana in respseot to 
sussession. The law of primogeniture pre- 
valla in all Rajpoot.sovereigntiea; , . . 
the ineonelusive diata of Manu on this as- on 
many other pointe, are never appealed to by 
the Rejpoots of modern dayr; eustom and 
presedent fix the right of sussession, whether 
.to the gaddi of the State or to a fief in the 
eldestson ..,,” “Seniority ie, in faot, a 
distinetion pervading all-ranks of life, whether 
in royal families or those of*shieftsins,”’* 

In this  eonnestion, Captain Forsyth’s 
observations in hia Report (paragraph 3) 
deserve notise 

“The Rajpoots brought with them -the 
institutions of their rase, Each chief re- 
mained independent, if he sould or besame 
the feudal vassal-of-a stronger, still thé lord 
and master of his domain, but render. 
ing military. вегуіве for his fief, The succes. 
sion to the gaddi (throne) -was by primo. 


-a Tho Annals aud Antiquities of Rajasthan,” 
Yol 11, page 307 (first published i in 1832), 
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geniture, but all deseendants or cadets of the 
‘house were provided for by assignments 
from the produative lands of the shiefship, 
tə be held also on tenure of military worviae, 
and so the subinfeudation proseeded, until 
ithe Rajpoots themselves began to till -the 
land. Then personal military servieo be» 
came impossible exeept on rare oosasions, 
‘and a rent in kind took its plase am the 
‘sondition of tenure. Still the land ‘held 
by eaeh cultivator was his property, sub- 
jeet to the payment of this rent, This 
is also shown by the terms of all early 
grants of arable lands made by the Rajpoot 
Princes as religious endowments, in whieh 
the rents only are assigned and the Orown 
tenants are enjoined to pay’ the same to the 
assignees. ” 

This elearly was the sustom whish the 
Rajpoot settlers brought with them; and 
it remained intast throughout the Muham- 
madan rule. The historian Ferishta elearly 
indicates that until the elose of the (hori 
and Farookee rule the feudal system among 
the shiefs of Nimar, from whom the Kings 
of those dynasties ehiefly drew their armies, 
was fully maintained. This traat of eountry 
was ineorporated in the dominions of Akbar 
about the end of the 16th sentury. Hia 
institutes and all the sontemporaneous re. 
sords show that beyond relieving the 
cultivating elasses from the burdens to 
whieh they had been subjeeted under their 
former rulers, altering the assessment of 
rent and revenue io lighten its ineidenée, 
and improving the administration, he ‘left 
untoushed the domestie and internal institu. 
tions of the people, the chiefs «85 well ag 
the masses. In his work on "The High. 
lands of Oentral India,” Oaptain Forsyth 
gives ina few graphie sentenees the pith of 

° Akbar‘ ‘a polisy :— 

“The impetus given to the development 
and -sivilisation-of the dark regions of India 
by the wise rule of the greatest of eastern 
administrators san never be overrated, -Be. 
fore the absorption into his Empire of the 
minor. Hindu and:Mchammadan States, their 
history is one of a sontinuous lawlessness 
and--strife:and the further we investigate, 
the more sertainly we pereeive that politieal 
order, the supremacy of law, sound prinsiples 
of taxation, в wise land system, and almost 
every art of civilised Government owe their 
birth to this enlightened ruler, His tr:at- 
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ment of these unsettled wilds and their 
people was marked with the same political 
wisdom. While, in the surrounding sountries, 
whieh had already been in a measure re. 
elaimed by Hindu rases, he everywhere 
broke up the feudal system, under whish 
atrong Government and permanent im- 
provement were impossible, he asked no 
more from the shiefs of these waste regions 
than nominal submission to his Empire, and 
the preservation of the peace of the realm, 
Those on his borders he sonverted into a 
frontier Police, and the rest he left to 
administer their country in their own 
fashion, .Aeknowledgment of his supre- 
masy he insisted on, however; and in 
ease of refusal sent his generale and 
armies who very soon  eonvineed the 
barbarous ehiefs of their powerlessness in 
his hands, The influenee of his power and 
splendour rapidly extended itself over even 
this remote region. The  shiefs besame 
eourtiers, seeepted with pride imperial favours 
and titles, and in some eases were even 
eonverted to the fashionable faith of Islam.” 

This poliey of non-interferense with tbe 
internal and domestie institutions of the 
.ehiefs and the people was wisely maintain- 
ed throughout the Mogul- rule, and was 
hardly disturbed ever in the Mahratta 
times, In tracts largely settled by new 
and industrious immigrants from other paris 
of India he sonverted the feudal shiof into 
a fiseal officer, · Forsyth (Report, paragraph 
119) thus sums up the genoral result of 
Akbar’s polisy :— - 

“The feudal domination of the lord of 
the traet, or Tuppa, over all its villages was 
thus generally &bolisbed, but in lieu of it 
the shiefs, besides retaining the headship (as 
Patels) of the villages aotually in their own 
oseupation, were further generally eonstitutede 
the hereditary Zemindars, or fiseal offisers, of 
their tracts (vide paragaph 113) with hugs 
(rights) of eonsiderable value in the shape of 
pereentages of revenue, collestions and dues 
from the praetisers of trades, ete." 

Constant referenses will be found in the 
doeumentary  evidenee to the Pergunah 
Zamindar of-Peplod indieating his position in 
the fiscal system of the Moguls, 

Before coming to the modern hisisry, do 
to speak, of the family, it may be useful to 
refer to some observations in the,.Nimar 
Gazetteer, 
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It frat states that "the Distriet contains 
a number of families of long standing, some 
of whom enjoyed important positions under 
native rule," It then goes on to say ;— 

“So far as can be ascertained susaession 
goes by primogeniture in the families of the 
Mandlois of  Khandwa, the Rana of 
Peplod, the Rao of Mandhata, the Thakur of 
Jasswari, the Thakur of Ghatakheri, the 
Rana of Punasa, the Thukur of Khandwa, 
the Mandloi of Beria and the Maslai, Bham- 
gurh and Selda families, On suesession to 
the gaddi or headship of the house representa: 
tives of these families are marked with a 
teka or badge on the forehead and some- 
times presented with a sword, and the inves- 
titure may be sarried out by eustom by the 
head of another house. Thus the investiture 
of the Rana of Реріой is performed by the 
Rao of Bhamgarh. Rajput landholders 
usually have the titles of Rana or Thakur, 
and Bhilalas those of Rao or Rawat.” 

This partieular family i is again referred to 
in paragraph 100: "Among the Rajpoots the 
Ohohan family of the Rana of Peplod is the 
most ansient, and the aneestora of the family 
are believed to have been at Asirgarh in the 


12th sentury when it was sacked by Ala-ud- 


Din Kbilji The family regularly resort to 
Asirgarh to pay their devotions to their 
tutelary goddess Artapari, whose shrine is in 
the fort, Rana Mahatab Singh [the defend. 
ant in this astion] is about 40 years old and 
has four villages of whieh two are held 
revenue-fres,” 

These referenees seem яо еіепё ёо show 
that the sustom whieh this family brought 
from its aneient home sontinued for a long 
sourse of ages. Is there anything to lead to 
the aonelusion that it was at any time 
abandoned or interrupted and that the family 
has eeased to be under the eustom? Опе 
faot is obvious, that had the ordinary Hindu 
Law prevailed in thefamily, it would long ago 
have merged in the general population, and 
thers would have been no gaddi and no 
Rana. Itis the eustom and eustom alone 
whish seems to their Lordships to have kept 
it intaet. The pedigree set out at the 


.beginning of this judgment goes bask to 


Jaswant Singh, who died somewhere in the 
forties and was sueseeded on the gaddi by hia 
eldest son Pitambar Singh. 

The defendant has, however, proiussd a 
genealogy whioh trasas the family for twenty- 
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four generations and is in aesord with what 
Captain Forsyth says in his Report (para- 
graph 43), The sorreatness of this genealogy 
does not appear to have been disputed and 
it was admitted in evidense apparently with. 
out objection. Pitambar Singh had three 
brothers, Hate Singh, Ratan Singh and Kesre 
Singh. 

In 1844 there seem to have been. some 
differenaes among the brothers regarding 
their “ watandari” and “hugs.” The matter 
appears to have been referred to the Politiosal 
Agent, and at his instanoa or suggestion it 
was submitted to arbitration, when an arrange- 
ment was arrived at under whish the four 
brothers divided the insome arising from 


. various sourees and the sirat lands in some 


“of the villages, leaving absolutely intast to 
Pitambar Singh "the erate and villages 
whieh are in the Pergunah and belong to the 
Raj.” This arrangement is embodied in 
Exhibit 1-D. 36, dated the 14th of August 
1844. The grounå on whieh these villages 
forming tho prineipal landed property of the 
family were left in the hands of the eldest 
brother is sufficiently indisative of the 
eharaster and right in whish he took them. 
The threé younger brothers eslaimed no share 
in them. 

For а proper apprehension of the sonten. 
tions in this case it is nesessary io mention 
what these “ watandari” rights and “hugs” 
are, It has been from ancient times eustem- 
ary almost throughout India for the superior 
holder of the soil, whether he was a' feudal 
“baron,” as Osaptain Forsyth salls these 
Rajpoot chiefs, or prinsipal fiseal officer 
appointed by Government, to levy sertain 
dues, the nature of whieh ean be judged from 
the list in Exhibit 1-D, 36. In Bengal, these 
dues or cesses were ealled abwabs; in the 
Ocntral Provineos and the Bombay Presi; 
deney “hug,” an Arabie word meaning 

“dues” or “right, » Akbar appéars to have 
reduced the saprisious levy of these "dues," and 
regulated the system. These dues were made 
part of the emolument attached to the offise and 
as the о ве besame hereditary, the representa- 
tive of the family who took up the office took 
it with the obligation of using the perquisities 
for the maintenanse of the family. The old 
Zemindars were plased in the same position. 
Agsin in the Decean when the Zemindar was 
appointed as a fiseal offiser, lands were granted 


to him by way of additional emolum ent under 
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the name of watan, the insome arising from 
such lands being salled by the same name, 
Again as the о ае besame hereditary, tha 
lands eame into the hands of the next holder 
with the same obligation. Osptain Forsyth 
deseribes the origin of these watane in 
paragraph 133. 

It is contended in this ease that when the 
Zemiodar of Peplod was deprived of his 
office, the eustom of impartibility eeased to 
have operation. From Exhibitl.D. 36 it 
would appear that the family had some watan 
lands and the expression watan osenrs at 
least in that dosument. It is to be observed 
that in 1866, as shown іп Captain Forayth’s 
order to which referense will ba made later, 
there wasno  watanday Patel’ in these Monzahs, 
In other words, there was no separate fiseal 
offiser holding watan lands by virtue of his 
office. Thus the duty of realising tha 
watan and hugs devolved on the Zomindar, 
Besides, the mere sessation of  serviees 
to whish watan lands are  attashed, 
whieh are by oastom impartible, does not 
ordinarily destory that eustom. This view 
ів in assord with the deaision of the Bombay 
High Court in Ramrao v; Yeshvantrao (1), 
where it was held that "dissontinuanes of 
servises attashed to an impartible watan 
does not alter the nature of the estate and 
make it partible." There is a further answer 
to the respondents’ contention: the present 
suit does not relate ta watan or hugs; it is 
with respeet fo property deslared in 1844 to 
belong to the Raj, whish all the parties 
resognised to bean existing fast. The penul- 
timate elause (27) of Exhibit 1.D. 36 shows 
exaetly the position of Pitambar in relation 
to the eustom in dispute. As the holder of 
the Raj and the representative of the family 
the duty is laid on him to defray the contin- 
gent village expénses such as A expenses for 
guests, charities, tika dakhoda and other 
missellaneous expenses,” it is stated signi- 
fisantly “the other three brothers have noth- 
ing to do with these things.” 

The report of the offisial depnted by the Poli- 
tisal Agent to assertain whether the differenees 
between the brothers were settled throws no 
further light on the oontrovergy. The subse- 
quent condust of the partiesto the arrangement 

eleads irresistibly to the sonslusion that the 


(1) 10 B. 327; 11 Ind, Jur, 24; 5 Ind, Deo, (х. 5, 
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-Bequiessenee ofall Jaswant’s descendante, until 
the present dispute, to the ancestral property 
-being held by one member and he the eldest 
-in the direet male line, must have been due 
-oply to a long established eustom, Pitambar 
„Singh died without leaving any male issue; 
he was succeeded on the пайа? and in the pos- 
. goession of the " Raj” estate by the next oldest 
brother -Hate Singh, and no question seems 
to have been raised by Ratan or Kesre. On 
this point the evidenee of Raton Singb's son, 
-Jit Singh, the eldest surviviug male member, 
is most material. He states :— 

‘Rana Jaswant Singh was my grandfather. 
He bad four sons, namely, Pitambar, Hate 
Singh, Kosre and my father in order of 
seniority, Jaswant Singh and Pitambar Singh 
died before I was born. Lonly saw Hate 
Singh,  Kesre Singh and my father, 
«Pitambar -Singh had no issue. Hate 
Singh was.on the gaddi and owner of ell the 
,eatate, when І same to remember anything. 
My father and Kesre Singh got no share in 
the estate, but only got maintenanse allowanee 
‘and land for eultivation, When the settle- 
ment-was made by Government my father 
and Kesre Singh each got Ба. 50 yearly 
pension, 30 bigkas land for eultivation in 
Peplod, -and a house for residence. The 
rest of the family estate went to the eldest 
.branoh, whieh -was represented in my time 
by Hate Singh,” 

On. Hate Singh's death in 1855 his eldest 
son’ Naher Singh suseeeded to the gaddi, 
Nahar Singh was alive when Capain Forsyth 
was earrying out his settlement. In his 
report ‘he refers to Nahar in these terms:— 
“Others [ofthe Chobans who had eseaped the 
sword of Ala ud.Din Khilji] are said by 
tradition to have returned to the Asir hills 
and to have founded the family of whieh Rana 
Nahar Singh, Zamindar of Peplod Pergunah, 
is the representative." The signifisanse of 
the word "representative" ean hardly -be 
overlooked. Nahar died in 1869, and besides 
two sons, Umed Singh and Hamir Singh, left 
two brothers, Sabal Singh and Amar Singh, 
Of them Jit. Singh says as follows :— 

" On Nahar Singh’s death his eldest scn, 
Umed Singh, got the gadd? and estate. Umed 
Singh died in Sambat 148, Sabal Singh 
and Amar Singh made no dispute abont their 
shares either with Nahar Singh or with Umed 
Singh, -They.lived joint with both of them 
up to the time of Umed Singh’s sucecssion, 
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bnt в year after Umed Singh's suseession his 
uneles separated from him. When Sabal 
Singh and Amar Singh separated from Umed 
Singh they got 15 bighas land at Peplod for 
sultivation, They laid no elaim fora sbare.” 

Jit Singh’s evidense regarding the fast 


-thet his father had по share in the estate 


but only possessed a field or ztrat land, is 


-Sorroborated by the sehedole attashed to the 


Sanad granted to him (Ratan) in 1565 whieh 
only mentions a field of 36 bigkas and eonfirms 
him in its possession as ‘freehold inam.” 
In the same year a Sanad was granted 
to Nahar, in the sshedule to whieh the 
two muafi villages are mentioned as his 
'Jagheer" Mouzahs, The Sanad ia in common 
form, but the powers it gives to the grantee 


-are of в wide aharaster on its faee inconsistent 


with the right of any oo-sharer, 

Nahar Singh had obtained in 1856 a 
settlement of the revenue direetly with him 
in respeet of the two revenue-paying villages 
of Peplod and Jirwan. When а new 
settlement was set on foot in 1866 his 
applisation for a renewal of the settlement 
was opposed by an outsider who, or whose 
ansestors, had farmed the land some years 
before.- The Settlement Officer dismissed the 
latter’s olaim "and oonferred the whole 
proprietary right in Mouzah  Peplod on 
the present holder Rana Nabar Singh.” 
Among: the grounds on which | he made 


‘the settlement were that he was "Pergunah 


Zemindar" and that there was no "wotandar 
Patel” (fiscal offieer in the village); the same 
was done ‘in the ease of Jirwan. In this 
instanes the Settlement Offiser deseribed the 
position of Nahar Singh in terms whieh 
should поё be passed unnotiaed. After stating 


-that there is no “watandar Patel in theMouzah" 


he goes on to s&y:— 

“The present holder holds the position 
of Pergunah Zemindar, and is still the chief 
man in the ergunah and an Honorary 
Magistrate. I consider the fasts of his being 
in possession for the past 10 years with 10 
more of his lease to run and of his being 
dessended from Rana Jaswant Singh, who 
held the Monzah before the.elaimant’s family 
had anything ‘to do with it, soupled with 
his hereditary position in the Pergunah, 
to give him a superior elaim,” 

Nahar Singh died in 1869 and was 
Busseeged hy hia eldest son Umed Singh. 
On Umeà's death in 1592 the property 
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attached to the gaddi eame into the posses- _ 


sion-of the defendant Mahatab Singh, and 
his name was aesordingly entered іп the 
Revenue Resords without any objestion-on the 
part of any member of the family. Soon 
after Umed's death there arose differences 
between Mahatab and his unsle Hamir Singh 
regarding the latter's maintenanes; the dis- 
pute was referred to arbitration, the. shief 
arbitrator being the Rao of Bamgurh. The 
award bears date the 9th of August 1892, 
there is no trace inthe referense to arbitra- 
tion-or in the award that there was any elaim 
on the part of Hamir Singh to a share in the 
property, On Hamir Singh's death his sons 
endeavoured to enforee by a suit the provi- 
sions of the award against Mahatab, but it 
was finally held that the rights ereated there- 
under were personal to Hamir Singh. 

The respondents refer to eertain statements 
of Umed and Mahatab ineonsistent with the 
sontinued existenae of the eustom alleged 
by the defendant, Their Lordships agree 
with the Appellate Court in not attashing 
too mush weight to statements made under 
dubious eireumstanses and for dubious reasons. 
Some stress was also laid on Captain Masken- 
zie's Report. With respest to this document 
their Lordships wish to assosiate themselves 
with the remarks of the Board in the Bam- 
gurh oase, 

Their Lordships have carefully divi 
the evidenee furnished by the ancient tradi- 
tions of the family and their resent history, 
and are foreed to dissent from the theory on 
whieh the Judieial Commissioners base their 
deoision, That theory prooseds on a priori 
reasoning of а speculative eharaoter, The 
judgment omits from eonsideration in the 
appraisement of the sase the exiatenos of the 
family as an entity through во many aenturies, 
whieh .eould only survive destrustion.and dis- 
integration with the help «оѓ sueh a family 
sustom. . The traditions relating to ila son- 
tinued observanee, without dispute, until 
Badan Singh eame under the influense of his 
oo: plaintiff are sonsistent «with the proved 
fasts, Their Lordships are of opinion that 
. . the judgment. and deeree under appeal should 
be reversed. and:the order of the Distriet 
Judge restored with costs ‘here and in the 
Appellate Court in india, And-their Lord. 
ships will-hambly мн Hs Majasty бм 
iets ` 

Er Dores kiran 


BOMBAY HIGH COURT; 
Ssooxp Отүг, Арркат, No. 835 or 1918. 
July 6, 1921. . 

Present :—Sir Norman Masleod, Kr., 
Ohief Justise, and Mr. Justies Shab. 
VINAYAK DATTATRAYA JOSHI awp 
OTHERS— DEFENDANTS dd 6 TO 9—APPELLANTS 


GANESH ANANT "HASAB as AND 


‘OTHERS —PLAINTIFES AND отнивв—вувкдаитВ. 


— RESPONDENTS, ~ 


Bombay Land Revenue Code (Act V of 1879), s, 81 
— Registered occupant—Assessment not paid— Forfeiture 
of interest—Occupancy rights——Forfeiture. 


Where a Collector takes action under section 81 of 
the Bombay Land Revenue Code and instead of selling 
or otherwise disposing of the registered ocoupant’s 
occupancy rights forfeits only the registered occu. 
pant’s interest, the occupancy rights are not forfeited 
and the registered, occupant oan recover possession. 
of the land within twelve years. [p, 202, col. 1. ] 


Sesond appeal from a desision of the 
Firat Olass Subordinate Judge, A,P., of 
Satara, in Appeal No. 92 of 1917, aonfirming 
а desrea passed by the Subordinate Judge at 
Islampur, in Civil Suit No, 82 of 1914, 

Mr. K. N, Koyajee, for the Appellants. 

Mr. S. В, Bakhale, for Respondent No. 1. 

Mr. Р, B, Shingne, for Respondent No. 5. ` 


JUDGMENT,.—A aurious point arises in 
this sesond appaal upon whieh there does 
not appear to be any authority. The fasts 
are that the plaintiff's father obtained posses- 
sion of the plaint lands on the th Mareh 
1395 in execution of an award desree, Не 
then obtained а registered rent-nota from 
one Dnanu Aba on the 22nd July 1895, 
In July 1897 he brought a possessory suit 
against Dnanu and got a dearee for possession 
in August 1897, The plaintiff remained in 
ghe possession of the land sotil 1904 and 
paid assessment. Then the Judge says that 
the plaintiff was dispossessed by the first 
defendant in 1904, How he was dispossessed 
does not appsar, But in 1904-05 the Colleetor 
took astion under sestion 81 of the Bombay 
Land Revenue Code as the plaintiff failed 
io pay assessment for that year, There was 
a mutation of.the khata of the, plaint lands 
into the name of Shahaji Gondaji who was 
the plaintiff's so-sharer io the property, on 
his paying ap the arrears due, It was not 


.-mentioned in the order that the Collastor 


was asting under the powers granted to-him 
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by section 81, But it seems fairly obvious 


that he was acting under that sestion, The 


learned Judge held- that the Oollestor 

' then forfeited the registered  ossupant's 
interest and not his ordinary oseupanoy rights 
in the land. { 

The present appellants, defendants Nos, 
6—9, who- elaim through the original first 
defendant, elaimed that the plaintiff's interest 
in the land was entirely forfeited in 1904, 
and, that, therefore, as they are in possession, 
the plaintiff not being able to sue оп title 
. must fail; Butit must be admitted that the 
plaintiff had title in 1904, and we eannot 
find anything in seetion 81 to show that, if 
the Colleetor takes action under that sestion, 
and instead of selling or otherwise disposing 
of the oseupaney rights, forfeits only the 
registered ossupant’s interest, the овепрапву 
rights are also forfeited. Where do they 
go to? The Oolleetor doesnot sell or otherwise 
dispose of them. He merely removes the 
registered oseupant’s name from the Кайт 
and substitutes the name of somebody else 
who was already interested in the oosupanoy. 
In this sase Shahaji Gondaji, the ao-Bharer 


of the plaintiff, besame the khateday 
responsible to the Government for the 
assessment, He will be entitled to solleet 


roper share of assessment from the 
ан, and if the plaintiff fails to pay 
then he ean take action under sestion 86. 
But the plaintiff's title remained. It was not 
sold, it was not disposed of, and, therefore, 
it ів в ense of а trespasser eoming into 
possession of land, the owner of whish would 
have twelve years within whieh to Bue to 
assert his title and resover possession. We 
think the judgment of the lower Appellate 
Qourt was right and the appeal must be 

ismissed with eosts. 

PS ' Appeal dismissed, | 


ааа 
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NAGPUR JUDIOIAL COMMISSIONER’S 
COURT. 
Sgooxn Civi, Arrman No. 33 B or 1920. 
January 19, 1921. : 
Freseni:—Mr. Kotwal, А, J. О, 
RAMOHANDRA —PIAINTIFF—À PPELLANT 
versus 
{SHRABHO—Derespant—ResPonrent, 
Berar Land Revenue Code, 1896, з. 160 
` Gii)—Cesses—Alienated — village--Supertor holder, 
1 Yiadility of | 
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Under section 160 (iii) of е Berar Land 


Revenue Code the cesses in an alienated village - 


are recoverable from the superior holder, and the 
burden ison him toshow, if he fixes the liability 
on some one else, how the case ig taken out of 
the application of that section. 

Sseond appesl against a desree of the 
Additional Distriet Judge, Amraoti, dated 
the $5th, September 1919, arising ont of 
a deeres of the Munsif, Kelapur, dated the 
9th May 1919. з 

Mr. V. V. Ohitale, for the Appellant. 

Mr. @, L. Subhsdar, for the Respondent. 

JUDGMENT,.—ít is admitted that the 


Survey Numbers in respeet of whieh the 


eosses are elaimed are situated in an alienat- 
ed village and the defendant is the tenant 
thereof, If so, under sestion 160 (ii) of 
the Berar Land Revenue Code, 1896;'the 
eesses are resoverable from the plaintiff- 
appellant, who is admittedly the superior 
holder, and it lies on him to show how the 
present ease is taken out of the applieation of 
that seetion. It is admitted by the appellant 
that the defendant does not oome within 
any of the three slasses of tenants in an 
alienated village referred to in the proviso 
to seetion 150, and no other reason 
is shown why the defendant should be liable 
to pay the sesses, 

The appeal fails and is dismissed with 
вовів. 

Appeal dismissed, 


BOMBAY HIGH. OOURT. 
Second Огуш. Appear No. 756 o 1920, 
June 27, 1921. 
Present;—Sir Norman Maoleod, Kr., 
Ohief Justise, and Mr. Justise Shah. 
АВАП RÁGHO MHALAS~Derenpaxt 
— APPELLANT 
versus 
Tue MUNICIPALITY or JALGAON— 
RESPoNDEN?, - 
Limitation Act (IX of 1908), s, 28, Sch. I, Art, 146A 
—Bombay District Municipal Act (ПІ of 1901), s. 122 


—Encroachment for thirty years—Adverse possession — 
Municipality, power of —Removal of encroachment, 


An owner ofa house who has encroached on а 


_ publio street obtains a good title after thirty years’ 


adverse possession, and the Municipality -cannot 
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remove such, an encroachment under section 122 
of the Bombay District Municipal Act. 


Sesond appeal from a deeision of the 
Assistant Judge, Kbardest, in Appeal No. 92 
of 1919, sonfirming a desree passed by 
the Subordinate Judge at Jalgaon, in Civil 
Suit No, 398 of 1918, 


Mr, Pendse (with him Mr. H, 9, Kulkarni), 
for the Appellant. 
Mr. P. V, Kane, for the Respondent. 


. JUDGMENT. 

Maoron, О, J.--The plaintiff sued for an 
injunetion against the Munisipality of Jalgaon 
not to remove the eastern two rows of steps 
leading to his house. The suit was dis- 
missed inthe Trial Court, and an appeal 
against that decision was dismissed on the 
30th July 1920. Sinee the appeal was dis- 
missed, the desision of this Court in Tayabalé 
v. Dohad Municipality (1) was reported, 
This ease is on all fours with that ease, 
and, therefore, we must follow that deoi- 
Bion unless we refer the matter to a Full 
Beneh. 

It was argued that that decision was in 
sonfliet with a prior decision of this Court in 
Dakore Lown Municipality v. Anupram (2). 
But Mr. Justiee Heaton was a party to both 
the decisions and when the latter oase 
was desided, the prior ease was be- 
fore us, and I do not think that 
Mr, Justise Heaton sould kave sonceurred 
in my desision in Tayabali’s case (1) unless 
he was satisfied that the two eases 
sould be differentiated. However, there is 
no doubt that the fasts of this ease are very 
similar to the faets in the latter ease, and we 
arebound by that desision. The basis of 
that desision is that after thirty years’ 
adverse possession, an owner of a house 
who has ensroashed on the public street 
obtains a good title, therefore, sestion 122, 
whieh deals with eneronehmenta on streets, 
no longer applies, 

It is argued to the eontrary, on the merits 
of the ease, that section 122 of the Bombay 
Distriet Munisipal Ast gives the Munisi- 
pality power to remove an eneroashment 
whieh has been set up in any plaoe after 16 


(1) 58 Ind. Cas. 326; 22 Bom. L. В. 961. 
(2) 21 Ind. Oas.j318; 15 Bom. І. R, 833; 38 B. 


has besome a Munisipal distriot, and to fine 
a person who has so eneroashed, and also to 
remove the eperoashment, and that that 
power sontinues however long the party who 


-has eneroashed has been in possession of the 


site of the eneroashment, That of sourse is а 
perfectly legitimate argument, It does not 
follow that the opposite argument is wrong, 
that as the Municipality is barred from filing 
a suit for the possession of the site епеговећ- 
ed upon after thirty years, the site after that 
period no longer forms part of the atreet, but 
belongs to the party who has been in adverse 
possession. The appeal, therefore, must be 
allowed and the plaintiff must be granted the 
injunetion whish he has asked for and the 
refund of Rs. 2 paid under protest with sosts 
throughout. 

Sgan J.—1 agree that this ease is not dis- 
tinguishable from the ease of Zayabalt v. Dohad 
Munictpality (1) and that on the authority of 
that oase the plaintiff is entitled to a deeree, 
whieh he prays for. I desire to add, however, 
that, apart from that deeision І felt some 
diffieulty in holding that the powers confer. 
red upon the Munisipality under sestion 122 
for the removal of eneroashments upon 
publio streets are subjest to the rule of 
limitation to be deduced from the combined . 
operation of seation 29 and Artisle 146A 
of the Indian Limitation Aot, ав regards the 
aequisition of title by adverse possession. It 
seems to me that there is a good deal to be 
said in favour of the view that under seetion 
54 of the Bombay Distriet Munisipal Ast, 
it is obligatory on the Munieipality- to see 
that ensroashments on publie streets are re- 
moved and that the necessary powers are 
sonferred upon the Munieipality under ses- 
tion 122 without any limitation in the, in- 
terests of the publie. At the same time it 
is alear that there is по express provision for 
a sase of this kind, where for thirty years 
the Munieipality has taken no astion and 
the party eneroashing onthe publie street 
elaims to have asquired a title under the 
Indian Limitation Aet by eontinuing the en- 
eroashment for a period exeaeding thirty 
years. In this sonfliot of sonsiderations I am 
not prepared to dissent from the view 
taken in Tayabali’s case (1). The question 
no doubt is one of praatioal importanea. To 
my mind there is an apparent sonfliot be- 
tween the desision in Tayabali’s case (1) and 
the ratio decidendi in Dakore Town |Munici. 
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pali v. Anupram (2).° Bat Mr, Justios 
Heaton, who wasa party to both the decisions, 
agreed in the later oase that the earlier 
desision was distinguishable. Uader the 
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eireumstanses I think that the desision in. 


Tayabali's case (1) should be followed, If tha 
view is ‘not in eonsonanse with the true in*ea- 
tion of the Lagislaturs on this point, the 
-Bombay Distriet Municipal Ast-ean be amend- 
ed by tha Logislaturo 82 as to.give effest to 
its real intention. 

Appeal allowed, 


-OALOUTTA HIGH COURT. 
ÁPPRAL FROM AÁPPELLATE Deogee No, 1640 
: or 1918. 
June 2, 1920. 
` Present; —Sir' Asutosh Mookerjee, Kr., 
Asting Chief Justice, and Justiae 
Sir Ernest Fleteher, Kr. 
Hast ABDULLAH AND ANOTHER 
— PLAINTIPFES — APPELLANTS 
versus 
SAFIULLAH-—DRFENDANT— 
EgsPONDENT, 


Partnership —Üontravention of terms—Damages— 
Contract Act (IX of 1872), в, 254, sub-s, (5) —Specific 
Relief Act (I of 1877), s. 21, scope of ~Civil Procedure 
Qode (Act V of 1908), Sch. П, para. 22. 


Ж The scope of section 21 ofthe Specific Relief 
Aob is limited by paragraph 22 of Schedule IL of 
the Code of Civil Procedure. [p. 205, col. 1.] 
Where & partnership has been entered into for 
a fixed term, the fact: that one of the partners is 
guilty of misconduct does not entitle another to 
act in contravention of the terma of the partner. 
ship deed. If a partner is treated in such a way 
by another partner as to make it impossible for 
the former to continue to be a member of the 
partnership, his remedy is under sub-section (5) of 
section 254 of the Contract Aot, [p. 205, col. 2.] 
Appeal against a deeree of the Dis. 
trist Judge, Assam Valley  Distriets, 
dated the 18th of June 1918, reversing that 
of the Subordinate — Judge of ` that 
distrist at Dibrugarh, dated the 25th of April 


1916. 
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* 

FAOTS appear-from the judgment. { 

Babu Dwarkanath Ohuckerbuty (with him 
Babu Kali Kinkar Ohakravartiy), for the 
Appellants.—There -was & partnership son- 
tract between the plaintiffs and the defend. 
ant and the plaintiffs’ guit is one for damages 
for breach of an obligation by the defendant 
in respeat of the sontrast, Under the terms 
of the sontraet none of the partners -were 
to join in or keep вопвегп with an independ- 
ent business similar to the partnership 
business, It eannot be said that there was 
no breash of obligation on the part of the 
defendant merely beeause the prohibited 
eoneern was opened not merely by the 
defendant but also by his father. Seeondly, 
having regard to paragraph 22 of Sshedule-IT 
of the Code of Civil Proeedure it eaunot be 
said that seetion 21 of the Speeifis Relief 
Ast was а bar to the plaintiffs’ suit, See 


- Dinabandhu Jana v. Durga Prasad Jana (1). 


Baba 956 Ohandra Palit (with him Babu 
Oharu Chandra Bhattacharjee), for the Re- 
Spondent.—1 was obliged to leave the partner- 
ship business оп aesount of the sonduet of 
the plaintiffs. How then are the plaintiffs 
entitled to damagerP If it was impossible 
for me to sontinue to be a member of the 
partnership business owing to the miseon- 
duot of the plaintiffs, L eannot be sompelled 
to eontinue to be a member thereof. "Under 
sash oireumstances my retirement from the 
business is not equivalent to a breash of 
obligation entitling the plaintiffs to damages, 

Babu Dwartanath Ohuckerbutty, in reply.— 
If the plaintiffs were really guilty of 
miseondast, the remedy of the defendant 
was to be found in sub-sestion 5 of sestion 
254 of the Oontraet Act. He eaunot retire 
of his own aesord, nor oan he act in oontra- 
.vention of the terms of the eontrast, See 
sestion 253, sub-seation (9) of the Contract 


Aet. А e 
JUDGMENT, 
Мозкектве, А, О. J, —Thia is ап appeal 
by the plaintiffs in а suit for damages 
for breash of obligation by their 
partner, The plaintiffa and the defendant 
entered into a partnership sontrast on the 
29th November 1912. Artisle 3 of the deed 
laid down that the business would ba earried: 
on for two years sertain,  Ártisle 12 pro. 
vided that nane. should васгу ол singly ог 
(1) 51.То4, Oas. 80; 23 О, W. N.. 718, "6.0. 1241 
29 0, І, J. 899, Э 


E 
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jointly with. others either in his own name 
or benamt gr in anywise join in or kesp 
consern with similar business at Tinsukia, 
Artisle 18 finally stated that ifany differense 
should arise between the partners or their 
respestive representatives in regard to the 
eonsiruetion of any- of the artisles therein 
contained or to any aob or thing to be 
made or done in pursuanse thereof or in 
regard to the rights or lisbilities of any 
partner thereunder or to any other matter 
or things relating ^о the said partnership or 
the affairs thereof, such differense would 
ba forthwith referred to three arbitrators, 
‘one to be appointed by eash of the parnera 
or parties, and the parties would be bound 
by the award of the majority of the arbi- 
trabors. The oase for the plaintiffs is that 
in eontravention of the terms of the agree. 
ment the defendant has started a shop. Tho 
Court of first instanoa desraed the suit, 
Upon appeal the Distriet Judge has reversed 
that decision substantially on two grounds, 
namely, first, that there was no breach of 
obligation on the рагі: of the defendant, 
beesuse the shop in question was opened not 
merely by himself but also by his father, 
and, secondly, that the snit was barred under 


the: provisions of: seotion 21 of the Specific 


Relief Aet, In our opinion, the view taken 
by the Dietrist Judge eannot possibly be 
supported. 


It is plain that there was a breash of 
duty on the part of the defendant. It was 
immaterial to the plaintiffe whether the shop 
opened by the defendant was sarried on by 
himself ог along with other people as partners, 
This sonsequently is no answer to the suit. 
Ag regards sestion 21 of the Spesifie Relief 
Aot; it is clear that the Distrist Judge has 
overlooked paragraph 22 of Schedule II of the 
Code of Civil Prooedure, whieh provides 
that the last thirty-seven words of. sestion 
21 of the Spesifie Relief Aot, 1877, shall not 
apply to any agreement fo refer to arbilration 
or to any award, to which the provisions of 
the- Sshedüle apply. The saope of that 
provision was explained by this Oourt in the 
eass of Dinabandhu Jana v. Durga Prasad 
Jana (1). It may bs pointed out, however, 
that the terms of the. arbitration elanse 
really do not apply to the eventa whieh have 
happened, and further that an attempt made 
to have the matter settled by arbitration, 


was infrustuous bseause the arbitrators 
declined to deside the sontroversy. 

Finally, the respondent has sontended that 
ke was obliged to leave the partnership 
business оп aseount of the’ miseonduot of tha 
plaintiffs and, that- sushi justifiention on his 
part disentitles the plaintiffs to damages. 
In our opinion, this does поб furnish: an 
answer to the ‘olaim of the: plaintiffs. Sub- 
clause (9) of sestion 253 of the Indiün 
Contract Aot provides that " where a part- 
nersbip has been entered into for a fixed 
term, no partner ean, during aueh term, retire, 
exeept with the son&ent cf all the partners, 
nor oan he be expelled by hia partners for 
any cause whatever, exaept by order of 
Court. ЈЕ 16 betrue that the defendant was 
treated in sugh a way by the plaintiffs as 
to make it imposaibla for him to sontinue 
to be a membsr of the partnership, his 
remedy was under sub-section 5 of sestion 
254, it was not open to him to ast in son- 
travention of the terms of the partnership 
deed. 

The result is that this appeal is allowed, 
the desree of the District Judge set aside and 
that of the Court of firat instanse restored. 
This order will searry eosts both here and 
before the Distriet Judge, 

FLETOHER, J.—I agree. 

Appeal allowed, 


BOMBAY HIGH COURT. 
Seconp Отуп, APPRAL №, £05 or 1920, 
July 5, 1921. 

• Present; —Sir Norman Maaleod, Kr., 
Ohief Justies, and Mr. Justies Shah, 
OHANDBHAI MAHAMADBHAI 

—PLAINTIEE— APPELLANT 


versus 
HASANBHAI RAHIMTULA-——DFRENDANT 
— RESPONDENT, 


Co-owners—Joint —property--Ádwerse possession — 
s 


Ouster, proof of. 


Sole possession of joint property by one of two 
joint owners itself is no evidenoe of his denial of 
the right of the other joint owner, and, therefore, 
time does not ran against the joint owner out of 
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possession until-the joint owner in possession has 
done some act to the knowledge of the other joint 
owner which amounts to a denial of that- joint 
owner's right. [p. 206, cols. 1 & 2.] 

In a suit by a co-owner for joint possession thé 
question is not whether the plaintiff has been in 
possession and enjoyment of the suit property 
within twelve years next prior to the suit, The 
only question in sucha suit is whether the defend. 
ant can prove facts which would amount to an 
ouster of the plaintiff for twelve years. [p. 206, 
со], 2; p. 207, col 1] _ 

Second appeal from a deeision of the Joint 
Judge at Ahmedabad, in Appeal No. 78 of 
1919, eonfirming a decree passed by the 
Subordinate Judge at Kaira, in Civil Suit 


No. 83 of 1918. 


Mr. G, №, Thakor, for the Appellant. 
Mr, H. V. Divatia, for the Respondent. 


JUDGMENT.—The plaintiff sued for a 
deslaration that the suit property was the 
joint property of the plaintif and the first 
defendant, and that the sesond defendant, 
who has purehased some of the property 
from the first defendant alone, had no 
interest in the property, and for partition. 
He alleged that the plaintiff and first de- 
fendant had purchased the suit property in 
union in July 1894,  Henee the suit for 
partition. The first defendant sontended 
that the plaintiff was never in possession 
and enjoyment of the suit property; that it 
was iu his exelusive possession and enjoy» 
ment, and that the plaintiff's suit was barred; 
that the suit property was purehased in the 
name of the plaintiff and defendant, but 
plaintiff could not pay his share of the 
Henee the property was in the 


money. . 
first defendant's exelusive possession and 
enjoyment. Unfortunately on these 
pleadings the proper issues were not 


raised. This admittedly was a sase in which 
the property had been purshased by the 
plaintiff-and the first defendant as joint 
owners. In order to pay for the property a 
aan mortgage was exeouted, and it was not 
until 1905 that the first defendant alone re- 
deemed the san mortgage. 

The position of joint owners has more 
than onee been. explained in these Courts. 
The sole possession by one of two joint owners 


itself is no evidense of his denial of the: 


right of the other joint owner and, therefore, 
time does not run against the joint owner out 
of possession until the joint owner in.posses- 
sion has done some act to the knowledge of 
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the other joint owner whieh amounts to a 
denial of that joint owner's right, The faet 
that the first defendant redeemed the mortgage 
of 1905, even although the plaintiff was aware 
of it, eannot amount to a denial of the 
plaintiff's right, It would entitle the frst 
.defendant to alien on the whole property 
for the plaintiff's share of the mortgage 
debt. No issue was raised in the Trial 
Court as to whether there had been an ouster of 
possession to the knowledge of the plaintiff 
for more than twelve years. Воб evidently 
the question of adverse possession was in 
the mind of the Court, The Court said: "The 
wkole question of adversae possession would 
depend upon one fast, knowledge of the 
plaintiffs.” That is quite wrong. The mere 
fast that the plaintiff knew that the бгр 
defendant was redeeming the mortgage sould 
nof possibly amount to an ouster, The 
Trial Judge dismissed the suit apparently 
on his finding on issue No, 2 whieh was— Was 
plaintiff ever in possession and enjoyment 
of the anit property within twelve years 
next prior to the suit? The finding is resorded 
in the affirmative in the print at page 6, but 
that is evidently a mistake, That is not 
the: proper issue іп а suit by one so- 
owner for possession against the other 
eo-owner, 


In appeal apparently the ease for the 


appellant was not properly argued. The 
learned Judge says: On the other hand the 
respondent No. 1 had addueed abundant 


evidenee to show that he alone redeemed 
the suit property. The appellant had 
knowledge admittedly of that redemption, 
Ав soon, therefore, as it is proved beyond 
reasonable doubt that the appellant ao. 
mortgagor had not joined in redeeming the 
mortgage, his auit brought after twelve 
*years must fail,’’ That proposition of law is 
not assailed befqre me. That proposition of 
law again is absolutely wrong, and 16 is 
difficult to understand how the appellant's 
Pleader could have assented to it. Then the 
learned Judge proseeds: . "The second issue 
Before the Trial Court was— Was plaintiff 
ever in possession .and enjoyment of the 
guit property within twelve years next prior 
to the воі; and that, as we have already 
pointed out, wasa wrong issue altogether, 
The learnei Áppellate Judge soneurred with 
the conelusion of the Trial Court that it 
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should be fognd in the negative, Consequently 
the appeal was dismissed. 

Really the only question in tho ease was 
whether the defendant sould prove fasts 
whieh would amount to an ouster for twelve 
years. He attempted to prove that the 
plaintiff had been ont of possession for 
twelve years. But there is nothing on the 
record to show that defendant Мо, 1 had 
ever done anything which sonld amount 
io a denial of the plaintiff's right to joint 
possession. А 

We have been referred to the sase of 
Gangadhar v, Parashram (1), and no doubt it 
is perfectly aorreat to say that sole possession 
by one tenant-in-common eontiouously for a 
long period without any olaim or demand 
by, any person elaiming under the other 
tenant-in-common is evidenee from whieh 
an actual ouster of the other tenant-in- 
sommon may be presumed. In that ease 
the sole possession of one tenant-in-eommon 
had been proved for nearly fifty years, and, 
therefore, there was suffieient ground for 
presuming that sole possession for so long 
a period amounted to a denial of the right of 
the other tenant-in.eommon who was out of 
possession. ` 

It eannot be said in this ease that the 
mere faet that the first defendant was 
in possession of the property, jointly pur- 
ebased in 1894, and that he paid off 
the mortgage іп 1905, was an indioation that 
he denied the right of the plaintiff to 
share iv the property. The plaintiff, there- 
fore, is entitled to the declaration Һе 
asked for, unless we eonsider that this 
was а case in whieh we should send down 
an issue to be tried with regard to adverse 
possession, But we donot think it is the 
funetion of this Oourt in sesond appeal to 
remedy the defeets in a party’s ease, as the 
firat defendant, if he wished to rely upon 
ouster of his so-owner, should, have „pleaded 
that, and should have addused evidence as to 
ouster, 

The Judge has referred to something 
whieh the first defendant stated in his evidenee 
with regard to a release by the plaintiff 
when the first defendant redeemed the 
mortgage. We do not think we should pay 
the slightest attention to sueh an allegation 
made by the defendant for the first time 


(1) 29 В, 800; 7 Bom, L, В, 262, 
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in his eyidenae, when no doubt he began 
to s&ppreeiate the diffienlties of his рові. 
iion. The appeal must be allowed. It 
will be deslared that the suit property ie 
the joint property of the plaintiff and 
the first defendant, and that the seeond 
defendant by his purshase from the first 
defendant asquired only the right, title and 
interest of the first defendant, and there must 
be an aosount of what is due to the first 
defendant by the plaintiff as his share of 
the mortgage-debt whioh was paid off by the 
first defendant; and there will also be a 
desree for partition of the suit property, and 
an inquiry as to mesne profits from the date 
of the suit. 

The property is a very small one, and 
there is no reason why the parties should 
not agree ав to the amount to be paid for 
the plaintiff's share of the mortgsge-debt, 
and as to what is due by the first defendant 
for the plaintiff's share of the mesne profits, 
in order to obviate the taking of aesounts 
to ascertain sush small amounts. An order 
will have to go to the Collestor for partition, 
The plaintiff will get his eosts throughout. 

Appeal allowed, 


LAHORE HIGH COURT. 
Orvin Revision Petition No, 82 or 192]. 
May 21, 1921, 
Present: —Mr. Justiee Martineau. 
Raja BALWANT SINGH—Derexpanr 
~- PETITIONER 
versus 
TEJ BHAN —PraINTIFEF —HRESPONDERT. 
e Civil Procedure Code (Act V of 1908), s, 1165— 
Punjab Courts Act (IX of 1919), s. 44—Order 
directing verification of written statement and payment 
of costs—Decision of “case’—Revision, 


An erroneous order directing a defendant to sign 
and verify his pleas according tolaw would probably 
not be open to revision, but when such an order ig 
accompanied by an order directing the defendant 
to pay a certain sum as costs the order amounts 
to a decision of а “case” and a High Court will 
interfere with the order in revision. 


“Civil revision against an order of the 
Sub.Judge, First Class, Sialkot, dated the 
15th January 1921. 


Te 
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Messre. Des -Raj and Mukand Lal Puri, 
for the Petitioner. ‚ 

Lala Gopal Ohand for Mr, Jat Gopal Sethe, 
for the Respondent. $ А 

JUDGMENT,—The pleas put in on behalf 
of the defendant in this ease were not 
signed and verified by him, but were signed 
and verified by hisagent, Piari Lal, On 
objeetion ‘ being taken by the plaintiff the 
Sub-Jndge dirested that the defendant should 
sign the pleas, and az he thought they were 
not properly verified, that they should be 
verified asoording to law, and he adjourned 
the oase, awarding Rs. 50-0 0 as sosts against 
tbe defendant, к 

The latter has applied for revision. 

A preliminary objeotion is taken on behal£ 
of the plaintiff that there has been no deoi- 
sion of a "ease" within the meaning of sec- 
tion 44 of the Punjab Courts Act, and that, 
‘therefore, an application for revision does 
arum direstion that the defendant 
‘should sign the pleas and verify them as- 
'eording to law would probably not be open 
to revision, but when that direetion ів 
assompanied by an order that the defendant 
is to pay Rs 50 as sosts, I think that 
this Court ogu interfere, The meaning to be 
given to the word “ease” in seation 622 of the 
old Civil Prosedure Code, the provisions 
of whieh correspond with those contained 
in seetion 44 of the Courts Act, was settled in 
Pandit Rama Kant v. Pandit Ragdeo (1) and 
Mahtab -Rai v. Kaman Lat (2) and having 
regard to the fast that there is a special pro- 
vision in the Civil Prosedure Oode, namely, 
Order XVII, role 1 (2), under whieh 
an. order awarding sosts for an adjournment 
may be passed, I think that the order of 
the lower Court ean be said to be a desision 
ofa "ease, according to the eonstruotion 
placed on that.term in the rulings mentioned, 
‘above. Í hold, therefore, that the applieation 
forrevisionlies;" ^ Mur 

The defendatit ` доев ` not live in the dis: 
triet in whieh the suit.is being tried, Ріагі 
Lal holdss general power-of-attorney from 
‘hita, and under that. power-of-attorney he 
is fully . authorized to'sign and verify pleas 
on behalf ofthe defendant, The Sub.Judge 


(1) 60 P. R. 1897 (F. B.). v. 
(2) 81 P. В.11899, | 
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is quite wrong in thinking that it is neaes- 
sary thatthe defendant himself should sign 
them, andI may refer him tó the proviso 
to Order VI, rule 14, Civil Prosedura Code, in 
this sonnection. 

I also see nothing amiss with the verifisa- 
tion, and no defect in it has been pointed 
out, 

Aa the lower Court has sommitted a mate- 
rial irregularity in requiring the defendant 
to sign the pleas, which are already signed 
by his agent, I asoopt this applisation and 
set aside the lower Oourt’s order. Ths re- 
spondent will pay petitioner's sosta in this 
Oonrt. : i te 
Application accepted, 





BOMBAY HIGH COURT. 

Firat Отуп, Avegat No. 167 of 1921, 
August 2, 1921. | 

Present: — Mr. Justiss Fawaelt, 
GANESH EKNATH KAULGI— 
APPLIOABT— APPELLANT 
versus 
BHAUSAHEB BHAWANRAO. 
DESHMUKH—Derrapant — RgsPONDENT. 


` Bombay Hereditary Offices Act (ПІ of 1876), 5.6 
—Morigage by vatandar~Morigage decree —IHnforce. 
ment against heir, = 


І Where в mortgage by а vatandar is in itg 
inception void against bis heir, any arrangement or 
decree based on the mortgagee’s’ rights ander- such 


mortgage must also be void against the heir-of-thé 
vatandar and cannot be enforced against him, ; 


Appeal from ап order passed by tho First 
Class Subordinate Judge, Sholapur, in exeou- 
tion proceedings under Darkhast No, 537 of 
1881. i \ 

Mr, D. А. Tul;apurkar, for the Appellant... 
 JUDGMENT,.— The Subordinate Judge has 
held that the applioation in effest asks him 
to vary the presoribed mode of satisfaction 
under the deores on the award and that ag 
an Exeuting Court he cannot до so,  Itseemg 
to me that he is justified in that view; for 
the award desree slearly sontemplates satis. 
fastion by payment of an annual sum ont of 
the profits of certain mortgaged lands, where. 
as the Oourt is now asked to recover the 
full amount due by attashment and sale; of 
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other proper&y in the hands of the mortgagor 
or his legal representatives. 

The appellant’s Pleader relies on the provi» 
sion in the dearee that, if the payment should 
fall short of Rs. 125 in any particular year, 
then the mortgagor should make good the 
amount from his other private resouress. 
It ia open to question whether that partieular 
provision is a valid one, in view of the 
desisions in Hargoandas v. Mohanbhai (1) 
and Damodar v. Vyanku (2) to the offest 
that ‘no money-deeree against à mortgagor 
ean some into existence until the stage 
provided for .by sestion 90 of the Transfer 
of Property Ast (now Order XXXIV, rule 
6, Civil Prosedure Code) has een reashed. 
That stage has certainly not baen reashed 
in the present ease. But even assuming that 
this partieular provision sould be authority 
for tbe applieation now under consideration, 
it seems to mə that this will not avail the 
applisant. The real objeation to the dar- 
khast is the faet that under the ruling in 
Padapà v. Swamtrao (3) the mortgage was 
in its inception void against the heir of the 
vaianddr. That being во, any arrangement, 
or even any deeree, based on the mortgagee’s 
rights under such mortgage must also be void 
against the heir of the vatandar, Suoh 
an arrangement or desree eannot be put on 
any higher footing than the transaction of 
mortgage on whieh it is based. No doubt 
it is possible that the applisant may have 
sertain rights to reaover what the opponent’s 
father has failed to pay under the desree, 
e.g, in aousequenos of the liability of a 
Hindu son to pay tha dabts of his father. 
But that is an entirely distinat eause of 
astion, and the Subordinate Judge has 
rightly held that any such claim san only 
bə made in в properly framed gaib, It is 
obviously not & ease that ean ba dealt with 
under sestiou 47, Civil Prosedure Code, for 
the slaim will not be one relating “to the 
execution, discharge or satisfaetion of the 
deeree, but will arise from a right different 
from applieant’s righta under the decres. 
The appeal is, therefore, summarily dis- 
missed. 

Appeal dismissed. 


` (1) 2 Bom. L. В. 225, 
(2) 81 B, 244; 9 Bom. L. R. 199. 
(3) 24 B. 566; 2 Bom, L, В. 549; 4 О, W. N. 517; 
27 L А. 86; 7 Sar. P. 0. J. 710; 12 Ind, Dec.l (u.[s.) 
901 (Р. 0.). : : 
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OUDH JUDICIAL COMMISSIONER'S 

^ COURT. 

Civit Revision No, 35 or 1921, 

May 2, 1921. 
Present: —Mr. Daniels, J. O. 
KEDAR NATH AND ANOTHER—DECRBE- 
Honper— APPLICANTS 
versus 
SUKHNATHSINGH anp OTHEES—O BIECrORS 


AND JUDGMENT- DEBTOR— OPPOSITE Paery, 

Civil Procedure Code (Act V of 1908), se, 11, 115, 
О. ХХІ, т. 63—Revision—Res judicata—Jurisdiction 
__Ешесийот of decree—Obdjection dismissed for default 
—Order, final. 


A wrong decision on a question of res judicata 
is not an exercise by a Court of a jurisdiction not 
vested in it by law so as to entitle the person 
aggrieved by it to apply for revision, [p. 210, col. 1.] 


An order dismissing an objection for default is 
just аз much final, subject to a regular suit being 
filed under Order XXI, rule 63 of the Civil Pro. 
cedure Code, ав if і had been dismissed after con- 
test, [p. 210, col. 1.] 

' Revision against an order of the Subordi- 
nate Judge, Sultanpur, dated the 22nd 
January 1921. 
Mr. Surendra Nath Roy, for the Applicants. 
Mr, M. Wasim, for the Opposite Party, 
: JODGMENT.—This is an applieation for 
revision of ап order of the learned 
Subordinate Judge of Sultanpur passed, 
on eertain objestions under Order XXI, rule 
63, Civil Prosedure Code, The applisanta are 
the desree holders, who seek to bring the 
property to sale in exeeution of their девгее. 


. The opposite party, who were the objeotors | 


in the Court below, elaim to be in possession 
of the property under а sale-deed of 30th 
June 1920, Tho objections put forward are: 

- (1) That this sale-deed was invalid in view 
of seation 64, Civil Prosedure Code, 

(2) That the objestion should not have 
been allowed exeept on terms beeause part 
of the sale priee in the deed exeeuted by 
the judgment-debtor in favour of the 
objectors was made payable to the deeree. 
holders in satisfaction of their desree, 

(3) That the objeetion of one of the three 
objectors, namely, Bishnath Singh, was res 
judicata, a former objection by him having 
been dismissed for default. è 

The learned Subordinate Judge was 
ungestionably right in  rejeeting the firat 
two of these objeetions, He was admittedly 
wrong in rejesting the third, An objeetion 
whieh isf dismissed for default is just ae 
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muoh final under Order XXT, rule 63, subjeot 
tos regular suit being filed, as ifit had been 
dismissed after  eontest. The rule itself 
is elear and if апу further authority 
is wanted there is the authority of st least 
three High Oourts on the question. The 
matter was desided by а Full Bensh of the 
Madras High Oourt in Venkataratnam v, 


Ranganoyakamma (1) and there are decisions . 


of the Allahabad and Caleutta High Oourts 
io the same efast in Gulab v, Mulsadds 
Lal (2) and Nogendra Lal Chowdhury v, Fant 
Bhusan Das (3). 

- The question remains, however, whether 
this wrong -desision by . the learned 
Subordinate Judge is sufficient to bring 
the care within sestion 115 of the Code 
of Civil Prdésedure, The lower Court 
gonsidered the question whether the previous 
objestion was а bar'to the present one and 
desided it, though, as I have said, it 
deoided it wrongly. There is the authority 
of the Privy Counail in Amir Hassan Khan 
v. Sheo Bakhsh Singh (4) that a wrong 
deeision on & question of rss judicata is 
not an exersise by a Court of a jurisdiction 
Hot vested in it by law во аз to entitle the 
person &ggrieved by it to apply for revision, 
The present ease somes within the 
principle of that ruling and i, therefore, 
uphold the objection of the respondents that 
no revision lies on tha grounds alleged and 
‘dismias the application, though under the 
siroumstanees without eosts. 

: Application dismissed, 


(1) 48 Ind. Cas. 270; 41 M, 985: 24 M. L. T. 
197; (1918) M, W, N, 599; 8 1. W. 292; 35 M. L, J, 
885 (Е. B.), 

(2) БО Ind. Cas. 748; 41 А, 623; 17А, L.J. 674; 
170. Р.І. В (A.) 41, 
eee 44 Ind. Cas, 265; 45 O. 785; 28 О, W. N. 


(4) 11 0, 6; 117. A. 237; 4 Sar. P. 0. J. 559;, 
Rafique and y puis P. О. No, 83; 6 Ind. Deo.* 
(x, 8) 760 (Р. O 
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CALOUTTA HIGH COURT. 
Appeat FROM APPELLATE Deora No, 266 
or 1919. 

January 4, 1921. 

Present: —Mr. Justise Teunon and 

Mr. Justise Rishardson, 
JOY NARAIN GOLE-—PziAINTIFF— 
APPELLANT 
versus 
MANGOBINDA BERA-—DEFENDANT 
— RESPONDENT. ` 


Limitation Act (IX of 1908), Sch. 1, 
—Mortgage—Loan of paddy— Limitation. 


Art, 182 


The period of limitation for a suit upon a mort. 
gage-bond by which the mortgagor took a loan. | 
of a certain quantity of paddy and agreed to 
re-pay the same with an additional quantity of 
paddy as interest, is 12 years as prescribed in Article 
132 of the Schedule to the Limitation Aot. 


Ram Chand Sur v. Iswar Chandra Giri, 61 Ind. Сав, 
539; 82 О. L. J. 273 (Е, B.); 26 О. W, М. 67, followed, 

Appeal against a decree of the First 
Additional Distrist Judge, Midnapur, dated 
the 20th November 1918, reversing that 
of the Munsif, Third Court at Contai, dated 
the 31st March 1917. 

FACTS appear from the judgment, 

Babu Mahendra Nath Ray (with him Babu 
Santosh Kumar Pal for Babu Jyotish Chandra 
Hasraand Babu Mahesh Ohandra Baneriee), for 
the Plaintiff-Appellant.—The plaintiff sued 
on a mortgage-bond whieh seenred 8 bishes of 
paddy land. The plaintiff instituted his 
suit beyond six years from the date of the 


. original loan but within twelve years. I 


submit that the lower Appellate Court was 
wrong in ібн applieation of the law to the 
fasts of the ease. The learned Additional 
Distriat: Judge’s judgment eaunot stand in 
view of the Fall Beneh desision in Ram 
Ohand Sur v. Iswar Ohandra Girt (1) 
to whieh both of your Lordships were 
parties, Refers to Artiole 132 of the Sshednle 
to the ‘Indian Limitation Aot Inatead of 
having a remand, I should prefer to assapt 
the deoree as made by the Court of first 
instanse. 

Babu Apurba Charan Mukerjee bs Baba 
Sarada Oharan Matiy, for the Respondent, — 
I sannot dispute the ruling of the Fall 
Beneh, but I pray that nooosts be Isvied on 


(1) 61 Ind, Ons. 539; 32 C. 1, J, 278; 26 О, W. N, 
87 (F. B.). 
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my slient as the Fall Beneh decision is a 
resent one, - 

Babu M. N. Roy.—Oertainly I am entitled 
to my eosts, 

JUDGMENT,—This appeal arises out of 
a suit upon a mortgage-bond. What was 
sesured was 8 bishes of paddy. The Courts 
below held that the period of limitation 
applisable in suoh а ease is six years. That 
view, in fase of the Full Benaeh desision in 
Ham Ohand Sur v. Iswar Ohandra Giri (1), 
sannot be supported. The period of limi- 
tation is 12 years as laid down in Artisle 132 
of the Sehedule to the Limitation Aot, To 
deside other questions arising it might 
be found nesessary to have a remand to 
the first Court, But the learned Vakil 
appearing for the appellant, rather than have 
: the ease remanded, prefers to авеері the 
desree as made in the Court of firat instance. 
To this also the learned Vakil appearing 
for the respondent eonsents, 

In the result the desree of the Additional 
Distrist Judge is set aside and the decree 
of the Court of first instanee is restored with 
full eosts in this Court and in the Court of 
first appeal. Period of grase three months. 


Appeal allowed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Orvin, Reviston No. 66 or 1921,- 
May 9, 1921. 

Present; —Mr. Daniels, J. О. 
NARENDRA BAHADUR SINGH PANDE 
— PLAINTIFF -—ÀPPLIOANT 

versus | 
PEARAY LAL AND orugss—DEFENDANTS— 
RsPonpznTS. 

Civil Procedure Code (Act V of 1908), ss. 105, 115 
Revision —Interlocutory order—Remedy, 

No revision lies against an order requiring a 
party to pay certain damages од condition of 
getting an adjournment, with an order that the 
case will not be taken up unless the amount ів paid. 
. ifthe amount directed by the Court to be paid 
is not paid and the suit is dismissed, the remedy 
of the plaintiff is to attack the interlocutory order 
in appeal against the deoree dismissing the suit. 
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Revision against an order of the Subordi- 
nate Judge, Lueknow, dated the 15th April 
1921, . 

Mr Mahesh Prasad, for the Applicant, 

JUDGMENT.—No revision lies in this 
ease. No сава has yet been desided. The 
order from whieh revision is sought is mere- 
ly an order requiring the plaintiff to pay 
oertain damages on sondition of getting an 
adjournment, with an order that the osse 
will not be taken up unless the amount is 
paid, It is yet to be seen whether the 
amount will be paid ог not, as the date ham 
not yet expired. If it is not paid and the 
ease is dismissed, the applieant will have a 
right of appeal and ean then attaak the inter- 
losutory order under section 105, Civil Pro- 
eedure Code. The applieation is rejeeted. 

Application rejected, 





LAHORE HIGH COURT. 
Szcoxp Огу. АрРкаг, No. 2812 or 1918, 
June 30, 1921. 
Present:— Mr. Justiee Moti Sagar and 
Mr, Justise Abdul Raoof. 
Mahant ANAND SINGH—PrAINTIEE 
— APPELLANT 
versus 
NIAMAT AND OTHE&S—DEFENDANTE— 
RESPONDENTS. 

Morlgage— Sub-mortgage— Redemption— Mortgagor 
cannot redeem sub-mertgage without settling with 
mortgagee. 

A mortgagee is fully entitled in law to effect an 
assignment of his mortgagee rights either in whola 
or in part, and if he doesso in part, this does not 
mean that he is destroying the indivisibility and 
iftegrity of the mortgage seourity qua the mort- 
gagor. A mortgagor, therefore, is not entitled to 
redeem a sub-mortgagee without settling accounts 
with his own mortgagee. Гр. 218, col. 2.] 

Appeal against э decree of the District 
Judge, Hoshiarpur, dated the 22nd April 1918, 
confirming that of the Senior Sub.Judge, 
Hoshiarpur, dated the 23rd January 1918, 

Lala Fakir Ohand and Mr. Hqj Krishen, 
for the Appellant. j 

Mr. M. A. Ghant for Niamat, Respond. 


ent, 
JUDGMENT.—This appeal arises ont of 
a suit for possession of 60 kanals 6 marlas 
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ANAND SINGH t, NIAMAT, 
of land situate in Mauza 'Mobhan in the 
Dasuya Tahsil of the Hoshiarpur  Distriot. 
The. land originally belonged to one Ilahi 
Bakhsh, father of Niamat, defendant No. 
1 and measured 65 kanals 12 marlas in 
area. 16 appears that the area was subse- 
quently redused by about 5 kanals, for in 
the jamabandi of 1914-15, a few years shortly 
before the suit was instituted, the land in 
question was found to measure 60 kanals 6 
marlas only, bearing Khewat Nos. 42, 44, 45 
and 47 and Khataunt Nos, 113, 115, 116, 
117 and 119, Оа е 7th Jaly 1888, Ilahi 
Bakhsh mortgaged this land with posses- 
Bion to Mahant Anand Singh, the present 


plaintiff for a sum of Нз, 1,509; out of whieh. 


Rs, 1,250 were not to sarry any interest, 
the profits of the land baing set off against 
the interesó on this sum, and the balanse 
of Rs, 250 wasto bear interest at 12 per 
cent. per annum. The whole of the considera: 
tion money was paid in cash to the mort- 
gagor with the exseption of Rs, 285, whish 
were left in deposit with the mortgagee for 
payment to some prior mortgagees, By а 
desree of Court in 1908, however, it appears 
that the mortgagee had to pay to the prior 
mortgagees a sum of Rs, 275 in exeoss cf 
what been left in deposit with him. by the 
mortgagor, On the 4th June 1909, Mahant 
Anand Singb, the mortgagee, sub-mortgaged 
out of the land held in mortgage by him 
45 kanals 17 marlas to Messrs. Panjab Singh, 
Thakar Singh and Khushia, defendants Nos. 
8,. 9 and 10, for а sum of Rs. 1,410 and made 
over possession “of the land so mortgaged 
to the sub. mortgagess. ‘ahi Bakhsh, the 
original moztgagor, was ‘dead by this time 
and on the 14th June 1912, Niamat, his son! 
without effecting a. redemption of the land 
mortgaged by his father in 1888, . re- 
mortgaged the very same 46 kanais 17 
marlas mentioned above to Munshi. anf 
Sardara defendants Nos. 2 and 3, for 
Rs. 1,440. Oat of this sum, Rs, 30 were 
taken by the mortgagor Niamat, and the 
balanee of Бе, - 1,410 was left with the 
mortgagees, Munshi and Sardara to redeem 
the sub:mortgage to Punjab Siogh, Thakar 
bingh ‘and’ Khushia. Munshi and Sardara 
are alleged to have paid them off, and to 
have effested a redemption of the gub- 
mortgage held. by the latter, The plaint- 
-iffs-eontention is that this wasa fraudu- 
lent and a *olourable. transastion “entered 
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into with the object of defeating his rights 
as smortgagee and that 16 was virtually 
an attempt on the part of the mortgagor's 
son to obtain possession of the land mort- 
gaged in a murreptitious manner without 
effesting a redemption of the entire holding 
whish he ought to have done, if he wanted 
to get possession. Out of the land so 
redeemed, 27 kanals 6 marlas is now said 
to be in possession of Niamat, the son of the 
original mortgagor, and the remainder, viz., 
19 kanals 12 marlas, is in possession of 
Munshi and Sardara, the puisne mortgagees 
in pursuanae of some private mutual 
arrangement between them and their mort- 
gagor, Niamat, 

The remaining 13 kanals 19 marlas out 
of the entire holding of 60 kanals 6 maflus 
originally mortgaged in 1888 is alleged 
also to have been taken out of the 
possession of the plaintiff mortgagee, and 
to have bsen seized and foreibly oceupied 
by Sadr Din, Nawab Khan and Naurang, 
defendants Nos. 4, 5 and б to this suit. It 
will thus be seen that, assording to tha 
allegations made in the plaint, the mort. 
gages has lost possession of every bit of 
ihe property mortgaged to him in 1888, 
and that he has in sonsequensce been obliged 
to institute this suit for possession of the 
entire mortgaged property in whish the son 
of the mortgagor, the sub-mortgagees, the 
puisne mortgagees and the persons alleged to 
be in foreible possession of а portion of tbe 
land mortgaged have all been impleaded as 
parties, In this suit the plaintiff elaims 
possession as mortgagee with respeot to the 
whole of mortgaged property in lieu of 
Rs. 2,530 whieh sum, he says, is due as 
follows:—  — 


Ra, 

1,560 ... due on the mortgagee-deed of 
М 2 1888, 

276 .. due оп account of the payment 
made to the prior mortgagees 
in excess Of tho sum left with 
the plaintiff in deposit by: the 

D 4 “mortgagor. >` 
2,165 .. due on account of interest tor 
. ; 29 years at 12 per cent. per 
annum оп Ев, 250, . 
Total 8,940 


Deduct 1,410 realized by sub-mortgage of 46 
kanals 17 marias from} Panjab: 
, Singh and others, 


Balance 2,580 580 i 
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The suit, was дөвгвей with respeat to 13 
kanals 9 marlas found to bein possession of 
Sadr Din and others, defendants Nos, 4, 5 and 
б, and thia part of the elaim is not in dispute 
any longer. Both Courts have, however, dis» 
.missed the plaintiff's suit with respeat to 46 
kanals 17 marlas sub-mortgaged by him to 
defendants Nos. 8 to 10, and he has now some 
up in sesond appeal to this Court. 

The only ground on whioh the suit has been 
dismissed is that the plaintiff had no eause of 
aotion, inasmuoh as he had, by his own action 
in sub-mortgaging & portion of the mortgaged 
land, broken up the integrity aud the indivisi- 
ble sharaster of the mortgage sesurity, and 
that the original mortgagor waa under the 
ciysumstanses fully justified in reJeeming 
the portion sub-mortgaged from the sub- 
mortgagees without any referenes to his own 
mortgagee. Reference has been made by the 
learned Distriet Judge to Sarn Das v. Altar 
Bibi (1) and though it is sonssded by him 
that that ease is not on all fours with the pre» 
sent опе, yet aseording to him, the principle, 
viz, that a mortgagor may take advantage 
of a mortgagee’s splitting up the seeurity in 
order to redeem any portion so divided off, 
is applieable. Reliansa has also been plased 
by the learned Distriet Judge on Ohela Ram 
v. Walidad (2) and he has found that the 

„position of a sub mortgagee is very mush 
akin to that ofan assignee of a mortgage; and 
that the original mortgagor ia eonsequently 
entitled to redeem from the sub-mortgagee. 
Tn our opinion the learned Distriot Judge has 
nof eorreatly interpreted these rulings, and his 
findings are based on a eonfusion of ideas, 
The principle enansiated in Jarn Das v. Айат 
Bibi (1) is in no way applieable to the present 
саве, of whioh the fasts are entirely different, 
‘and Ohela Ram v. Walidad (2)- nowhere 
lays down that an original mortgagor is 
әл өй aa of right to redeem from & sub- 
‘mortgagee. without referense to and уі озі 
‘Settling aecounts with his own mortgagee. In 
the ease reported as Sarn Das v. Attar Bib: 
(1) two persons had exeeuted а mortgage of 
eertain properties in favour of a third person, 
Subsequently one of the mortgagors alone 
borrowed some further sums from the myrt» 
gagse and ereated by himself a further eharge 
onthe same ‘properties -in favour of the 


(1) 91Р. U.1905, 41 P, L. Б. 1926; 162 P. W. R. 
1705. 
‚ (2) 3} P. В, 1600 (F. B.'; P, L В. 1920, p 219, 
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mortgages, A suit was brought by the other 
ao-mortgagor for redemption of his share of 
the mortgaged properly on payment of his 
Share of the mortgage money. The mort. 
gagee pleaded in this suit the indivisibility 
of the mortgage transastion and slaimed the 
whole of the original debt plus the further 
sums advansed by him in respeet of the 
further eharge before redemption eould be 
effested, It was held that though originally 
the transaction was indivisible, the mortgages 
by his subsequenteondust in asquiring a special 
interest in.a part of the mortgaged property 
bad destroyed the indivisibility of his original 
mortgage lien, and that, therefore, the 
plaintiff was entitled to redeem his share 
of the mortgaged property on paymeni of his 
proportionate share of the original mortgage 
amount, Now, this is quite different from 
what bas taken plase in the present ease. 
Here ‘the mortgagee has done nothing to 
break up the integrity of his seeurity so far 
as the mortgagor himself is eoneerned. As 
between the morigagor and the mortgagee 
: the transaction is indivisible, and its eompact- 
ness has not been affested іл апу way by any 
-gubsequent conduet of the mortgagee. The 
mortgagee is fully entitled in law to effeet an 
assignment of his mortgagee rights either in 
whole.or in part, and if he does so in part, 
this does not mean that he is destroying 
the  indivisibility and integrity of the 
mortgage  seeurity qua the mortgagor, 
In our opinion the learned District Judge is 
entirely wrong in holding that the prinsiple 
laid downin Sar» Das v. Айат Bibs. (1) is 
in any way applieable to the present ease, and 
we are eonsequently of opinion that the 
original mortgagor was not entitled to 
redeem in part without effecting a somplete 
redemption of the entire mortgaged pro- 


perty; | 

In Ohela Ram v. Walidad (2) the point 
now at issue did not arise, and the only ques- 
tion whieh same up for their Lordships’ 
desision was whether the purehasers of a 
sub mortgage were entitled to retain posser- 
sion of it against the original mortgagor's 
representatives until the amount due to them 
under the sub mortgage was paid off.. It was 
‘held that they sould do во, aud that they 
"were not obliged to seek their remedy against 
еі trausferor, 1.6, the original mortgagee. 
“In sowirg to this finding one of the. pro. 
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positions of law laid down by their Lordships 
was that the position of a sub-mortgagee was 
similar to that of an assignee of a mortgage, 
and that the original mortgagor was entitled 
to sue the sub-mortgagee for redemption, and 
eonversely that the sub-mortgagee sould also 
sue the mortgagor for resovery of his money 
from the mortgaged property aseording to the 
nature of the remedies possessed by the sub- 
mortgagor. Now it will be observed that in 
‘that ease the sub-mortgage was, in the first 
‘plase, one of the entire mortgaged property, 
and was, therefore, eonsidered. for all intents 
‘and purposes to be & somplete assignment of 
‘the mortgagee rights. Inthe next plase, it 
was nowhere laid down in that ease that the 
original. mortgagor was entitled to redeem 
‘trom the . sub-mortgagee without settling 
aecounts with his own mortgagee. The 
‘position of a mortgagee would be very 
precarious indeed if this were во, Suppose, for 
,instanee, A mortgaged 50 kanals of land to 
* B for Re, 1,000. B gub-mortgages 49 kanals 
out of the 50 kanals held by him in mortgage 
for Rs, 100 #00. Oan 4 redeem the 49 kanals 
„во sub. mortgaged by paying off O only 
"Re, 100 withont making any payment or 
' gettling aesounts with B to whom he admitted- 
‘ly ows Rs. 900 on the mortgage? This 
‘would be simply preposterous, and we do not 
‘think that their Lordships the Hon'ble 
' Judges of the Chief Court intended to lay 
down in Ohela Ham v.  Walidaà (2) 
any role whieh was likely to lead to sush 
‘untoward results, It is obvious that the 
‘finding of the learned Distriet Judge is wrong 
‘and eannot be sustained, 

The appellant has expressed his willingness 
"before us to pay Rs. 1,410, the amount due on 
‘the sub-mortgage, if he is allowed to redeem 

and to amend his suit. There is no doubt 
that the snit as laid was not ргорегіў 
framed, and that it was bad for misjoinder 
of parties as well as for misjoinder of 
eauses of action, but this plea was not 
raised by the respondents in any of the 
lower Oourts, and it would, we think, be 
.. simply putting the parties to unnesessary 
-expense and. trouble if we were to direst the 
plaintiff to” bring a fresh suit. Sestion 153 of 
the Civil Prossdure Code, sonpled with 
Order VI, rule 17, sonfers ample power ‘on 
the Courta to allow amendments, The latter 
rule empowers the Oourt to allow either party 
to alter,or amend,the pleadings at any stage 


f 


on sush terms as may be just, Е seation 
153 enables the Oourt itself to make all 
nesessary amendments for the purposes of 
determining the real questions or issues 
raised in the action. Thie power is vested 
both in the original as well as in the Appel- 
late Court. Inouropinion this is a fit ease 
for the exersise of this power, and we ae- 
cordingly allow the amendment prayed for, 
We accept the appeal and setting aside the 
desree of the lower Courts, deeree the plaintiff's 
suit for possession of 46 kanals 17 marlas by 


` way of redemption on his paying into Court 


asum of Rs, 1,410, the amount due on the 
sub mortgage, within ‘two months from the 
date of this order. On plaintiff's failure to 
so deposit the money his suit shall ` stand 
dismissed. Parties to bear their own sosts 
throughout. 
Р Appeal accepted, 


BOMBAY HIGH COURT. 
Skooxp Огт. АрРркль No.794 or 1920, 
July 5, 1921, 
_Present:—Sir Norman Maeleod, KT., 

Chief Justise, and Mr. Justice Shah. . 
BASAPPA DODFAKIRAPA HEB. 
BALLIYAVAR—Dezranpant No, 1 
— APPELLANT 
versus 
FAKIRAPPA SHENKRAPPA 
HEBBALLIYAVAR—PLAINTIFF 
~~ RESPONDENT. 


Hindu Law—Widow—Gift—Reversioner, consent of 
—Hstoppel. 


A gift’ by a "Hindu widow consented to by the 
next reversioner during her life-time cannot be called 


in question by that very  reversionem [p. 217, 
col, 2] 
Sesond appeal from a desision of ‘the 


Assistant Judge, Dharwar, in Appeal No. 27 
of 1919, reversing a deerea passed -by the 
Sesond Class Subordinate Judge at Dharwar, 
in Suit No. 196 of 1917. 
` Mr, Н. B. Gumaste, for the Appellants, 

Mr. 5, B, Jathar, for the Respondent, 

. JUDGMENT. 
Маош ор, O. J,— The plaintiff sued to” 
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resover possession of the land and house 
Spesified ih the plaint, He alleged that 
he had two brothers, Ghatigepps and 
Basappa, who were divided in interest; 
that — Ghatigeppa died leaving bshind 
defendant No. 1, his grandson, and defendants 
Nos, 2and 3, his sons; that Basappa hada 
wife, Mallava, and а so», Dodyella; that the 
. father  predeeeased his воп, and that 
subsequently the son  Dodyella also died 
without any heira exeapt his own mother, 
who also died about three months before 
suit after enjoying the plaint property. The 
plaintiff further alleged that he was the sole 
heir after Mallava’s death and that the 
defendants had been, without any right, 
holding the property. The defendants plead- 
6d that Mallava and plaintiff had passed the 
plaint property by gift, on the 14th February 
1917, by exeouting a duly registered instru- 
ment, in favour of the first defendant. The 
plaintiff in his reply denied having passed a 
deed of gift along with Mallava and sontend- 
ed that Mallava was ineompetent to give 
away the property, and to alienate the same 
to а person who was not the next reversioner, 
and that the deed referred to by the 
defendants in their written statement was 
exesuted, in the eirsumstanees set forth at 
paragraph 2 of Exhibit 16, under misrepre- 
sentation without knowing its eontents, 


The learned Trial Judge found that the 
gift passed by the plaintiff and Mallavain 
defendant No. 1’s favour was not passed 
without the plaintiff's understanding the son. 
tents thereof: that it was binding on 
the plaintiff; that the gift was valid under 
Hindu Law; and assordingly rejeeted the 


plaintiff& elaim. The learned Judge 
said:— 
“Thus being a consenting party to the, 


deed, plaintiff is not. af all justified 
and sompetent to revoke or resume the 
gift eaprisiously, as he now attempts to do. 
Plaintiff sannot be allowed to take adyantie 
of his own wrong or mistake, as he says, 
and if any eonsideration for the transfer 
of interest were really needed to eomplete 
the essentials of sestion 43 of the Transfer 
of Property Aet, itis the natural affeetion 
which is also referred to in the deed, Exhibit 
61. Plaintiff is thus estopped from son- 
testing the validity of the gift and from 
22ntending that the desd is not biading upon 


him, aud hois iggompstsnt to rapudiate tha 
gift and jeans Fs property,” 

In appeal the learnsd Assistant Jude, 
relying ou the desision in Bat Parvati 
v. Dyzabhat Uanchharam (1), revarsed 
the lower Oourt’s desees and awarded 
the plaintiff's slaim. Now, the ease of 
Bai Parvati v. Dayabhat Manchharam (1) 
was в ense in whioh the widow together with 
one of her daughters passed a joint deed 
of gift of the suit property in favour of the 
ehildren of а deseased daughter's sons. Tha 
ease was argued on the footing that the 
deed of gift sonveyed the entire property 
to the donee. Bat the appellaut'a Counsel 
sontended that as the persons who exeented 
the deed of gift wera not entitled batwaan 
them to the whole estate, Bai Parvati 
having only a contingent interest in it whieh 
she eould not eonvey, the deed was valid 
only with regard to the life-estate of the 
widow. Respondent’s Counsel did not eon- 
tend that it was a ease in whieh an aliena- 
tion was made by a widow with the eonsent 
of the next reveraioner, but maintained that 
the widow and the next reversioner were 
eompatent to sonvey an absolute estate. 
With the ease presented to the Court iu 
that way, the Court aame to the sonelusion 
that there sould nat ba a transfer of a 
sontingnent interest, and that the plaintiff 
was not estopped from raising the question 
of law that the Transfer of Property Aot 
did not permit of the sonveyanes or transfer 
of a spes successionis, The question whether 
the next reversioner was estopped from sone 
testing the validity of the gift by the widow 
owing to his having eonsented to it, was 
not argued. 

The eases, whish we have now been 
referred to, desided by the- Privy Couneil, 
vis, Rangasami Goundan т. Nachtappa 
Gounlan (2) and Bajrang? Singh v, Mano. 
karnika Bakhsh Singh (3), were not sited in 
the sourse of the argument. In the first 
sase their Lordships laid down that the widow 
ean surrender her whole interest in the whole 


(1) 58 Ind. Cas. 266; 22 Bom. L. R. 704; 44 B. 488, 

(2) 50 Ind. Саз. 498; 46 I. A. 72; 21 Bom. L. В, 
640, 85 M. L. J. 493; 17 A. L. J. 685; 29 C. L.J. 
539, 28 О. W. N. 777; (1919) M. W. М 262; 42 M. 
„528; 26 M, L. T. 6; 10 L W., 105; 1 U.P. L. В. (P. 0.) 
66 (P. O Y. 

(8) 851. A. 1; 9 Bom, L. В, 1848; 12 C. W. N. 74; 
17 M. L, J. 605; 6 O. L. J. 766; 80 A. l; 5 A. L, J, 1; 
3 M. L T. li 110. О. 78 {Р, 0). 
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estate in favour of the nearest reversioner 
or reversioners at the time of the alienation, 
but the surrender must be bona fide and not 
a deyise to divide the estate with the rever. 
sioner. In thosa eirsumstanses the question 
of nesessity does not arise. Nor eould it 
arise in the ease of a gift by a widow to 
an outsider. Sesondly, when an alienation 
of the whole or part of the estate is to be 
supported on the ground of neeessity, then 
if sueh neseasity is not proved aliunde and 
the alienee does not prove inquiry on his 
part and honest belief in the neeessity, the 
eonsent of sueh reversioners as might fairly 
be expeeted to be interested to dispute the 
transaction will be held to afford a presump- 
tive proof whieh, if not rebutted by contrary 
proof, will validate the transaction asa right 
and proper one. 5 : 
- In Basrangt Singh: v.. Manokarnika Baksh 
‘Singh (3) this desision was dissussed and ex- 
plained, and it would appear that. their 
Lordships would have approved of the pro- 
position that if all the reversioners in. being 
gonsent to.an alienation by the widow, they 
will be bound by.their own sonsent, and the 
poat-nati will be held to slaim through those 
that are bound. Their Lordships also point- 
ed ont that if the deed of transfer by the 
widow and the next revereioner be looked 
upon ав а transfer of their respestive interests, 
ihen it would not transfer the whole 
estate, 

If, therefore, the ease is treated as an 
alienation by the widow with the consent 
of the next  reversioner, then that 
dietum ` of their Lordships of the 
Privy Council would apply, and the plaintiff 
‘in this ваве would be bound by the sonsent, 
whieh was implied by his being a party to 
‘the deed of gift in favour of Basappa, It 
seems to me, therefore, that. the desision `of 
‘the Trial Oourt in the faets of the. ease 
was right. The appeal mast be allowed 
‘and the plaintiffs suit dismissed with costs 
throughout. : р : 

. Buag,J.—lagree. The question of law 
in this second appeal is whether а gift made 
Љу a Hindu widow in favour of her deeensed 
:husband's brother's grandson with the em- 
'sent of the next reversioner, who in this ease 
was а brother of her deseased husband, ia 
valid. I state the question in this form, 
though in the present case the next rever. 
tioner, Fakirape, really joined in the dead of 


gift in eonveying the property to his brother's 
grandson, No doubt his interest'in the pro. 
perty then was eontingent and he eould not 
eonvey saoh interest to his brother’s grand. 
son. But the fast of his having joined the 
widow in making this gift in favour of the 
donee necessarily implies his aonsent to the 
act of the widow in making the gift. There- 
fore, it must be treated, in spite of the 
argument to the sontrary urged by Mr. 
Jathar, as a oase of an alienation by way of 
gift by a Hindu widow with the sonsent of 
the next reversioner. Tt is the very rever. 
sioner who now seeks to establish that the 
gift is not valid; and the question is whether 
he is bound by the sonsent whish he undoubt. 
edly gave during the life time of the widow 
to the gift in question. н 
The property given by way of gift ів no 

shown to be the whole of the widow’s estate, 
and there is no seope for the applisation of 
the dostrine of aeseleration by surrender of 
the estate on the part of the widow, 

. It is not певеввату to examine all the sasos 
-whish have been referred to in the course 
ofthe argument. But referring to the ease 
‘of Rangasamz Gounden v. Nachéappa Gounden 
(2) where tho earlier desision of the Privy 
Council in Ba rangi Singh v. Manokarnika 
. Bakhsh Singh (3) has been fully eonsidered, it 
seems that as regards the plea of estoppel 


their Lordships of the Privy Oounsil 
distinguished Bajrangi Singh's case (8) 
on the ground that in that ase all 


the reversioners in being had sonsented to the 
-alienations, and that they were bound by 
their own consent, and that tbe posi-nat 
were held to slaim through those that were 
bound. 
In the present ease the eonsenting rever- 
sioner himself sontests the alienation. 16 im 
quite true that in the present ease the 
alienation purports to bea gift. It is pointed 
out by their Lordships in the earlier part ` 
_of the judgment in Rangasamt’s case (2) that 
being a deed of gift, 16 sannot possibly be 
held to be evidence of alienation for value for 
purposes of legal neseasity. In Pilu v, Babaji 
(4) it has been stated that ordinarily the son- 
Bent of the next reversioner would not be 
suffieient to validate a gift by a Hindu widow, 
asinthe ease of a deed of gift there oan be 


(4) 4 Ind. Cas, 581: 34 B. 105; 11 Boni, L, Re 
1264, quA SIS 
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no nesessity: But in that partieular ease the 
question as tb whether the eonsenting rever- 
sioner to the gift sould question the validity 
of that gift after the death of the widow did 
not arise; and in the oase of Abhesang v. 
Ratsang (5) Mr. Justiee  Batehelor, who 
was one of the Judges who desided 
Pilu v. Babait (4), has distinetly emphasized 
the sonsideration that the observations made 
in that ease must be read with referanse to 
the fasts of that ease. 

In Bai Parvati v, Dayabhai Manchharam (1) 
no doubt the reversioner sontesting the validity 
of the alienation had sonsented to the aliena. 
tion, The sonsenting reversioner in that ease 
wassa female. Ido not think, however, that 
that sireumstanee can afford any basis for dis- 
tinguishing the onse, so far ав the point under 
consideration is soneerned. But, as pointed 
ont by the learned Cheif Justies, the ease was 
really desided not on а eonsideration of the 
plea of estoppel based on eonsent, but on the 
ground whether it was eompetent to the next 
reversioner in that aase to sonvey her eonting- 
ent interest during the life-time of the widow. 
It is elear that so far there sould be no 
question that the reversioner sould not son- 
vey such interest. But apparently the point 
that we have to deside was not sonsidered, 
though no doubt the ease affords an instanee 
in whieh the sonsenting reversioner was held 
to be not bound by the alienation, Beyond 
this sase not а single desision, in whioh the 
alienation without any legal nesessity to which 
the next reversioner has sonsented has been 
held not to be binding upon that reversioner 
after the death of the widow, has been cited 
to us, Having regard to the observations 
as to Bajrangi Síngh's case (3) in Hangasam: 
Gounden v, Nachtappa Gounden (2) at page 
86* of the report, it seems to me that it is 
open to this Ocurt to hold that the sonsenting 
reversioner is estopped from eontesting the 
validity of the gift by the widow to whieh he 
has eonsented, 

So far as the sonsenting reversioner is 
eonserned, I see no substantial difference 
between a gift and an alienation by way of 
sale when the legal necessity is negatived on 
the evidense apart from the consenc. In 
Vinayak Vithal vy, Govind Venkatesh (6) 


(5) 16 Ind. Cas, 581; 14 Bom. L. R. 602, 


_(6) 26 В. 129 at p. 133: 2 Bom. L R 820. 
“Page of 40 L A,— [Ed]. : , 
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though the ples’ of legal necessity was 
negatived, the alienation of two plots by 
the widow was upheld on the ground of 
Venkatesh's sonsent. In both the judg. 
ments delivered in that ease, it has been 
pointed out that jf Venkatesh had survived 
the widow, he would undoubtedly have been 
bound by his own consent: and on the faota 
of that ease the Conrt held that Venkatesh’s 
eonsent was sufficient to validate the sale as 
against the reversioner who was Venkatesh’s 
son, 

Apart from the desisione, it seems to 
me that where, as in the present баке, we 
bave a gift by a Hindu widow in favour of 
the grandson -of her deseased husband’s 
brother for whom she would naturally have 
affestion, and where that gift is eonsented to by 
the next reversioner, there is no reason why 
at least the sonsenting reversioner should not 
be held bound by his eonsent, and why he 
should not be estopped from questioning the 
validity of sueh a gift. Both on general 
sonsiderations, as also on the desided oases, it 
seems to me that in spite of the general paucity 
of reported eases where a gift by a Hindu widow 
sonsented to by the next reversioner has been 
ealled in question by that very геүегвіопег, 
Ithink that the gift ought to be upbeld 
as against the partieular reversioner who 
has eonsented to the gift by the widow during 
her life-time. 


Appeal allowed, 


OUDH JUDICIAL OOMM'SSIONEL’S | 
COURT. х 
бесонр Оту, ArPzAL No, 4 or 1918, 
May 11, 1971. 

Present: — Мт. Daniels, J. C, 
BHAGWAN SINGH AND orners—— 
PLAINTIFFS 
versus 
SEEONATH SINGH AND STHERS-— 

DEFENDANTS, i 
* Qivil Procedure Code (Act V of 1908), ss. 13, 161 
О, XXIII, т. 1—Res judicata——Mortgage— Redemption 


by co-mortgagor—Swit for contribution — Appeal withe 
drawn--Fresh suit—Inherent' power of Court. шу 
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One of several mortgagors, who had redeemed 
the mortgage, sued his co-morigagorsa for contribu- 
tion. The suit was dismissed on the ground that 
the defendants were not jointly liable and that the 
plaintiff had failed to prove the amounts due from 
each of them. In a subsequent suit on the same 
eause of action the plaintiff specified the amount 
due from each defendant, but he still claimed to 
recover the amount bya sale of the entire mort- 
gaged property, if necessary: 

Held, that the suit was barred by the rule of res 
judicata. - 
~ Where an Appellate Conrt passes an order stating 
that the appellant withdraws from the appeal and 
directing that the appeal be withdrawn under 
Order XXIII, rule 1, of the Civil Procedure Code, 
the order does nob amount to an order giving per- 
mission to withdraw the suit with liberty to bring 
a fresh suit, 

Section 151 of the Civil Procedure Code is not 
meant to enable Courts to contravene distinct pro- 
visions of law. 


Applieation against a deeree of the Subor- 
dinate Judge, Unao, dated the 29th November 
1917, upholding that of the Munsif 
(South) Unao, dated the 21st February 
1917. 

- Mr, S. N. Roy, for the Appellant. 

Mr. S. N. Sinha, for Respondents Nos, 2, 

8, 5, 8 to 10 and 12 to 15. 


JUDGMENT.—This is a suit for sontribu- 
tion in respest of a mortgage whioh the plaint- 
iffa have redeemed. They sue to resover the 
amount due from their eo-mortgagors by sale, 
if neeossary, of the mortgaged property. 
The suit has been dismissed on the ground 
of res judicata. The plaintiffs filed an earlier 
suit against the same defendants on the same 
eause of action, It was found in that suit 
that the defendants were not jointly liable 
and that the plaintiffs had failed to prove 
the amounte due from eash of them, On 
this ground the Munsif who tried the suit 
dismissed it. In appeal two of the three 
plaintiffs applied to the Appellate Court under 
Order XXIII, rule 1, for permission to with-* 
draw the suit on asoount of this formal defeat 
with permission to institute a fresh suit in 
respeet of the same subjest-matter. Instead 
of passing ап order for the withdrawal of the 
guit the Appellate Court passed an order, 
stating that the appellants now withdraw 
from their appeal and ordering that the 
appeal be withdrawn under Order XXIII, 


rule 1. | | 
The appellants put forward three eonten- 


tions; " 
_ (1) that the order just referred to should 
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be treated as an order giving permission for 
the withdrawal of the suit, t 

(2) that .even if the first plea fails, the 
present suit ie not in respeat cf the same 
subjest-matter and is not, therefore, barred, 

(3) that if both these pleas fail, the Court 
shonld grant relief in virtue of its inherent 
powers under sestion 151 of the Code of 
Civil Proaedure, 


The first sontention is slearly untenable, 
The order passed is perfestly plain in its 
terms. It merely allows the withdrawal of the 
appeal It may be that the order was passed 
in error, but if so, it was open to the appel- 
lants to apply to the Court to aeorreet it. 
They did not do so and it ia impossible for 
any Court now to treat that order as being 
nee different from what appears on its 
806. xd 

The sesond plea requires more aonsidera: 
tin. The  sontention is that although 
the eause of astion of the two suits is 
the same, the relief slaimed is different 
inasmueh as in the first suit a joint relief 
was elaimed against all the defendants, 
whereas in the present suit the amounts due 
from eaoh of them have been specified. The 
argument may. be put in this form. The 
dismissal of a suit toenforee a joint liability 
against a number of persons on the ground 


` that no joint liability exists, does not bara 


separate suit against each of these persons 
based on his separate liability, and it makes 
no difference in  prineiple if instead of 
filing à number of separate suits the 
plaintiffs join these different olaims in one 
suit, 


The prinsiple ia sound, but it does not 
apply to this ease, The plaintiffs are not here 
seeking a separate relief against eash of 
the defendants, The only relief whieh 
they slaim in their plaint is to enforee 
their demand ° for Rs. 175 by sale of the 
entire mortgaged property. They have, it 
is true, spesified the amount due from each 
of the defendants, but they slaim to sell the 
entire property if any portion of their total 
demand remains unpaid. Іб ія, therefore, 
impossible to hold that either the cause of 
action or the subject-matter of the present. 
suit is different from that of the former suit, 
and this plea aesordingly fails. 

As regards the third plea section 151, as 
was resently held in Віла Ma] v, Kesar Singh 
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(1), was never meant to enable the Court to 
sontravene d distinet provision of law. 

The result is that the appeal fails and it 
is aecordingly dismissed, As it is being 
dismissed purely on a teshnisal point I make 
no order as to eomts of the appeal, 


Appeal dismissed, 
(1) 58 Ind, Cas. 789; 1 L, 868. 





OALOUTTA HIGH COURT. 
Civi, Rous No. 221 or 1920. 
^ July 2, 1990. 
Present :—HMr. Justice Teunon and Mr, 
Justice Newbould., 
AMBIKA OHARAN HAZRA— 
PraiNTIEF——-PETITIONER 
versus 
BHANI RAM RATHI AND OTHERS 
—Oprosite PARTIES, 


Сй Procedure Code. (Act V of 1908), 0. XLVII, 
^o Il—Review—Application granted ~Appeal—-Find. 
ing of fact—Appellate Court, power of. 


Where a Court grants an application for review 
of judgment after coming to the necessary findings 
of fact on & consideration of legal evidence, it is 
not for an Appellate Uourt to examine the evidence 
afresh and consider whether it was such as would 
have convinced that Court, 


Rule against an order of the Distrist 
Judge, Alipur. 

FAOTS appear from the judgment. 

The Hon'ble Babu Mohenira Nath Roy 
(with him Baba Kaltkinkar Ohakravarty), 
for the Plaintiff-Petitioner.—An application 


‘for review of judgment was made before 


and grauted by the learned Subordinate, 
Judge. An appeal from that order was 
made to the Distriet Judge, who held that 
no appeal lay to him. Refers to Order 
XLVII, rule 7, elause (5), Civil Prosedure 
Oode, and also Order XLVII, rule 4 (2), 
proviso (b). Reads Nundo Lal Mullick v, 
Punchanan Mukherjee (1), The learned 
Judge does not find that the evidence sould 
not be prodused at the time even with 


(1) 42 Ind, e 484; 45 О. 60 at p. 69; 260, 1,7 
187; 21 0, W, N, 1076. 
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due diligence. One eould have understood 
his order if he had some to suoh a fincing. 

Babu Bipin Behary Ghose (with bim Babus 
Karada Oharan Майу and Apurba Oharan 
Mookerjee), for the Opposite Party, were not 
ealled upon. 

JUDGMENT.—This Rule is  direeted 
against an appellate order made by the Dis. 
triet Judge of Alipur. The appeal before 
him was dirested against вп order made by 
the Subordinate Judge of the 24.Pargannas, 
by whieh that Subordinate Judge granted 
an applieation for review of judgment, It 
is argued before us that the learned Suab- 
ordinate Judge has not come to the ne- 
eessary findings whieh would justify a. 
grant of the application for review, 
But we think that when the Subordinate 
Judge’s judgment is read as в whole 
he has some to the neeessary findings, 
namely, thatthere had been a. discovery of 
new evidense, that that new evidenes was 
ofan important eharaeter and so important 
as to justify the grant of the applieation for 
review. He has further some to the finding 
on the evidenee addused before him, whieh 
was legal evidense, that this new and 
important evidenee was not in the possession 
or within the knowledge of the applisant 
at the time of trial and sould not be pro. 
dused in the eourse of that trial, On 
these findings of faot the learned District 
Judge took the view that it was not for him 
to examine the evidenes whieh had sonvineed 
the Subordinate Judge that this important 
evidenee was not within the knowledge of 
the applieant and sould not be ргойпвей at 
the trial, that is, that it was not for him to 
examine that evidence afresh and sonsider 
whether it was sugh as would have sonyineed 
Lim, In that view of the law he is supported 
by the authority of the ease of Abed ( Ahid) 
Khondkar v, Mohendra Lal De (2) and also by 
the authority of the ease of Ohtranjilal Ramlal 
v. Tulsiram Jankidass (8). This Rule is, there- 
fore, dissharged with sosts, hearing.fee one 
gold mohur. 


Rule discharged, 
(2) 29 Ind, Oas. 282; 42 0. 8800 19 C. W. N. 
804. 
» (8)56Ind. Cas. тей 81 C. L. J. 184; 47 О, 568,! 
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ОСОН JUDICIAL COMMISSIONHR’S 
COURT, 
Sxzoonp Отут, Appaar No, 55 or 1921. 
May 13, 1921. 

Present; —Mr, Daniels, J. О. 
LAOHHMAN SHUKUL AND ANOTHER — 
Derenpants Nos. 2 AND 3— APPELLANTS 
versus 
RAM KISHORE anp orazgs—PELAINTIFES 
— RESPONLENS, 

Hindu Law—Joint family—Alienation by father— 
Legal necessity, 


The principle that where ancestral property has 
passed ont of a family under a sale-deed executed 
by the father, the sons cannot recover the 
- property merely by proving absence of legal neces. 
sity, applies only where the sale under which the 
property has passed away was exeouted in lieu 
of antecedent debt or in execution of a decree for 
debt, and has no application to the case of s sale 
for cash down. In such a case the vendea is 
bound to prove legal necessity. [p. 220, ool. 2.] 


Appeal against a deeree of the Subordi. 
nate Judge, Sultanpur, dated the 4th January 
1921, seonfirming that of the Mansif, 
Sultanpur, dated the 10th September 1920. 

Mr. Ali Mohammad, for the Appellants. 

Mr. Niamat Ullah, for the Respondents. 

JUDGMENT —This is an appeal in a auit 
brought by the plaintiff», who are во.рагвепегв 
in a joint Hindu family, to set aside a sale- 
deed exeeuted by Nageshar and Gopal Singh 
and to reeover the property sold. Nageshar 
was the father of the first plaintiff and the 
unele or great-unele of the remaining plaint. 
iffs. Gopal Singh represented another braneh 
of the family. The sale.deed was exeeuted 
on 4th June 1910 for a sum of Rs, 1,000, of 
whieh Rs, 457 was advaneed in eash either 
at the time of, or shortly before, the execution 
of the sale-deed, Кв, 10 for the purehase of 
a. stamp, and Rs, 533 was said to have been 
left with the vendee for payment to persons 
holding mortgages on the property sold. 
It is‘admitted that out of the last item of 
Rs. 533, only He. 82 has been actually paid 
up to the present time.’ Both the Courts 
below have found that no legal певеввібу or 
antesedent debt was established in respeat 
of any part. of the sum of Rs, 457 paid in 
@ash, snd indeed ‘it was eoneeded in the 
lower Appellate Court that по legal nesessity 
or antesedent debt sould “be - established: 
The Oourts below have granted à desree to 
the plaintiffs sonditional on their re paying 
the sum of Rs, 82 paid by the vendees for 
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legal nesessity. The vendes, Lashhman 
Shukul and Ram Sudhiat preferred а sesond 
appeal to this Court and their appeal has 
been pressed on two grounds: 

(1) That when onse anaestral property hag 
passed ont of a family under a sale deed 
exesuted by the father, the sons sannot 
resover the property merely by proving 
absense of legal nesessiby. 

(2) That the whole sum of Rs. 533 should 
have been held to have been advaneed for 
legal nesessity and that on this ground the 
sale-deed should have been upheld. 

As regards the firat plea, the prinsipla 
relied on by the appellants only applies 
where the sale under which ths property had 
passed away from the family was exesuted in 
lien of antesedent debt or in exesution оѓ" a 
deeree for debt. This is slear from every 
one of the numerous authorities whieh have 
been laid before me, sommeneing from Gir- 
dharee Lall v. Kantoo Lall (1) right down to 
the latest pronounsement of their Lordships 
of the Privy Couneil in Sahu Ram Ohandra v. 
Bhup Singh (2), Nota single ease has been 
‘Shown ine in which thia -prineiple has been 
applied to a sale for sash down. The appel- 
lanta’ learned Pleader fastens on a single 
-sentenee іп the judgment of Sahu Ram 
Ohandra v. Bhup Singh (2), whiah says: > 

“А perusal of the numerous "authorities 
will show that where a joint family . property 
has been sold соё and out, or where a deeree 
in exeoution of the mortgage has been obtain- 
ed against the property, ond rights have thus 
sprung up with regard to the joint family 
estate, these rights are not to be defeated 
by the members ofthe joint family simply 
questioning the transastion entered into by 
its head.” 

lt is perfeetly slear from the eontext that 

e these words refer to a sale ont and out in 
lieu of antesedent debt, Their Lordships 
in the sueeeeding sentense quote the ease of 
Suraj Bunst Koer v. Sheo Persad Singh (3), 
in whish this is‘ elearly stated, and in 


{(1)-1 L A. 821; 14 B. L. В. (P. О.) 187; 22 W, R.. 
56; 3 Sar. P. О. J. 380. 

(2) 89 Ind. Cas. 280; 44 L А. 126; 21 0. W. N. 
698; 1 P. L. W. 557; 15 A. L. J. 437; 19 Bom, L, R. 
498; 26 C. L.J. 1; 38 M. L. J. 14; (1917) M. W; 
N. 489, 22 M. L. Т, 22; 6L, W. 218; 39 A, 487 
(Р. О,), 


8) ВІ. А. 88; 5 О, 748; 4 О. L. В, 226; hr 
D. T. 1;8 Suth. P, О. J. 589; 2 Shome L Б. 212, 3 
Ind, Deo, (х, S.) 705, . а 
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DEBENDRA NATH BISWAS 0, JOGENDRA HATH BISWAS, 


the following paragraph they quote the judg- 
ment of Sir John Stanley in the ease of 
"Ohandradeo “Singh v. Mata Prasad (4), where 
he says: 

“The first of these propositions, it will 
be observed, deala with eases where joint 
anesstral property has passed out of a joint 
family either under a sonveyanse exssuted 
by a father in consideration of an antecedent 
debt or in order to raise money to pay off 
an antecedent debt, or under a sale in exeeution 
of a desree for the father’s debt.” 

Their Lordships expressly approve of this 
ав а воггеоб and useful statement of the law. 
The same point is brought out in an earlier 
portion of the judgment where their Lord. 
ships say: 

, An exeeption has been made to cover the 
oade of mortgage or salo by the father in 
consideration of an antecedent debt.” Their 
Lordships add: 

"This being an exseption from a general 
and sound prinoiple, their Lordships are of 
opinion that the exseption should not be ez. 
tended and should be very earefully guarded,” 
The first ground of appeal, therefore, fails. 

On tbe second plea the Courts below have 
taken the view that as the balanse of the 
Rs. 533 was never paid, the question of legal 
nesessity does not arise in respest of it, The 
appellants rely on the prinsiple that title 
passes under a duly exeauted and register- 
ed sonveyanee even though the whole of the 
eonsideration money may not have 
been paid. The position here is, however, 
somewhat different, The mortgagee has 
to show that the amount whieh he 
&advansed on the security of the joint family 
property was advaneed either for legai 
neoessity or antesedent debt, 16 is difficult 
for him to show this in respeost of a sum 
whioh in fast he had never advaneed at all, 


though a period of eleven years has now e 


elapsed since the eouveyanae was executed, 
In another view of the oase what was sold 
to the appellants was really the equity of 
redemption of the property. Even, however, 
if the &mount be treated as having been 
advaneed, it does not sonstitute antesedent 
debt under the interpretation placed by this 
Court upon Saku Ram Ohandra v. Bhup 
Singh (2), Ramman Lal v. Ram Gopal 


` (4) 1 Ind. Cas, 479; 81 A. 176; 6 А.н, 1,2268, 


(5) апа Ram Dei v. Suraj Bakhsh (6), 
as the prior mortgage for redemption 
of whieh this sum was intended was a pure 
usufruetuary mortgage sarrying no personal 
liability for re-payment of the mortgage 
money, 

For these reasons the appeal fails and i¢ is 
hereby dismissed with sosta. 
Appeal dismissed. 


Pe 47 Ind. Cas, 987; 210.0. 200; 5 O.L. J. 


(6) 60 Ind, Cas. 177; 23 О. 0, 204 70. L. | 
2 U, P. L, В. (J. C.) 156, | 0 


OALOUTTA HIGH OOURT, 
APPEAL From Oapxx No, 122 or 1920, 
February 23, 1941, 
Present:—Juatioe Sir №. R. Chatterjea, Kr. 

| and Mr. Justise Newbould, 
DEBENDRA NATH BISWAS-—DzrxxpANT 
No, l—APPELLANT 
tersus 
JOGENDRA NATH BISWAS axp OTHERS 
— PLAINTIFFS— RESPONDENTS, 


Civil Procedure Oode (Act V of 1908), Sch, IZ, cl 
—Arbitration—All parties mot joining im олы 
—Award not valid, А 


: To render an arbitration award а valid award 
all the parties interested in the suit must join in 
the reference; where only some of the parties agree 
е v matters in dispute in a suit to 
arbitration, the award following on such 

i$ void, Гр. 228, col, 1.] : АЮ 


Appeal against an order of the Subordi. 
nate Judge, Nadia, dated the &th Mareh 
1920. 

FAOTS appear from the judgment, 

Dr. Dwarkanath Mitter (with him Babu 
Debendra Nath Mandal), for the Appellant, —- 
The defendant No. 1 is the appellant and the 
appeal is against an order of the Subordinate 
Judge by whieh an award of arbitrators . haa 
been set aside. The plaintiffs, who are the 
three sons of one Kaliprosanna Biwas, institut. 
ed a suit for assounts and other reliefs against 
defendants Nos. 1, 2 and 8, who are the 
brother, mother and maternal unele of the 
plaintiffs. Against defendant No, 1 alone 
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. there was aleo a suit for contribution. During 
the pendensy of the two suits the plaintiffs 
and the defendant No. 1 exesuted an ekrar- 
nama by whieh three persons were appointed 
arbitrators for settling all disputes between 
them. In pursuance of the ekrarmama an 
applisation was made before the Court for 
referring the disputes between the parties to 
arhitration. The  arbitrators gave their 
award and dismiased both the suits of the 
plaintiffs, The learned Subordinate Judge 
bas held that the award is void, as all the 
parties interested in the suits did not join in 
the ekrarnama for the appointment of arbit- 
rators. 

The objection, whieh is the basis of the 
learned Subordinate Judge’s order setting 
aside the award, did not find a plase in the 
plaintiffs’ first petition of objestion to the 
filing of the award. The application to the 
Court for referring the disputes between the 
parties to arbitration was made on behalf of all 
the parties interested. So that the provisions 
of Schedule I], paragraph 1 of the Oode of 
Civil Prosedure, were somplied with. The 
question here is whether the Pleaders had 
authority to file the application for reference 
to arbitration, If there is nothing in the 
vakalainama whish expressly ^ takes 
away the power of the Pleader to refer 
the disputes between the parties to arbit- 
ration, he is entitled to set under the 
general power. As a matter of faet power 
is given in the vakalatnama to compromise, 
whieh ineludes a power to refer to arbitra. 
tion. Even if your Lordships hold that the 
reference to arbitration was illegal, I am 
entitled to sueseed on the strength of the 
private arbitration, Refers to Russel on 
Awards, LOth Edition, page 519. at page 533, 
Under Artiele 158 of the Sahedule to the 
Limitation Aet the objection that all the 


parties interested did not join in the ehrar.* 


mama ought to have been taken within 10 
days from the date of the award, No suoh 
objection having been taken within the pres- 
eribed period, it should not have been 
entertained. Even if the desision of the 
arbitrators could not be treated as a valid 
award, it sould be treated as a lawful ad. 
justment of the disputes between the parties, 
See Manilal Motilal v, Gokaldas Rowji (1). 


Refers to Umed Singh v. Sobhag Mal Dhadha 


(1) 59 Ind, Cas, 68; 22 Bom, L, В, 1048; 45 В, 245, 


(2). The plaintiffs were parties to the ekrar“ 
nama, во that they are in no way, prejudiced 
and are, therefore, not entitled to take and 
objestion to the award, Sadashiv Rayajt v. 
Maruti ‘Vithal (3), has no applieation. 

Babu Duwarkanath Ohakravarty (with him. 
Baba Narendra Kumar Bose), for the Respond- 
ents.—My learned friend has not dealt with 
the other objeetion for whieh the award has 
been set aside, viz., the serious missonduot of 
the arbitrators. Apart from the oral evidence 
and the vakalatnama, the ekrarnama itself 
shows that all the parties ‘Interested did 
not join, Refers to paragraph 1 of the 
Sesond Sshedule to the Code of Civil Pro. 
sedure, If in a vakalaínama sertain powers 
are spesifisal given, it must be atriatly 
adhered to. Here there is express authority 

"to file a compromise.” That оаппоё inelude 
referenee to arbitration, See Law of Arbitra- 
tion in India by Darga Oharan Banerjee, 
2nd Edition, page 76. But the question of 
the authority of the Pleader would only arise 
if it were found that all the parties agreed to 
the reference, Refers to Girijanath Roy v. 
Kanai Lal Mitra (4) and Laduranm-Nathmull 
v, Nandalal Кати (5). So far aa the third 
groand of my learned friend is eonserned, my 
submission is that in dealing with the quea- 
tion of the validity of the award the Courts 
cannot enter into the question of lawful ad. 
justment, This plea of lawful adjustment 
would bs open to the defendant when the 
suit is taken up for trial, 

Dr. Dwaraknath Mitter replied, 


JUDGMENT.—This appeal is direoted 
against an order superseding an award of 
avbitrators. It appears that the plaintiffs, 
who are the respondents before us, instituted 
a suit for assounts and other reliefs against 
three persons Debendra, Siva Sundari and 
Bepin. This was Suit No, 88 of 1916. There 
was another suit (Snit No, 187) instituted 
against ‘Debendra alone for  eontribution. 
Pending the suits, the plaintiffs and the 
defendant No. 1 Debendra exeanted an 
ekrarnama on the 3lst January 1919, by 


(2) 32 Ind. Oas. 161; 431. А, 1; 43 О, 290; 20 
С. W. N. 187; 30 M, L. ч. 67; 14 А, n 4, 97; 81. W. 
145; 19 M, L. T 108; 23 C, x 180; (1916) 1M. W, 
N. 67 18 Bom. L. R. 308 (Р.О 

(3) 14 B. 455; 7 Ind, Deo, o в.) 764, 

(4) 48 Ind. Cas. 169; 27 C. L. J, та 

(5) 55 Ind, Оза, 747; 81 O, „Т 
555, - 
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whioh they appointed three persons as arbit- 
rators for settling all disputes between them. 
On the 3rd May 1919, a petition was рге. 
sented to the Court reeiting that they had 
appointed three Pleaders as arbitrators. 
They prayed that the Court might be pleased 
to appoint them as arbitrators and to send 
the reeords of the suits to them. It was 
further stated that all the terms regarding 
the manner in whioh the arbitrators were to 
settle the disputes, had been embodied in a 
separate ekrarnama and that both parties 
would be bound by the award whish might 
be passed by the arbitrators, The arbitra- 
tors gave their award on the 16th August 
1919, by whioh they dismissed both the suits 
of the plaintiffs, On the 25th August 1919 
aupbjeation was taken to the award on behalf 
of the plaintiffs and on the 25th February 1920 
certain additional objeetion was taken, The 
Court below held that as all the parties to 
the suit did not join in the arbitration, the 
award was void and accordingly set it aside. 
Defendant No. 1 has appealed to this Court. 

It appears that defendants Nos. 2 and 3, 
Siva Sundari and Bepin, were no parties to 
the ekrarnama appointing the arbitratore, 
The petition to the Court below for reference 
to arbitration dated the 8rd May 1919 was 
filed on behalf of the plaintiff on the one 
hand and only the defendant, No, 1 on the 
other, and they were the only parties to the 
ekrarnama. That being so, all the persons 
interested in Suit No. 88 did not agree to 
refer the matter to arbitration. We are, 
accordingly, of opinion that the question 
whether under the vakalainamas the Pleaderfor 
Siva Sundari and Bepin had implied authority 
to refer the matter to arbitration, did not 
arise as there was no вопвецё of all the parties 
interested. That being so, the order of the 
Court below, setting aside the award in Suit 
No, 88, will stand. 

It is sontended, however, by the- learned 
Pleader for the appellant that the award was 
made upon a private agreement between the 
plaintiffs and the defendant No. 1 and that 
as an application was aetually mado for 
filing the award of the arbitrators, that ap- 
plisation should be gone into in tho present 
guit, It ia contended on the other hand on 
behalf of the respondents that that applisa- 
tion was not made in the present suit and 
that the deeision in the present appeal ean- 
not prevent the defendant No, 1 from setting 
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up the award as an adjustment of the snit. 
We think that this contention of the learned 
Pleader for the respondents ia воггевё and 
we, sosordingly, hold that the question raised 
in that applisation for filing the award esn- 
not be gone into in the present proceeding. 
But this decision will not prevent the defend- . 
ant No. 1 from pleading the award of the 
arbitrators upon the registered ekrarnama 
ав в lawful adjustment of the suit so far as 
the plaintiffs and the defendant No, 1 are 
conserned. Appeal No, 122 is dismissed with 
sosta, five gold mohurs. 

Rule No. 442 of 1920 is discharged. 

No order as to вовів. 

Rule No. 167 of 1920 was obtained in 
eonnestion with Suit No. 187 whieh also had 
been dismissed in ascordanse with the award, 
Certain alleged missondust of the arbitrators 
has been brought to our notiae; but we do 
not think that we ean interfere in thia case 
under seotion 115, Civil Prosedvre Code, 

The Rule is aecordingly diseharged with 
costs two gold mohurs, 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT 


Szooxp Orvin АрркА No. 290 or 1920, 
May 19, 1921, 

Present:i— Mr. Daniels, J. C. 

Syed AHMAD HUSAIN—PIAINTUFF— 
ApPELLANT 
versus 

Musammat UMRAO FATIMA 

AND ANOTHER— DEFENDANTS—~ RESPONDENTS, 


Appeal, second—Finding of fact~Hrroneous decision 
«^0 ground for appeal. 


The law has deliberately laid down that on 
questions of fact there shall be only one appeal, and 
itis tothe publio interest that this rule should be 
striotly enforced, The fact that a decision iw 
erroneous does not take it out of the category of & 
decision of fact. [p. 224, col, 2; p. 225, col. 1.] 

Seoond appeal against a desree of the Off. 
eiating Distriet Judge, Hardoi, dated the Ist 
July 1920, confirming a desree df the Sabor- 
dinate Judge, Hardoi, dated the 5th January 
1920. 

Messrs, 4, P. Sen and Salig Ram, for the 
Appellant. 
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Mr. Néamat Ullah, holding brief of Mr. G.. 
N. Misra, for the Respondents. 
JUDGMENT,—This appeal relates to a 
five biswansis share in Mauza Jamkura of 
which the plaintiff-appellant, Syed Ahmad 
Husain, seeks possession. Musammat Arab- 
nn-nissa owned a share of 2 biswas 10 
' biswansis in eaeh of the two villages Jam- 
kura and Bibipur. By deeds of gift exesuted 
on 18th September 1891 she gave three. 
fourths of her share in eaoh village to tbe 
plaintiff Ahmad Husain and one-fourth to 
his brother Murtaza Husain, the father of 
the defendants, The gift in each sase 
purported to be a Aiba-bílewas, the donor 
reseiving from the donee, а diamond ring 
in lien of the share, Mutation was effested 
ia fayoie of ths donaas, bat in the oasa of 
Jamkura only in respeot of 1 biswa 7 


biswansis 10 kashwansis instead of 1 
biswa 17 dtawansts 10 kachwansis, The 


difference of 10 biswansis  oontinusd to 
stand resorded in the name of Musammat 
Arab un-nissa till her death in 1907, after 
whioh 5 bíswansis of it was reoorded in 
the name of eash of the two brothers. The 
plaintiff's ease is that-he only learned of 
this mistake in consequenss of а suit for 
profits fled by the defendants in 1915, and 
aa the whole of the 10 biswansis really 
belonged -to him and was in his possession, 
he elaims the 5 0biswansis wrongly resorded 
in the name of the defendants, The share 
recorded in the plaintiff's name in Bibipur 
was similarly 12 biewansts 10 kachwan. 
sis lesa than it should have bàen, and thia 
share also was olaimed in the present suit. 
This portion of the claim has been desreed 
on the admission of the defendants and the 
deeree has besómo final, This appeal is 
eoneerned only with the 25 biswansis share 
in-Jamkura, © v ` $ | 

The lower Appellate Court'has: found  . e 

(1)-that- tha alleged - hrba-bil-ewaz was 
really a gift without consideration and, there. 
fore, required delivery of possession to vali- 
‘date it, à p . E 

(2) that no possession was delivered under 
tha’ gift, 

These ara both findings of fast, but the 
appellant attasks the first of them on the 
groand that it is based on an erroneous 
statement of the effeeb of the evidensoe, and 
the seeond on the ground that important 
doeumentary evidenee has been ignored. On 
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the first issue the lower Appellate Court says- 
that there is noevidense thet any ring was 
actually given. The only dosuments on 
whieh the learned Advosate for the appellant 
relied in examination-in-shief as disproving 
this statement are three dosumenta marked 
Exhibits 7, 8 and 9, Ор a referanse being 
made to these doouments it appeared that 
they were never before the lower Appellate 
Court, They were rejested by the Trial 
Court as not proved and no objestion on the 
ground of their having been wrongly rejeoted 
was taken by the appellant in his appeal 
to the Court below, Indeed it was not 
possible for the appellant to sontend that 
theses dosu nents were duly proved, When 
the faot of these dosuments bsing unproved 
was poinled out, the learnsd Advosate „іо 
bis reply fell baak on the resital in the, 
dead of gift itself, Itis quite evident from 
a perusal of the jadgmenta of the Courts 
below that they gave due weight to this 
reaital and fally considered it, and in saying 
that there was no evidenae to prove the, 
passing of consideration the learned Distriet 
Judge obviously meant no ovidenee apart 
from the recital in question, A reaital of, 
this kind sould: in no вазе b» conslusive and 
may possess very little value indeed as өті: 
denos, 

The seeond issue relates to possession, On 
this point both" Oourts have found on the. 
evidense tha? possession was not delivered. 
and that Musammat | Avab-ua-Nissa remained 
in possession of tho share in suit, Now [ 
have little doubt that this desision was, 
wrong, 16 appears to me to hava bean a 
pure oversight tbat mutation was not made 
in acsordanae with tho gift and it was not till 
long afterwards that 16 ossurred to any party 
to question either the gift or the delivery 
of possession under it. One Abid Ali filed 
a suit elaiming pre-emption and got a deeree 
under whioh he obtained possession of the 
property, Тһе desrea was reversed in 
appeal and the donee applied for rateable 
distribution under sestion 144, Oriminal 
Prosedure Oode, In that application, whish 
waa admitted in evidense, Murtaza Husain 
admitted the share to baas stated in the 
gift, But the fast that a desision is өггопе. 
ous does not take if out of the sategory 
of a desision of fast. Ths law has da- 
liborately laid down that оп questions of fast 
there shall be only one appeal. Itis to the 
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publis interest that there should be an end 
of litigation even at the soat of occasional 
error. Ifthis rule із strictly enforeed, the 
parties know where they are, but if a High 
Court every time it differs from the view 
of the Oourt below on a question of fast is 
to seek out flimsy pretexts for treating the 
question as one of law, the whole policy 
of the law will be defeated. The parties 
will be ensouraged to file sesond appeals on 
questions of fast on the ground that evidence 
has been ignored, that sufficient weight has 
not been given fo a partieular dosument or 
to any entry in Patwari's papers and so forth. 
It may be regrettable that the Court below 
should have preferred to rely on ¢he oral 
evidenes of one of the plaintiff's witnesses, who 
said.that Musammat Arab-un Nissa continued 
to resover the rent of the share in dispute 
after the gift, in preferenae to the olear 
indications of delivery of poasession whiah 
the history of litigation regarding this pro- 
perty diseloses, but this is not а good ground 
for reversing its finding in sesond appeal, 

The result is that I must and 1 hereby do 
dismiss the appeal, but under the sireum- 
&tanees I make no order as to sosta, 

Appeal dismissed, 


— M — 


BOMBAY HIGH COURT, 
Figsr Огу, ApPEAL No. 158 or 1918, 
July 13, 1921. 

‘Present :—Sir Norman Maeleod, Kr., 
Chief Justice, and Mr. Justise Shah. 
HARANBHAI JIVABHAI axp OTHERS— 
PLAINTIFFE—À PPRLLANTS 
versus 
{Tax COLLEOTOR or KAIRA— 

Derexpant—RersPonpeyt. E 
E Gujarat Talukdars Act (V1 of 1888), s. 2B —Mort- 
gage by Talukdar—Hstate taken under management of 


Talukdari Settlement Officer—Failure to notify claim 
—Mortgagee — Minor— Sub-mortgagee, position of. 


А. Talukdar mortgaged certain property with A, 
who sub-mortgaged it with В. The Telukdar's 
estate was subsequently taken possession of by the 
Talukdari Settlement Officer, who called on the 
creditors of the estate to notify their claims. A 
had in the meantime died leaving heirs, one of 
whom was a minor. Neither the heirs of 4 nor B 
notified the mortgage: 
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Held, (1) that the minor heir of 4 was, on 
account of his minority, entitled to claim against 
the Talukdar in spite of the provisions ef seotion 
29B of the Gujarat Talukdars Act: [p. 226, col. 1,] 

(2) that inasmuch as В claimed under A, as 
long as the latter's rights were in existence, the, 
former could sue the latter for all those rights 
which the mortgagees would still be entitled to 
claim against the Talukdar and thet B was entitled 
to remain in possession as long as 4’s heirs could 
claim their mortgage rights against the Talukdar, 
Tp. 226, col. 1.] 

First appeal from a desision of the Dis- 
trist Judge, Ahmedabad, in Suit No. 52 of 1918, 

Mr, Koyajee (with him Mr, G, N, Thakor), 
for the Appellants, 

Mr, N, К, Mehta, for the Respondent, 


JUDGMENT, 

MaorgoD,O. J.—The plaintiffs filed this 
suit to resover possession of the plaint pro- 
perty with Rs. 100 for damages for erops. 
Their elaim to resover possession was dis- 
allowed by the learned District Judge, and 
they were only given a deeree for Rs. 106, 
The plaint property belonged originally to: 
the Talukdar of Dehwan. Butit was not, 
siriotly speaking, Talukdari land; but Sanadia 
land situated in the village of Ras whish 
happened to belong to the Talukdar, 

The question might arise whether the. 
provisions of the Gujarat Talukdars Aet VI 
of 1888 would apply to sush land. Bat that’ 
question need not be sonsidered, beeause om 
other grounds we think he: plaintiffs are 
entitled to recover possession, The landa 
were mortgaged by the Talukdar to one Bapu 
Hira. Bapu Hira died and his heirs mort- 
gaged their mortgage rights in these and 
other lands to the present plaintiffs. When 
the Talukdari estate eame into the possession 
of the Talukdari Settlement Officer as 
manager in 1905, that offiser salled on the 
ereditors of the estate to notify their elaims, 
The plaintiffs, though uot ereditors of the 
Talukdari estate, would sertainly be interest- 
ed in their debtor, who was а oreditor, 
notifying his elaim to the Talnkdari Settle- 
ment Officer. Bat neither the plaintiffs nor 
their debtors, the original mortgagses, 
notified the slaim, If there had not been 
a question that the representative of the 
original mortgagee, or one of the represéntas 
tives, was a minor, then we should hava to 
eonsider whether the Aot applied to theaé 
private lands. But the Judge has fonnd 
that one of the representatives of the original 
mortgages, Bapu Hira; was а minor and wad 


"a 
228 
SURADHÁNI DEBI v, HARI OHABAN МАРТОХ, 


still a minor, so Shat on assount of his 
minority he will still ba entitled to claim 


against the Talukdar in spite of tho provi-' 


sions of sestion 298 of the Gujarat Taluk- 
dars Ast. But the learned Judge has dis- 
missad the plaintiffs’ slaim to possession, on 
the ground that the question between the 
minor mortgagae and the Talukdar does not 
arisa in the plaintiffs’ suit, and that as be. 
tween the Talakdar and the plaintiffs it was 
- the duty of the plaintiffs to notify this їзїш 
against.the propariy and as they hava not 
done so, they ara not protested in respast 
of their sub mortgage. That, I think, was 
а wrong Geoneluaion beeause the plaintiffs 
elaimed under ths mortgageo, and as long as 
the morigageo'a rights nre in existenea, the 
plaintiffa oin sue tho mortgagee for all 
those rights which the mortgages» will still 
be entitled to візіт against the mortgagor, 
and they are entitled to remain in possession 
as long the mortgagee, who is their mortgagor, 
ean olaim his mortgage rights ageinst the 
Talukdar. The appeal, therefore, must be 
allowed, and ia addition to the decres for 
Rs. 100 for damages, there must be a desree 
in favour of the plaintiffs to resover possss- 
sion of the plaint property with costs throngh- 
ont. There must be an inquiry as to menne 
profits from the date of suit until possession is 
restored or three years from to-day, 
Saan, J.—I agree. 
Appsal allowed, 


PATNA HIGH COURT, 
Civiu Reviston No: 310 or 1220, 
April 12, 1921. 
Present :—Mr. Justice. Buaknill. 
Srimati SURADHANI DEBI— . 
DzrzmupnANT— PETITIOHER 
versus 
НАВЕ CHARAN MAHTON AND OIHERS— 
PrAiNTIFFA—OPr0srrE Party. 

Contract Act (IX of 1872), ss. 69, 70—Payment 
made on behalf of another, when can be recovered— 
Provincial Small Cause Courts Act (IX of 1887), 
Sch, II, Art.«41——Swit to recover payment on behalf of 
another—Jurisdiction—Civil Procedure Code (Act V 
of 1908), O. EX, r. 4-- Judgment of Small Cause Court, 
contents of. d 

Neither under section 69 nor section 70 of the 
Indian Contracb Act, is ib the case that a person 
who makes a payment to protect his own interest 
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can recover the amount which he pays from the 
person on whose behalf he ostensibly, pays it, unless 
it can be shown in the case of section 69 that that 
person was bound in law to pay the money or in 
the case of section 70 that he had not only benefited 
from the payment but has also had the opportunity 
of expressing his acceptance or rejection of such 
benefit, [p. 228, col. 1. 

A person who makes a payment, which another 
person is bound to make, in order to avoid the 
sale of certain property in which he himself has an 
interest, can recover the amount of such payment 
under section 69 of the Contract Act, if he can show 
that he had an apprehension based upon an im- 
pression that his interest in the property would be 
adversely affected and whether or not he may, 88 
the result of more careful investigation, find that 
his apprehension was really in law justified, it does 
not matter. |р. 227, col. 2; p. 22°, col. 1.] 

A claim for the recovery of money recoverable 
under those principles of law which are codified in 
sections 69 and 70 of the Oontract Act, does, not 
fall within the scope of Article 41 of Schedule’II to 
the Provincial Small Cause Courts Act and is cognis- 
able by a Small Cause Court. гр. 227, col. 1.] 

A Judge deciding a case іп a Small Cause Court 
can, under Order XX,rule 4 of the Civil Procedure 
Code, reduce his remarks to a minimum and they 
need not contain more than the points for determina. 
tion and the decision thereon, but this minimum 
must be intelligible. [p, 227, col. 1,] 

Applioation for revision against a desision 
of the Small Cause Court Judge of Purulia, 
dated the 25th September 1920, 

Mr, Abant Bhusan Mukherjee, for the 
Petitioner. 

Messrs, 8. M. Mullick and N. N, Sen, for 
the Opposite Party. 

JUDGMENT.—This was an application 
made under seation 25 of the Small Cause 
Courts Act of 1887, asking this Court to 
exereise its revisional powers in sonnestion 
with а desision given by the Small Cause 
Oourt Judge of Purulia in September of laat 
year under the following sireumstances., 

There was а tenure in a oertain Mouzah 
ealled Shimulbera in the Manbhum Distriat. 
The tenants (the pro forma defendants here) 
had apparently a money.dearee against them 
and the petitioner No, 1 in 1919 appears to 
have purehased the properiy, At the time 
when the purchase was made, the outgoing 
tenants were in arrear with their rent and 
the landlord later on sued them therefor and 
obtained а desree. He then put the property 
up for sale in 1920, The property apparent. 
ly was sold. The petitioner No. 1 made 
no effort to proteet her tenure, but the plaing. 
iff (the opposite party here), who professed 
to be interested in some way in the Mouzah, 
deposited the amount for whieh the rent. 


+ 
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deeree had been obtained and the sale was 
set aside. The plaintiff then braaght this 


astion against the petitioners for resovery · 


of the sum which they had thus paid, 

Now it is diffieilt to say from the judg. 
ment whieh the Small Cause Court Judge 
givea, what were really the points whieh 
were argued before him or whioh were 
brought to hia notise; but he found that the 
defendants were liable to pay this rent’ and 
that the plaintiff had, what he ealled, "several 
rights and interest” in the property. He 
also found thas the plaintiff believed in good 
faith that his interest’ was ‘in danger by the 
rent sale and that, therefore, he was а person 
interested, in the sense sontemplated by section 
69 of the Oontraet Ast, in the payment of 
this sum and was in sonsequenes eatitled to 
be re-imbursed by the defendant. 

Now it is said that it is permissible under 
the provisions of Order XX, rule 4, that a 
Judge, desiding a ease ina Small Cause Court, 
san reduse his remarks to a minimum and 
that they need not contain mora than the 
points for determination and the desision 
thereon, I can only say with regard to that 
that it is obvious that at any rate this 
minimum must be intelligible. 


‘The frst point whish is suggested here—I 
do not know that it was raised in the Small 
Cause Court—is that under item No, 41 of 
the Seeond Sahedule to the Provinsial Small 
Cause Courts Aot this suit is exsluded from 
the jurisdistion of that Court, on the ground 
that it may properly be regarded as a auit 

` for.sontribution by a sharer in joint property 

in respect of payment made by him of money 
due froma во-вћагег. I can, however, see 
no reason for thinking that any of the facts 
in this ease diseloses any sush sonditions. 
I do not think that there was any question 
of sontribution as such but, that the suit 
simply must rest upon its being a simple 
elaim for money and if resoverable at all, 
recoverable under those principles of law 
whieh are codified in the Ast and in parti: 
eular in gestion 69 or seetion 70 of the Indian 
Contrast Act, 


The seoond question whieh is asked, and 
it ia no doubt a somewhat pertinent question, 
is, if sestion 69 is salled in aid by the plaintiff, 
what was the interest whieh the plaintiff 
really had in the property and what 
interest did he really have in the payment of 
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the amount for whieh he is now suing the 
defendant, 


Now here I think that the expressions 
whish are contained in the Small Cause 
Court Judge's desision have certainly been 
redused to a minimum, but at the same time 
he does find as a faot on evidense which was 
apparently before him that the plaintiff 
had certain rights and interest in the proper- 
ty. What exactly those rights really wore 
and how the plaintiff stated they were or 
might have been affested by the sale of 
the property, if the money had not been 
paid into Court in order to set that sale 
aside, is certainly not very elear. But 
in his evidense the plaintiff's son says 
that they, that ia he snd his father, held 
in 12 annas of the property “miadi and kobala 
lands,” and the note of the evidenee son- 
thus:  '" Witness proves doou. 
ments exesuted by OChandi and Haradhan, 
Exhibits 2 to 2 (f) and 3 and 8 (a), 
Our mokarrart deed has been called for 
from the defendant." 


Now itis eontended with & good deal of 
foree that, in order that а person oan take 
advantage of the provisions of seetion 69 of 
the Indian  Contraet Ast, sueh person's 


_interest must be elearly defined and that 


Bueh person must sbow that his interest in 
the property would be adversely affected by 
the sale of the property in respeot of whieh 
he has paid the money whiah he seeks to 
recover from the party who is bound to 
pay. The authorities, however, which have 
been qaoted before me, and notably the sase 


of Pankthabatt | Ohaudhurani v. Nonthal 
Singh (1), do not support so wide a 
contention. In that ease the judgment of 


the Court, whieh consisted of Mr. Justice 
Mookerji and Mr, Justice Boashoroft, eon-. 
tains a passage which indisates that there 
is no sush wide sonstruotion to be put upon 
thia seation. They say: ‘There is no 
foundation for the aontention that a payment 
of this deseripion must be deemed a 
voluntary payment unless and until it is 
established that the sale would have astu. 
ally prejudiced the position of the person 
who pays the money.” It would seam that 
it is, sufficient if the person who pays the 


(1) 21 Ind, Сав, 207; 18 О. W, М. 778; 19 OL, 
J. 72. 
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money hasan apprehension founded upon an 
impression that his interest will ba ad. 
versely affested; and whether or not, he 
may, as the result of more earéful in- 
vestigation, find that his apprehension was 
really in law justified, it does not seem to 
matter. 

The third point which was argued seems 
io me to be a point of sonsiderably more 
substance, It is as to whether the 
petitioner No. 1 was here bound in law to 
pay the amount whish the plaintiff paid 
ostensibly on his behalf and whieh he now 
soeka to resover. 

Now it is argued for the opposite party 
here that the rent of the outgoing tenants 
was a obarge on the tenure, and there is no 
doubt that that argument is quite sound; that 
is to say, supposing the landlord shose to sue 
the outgoing tenants for the rent whieh they 
had not paid and supposing they did not pay 
the amount whieh was found (on judgment 
being given in favour of ths landlord) due 
to him, he sould sell the tenure, It is true 
that a purehaser who has, as in this ense, 
prior to the deoree in the rent suit purchased 
the property from the outgoing tenants, ean 
protest himself against the offest of the 
gale simply by paying the desretal amount 
into Court; but that he (such purshaser) is 
bound personally in law to pay the amount 
of the rent whieh was due by the outgoing 
tenanta to the landlord,is а matter whieh 
to my mind ia a very different thing. It is 
well pointed out in two eases which have been 
quoted before methat neither under seation 
69 nor seetion 70 of the Indian Oontrast 
Aet is it the ease that & person who makes 
a payment to protest his own interest ean 
recover the amount whish he pays from 
the person on whose behalf he ostensibly 
pays it, unless it san be shown in the ease 
of sestion 69 that that person was bound *in 
law to pay the money or in the ease of 
sestion 70 that the person for whom he paid 
the money had not only benefited from tha 
payment but has aleo had the opportunity of 
expressing his авоврќапое or rejestion of sush 
benefit. 

Now ag was elearly seen by the learned 
Vakil for the respondents, this really 
is the only important legal question in 
this ease. Can it be said that” the 
petitioner No.1 was bound in law to pay 
the money for whieh the property had 
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already been sold under the rent deeree? 
I think the authorities are qaite elear that 
he was not so bound. T, therefore, think that 
it was not в ease under seetion 69 in whieh 
the petitioner was bound to pay the amount 
and that, therefore, the plaintiff воша not 
resover the sam whieh he had paid for 
him. No doubt the plaintiff was astaated by 
motives on his own behalf primarily, and no 
donbt he thought thatin law the petitioner 
was bound to pay this sam; but it will be 
observed that the petitioner made no motion 
whatever to pay the deoretal amount; Һе 
gave no indisation that he intended to pay 
off or take the benefit of his possibility of 
dissharging the amount for whieh the 
landlord had obtained his rent-deoree. On 
the sontrary. he allowed the sale to take 
plase and did nothing. It has been’ said 
quite slearly, in more than one sase whieh 
has been quoted before me, that under 
eireumstanses such as that, it sannot be 
said that a person is bound inlaw to pay a 
debt for whieh his property has already 
been sold, I think, therefore, that on this 
point the SmallCause Oourt erred in law 
and that, therefore, his desision must be set 
aside, The · patitioner is entitled to his 
costs, whieh I assess at two gold mohurs. 


Petition allowed, 


CALOUTTA HIGH COURT. 
Oatairan Отуп. Sgorr No. 118 or 1920. 
July 7, 1920. 

Present— Mr. Justiee Ghose, 
KHITIPATI ROY——PrimmFEF 
versus 
DHARANI MOHAN MOOKERJEE— 

DEFENDANT, 

Qivil Procedure Оойе (Act V of 1908), ss. 182, 188, 
О. XXVI, r. 1— Pardanashin lady— Witness —Esamina- 
tion —Üommission —Ohoice of place of examination— 
Consent order —Mistake— Revision, 


. LI 


Pardanashin ladies have no right to decline to 
be examined before & commissioner as witnesses 
at any place other than at the place ог places of 
their own choice. [p 230, col. L] ' 

Anorder by consent can be revised or varied in 
circumstances showing that the consent had been 
given jer a misapprehension or mistake, [p. 210, 
col, 2, ` 


to 
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Appliention. 

Sir B. О, Mitter and Mr. В, In Mitter, 
for the Plaintiff, 

Mr. A. К, Roy, for the Defendant. 

JUGDMEN'T,—In this matter, an order 
was made in Chambers on the 14th June 
1920 on the applieation of the defendant 
for the issue of a sommission to Mr. S. 
P. Sarbadhieary, Barrister-at-Law, authoris- 
ing him to swear or affirm and examine 
viva voce Sm, Golap Sundari Debi, widow 
of Hari Mohan Roy, at Radhanagore in 
Khanakul in the Distrist of Hooghly or at 
Caleutta, and Sm, Chamatkar Mobini Debi, 
-wife of Surja Kanta Mukherjee, of No, 17, 
Ram Chandra Maitra’s Lane, Shambazar in 
Oaleutta, as witnesses on behalf of the defen: 
dant, This order was by sonsent of the parties 

represented by their respeative solieitors, 

On the 15th June Mr, M. N. Sen, attorney 
on behalf of Mr. Р, М. Sen, the plaintiffs 
attorney, appeared in Chambers before me 
and asked for the revision of the order made 
on the previous day, on the ground that the 
plaintiff's attorney, when he consented to 
the order, had not had before him full and 
sufficient faets bearing on the matter of 
the applisation for the issue of а sommis- 
Bion. This applieation was rejested, Оа 
the 26th June the plaintiff’s attorney gave 
notice of an applieation for the 2nd July 
for an order that the order of the 14th 
June for the issue of а sommission ёо exa. 
mine 8m. Golap Sundari Debi may be varied 
by striking out the words “at Radhanagore 
in the Distrist of Hooghly,” 

Before this applieation sonld some on for 
hearing, it appears that the order of the 
14th June was eompleted and filed on 
the 28th June and а вору thereof was served 
on the same day on the plaintiff's attorney. 

The variation in the order of the 14th 
June is asked for on the ground that ‘at the 
time when the plaintiff's attorney gave his 
вопвепё, he was ignorant of the fast that the 
said Sm. Golap Sundari Debi had no resi- 
dense at Radhanagore, but had got a resi. 
dense of her own at premises No. 71, 
Amherst Street in Oslautta, where she 
usually stopped during the greater part of 
the year. I may mention in passing that 
in the order as drawn up, Raghunathpore 
has been substituted in plaes of Radha- 
nagore, It is further alleged that the 
plaintiffs attorney was at the time unaware 
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of the faet that the said lady had got 
a гевійепве at Raghunathpore, but that 
асвевв to Raghunathpore was diffisult by 
reason of the esireumstanses mentioned in 
the affidavit of the plaintiff affirmed on the 
24th June. In that affidavit, the ssarsity 
and insaffisient eharaster of aesommodation 
at Raghunathpore has also been dealt npon, 

The application is opposed by the defend- 
ant and on hig bshalf an affidavit of one 
Saradindu Nath Ohatterjee affirmed on the 
Ist July has been used before me. The 
deponent in paragraphs 14, 15, 16, 17 and 
18 of bis affidavit deals with the question of 
difficulty of aesess to, and of assommodation 
at, Raghunathpore, alleged by the plaintiff 
and in paragraph 19 he points out that the 
defendant has no sontrol over the said Sm. 
Golap Sundari Debi nor upon her move. 
ments and that the defendant "has no know- 
ledge whether the said Sm. Golap Sundari 
Debi is at all bound to some down to 
Oalentta or when she may be expested to 
eome down to Caleutta and that the original 
applisation for her examination either in 
her village house or at Oasloutta had 
been made with a view to having her 
examined wherever she might sonsent 
to be examined or happened to be at 
the time when the eommission was issued," 
The plaintiff in his affidavit in reply sets out 
in elaborate detail what he sonesives to be 
the manifold diffieulties of aeseas to, and of 
accommodation at, Raghunathpore. 

I think on the evidenee before me that 
there are reasonable grounds for saoming 
to the sonslusion that assess to Raghunath- 
pore is not free from diffieulties at this 
season of the year and that the assommoda- 
tion available af Rughunathpore iw plainly 
insufficient; in other words, Raghunathpore 
wonld appear to be bare of elementary son- 
venienses for sittings by the Commissioner 
whish, inthe eireumstanees of this case, are 
likely to be protracted. І am also satisfied 
that at the time when the order of the 14th 
June was made, these matters were not 
present in the mind of the plaintiff’s attorney 
and that he sonsented to the order under a 
That an order by eonsent 
ean. be revised or varied in sirsumstanses 
Showing that the sonsent had been given 
under misapprehension or mistake, is well 
settled and it is unnesessary for me to deal 


-at length with the authorities, 


230 
` GHATTU ВАМ t, RAM MAL, 


Therefore I do not doubt that I have power 
io vary the order of the 14th June, even 
though the order has been completed and 
filed in this Court, The ‘question ` now 
arises whether in the eirsumstances of this 
ease I should vary the order of the 14th June 
or let it remain as it is. 

I understood the learned Counsel for the 
defendant to argue that the lady, Sm. 
Golap Sundari Debi, is entitled to say 
that she will refuse to be examined 
on commission exsept at the plaes 
of her own shoise and that this is a 
right whieh she has under the law, Of 
sourse if she has any suoh right under the 
law, I should hesitate to vary the order of 
the 14th June; but has she any right suah 
as to desline to be examined on sommiasion 
` їп any plaso exeept at the plase of her 
ahoiee? If the law allows of her attendanae 
being required at a plase .other than at 
‚ Raghunathpore, I think, having regard to 
the oircumstanees brought ont in the 
affidavits to whieh I have referred, it is 
necessary that the lady should be examined 
at a plase where the plaintiff and his at. 
torney and hie Counael eould мына without 
ineonveniepee to themselves. 

Under seetion 132 of the Civil Proredura 
Code women, who according to the eustoms 
and manners of the country ought not to be 
sompelled to appear in publie, are exempt 
from personal appearanse in Court. Under 
Order XXVI, rulel of the Civil Prosedare 
Code, persons who are exempted from аё. 
tending Oourt may be examined on com. 
miasion, 

I have looked into the sases decided from 
time to time under these and eorresponding 
provisions of the Civil Prosedure Code, and I 
have been unable to dissover a single 6586 
in whieh it has been laid down that women 
who do not desire to enjoy the swaots of 
unsesluded life have an absolute right to 
desline to be examined before the Commis- 
sioner at any plase other than at the place 
or places of their own ehoise. І a'm of opinion 
that they have no sush righf. 

In thig view- of the matter, if the diffi. 
eulties now brought to the notise of the Court 
by the plaintiff had been pointed oat tp me 
on the 14th June, I would not have made 
an order in the form in whieh І did, Liaarn- 
ed Counsel for the defendant has informed 


me that the defendaut’s attorneya baya baga’ 
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and are enquiring whether it is not possible 
for the lady to be examined on вотшіявіоп 
at QOsleutta. This, if I may say so, is what 
I would expeet of a firm of attorneys such 
as the defendant’s attorneys are. At the 
same time, itis my duty to see that the 
plaintiff is not exposed to-the risk of 
having to attend on the eommiasion at 
Raghunathpore and to eross-examine the 
witness under the eireumatances such as 
I have sketehed above. 

Relustant as Iam to vary an order by 
consent  exeept in very spesial eirenm- 
stances, I nm  eonstrained in this case to 
held that the plaintiff has made ont a 
suffeient sase for, the variation of the 
order of the 14th June. And I am-not 
unmindful of the fast that the witness has 
a residenee of her own in Caleutta. 

The order of the 14th June will, therefore, 
be varied by striking out therefrom the 
words "at Raghunathpore in Thana Khanakul 
in the Distriet of Hooghly.” The applieant 
must pay the eosts of this applieation, as T 
think this application воша have been 
easily avoided if greater eare had been 
bestowed on the matter оп the 14th June. 


Application allowed, 


eres 


LAHORE HIGH COURT. 
Srooxp Отут, Apprat No, 2810 or 1920, 
June 18, 1921. 

- Present : —Mr. Justice Martineau. 
GHATTU RAM AND ANOTAER— DEFENDANTS 
~= APPELLANTS 
versus 
RAM MAL—Puarxtive, ISHAR DAS 
* AND OTHERS— DEFENDANTB— 

RESPONDENTS, 


Mortgage—Redemption—Period fined — Interest, 


A house was mortgaged with possession and it 
was agreed that the mortgagor should redeem the 
house within four years on payment of the principal 
sum with interest at 9 per cent. per annum, failing 
which the mortgage would become а sale. In a 
suit for redemption: 

Held, that inasmuch аз the parties did not con- 
template the continuance of the mortgage after , 
tha period fix3d for redemption, по “interest: 
could be allo-ved after tha expiry of that periad, 
[р. 281, col. 2.] 
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MIDNAPUE ZRMINDARI CO,, LD. t. NARESH NARAYAN ROY. 


Sesond appeal from a  dearee of the 
Distriet Judge of Shahpur at Sargodha, dated 
the 21st Ostober 1920, varying that of the 
Munsif, First Class, Bhora, Distrist Shahpur, 
dated the 28th April 1920. 

Mr. Nanak Ohand, for the Appellanis 

Dewan Mehr Ohand, for the Respondents, 

JUDGMENT.—This із а second appeal 
arising out of a suit for the redemption of 
a houss whioh the plaintiff's uncle mortgaged 
to one Hazura Mal for Rs. 63 in 1875, The 
appellants are the mortgagees, and the ques. 
tion is as to the amount payable by the 
plaintiff, 

The mortgage was with possession, and 

it was agreed that the mortgagor was to 
redeem the house within 4 years on payment 
of the prinsipal with interest at 9 par cent. 
per annum, failing whieh the mortgage 
would besome a sale, There was no inde. 
pendent sovenant for the payment of interest 
after the expiry of the period of 4 years, and 
the lower Oourts have held, following 
Bulanda ч. Fateh Din (1), that the mort. 
gagees are not entitled to interest for more 
than 4 years. The lower Appellate Court 
bas also held that, as the mortgagees have 
been in possession of the property, no interest 
Should be allowed by way of damages for the 
period of six years preceding the suit. 
Rs. 97 have been allowed for the eost of im- 
provements, and a deeree has been pasaed 
for redemption on payment of Ra, 182-11.0, 
· No point of law is involved in the question 
as to the amount whieh should be allowed 
for the sost of improvements, and the only 
question for consideration in this appeal 
is, whether the appellants are entitled to 
interest for the period subseqaent to the 
expiry of the four years fixed for redemp- 
tion. 

They rely on Mota Stngh v. Bishen Singh 
(2),in whieh it was held [follwing Sardur 
Umroo singh v, Sardar Thakur Singh (3)} 


. that in the absente of a soyenant that interest 


should eease to ran after the expiry of che 
stipulated period, the erdditor should ordi 
narily be allowed interest at the rate &peei- 
fied in the deed for the entire period during 
whish the mortgage remains unpaid. 


(1) 25 Ind, Cas. 504, 57 P, R. 1914; 206 P, L, Б. 
1914; 177 P. W. R. 1914, 
(2) 32 Ind, Cas. 821; 

1915, 
(8) 77 P. B, 1897, 


5P.R, 1916; 23 P, W. R. 


In the present sasa, however, if &3nnot 
be supposed that tha partiss to tha mortgage 
had any intention that interest should sou. 
tinus fo rua aftar the expiry of the four 
years fixad for redemption, sinse i6 was 


. agreed that at the end of that period the 


mortgage would besome a sale. Bulanda y. 
Fateh Din (1), whish the Courts below hava 
followed, exastly applies to ths базе, and 
Bulaki Mal v. Duni Ohand (4) and Kishna 
Mal v. Muhammad Bakhsh (5) ave also in 
point. I agree, therefore, with tha view 
of the Courts below that the appellants are 
not entitled to interest for more than four 
years, 

The lower Appellate Court also oxersised 
a proper dissretion in not allowing interest 
by way of damages for the period of six 
years preesding the suit, 

That Oourt’s desision is eorrest, aud I 
dismiss the appeal with aosts. 


Appeal dismissed, 


(4) 22 Ind. Cas, 837; 94 P. Б. 1914; 118 Р, L, R. 
1914; 95 P. W. R.1914, 

(6) 27 Ind. Oas, 616; 62 P. L, В. 1916; 131 P. W. 
R. 1916. 


PRIVY COUNCIL. 
APPEAL Faow THE OaLcotra Нтан Оосвт, 
. Daaembar 7, 12920. 

Present: —Lord Dunedin, Lard M3alton and 
Mr. Ameer Ali. 
MIDNAPUR ZEMINDARI COMPANY, 
Lp.— APPELLANTS 

versus А 
NARESH NARAYAN ROY— 
е RESPONDENT. 

Bengal Rent Act (X of 1859), s. 6—Tenancy — 
Occupancy right—Construction of lease--Civil Pro. 
cedure Code (Act V of 1908), s. 11—Res judicata 
mor decided against successful party—" Jote,” mean. 
ng of. 


In 1861 a zemindar sued his tenant olaiming 
possession of a certain chur land. That suit wag 
compromised anda fresh patta and kahuliyat, fixing 
a yearly rent for a term of 8 years, were executed, 
with the stipulation that after the expiry of the 
term a fresh patta and kabuliyat wil be given and 
taken at а fair rate to be then settled. It was 
further stipulated that until а fresh rent wag 
settled, the tenancy shall continue at the fixed rate, 
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‚ In 1877 the, zemindar sued the tenant for khas 
possession. The tenant pleaded:— 
' (1) am ocoupancy right ; and 

(2) that the suit was premature. 

The Trial Court held that there was no occu. 
pancy right but.that the suit was premature. 
- The zemindar appealed tothe High Court aganist 
the finding that the suit was premature. Upon 
this the tenant filed a cross-qbjection against the 
finding thet he was not an ocoupancy tenant. The 
High Court affirmed the Trial Court's judgment 
and dismissed the appeal as well as the cross-objeo- 
tion. Thereafter the zemindar took no action, until 
he brought the present suit for khas possession of 


the land after having, given the necessary notice. 


to terminate the tenancy. The tenant again claim. 
ed occupancy rights, while the zemindar contended 
that the question of occupancy rights was a ves 
judicata in the suit of 1877: 

Held, upon the construction .of- the lease, that 
there was no right of occupancy. [p. 283, cols, 1 & 2; 
р. 284, col. 1.] 

‘Held, further, that the question of occupancy 
rights was not res judicata in the suit of 1877, for 
the tenant, having succeeded.on the other, plea, had 
no occasion to go further as to the finding against 
him, but that it was his paramount duty to dis- 
place that finding. [p. 283, col. 2; p. 284, col. 1.] 

A “jote” їз а general term, and it is not певев- 
sarily equivalent to “raiyati jote,” [p. 288, col. 1.] 

: Appeal from а judgment and-deetee of the 
High Court at Caloutte, dated June 13, 1917, 
affirming а deeree ‘of the Subordinate Judge 
of Murshidabad. 

Messrs. De Gruyther, K. C., and Kenworthy 
Brown, for the Appellants, 

Messrs. Dunne, K. O., and Dube, for the 
Respondent. 3 
JUDGMENT. 

Lord DuxEpIM.— This is an appeal fiom 
the judgment of the High Court at Calenita, 
affirming a judgment of the Subordinate 
Judge, by whieh he deereed khas possession 
of eertain reformed and aesreted chur lands 
in favour of the plaintiff. The plaintiff is a 
7Zamindar, and the lands in question are ad. 
mittedly within his Zamindari. The existent 
lease of the lands having, as he sontended, 
expired, he gave the necessary notiee to 


terminate the tenansy. The appellants plead, 


thai they are ooeupaney tenants and.as eush 
entitled to maintain possession under the 
terms of Aet X of 1859 (the Bengal Rent 
HR. Т С. 

: The appellants are the sussessors by trans- 
fer to the. firm of Jardine, Skinner & Oo., 
who were, prior to 1864, in ossupaney of the 
lands, the Zemindar at that time being the 
respondent’s father, to whom he has suáesed- 
ed. In that year ‘the respondent's father 


raised an aetion against Jardine, Skinner, 
& Oo., claiming the lands in quéstion. That 
suit was sompromised. At the same time 
Jardine, Skinner & Oo, took a lease of the 
whole taluk within whish the lands were 


situated. Patta and kabultyat were exesuted. 


The kabultyat oxecuted by the Manager 
of Jardine, Skinner & Co. bears as follows: 
"I having applied for a temporary tjara 
settlement of all the mahals, ete., appertaining 
to your Zemindari and putni taluk... . 
you grant me an tijara settlement and tara 
potta for a term of eight years from 1271 to 
1278 B.S., fixing Re. 7,500 as the annual 
rent, exelusive of sollestion eharges," The 
kabuliyot then proseeds to incorporate the 
settlement as follows: ."You have instituted 
against me a suit, No. 19 óf 1864, in-'the 
Sudder Amin Adalat of the Distrist of 
Murshidabad, slaiming а 4 annas 18 gundahs 
l kara 1 kront share of the reformed and 
asereted chur lands of Bajupur, Krishnapur, 
Dinurpara alias Maniek Chusk, appertaining 
to taraf Bangsibadanpur, and a 7 annas 
share of the reformed and aeereted chur land 
of Ashariadaha appertaining to pargunnah 
Kazirhatta, Creating a jote of the same and 
fixing Rs. 1,800 as its yearly rent, you inalude 
the same also in the aforesaid tjara rent. 
In respect of the same, the stipulation is 
that after the expiry of the term of this аға, 
patta and kobuliyat will be given and taken, 
settling the rent of the aforesaid ehur land 
in your nij share, at & fair rate, assording to 
the proper rate prevailing in the villages, 
either amieably and (or) by suit; that until 
you settle the rent in the aforesaid method, 
aesording to the proper rate prevailing in 
the villages, I.will pay up to that time the, 
aforesaid yearly rent of Rs. 1,300 in twelve 
monthly instalments as per kisíbandi, and in, 
default of.any kist, I will pay interest at 
Re. I per sent. per month, and that if after 
the fair rent is settled. assording to the 
proper rate prevailing in the villages I refuse 
to pay that rent, then you will bring the. 
lands under your khas possession by evisting 
me therefrom; and I shall not be able to 
make any objestion to the same." 

The ease acsordingly depends upon the 
proper interpretation of this elause in the 
ijara. The learned Judges of. the Appellate 
Court have held that the olause is prastisally 
indistinguishabls from the slause whis" was 
the subjeot of desision by this Board in tha 
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ease of Jardine, Skinner $ Co, v. Ranee Sarut 
1 Soondari Debi (1). There, as here, there was 
& lease of other lands besides the lands in 
question, and the words of the kabulzyat are 
as follows: “Having fxod& yearly rent of 
Ra. 609-4.а, for your ni; share of 20,950 
btghas, deseribing them as per boundaries 
given in the sehedule below, you have 
inaluded it in the aforesaid tiara rent of 
‘Rs, 4,417 9a. 5р, І shall be in possession of 
tthe said chur as a jote. Upon the expira. 
tion of the term of the sara of the said 
mahals, a patta and kabultyaé will be res- 
pestively given and taken in respeet of the 
jole, regard being had to the quantity of 
land and amount of rent that shall be deter- 
mined. to belong to your ni: share in assorde 
вве with the produetive power of the land 
within the area determined by a measure- 
ment of-tha said chur. If I do not take a 
patta. and give a  kabuliyat within two 
months after the fixing of the rate of that 
land, you will make a settlement with others.” 

In that ease, as here, Messrs, Jardine, 
Skinner & Оо. eldimed to be ossupaney 
tenants, but the High Oourt and this Board 
negatived that sontention, and held that the 
agreement merely amounted to a right of 
renewal, and did not ereate either an osen- 
pansy right or vest in the defendants a new 
term of years. 

Now if the elause in that ease be compared 
with the elause in this, it will be seen that 
it is for all prastieal purposes identical, The 
elanse employs the term “jote,” and speaks 
of-a “nip ' share, "'Joie" is a general term, 
and it is not nesessarily equivalent to“ raiyati 
jote.’ Inthe present sase it is shown in 
another plase that the terra “raiyati jote” 
is used when an undoubted right of osou- 
pavey is being dealt with. The only dis. 
tinetion that aan be drawn between the 
slause, in that oase and in this is that a 
special sovenant is inserted’ in fhis ease 
fixing the old rent of Rs. J,300 as the rent 
to be paid on holding over till sush time as 
a. new rent.is fixed, while in the other ense 
there is silense as fo this, But this sove- 
nant is nothing more than an expression of 
what; the law would hold without it and 
sanno’, ju their Lordships’ opinion, alter the 
general cors'ruotion of the dosument. 


The appeilants! Counsel further urged that’ 


(1) 5 L A. 164; 3 C. 1, В. uoc. 0,;3 Sar, P.C, 
J, 847; Bald,‘ 165, 
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the present ease was nob ruled by the other 
besause he said thatin this ease there was 
an antecedent oeoupanoy right, whereas there 
was no aneh in the other ease, and that in 
the light of that fast the agreement must 
receive a different interpretation. To make 


-good such an argument the onus is obviously 


on the appellants to prove sueh an antesedent 
right. In their Lordships’ view they fail 
to do so, for several reasons. In the first 
plase, they bring no elear proof on the sub. 
jest. But, further, there is a very significant 
proeseding ina litigation whish arose between 
the parties in 1877, That was after the expiry 
of sight years from 1864 and the respondent’a 
father sued for khas possession, Tha 
defendants, Jardine, Skinner & Oo., pleaded’ 
(2) an oosupancy right and (4) that the 
suit wae premature, no attempt having 
been made to settle the terms of & new 
lease under the right to get a renewal 
for one more term, The Subordináta Judge 
held that there was no oesupansy right, but 
that the suit was premature, Appeal waa 
taken to the High Court, and they, in 
affirming the judgment, said ag follows, after 
expressing. the view that the action was pre- 
mature: “If the respondents (defendants) 
had been satisfied with this judgment woe 
should have been inelined to dismiss tho 
appeal with eost, but notwithstanding the 
suggestion of the Court, the Government 
Pleader who appears for the tenants thought 
it advisable to lay before us & eross-appeal. 
That eross appeal is against the finding of the 
lower Court that the defendants had nota 
right of ossupaney in this land. It was 
contended that they had sueh right of 
oecupanay beeause the land Idased'to’ them 
is salled a jote and besause from the date 
of the lease granting them that jote down 
to the presént time' they have- oseupied it 
for twelve years and upwards, and: sòn- 
sequently must be regarded as having 
aright of ossupancy. It seems to us that. 
if there ia anything elear in regard to & 
right of oesupansy as defined by Act X of 
1859, ittisw right seeruing to a raiyat and 
not to persons who are middlemen, 1% would 
be, we think, a morístrous'strairing ‘of ihe: law 
to apply the term “right: of’ Gestipanuy’ fo áuuh 
en estate as this,” 

Their Lordships do not sonsider that this 
will found an astual plea of res judgcata, for 
the defendants, having sugageded gn the 
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other plea, had no oseasion to go furthar 
as to the finding against them: but it is 
the finding of a Court whieh was dealing 
with fasta nearer io their ken than tha 
fasts ere to the Board now, and it sertainly 
ereates & paramount duty on the appellants 
to displace the finding, a duty whioh they hava 
not been able to perform. 

Lastly there is the internal evidence from 
the tava itself, where the pote is said to be 
ereated—an expression little suited to the re. 
sognition of a pre-existing right, 

‚ On the whole matter their Lordships agree 
in all pointe with the judgment of tha learned 
Judges of the Appellate Court and they 
will humbly advise His Majesty to dismias the 
appeal with eosta. 

Appeal dismissed. 

, Soliaitors for the Appellants: Маввга, Burton, 
Yeats & Hart. 

. Solisitora for the Respondent: Menara, W. 
W. Box & Oo. 


PATNA HIGH COURT. . 
Civi, Revisions Nos, 21 Амр 22 ов 1921. 
July 23, 1921, 
Present :—Mr. Justies Busknill. 
BATAHU JHA— PETITIONER 
versus 
PARMESHWAR RAI ano OTHERS — 
OPPOSITE PARTY, 
Eupert evidence—Comparison ој handwriting— 
Burden of proof—Signatwre—Denial, 


Although itis true that under the Evidence Act 
comparison of handwriting is a legitimate enough 
method of supporting evidence and the view of 
persons competent to express opinions may be in 
many oases of considerable valne, the opinions of 
thoge who have not carefully studied the art of 
caligraphy is not asa rule of very great utility, 
Indeed so uncertain and inexact isthe science of 
the study of caligraphy that it has been for some 
years past the tendency to regard evidence even of 
experts as of somewhat inconclusive character. [p. 
286, col. 2.] 

Where an application purports to have been signed 
by a certain person and that person appears in 
Court and denies having signed the application, the 
burden of provifg that he did sign іс is cast upon 
the party relying upon that fact. [p. 286, col. 2; p. 
937, col. 1.) А 

Revision against an order of the Munsif 
of Sesond Court, Muzifferpur, dated the 18th 


Deeemher 1920, 
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Mr. Satya Sunder Bose, for the Petitioner. 

Messrs, Purnendu Narayan Sinhád' and Murart 
Prasad, for the Opposite party, 

JUDGMENT.— This is an applieation in 
sivil revision in sonnestion with an order 
whieh was passed by the Munsif of the Sesond 
Court of Muzafferpur dated the 18th Desom- 
ber 1920. It eonaerned the refusal by the 
Mansif of an applisation made by an austion- 
purehaser at a rent desree to set aside 
a previous order which had been made by the 
Мапа, under whieh he had allowed the sale 
of a holding (whish had been ordered under a 
rent desree) to be set aside on payment into 
Court of the deereta! amount due. The 
eireumstanses under whieh this applieation 
has arisen are eertainly somewhat pesuliar, 
The landlord of the land in question was the 
Darbhanga Raj, whieh instituted a rent suit 
in the Court of. the Munsif at Muzafferpur 
against two tenants, who may here be salled 
the judgment-debtors. This rent suit ap- 
‘pears to have been deereed in favour of the 
landlord, who exesuted under it by selling the 
holding in respeet of whieh the rent was due. 
It is said that the rent deeree was obtained 
ez parte, but this is not here very material. 
After the sale had taken plaee, and it must be 
mentioned thatat the sale the present applisant 
was the purohaser, certain other persons, who 
may be ealled the 3rd parties, applied to the 
Munsif praying that they might be permitted 
to pay into Court the desretal amount of the 
order under the rent suit, on' the ground that 
they had purshased the property at an 
auction money sale, whioh had been, so they 
said, held a long time prior to the rent suit, 
The Munaif, however, refused this applisation, 
holding that the judgment-debtors alone 
were undor the Bengal Tenaney Ast sapable 
of taking up the position of being able to have 
the sale set aside by a deposit of the smount 
due under а rent deeree. All this, I should 
remark, fook plase without the knowledge or 
sitation of the present applieant, the austion. 
purshaser at the rent. deeree sale. 

The next step seems to have been that 
these 3rd parties appeared before the Munsif 
with an applisation, purporting to be signed 
by one or both of the judgment-debtora 
praying that they might be ailowed to pay in 
the deoretal amount, and it is also said witha 
vakalatnama authorising a partieular legal 
prastitioner to represent them in this behalf, 
When these papers were plaged byfare the 
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Munsif, he thereupon, without any впврівіор, 
granted the permission asked. Apparently 
the application was made on the lith 
September 1920 and the order authorizing 
the payment aud deslaring that the sale 
would be set aside and tha matter dismissed 
as the elaim would be fully satisfied on the 
deposit of the desretal amount, was dated the 
28th September of last year. . 

lt is diffienlt under the oeirsumstanees to 
see what other eourse the Munsif sould well, 
then, have adopted, although it might be that 
it would have been more regular had the 
applisants given noties or had the Maunaif 
givennotiee or ordered notiee to ha given to the 
&ustion.purahaser at the rent-deoree sale. 
Bresently and not long after this proseeding 
had taken plase, the austion-parehaser came 
to the Court in order to obtain а вору of hia 
aale eertifisate, and presumably, with the 
intention of obtaining in the ordinary sourse 
possession of the holding whish he had 
purehased. However, to his surprise he found 
when he arrived at the ofise of the Court 
that the sale, under whieh he imagined he 
had purshased the tenure, had been set side. 
As he was elearly under the impression that 
no such thought as payment of the money 
deeree had seriously entered the judgment- 
debtors’ minds, ke saw them and anbsequently 
made an applieation befora the Munsif that 
his order anthorising the payment into Court 
of the deeretal amount should be set aside. 
The applisation same before the Uourt on 
the 18th Desember 1920, and the attitude 
whish was adopted by the Munsif seems to 
my mind to hava baen somewhat obseure. 
The two judgment-debtors, whose names were 
Parmeshwar Rai and Mahadeo Rai, both went 
into the witness. box and swore that they had 


never made any applisation to deposit the. 
that the signature or signatures” 


money, 
whieh purported to be on the petition to be 
allowed to pay into Court the desretal amount 
was or were not their signature or signatures, 
and (although this does not appear in the 
order passed by the Munsif) it is stated at 
the Bar to me that they alao said that 
they had not in fast authorized any Vakil 
to represent them on any sueh sort of appli- 
ention. і 

Now it does seam to me that when the 
two judgment.debtors deliberately on oath 
gave evidenas to the в езі thas a dosument 
or dosuments upon whieh the Мапа had 
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previously asted and whieh purported to be 
signed by them were not in fast signed by 
them or one of them, but were forgeries, it 
was insumbent upon the Munsif to eonsider 
very sarefully whether he should not have 
taken evidense from the other side. I think 
that, under sueh eonditions, the applicant 
here, who was the petitioner before the 
Munsif, had dissharged tbe onus whish lay 
upon him by proving prima facte that the 
doenments whieh had been asted upon by the 
Munsif were not authentio, Now it may be 
said that the only party eited by the appli- 
eanbin the proeeedings before the Munsif 
was the landlord (the Darbhanga Raj), and 
it has bean quite rightly pointed out by the 
learned Vakil for the respondent here, that 
is, for the Darbhanga Raj, that there waa 
no direst allegation of fraud against the Raj 
ав snob, It із 016016 to say from anything 
whieh appsars in the order made, by the 
Munsif what, if any, were the allegations of 
fraud whieh bad been made, but in the 
petition whish is now before me it is sug- 
gested that some of the agents of the Raj 
had, in eollusion with the so-salled third 
parties (that is to say, ‘those persons who 
alleged that they had purehased the property 
prior to the rent desree as a result of an 
auction money sale), manipulated for their 
own purposes and prepared the false doeu. 
ments whish eonstituted the evidence upon 
whieh the Munsif asted in setting aside the 
austion-rent desres sale. 

It is also pointed out by the learned Vakil 
for the applicant here that it would seem 
that the Pleader who appeared as represent- 
ing the judgment-debtors in this alleged 
fraudulent applieation, purporting to have 
been made by the judgment-debtors for 
setting aside the sale under the rent desres, 
war, in fast, one of the Pleaders ог the 
Pleader who often appears in that 
loeslity for the Raj itself. It may 
have been extremely diffionlt and perhaps 
impossible for the applisant here to have 
proved oonolusively any fraud ог eollusion 
on behalf of the servants of the Raj with tha 
Зей parties, who stated ibat they had 
рогећа :өі at the money anation deeree sale 
It may be too that if it had baen the ease that 


some of the agents of the Raj had asted 


imoroparly in eollusion with these alleged 
purohasars in sonnestion with attempting to 
got the rent desree sale set aside, that the 
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Raj should primarily ` hava-rightly been sited- 


to appear as respondents to the application 
whish was being, made by the austion pur- 
sharor at the rarit-desrea sale, Bat the only 
persons who were ostensibly before the 
Munsifand whom he knew as legal persons 
before: him in connestion with tùa applisation 
to set aside the sale, whieh had taken plase 
under the rent deeree, were the two judg- 
ment debtors, and, as they appeared them- 
selves before him on the 18th Desember 1920 
and repudiated entirely and designated as 
forgeries the dosuments upon whish he pur- 
ported to aet. before, he should, І think, 
have taken more definite noties of what they 
stated and.should, if he had been able so to 
do, have sited those or issued noties on those 
against whom the allegations of fraud were 
made if they were known, and at any rate, 
if they were not known and sitation was, 
therefore, impossible,-to call upon the Raj to 
show any reason why the order whieh he had 
previously made on the 28th September 1920 
should not be reseinded. I confess it is 
perhaps a little diffieult to understand exastly 
the position whieh was taken up by the Raj 
before the Munsif, ‘It is said that the Raj 
really adopted an indifferent attitude. and 
eertainly now to-day before me the learned 
Vakil for the Raj has taken up what Г eon- 
sidered to be & very proper position. It is 
said that the applicant may not be а very 
desirable tenant, but that, after all, has little 
to do with the present question before me. 
What the Munsif actually did and where I 
think that he has made an error, is that 
without hearing or investigating the matter 
any further, he saya that it would appear that 
the judgment.debtors in eollusion with the 
austion-purehaser are now denying that thay 
had deposited on their own behalf the money 
in question. He does not, however, say why 
Łe somes to this eonelusion, nor apparently 
does he base it upon any evidenee whish he 
had reseived, for, asa matter of fast, we know 
that he had reesived none to that effect. 
The only ground upon whieh i can 


see his conelusion was based was that 
he thought that the signature of 
Parmeshwar Rai (one of the judgment. 


debtors), whieh was on his deposition, bore 
a resemblance to the signature whieh’ 
appeared on the pstition dated the 11th 
September 1920, in whieh it was asked thas 
the deeretal . amount , might. be paid into 
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Court for the purpose of setting, aside the 
sale under the rent deeres. 

I should like in aonneotion with this to 
make two observations. The first ia that 
although it is true that under the Evidenee 
Aot somparison of handwriting is a legiti. 
mate enough method of supporting evidenee . 
and the view of persons aompetent to express 
opinions may be in many eases of sonsider- 
able value, the opinions of those who haye 
not earefully studied the art of aaligraphy is 
nob ssa rule of very great utility. Indeed 
so uncertain and inexast is the ssiense of 
the study of ealigraphy that it has. been: 
for some years past the tendeney to regard 
evidense even of experts as of somewhat 
ineonolusive sharaeter, Secondly it is obvi- 
ous that if persons were going to take the 
trouble to plase & signature ona petition 
such as the one under eonsideration or upon 
a vakalatnama authorizing a legal practi- 
tioner to appear on someone’s behalf, the 
least whieh one would expest, and it із what 
one might ехрвоё with prastieal sertainty, 
would be that they would make some effort 
that the signature whieh they did plaee or 
eaused to be plased on such documents would 
bear some  resemblanee to the genuine 
signature of the person whose signature they 
desired it to be mistaken for. Consequently 
the mere faat that there was а resemblance 
between the signature alleged to bo false 
and a signature admitted to be genuine does 
not earry any very great weight. For these 
reasons, therefore, I am quite satisfied that 
this matter should be referred bask to the 
Munsif, He musttake it that, when the 
two judgment- debtors have definitely sworn , 
that they did not. make this applieation, 
that they did not give this vakalainama 
and that the signature or signatures whieh 


* appeared on those dosumenis are not in 


fast their. own, that eonstitutes a prima facie 
case which throws upon the other side, if 
there is any other side, the onus of rebut- 
ting it, That, I feel sure, is a sorreat 
exposition with regard to the burden of proof, 
„whieh is very ooneisely but well pointed out 
in the case of Mohima Ohunder Dhur ч. Jugul 
Kishore. Bhuttacharji (1) at page 739, where 


‘a Beneh of the Caleutts High Court pointa 


(1) T 0, 80 ab p.799, 00.1, В. #18144, Dec, 
(м. в.) 1022, í 2d 
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out that where a plaintiff himself same for- 
ward and denied tha exeeution of a dosument, 
this was sufficient to east upon the defendant 
the burden of proving its genuineness. Now 
it is true that there is no defendant here in 
one sense, and it may be that it will not 
be possible for the applisant to site those 
- persons whom he alleges to have been 
guilty of falsifying these doauments. It 
may very well ba further that, should he 
be во advised, it may be that the proper 
plase where suah serious allegations should 
be investigated should be a Oriminal and 
not a Oivil Court. Atany rate the matter 
must go baok and the Munsif must deal 
with the applisation upon the lines whieh I 
have given. 
The same jadgment will govern Civil 
Revision No. 22 of 1921, 
` Oase seni back. 


D 


OALOUTTA HIGH OOURT, 
APPEAL FROM APPELLATE Decree No, 313 
or 1919, 

July 16, 192C, 
Present: — Mr. Justice Walmsley and 
Mr, Justiee Greaves. 

RAJANI KANT MONDAL Ax» OTBERS 
—JDrrenpAmTS Nos. 4 TO Á—ÀAPPELLANTS 
versus 
KANTI OHANDRA MANDAL axp OTHERS 
—PLAINTIFES— RESPONDENTS, 


Will—Life.estate to daughter and remainder to 
lestator's heirs—Construction of Will —Heir, 


A testator, by his Will, devised certain properties 
for the maintenance of his childless widowed 
daughter and provided that after her death his son 


or his воп'в son ог апу other heirs should get the , 


same properties: 


Held, on a construction of the Will, that upon the 
death of the tenant for life (i. e. daughter), the pro- 
perties would pass to the person or persons who 
was or were the testator’s heirs on the death of 
the tenant for life, and not to the person who was 
the heir of the testator at the date of his death, 
[р. 238, col. 1.] 

Appesl against a deoree of the Subordi. 
nate Judge, First Court, Burdwan, dated the 
16th of Desember 1915, affirming a deeree 
of the Munsif, Kalua, dated the 13th of Mareh 
1918. 


FACTS appear from the judgment. 

Babu Brojolal Ohakravarty (with him Babus 
Bipin Bekari Ghose and  Prokash Ohandra 
Mozumdar), for the Appellants.—The point 
turns upon the construation of the Will. 
When the residue was undisposed of, it formed 
a part of the estate cf the testator and had 
vested in one who was heir of the testator at 
that time. What is meant by “reverting to 
the estate?” The intention of the Will was 
to make provision for the maintenanee of 
the daughter. He sontemplates two sorta of 
people—(1) daughter, (2) persons having 
right to the estate by right of inheritanes. 
Only after Manoda dies, persons who are heirs 
would get the property, Here itis a grant 
of а right to daughter to profits and  usufrust 
of the property. Only enjoyment is given to 
Manoda. On Manoda’s death, the heirs are 
to get. There is no ulterior bequest to any. 
body after the eessation of gift to Manoda. 
There are no two independent bequests. 

"Sons, son's sons, or any other heir” some after 
Manoda’s interest веввев, The second portion 
of the Will as it stands means intestasy. 
There is no expression to benefit anybody. 
Upon the fasts, he wanted to die intestate. 
There is elear intention that there was no 
disposition of the remainder after having made 
a bequest to his daughter. He left his son 
Bholanath. The only intention was to make 
provision for.daughter and no other inten- 
tion. Sons, son’s sons, ete," do not mean 
any particular individual. Who knew who 
will be the heir and whether the heir will be 
competent to take? There are all these and 
similar uneertainties. 

Babn Shtb Ohandra Palit, for the Respond» 
ents, not called. 

Baba Bira) Mohan Mo:wmdar, for the 
Deputy Registrar. 

JUDGMENT, 

Greaves, J.—This is an appeal by defend- 
ants Nos, 2 to 4 from a desision of the First 
Subordinate Judge of Burdwan, affirming a 
decision of the Munsif at Kalna. The ques. 
tion that arises із with regard to the eon. 
atrustion of a Will of one Umesh Chandra 
Mandal, The Willis dated the 15th Falgun 
1303 B. S. The testator died soon after 
exeeuting his Will. By his Will he devised 
sertain properties referred to in the sohedule 
for the maintenanse of his daughter, Srimati 
Manodabala Dasi, who was a childless widow; 
and the only question that arises upon this 
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Will is whether upon the death of the widow- 
ed daughter who was given a life-interest, 
the properties passed to the person who was 
the heir of the testator af the date of 
his death or to the person or persons who 
was or were the testator’s heirs on the death 
of the tenant for life. But for the argnment 

' addressed to us by the learned Vakil for the 
appellants, I should have thought that the 
matter was absolutely clear from the terms 
of the Will itself, The testator provides 
that after the death of Manoda, his son or 
his son's son or any other heirs should get the 
same properties, that is to say, the properties 
in whish Manoda was given a life-interest, 
lt is quite slear that the testator intended to 
give the properties, after Manoda’s death, to 
his aon, or if that son was dead, to his son’s 
вор, that ie, his grandson, by that воп or it 
thers was no grandson, to the heir of the 
testator to be ascortained at the death of 
Manoda, 

It is perfestly truo, as the learned Vakil 
for the appellants has told us, that there area 
large number of eases in whieh it has been 
held that the property vests in the remainder- 
man immediately upon the death of the 
teatator although the enjoyment ia postponed 
because в life-estate supervenes. 
rulings do not apply to this ease, beeanse 
it is elear on the terms of the Will that the 
‘properties did not vest either in the son or any 
one else on the testator's death, that there 
was no vesting of the property until the death 
of the tenant for life, Manoda, That being 
во, you have to assertain the heirs of the 
teatator at the time of Manoda’s death, It 
appears ёо me that both the lower Courts 
have sorreotly interpreted the Will, and ao- 
eordingly the appeal fails and must be dis- 
missed with eosts, 


WALMSLEY, J.—I agree. 


Appeal dismissed, - 
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OALOUTTA HIGH COURT. 
ÁPPEAL FROM APPELLATE DEORER No. 353 
or 1919, 

July 16, 1920. 
Present: — Mr. Justiso Walmsley and 
Mr. Justise Greaves. 
RAHIMUDDIN KAZI ax» orarss— 
DEFEX DANTa—APPELL ANTS 

р versus ` 
RADHA GOVINDA. BHOUMIK— 
Pialatir8y—RESPONDENT. . 
Civil Procedure Code (Act V 1908), О, XLI, т. 277, 


scope of—Appellate Court—Hvidence, additional, 
admitted without recording veasons—Hemand. 


rule 27, Civil 


The provisions of Order XLI, 
only and not 


Precedure Code, are directory 
mandatory. [p. 239, col, 1.] 

Where an Appellate Court, without recording any 
reasons as provided in Order XLI, rule 27 of the 
Civil Procedure Code, admitted in evidence a 
Khatian taken from & Record of Rights published 
after the decision of the case by tae First Court 
and there was no valid suggestion why the Khatian 
should not be admitted: 

Held, that under the circumstances there was no 
ground to remand the case. [p. 239, col. 2.] 


Appeal against a deeree of the Sub. 
ordinate Judge, Third Oonrt, Tipperah, dated 
the 2196 of November 1918, reversing that 
of the Munsif, Second Court вё · Ohand- 
pur, dated the 25th February 1918, 


FAOTS appear from the judgment. 

Babu Birendra Kumar Das, for the Appel- 
lants.—The settlement should not hava been 
proved by oralevidense. There is no direst 
evidence as to Barga Settlement. Refers to 
Womes Ohunder Chatterjee v. Ohundee Ohurn 
Roy Ohowdhry (1), I might have shown 
that the Khatian was prepared behind my 
bask. I might have heen able to’ rebut 
the presumption, I objeeted to this Khatian 
being used. Во І submit that I am entitled 
to &remand. The lower Appellate Court was 


* not entitled to admit additional evidence at. 


the appellate stage. See Order XLI, rule 
27, Civil Prosedure Code, I have been serious- 
ly prejudiced. The above seation of the Civil 


` Prosedure Code was sonsidered in a Bombay 


ease. Refers to Kessowji Issur ү, G.I. Р, 
- Railway Co, (2). If some inherent laauna or 
defest is brought out on reading the evi- 


Ind, Dec. (x. в.) 787. ` 

. x pe at p. 727; 9 Bom, І, Е, 671; 

Ta os 461; 31 B, 381; 17 М.І, J. 
М, І. Т. 485 (P0), . 
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denas, then can а Court admit additional 
evidense, On final publisation of the Khatian, 
they might have asked the Conrb of first 
inatanse for review on finding additional 
evidenos, The Khatian has been missonstrued. 
Thad no opportunity to rebut the Khatian. 

Baba -Gopal Ohandra Das, for the Respond- 
ent, referred to Gopal Singh v. Jhakri Rat 
(3). The Court is not bound to give reasons 
for the admission of additional evidense. It 
is direstory and not imperative. So the 
additional evidence is not irrelevant. 

Babu Birendra Kumar Das replied. 

JUDGMENT, 

WarMsLRy, J.—This appeal arises out of a 
rent suit. The landlord olaimed the prise 
of Parga paddy atthe rate of eight maunds 
of- paddy par annam, The defendants 
ad mitted rent at the rata of Rs. 4 per annum, 
The first Court dismiaaed the suit altogether. 
On appsal by the, landlord the learned 
Sabordinate Jadgo dasraed the suit. In 
disposing of the appaal, the Subordinate 
Judge admitted a Khatian taken from а 
resently published Resord of Rights (the final 
publication apparently was made between 
the date of the Munsit’s judgment and the 
date on whieh the appeal was heard), and he 
held that the evidense of the Khatian was 
enough to turn the seale in favour of the 
plaintiff, 

Three points are raised before us in sesond 
appeal, 

The first is that the Judge was in error 
in admitting the Khatian at all at that 
stage. The ssecnd is that after having 
desided to admit it, he onght to have given 
the defendant an opportanity "of produeing 
rebutting evidense, and thirdly, that the 
Khatian has not been sonstrued properly. 

With regard to the first point it has been 
frequently held that the provisions of 
Order XLI, rule 27, are direotory and not 
mandatory and in the present instines we 
must remember that the Judge and the 
Pleaders appearing before him were all 
familiar with the importance to be attached 


to the Hesord of Rights, so that it is not ` 


` surprising that the Judge omitted to resord 
his reasons. 

With regard to the seeond point, the 
learned Vakil for the appellants urges that 


(3) 12 0. 37; 6 Ind. Des, (x. я.) 25, 


, advantage of the defendants. 


they cought to have had an opportunity of 
giving evidense, and he tells us that in a 
case similar to this whieh reeently came 
before another Bensh of this Court, the 
appeal was remanded in order to give the 
defendants a shanse of meeting the Khatian. 
In the present instanse, however, in answer 
to our questions as fo what evidense the 
defendants eould produse, he has only been 
able to make guesses and to suggest that 
the defendants might prove that the Resord 
of Rights was prepared behind their baek or 
that there was fraud in the preparation of it. 
It is over a year sinsa the Judge disposed 
of the appeal and if the defendants really 
had anything to say against the Record of 
Rights, their Pleaders would certainly know 
what their complaints ars. In my opinion 
thess suggestions show that there is no 
reason why wa should cast upon the parties 
the burden of another hearing. 

The third point raised ia that the Khatian 
has been wrongly construed, The area men- 
tioned in the plaint is one Kani, We are told 
that in the Khatian the area of the sote for 
whieh 8 maunda of paddy is entered as Barga 
rent is l'1l6 of an acre. That ів all to the 
The deoree 
whioh has been passed against them will not 
prove that the area whieh they hold was one 
Kani only. 

I think the appeal fails on each of the 
grounds taken and it must, therefore, be 
dismissed with oosts, 

Greaves, J.—I agree, 

i . Appeal dismissed. 


MADRAS HIGH COURT. 
SPECIAL BENCH. 
. RgrFERRED Casu No. 4 or 1921. 
April 19, 1921. 
Present; —Sir John Wallis, Kr., Chief Jaatiee, 
Justise Sir William Ayling, Kr., and 
Mr. Justiee Krishnan. 
Tas DEPUTY OOMMISSIONBR ano 
SEORETARY то тне CHIEF COOM-i 
MISSIONER, or INCOME-TA X, MADRAS 
— REFERRING Orrices 
versus 
* Messes, ВНАМЈЕЕ RAMJEE акр Co. 
—ASBEaSEX, 


- Income Tan Act (VU of 1918), з. 8— Person nana 
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resident in British India —Profits and gains arising in 
British India—Taw, how recoverable—Non-resident, 
status of. 


Profits and gains accruing to з person non- 
resident in British India are chargeable if they 
can be got at in British India, whether they are 
assessed In the name of an agent of the non- 
resident or not, [p. 241, ool, 2.] 


For the purposes of section 8 of the Income Tax 
Act, ib makes no difference whether the non- 
resident person entitled to the income isa British 
subject or a foreigner: in either caso he is charge- 
able: [р. 241, col.1 .] 


Саве stated, under sestion 51 of Ast VII 
of 1915, by the Deputy Commissioner and 
Secretary to the Ohief Commissioner of [n- 
some-tax, Madras, in hia letter dated the 
llth February 1921, in pursuance of the 
order contained in the judgment of the High 
Court in the exereise of its Ordinary Original 
Civil Jurisdistion, made herein and dated 
the 28th September 1920. 

This ease came on for hearing on the 
116 April 1921. 


FACTS appear from the judgment. 

Mr. S. Srinivasa Aiyangar (with Mr, R. 
Ganapathi Atyar), for the Assessees.— The 
assesses is residing at Mattashery in Coohin 
State. The real question of law is whether a 
non-resident foreigner, who earries on business 
in British India without an agent there, 
eomes within the jurisdiction of the Collector 
for the purpose.of assessment to insome-tax. 


[ҮЙ Ашан, C. J.— Look at sestion 8 of the 
Ineome Tax Ast. Itis clear from that seotion 
that, whether a person is & foreigner or not, 
if the insome acernea or arises in British 
India, that income is assessable. ) 


Mr, S. Srintcasa Atyangar.—I admit that the 
ineome arises in British India. There are two 
things necessary for the purpose of assessment: , 
(1) The assesree must be within the jurisdie: 
tion, (2) the insame must;arise i in British India. 
The geations applisable to non-residents are 
section 5 ' (1), eestion 6 and section 7 of the 
English. Finance Act of 1918. The sorres- 
ponding. sections: in the Indian Ast are 
meotions 34 and 33. My point is that the 
Oolleetór of, „Malabar. has no jurisdietion to 
аввеввее me, Sestion 1, sub-sestion 5, defines 
Colleetor. . There is no place of business 
of the assessee in Malabar, The head offiae 
of the firm is in „Bombay and assording to 
the definition o£ “Gollestor,” onl$*the'Cóllüet- 


: The Vakil then referred to 


or of Bombay has jurisdiotion to assess me; 
sections 17, 
18 and 20 of the Ast and to a decision in 
Secretary to the Board of Revenue, Income- 
Tax, Madras v. Arunachalam Ohettzar (1). 

[Kaisaxar, J—What do you say to sub- 
clause 2 of seetion 33? ] 

Mr. 8, Srinicasa Aiyangar. —That is only put, 
in to enlarge the provisions of the Ast even 
as against the property. Then the Vakil 
referred to Kensington Income Tax Oommit- 
stoners v. Aramayo (2) and to Rex v. General 
Income Tax Oommisstoners for Aldringion, ` 
Houghton $ Hove, Hx ратів A. M. Singer (3), 
to support his contention. 

Mr. O. Madhavan Nair (Government. 
Pleader), for the Referring Offiser.— The, 
assessee used to send his agents to British 
India. The agents  eontraeted with the 
European firms and kept the money in 
British Banks. 

(Watts, О. J.—Then you say, this asseasea 
earried on business in British India. ] 

Mr, C. Madhavan Nair.—(The reference was 
read) From the referenee it is slear that this 
person has business eonneetion with British 
India. Seation 33 (1) provides only a 
machinery. Itdoes not mean that the person 
esnnot be assessed in any other way. 

Then the Counsel referred to Tischler v. 
Aptherpe (4) and  Dovaell's Ineome Tax 
Laws. f 

Seetion 33 is only a supplemental aiding 
Beetion. The view of the previous ease is 
followed in Werle v. Oolguhoun (5). This 
view derives strength from other seations of 
the Act: see sestions 8 and 9 (1). Secretary to 
ihe Oommissioner, Salt, Abkari and Separate 
Herenue, Madras v. Ramanathan Chetii (6) 
was then referred to. 


(1) 59 Ind. Oas, 482 at p. 488; 39 M., L, J. 649; 
(1920) M. W. N. 7&9; 29 M. L. Т, 16; 13 L. W. 886; 
44 M, 65 (F. B.). 

(2) (1916) 1 App. Cas. 215; 84 L.J. K. B. 2169; 
118 L. T. 1083; 6 Тах, Oas. 518; 59 S. J. 715; 81 T, L, 
B. 606. 

(8) (1916) 114 L, T. 1170; ius J. K. B. 1758; 32 
T, L, R. 421. 

(4) (1885) 52 L. T. 814 at pp. 816, 817; 38 W. R. 
548; 49 J. P. 372. 

(5) (1888) 20 Q. B. D. 753 at p. 760; 57. L. J. Q. В. 
828, 58 L. T. 756; 36 W, В. 618; 52 J. P. 644, 

16) 53 Ind. Cas. 976; 48 M. 76 at p. 81; (1919) M, 
W. N. 826; 10 L. W. 570; 87 M. L. 7. 603; 26 M, L. T. 
441 (Е, B.). 


Voi. ХТУ] 


“DIAN CASES; 


241 


DEPUTY COMME, AND SEOY, TÒ THE CHIEF COMMR, OF INOOME TAX, MADRAS t. BHANJEE RAMJEE & cO, 


The only other diffisulty is with regard ts 
the definition of the word 'Collestor. This 
is anew point whish was not raised before the 
Referring Offiser. 

Mr. 8, Srinivasa Atyangar, in reply.— 
Whether the trade is separate or not, does not 
matter. The whole thing is erroneous, The 
whole income is assesaable and it is not to be 
distributed over the different distriets. See 
Beetion 2, elause 5. The Collestor must be of 
the plase where the prinsipal plase of busi- 
néss is situate. In Werle у, Qolquhoun (5) 
the awsessee was the agent, sc there is no 
point in it. f 

OPINION.—The question whioh the 
Board was direeted to refer is whether in 
the cireumstanees, the Collestor of Malabar 

. had jurisdistion to assess the petitioner. Now 
the income whioh is taxable under the Aot 
is ав provided in eestion 3, “all insome from 
whatsoever souree it is derived if it aaerues 
or arises or is reseived in British India, or is 
under the provisions of this Aet, deemed 
to acerue or arise or to be reeeived in 
. British India’ and under seetion 33 (1) 
in the ease of;any person, residing out of 
British India, "all profita or gains asoruing 
or arising to sueh person, whether direotly 
or indireatly through or from any business 
connestion in British India, shall be deemed 
to be insome aoeruing or arising in British 
India” and is eonsequently;taxable under the 
express provisions of sestion à, It makes no 
difference with regard to this sestion whether 


eome within British India,” whieh snpports 
the sonstrustion that the profits or gains 
are chargeable if they eau be got at in British 
India, whether they are assessed in the name 
of an agent of the non‘resident or not. This 
was expressly desided on the eorresponding 
seation of the English Aot by Mathew and 
A. L. Smith, JJ., in Tischler v. Apthorpe (4), 
whieh . was .approved by the Court 
of Appeal in Werle v. Oolguhoun (5), and 
it 


was held that a non-resident who 
.had heen himself assessed whilst іп 
England had been properly assessed, All 


that the latter part of the seetion does 
is to provide machinery by whieh the tax 
san be levied where the non-resident eannot 
himself be got at. 

In the present oase, the petitioner 
resides and has his prinsipal plase of business 
in the Cochin State in Muttaneherry, whieh 
adjoins British Coehin and prastieally forma 
one town with it, and the petitioner not 
only does a large part of his business in British 
Ooshin as stated in the referenee, but also 
aesepted notices and submitted the neaessary 
returns to the Collestor of Malabar, of which 
BritishOoshin forms a part for insome-tax pur- 
poses. The referense states that "eontraeta for 
the supply of goods are entered into and signed 
at'the offices of firms in British Ooshin and 
the goods are delivered at the jetties of the 
purehasers: the sale proseeds are paid to the 


' firm's agent or other duly authorised servant 


the non-resident entitled to the ineome isa ` 


British subjeet or a foreigner, iu either 
ease he ia ohargeable with the tax in British 
India. It has, however, been argued that 
beeause seetion 33 (1) not only provides 
that such profits and gains shall Ба deemed 
. £o be income aeoruing or arising within British 
India, but goes on to provide that they “ shall 
be chargeable to inoome-tax: іп the name of 
the agent of any sush person, and sush 
‘agent shall be deemed to be.,....the assesses 
in respeet of sugh ineome-tax,’ the profits 
and gains in question are not shargeable 
unless they are assessed to income-tax in 
the name of an agent of the non resident, 
This eonstrustion is not supported by the 
proviso immediately following: Provided that 
апу arrears of tax may be resovered also 
in вевогівпве with the provisions of this 
Ael from any assets of the non-resident 
person whieh are, or, may at any .time 


16 


‹ 


іп eash' in British India or by eheques whieh 


are oashed in Banks in British India." In 
these sirenmstanees, it seems slear that these 
are profits and gains arising to the petitioner 
through or from his business eonneastions in 
British India in respeet, of whieh he ia 
aasesaable under the Aet. The petitioner never 


. Setup the oase that his prineipal plaoe of busi- 


. of Bombay by virtue of the 


ness in British India was situate in Bombay 
and that, therefore, even as regards his 
gains and profits in British Ooshin he 
ought to have been assessed by the Collestor 
definition of 


. Collestor in section 2 (5). His case was that 


the business in Bombay was: earried on by 
another firn in whieh he was merely 4 
partner and that there were no assessable 
profits or gains arising to him in British Coehin, 
It there . were, he did not. dispute the 
right of the .Collestor of Malabar to assess 


.him in respest of them. On the contrary 
.he submitted: the neeessary returns to the 
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-НАТИП KHÁW-U, GULAB KHAN, ` 
Colleetor of Maldbar and did not raise this 
point either before the Oollestor or on his 
appeal to the Board of Revenue. nor is it 
dealt with either in the order direeting 
the referenee or in the reference itself. In 
these ciraumstances it is not open to him 
to raise thie question now and it is unneses- 
sary for us to sonsider it. The petitioner must 
pay the sosts of tha referense, Rs. 250. 

M. 0. Р, 
Reference answered, 


LAHORE HIGH COURT, 
Seconp Orvin AeegAL No, 425 or 1921. 
May 31, 1921. 

Present :— Mr. Justise Wilberforse. 
NATHU KHAN AND ANOTHER—- 
DEFENDANTS— APPELLANTS 

versus . 
GULAB KHANC--PrAINTIFF AND 
WAZIR KHAN-—DEFENDANT— 
RESPONDENTS. 

Qivil Procedure Code (Act V of 1908), вв. 148, 181 
—Pre-emption decree— Payment not made within time 
M final-—Eztension of | time—Qowrt, power 
"of, 


Where a pre-emption decree becomes final owing 
to the failure of the pre-emptor to pay the. purchase. 
money within the time limited in the decree, no, 


Qourt has any power to alter its terms so as to 


extend the time allowed for payment, 


Second  sppeal from а deerse of the 
Distriet Judge, Sialkot, dated the 22nd 
Deeember 1920, affirming that of the Munsif, 

- First Olass, Raya at Narowal, Distriet Sialkot, 
dated. the 8th November 1920, 

Mr. B. D. Qureshi, for the Appellant. 

Lala Madan Gopal, for the Respondents, « 

.JUDGMENT.—The date fixed for the 
money to be paid in two pre-emption suits 
was 8th Desember 1920, On the 7th 
Deeember 1920 the plaintiff appealed in 

. both esses against the desision of the 
Court and asked for a redustion. The money 
. ordered to be paid by the first Court had 
- not been paid by the 22nd December 1920, 
on whieh day an objestion was made that 
the deeree of the first Court had lapsed. 
. "This plea was not aeseptedii by the}hDistrist 
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:in the Appellate Court.. 
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Judge who proseeded to allow 15 days 
extra for payment, otherwise he maintained 
the desision of the Trial Oonrt. Now the 
defendant vendee has some пр оп sesond 
appeal and his Oounsel urges that as the 
money was not paid by the 8th Desember 
1920, the desree,has beeome null and void, 
This sontention must slearly prevail It 
was at one time sonsidered that an Appellate 
Court had power to extend the period fixed 
by the Trial Court under the provisions of 
sestion 148, Civil Prosedure Code, "This 
appears to have been the view held in 
Naba v, Pathana (1). This view is clearly 
incorreot, as has been shown by.the Allahabad 
High Court in Suranjan Singh v. Rambahal 
Lal (2) and Hirdey Naruin v. Alam Singh 
(3). The latter is a olear authority that 
when a deeree has become final, no Gourt bas 
any power to alter its terms so as to extend 
the time allowed for payment. This 
desision was resently approved in а Full 
Beneh desision of this Court to whieh I 
was a party, Mr. Madan Gopal for the 
respondent rests his position on other 
sections sush ав seotion 151, Order XLI, rule 
33, and Order XX, rule 14. Section 151 
eertainly has no application, nor have either 
of the other provisions, He also refers to 
Kodai Singh ү, Jatsré Singh (4), but in that 
sase the propriety of the period allowed for 
payment by the First Court was in question 
In the present oase 
there has been merely an inexsusable delay 
in payment by the plaintiff. 

Iaesept the appeal and dismiss the suit 


' with eosts in all the Courta. 


-Appeal accepied, 


` 


(1) 18 Ind. Cas, $0; 60 P. R. 1918; 53 P. L. В. 
1918; 72 P. W. R. 1918, 

C 21 Ind. Oas, 586; 85 А, 582; 11 А, de J. 

NO 48 Ind, Cas, 353; 41 A. 41; 16 A. L. Ј, 


arr 18 A. 376; 7 Ind, Dec. (N. в.) 289 (Е. B.). 
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PATNA HIGH COURT, 
APPEAL FROM APPELLATE DECREE No, 49 or 1920, 
І July 14, 1921. 

Present :—-Mr, Jwala Prasad, Acting 
Chief Justise, and Mr. Justise Das. 
AWADH BIHARI DIKOHIT 
AND OTHERS—APPELLANTS 

versatus 
-JITU SAHU AND ANOTGER—ÉUESPONDENTSE, 


, Possession—Dispossession—Burden of proof. 


Where a person was in possession of a certain 
property prior to his dispossession by another 
person, the onus is on the latter to show that he 
bad а better title than the former. 


Appeal from a desision of the District 
Jadge, Mozufferpur, dated the 23rd August 
1919, reversing a desision of the Munsif, 
Sitamarhi, dated the 10th Desember 1918. 

Mr. L. N. Singh and Mr, Janak Kishore 
for Mr. Bhagwan Prasad, for the Appellants. 

Mr. B. N, Mitra for Mr. Hasan Jan, for 

the Respondents. 
` JUDGMENT, 
: dwan& Prasan, A. О.  J,—The only 
point raised by Mr. Laehmi Narain Sinha is 
that the sale-deed exesuted by Charitar, 
defendant No. 7, was invalid during the life- 
time of his mother, inasmush ав till then he 
had not sueseeded to the property and eonse- 
quently the plaintiffs deriving their title 
from Oharitar have no right to ejest the 
defendants, howsoever their title may be 
valid, 

The point raised was fully disoussed and 
diaposed of by the Court below. The sale. 
deed in favour of the plaintiff was exesuted 
in 1915, As a matter of fact long before 
that his mother, Musammat Jiranohad, relin- 
quished her right in his favour and she had 
been dealing with the property as guardian 
of her minor son Defendant No. 7, Charitar, 
therefore, was in possession of the property 
and was sompetent to transfer the same to 
the plaintiffs. The want of a proper deed 
of relinquishment  exesuted by Musammat 
Jirano in favour of Oharitar did not at all 
affest his title to the property. Apart from 
this the · plaintifs were actually put in 
possession of the property on the basis of 
the sale-desd exesuted by Oharitar and while 
they тәгә so in possession, they were dis- 
possessed in the year 1917 by the dofend. 
ants on the strength of a valid writ of 
delivery of possession. The defendants being 
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trespassers, eould not dispossess the plaintiffs” 
even though their title was defestive. This 
proposition was enunsiated in Asher v. 
Whitlock (1) and has sinse been followed 
іп а number of вавек. Thess eases have 
been referred to in the ease of Haradhan 
Mandal Modak y.:Iswar Das Marwari (2). 
The plaintiffs being in possession prior to 
their having been dispossessed by the 
defendants, the onus is upon the latter to 
show that they had batter title than that 
of the plaintiffs. They having failed todo 
so, the Court below was. right in desreeing 
the plaintiffs’ suit. The appeal is aseord- 
ingly dismissed with eosts. 

Das, J.—I agree. 

Appeal dismissed, 

(1) (1865) 1 Q. B. 1; 85 L. J. Q. B. 17; 11 Jur, (N. а.) 
925; 18 L. T. 254; 14 W, Б, 26, 
m 88 Ind, Cas, 707; 2P, L, J. 01; ЗР, І, W, 





LAHORE HIGH COURT, 
Szoonp Оту, Аррват, No, 796 or 1918, 
June 7, 1921, { 
Present ; —Mr. Justice Wilberforea and 
Mr, Justiee Abdul Qadir. 
Musammat MANO AND OTHERS-—DEFENDANTE 
— APPELLANTS 
versus 
BASANT SINGH AND OTSERS— PELO AINTIFES 
—-RESPONDENTS, 


Custom — Succession — Daughters — Collaterals of 
seventh degree—Bwrden of proof—Bains Jats of Khera, 
Taksil Garhshankar, District Hoshiarpur—Riwaj-i-am, 
entry in, value of—Biwaj-i-ams of Heshiarpur District 
of 1884 and 1914, preference between. 

е 


The-burden of proof as to whether remota 
collaterals, such as of the sixth degrae, exclude 
daughters, rests on the party who asserts its exist. 
ence, [p. 244, col, 2.J 
` Among Bains Jats of Khera, Tahsil Garhshankar, 
District Hoshiarpur, daughters exclude collaterals 
of the seventh degree from succession to ancestral 
property. [p. 246, col. 1.] 

The riwaj-i-am, where it gives expression to tho 
opinion of males in favour of the rights of females 
at a time-when no litigation was expeoted, is of 
special value. [p. 245, col. 2.] 

The riwaj-i-am of the Hoshiarpur District compiled 
in 1914, which was compiled with great cera, should 
a in preference to that of 1884, Гр. 245 
col. 2, 
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MANO 0, BASANT SINGH, 
' Sesond appeal from a deeree of the 
. Additional Distriet Judge, Hoshiarpur at 
.Jullundur, dated the Ist Desember 1917, 
reversing that of the Subordinate Judge, 
Sesond Class, Hoshiarpur, dated the 21st 

: May 1917. ` 

Lala Fakir Ohand, for the Appellants, - 

Sheikh Niaz Muhammad, for the Respond- 
ents, 

JUDGMENT.—The plaintiffs in the suit 
out of whish this seeond appeal has arisen 
are sollaterals in the seventh degree of one 
Sundar Singh, à Bains Jat of village Khera 
in the Garhshankar Tahsil of the Hoshiar- 
pur Distriet. The defendants, Musammai 
dni Kaur and Musammat Puro, are daughters 
of Sundar Singh. On the death of Sundar 
‘Singh his lands were mutated in favour of 
Musammat Mano, his widow, who, in her 
"urn, mutated the same in favour of her 
daughters. The воПабега1в sued for a deelara- 
tion that the alienation in favour of the 

x daughters should not affeet their reversionary 
rights. ‘There were two main issues'in 
the ease, namely, whether the property in 
dispute was ancestral qua the plaintiffs 
and whether the onus of proving the sustom 
entitling sollaterals of the seventh degree to 
exelude daughters rested on, the plaintiffs 
or not, It has been held by both the Courts 
below that the property is ansestral and that 
the plaintiffs havea right to bring the suit. 
The only: question now left to be eonsidered 
is the question, of onus. The learned Subor- 
dinate Judge placed the burden on the 60l- 
laterals to prove the eustom in their favour 
and holding that they had failed to diseharge 
the onus that rested on them, dismissed their 
guit with costs. Ор appeal the learned Dis- 
triot Judge, while admitting very fairly 
many points in favour of the daughters, 
inelined on the whole to the view that 
sollaterals of the seventh degree had an initial 
‘presumption in their fayour and that the 
‘onus of proving that daughters ean exelude 
them should have been plased on the daught- 
‘ers, As it was admitted before him that 
there was sush a lask of definite instanaes 
.pne way. or the other, in the tribe in question, 
“that whighever side had to prove the sustom 
would feil for want of evidence, he aseepted 
the appeal and gave the -Plaintiffs the deoree 
sought for. 

-Against this deeision the defendants. 
appellants have preferred this sesond appeal, 
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whieh has been argued before us by Lala 
Fakir Chand on behalf of the appellants 
and by Sheikh Niaz Muhammad for the 
plaintiffs. respondents, 

For the appellants it is urged that in the 
riwaj-t-am of 1914 relating to the Hoshiarpur 
Distrist, in answer to question 45, itis slearly 
stated that "Jats of Tahsil Hoshiarpur and 
Garhshankur and Kalas say that a daughter 
сап впвовеї in the absense of heirs up to 
and ineluding collaterals of the fifth degree.” 
It is eontended, therefore, that this entry 
should result in plasing on  eollaterals 
remoter than the fifth degree. the burden of 
showing that they oan exelude daughters, 
Lala Fakir Ohand farther argues that the 
lower Appellate Court erred in attaching 
any weight to the earlier rtwaj-!-am of 1884 
whish was favourable to the eollaterals, but 
whieh has been superseded by the latest 
eompilation and the value of whieh has been 
otherwiss doubted in several judgments of 
He refers by way 
of illustrating this. to Further Appeal No, 
1229 of 1910 [Rakmat Khan v. Musammat 
Bisan (1)], & Division Beneh judgment of the 
Chief Court, in whieh the previous riwaj-:-am 
of Hoshiarpur Distriet was eritieised and. 
it was held that no weight could attach to it. 

He also relies on Abdul Karim v. Sahib Jan 
(2) and Bholi у. Man Singh (3) to show.that in. 
similar eases in other distriots the onus of proy- 
ing @ sustom in their favour had been plased 
on the sollaterals. In Abdul Karim v. Sahib 
Jan (2) the parties were Muhammadan Raj. 
puts of Ambala Distrist and the eollaterals 
Seeking to oust a daughter were of the seventh 
degree.. This ruling, while belpfnl so far 
as the degree of relationship is eonoerned, 
is not very useful, sonsidering that it related 
to Muhammadan Rajputs. The other ruling, 
however, Bholi v. Man Singh (3), is more 
helpful. The parties are Hindu Rajputs of 
Ambala Distriet, and in a .dispute between 


daughters and collaterals of the sixth degree,: 


it has been held that “the burden of proof 
as to whether remote collaterals sush as of 


the sixth degree exclude daughters, rests on- 
This. 


the party who asserts its existense.” 

ruling dissusses the whole question of the 
ч), 19 Ind, Oas. 850; 186 Р. W. B. 1918; 284 P, L 

Е.І 

KC TE В. 1908; 99 P, L, В, 1208; '29 Р, ү, 


И 18) 86 Р. В. 1908; 146 P, W. R. 1808. — , 


R. 
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relative elaims of daughters and eollaterals 
very elaborately and after sonsidering all 
the earlier rulings on the point, arrives at 
ihe above sonelusion. It is, therefore, in 
our opinion, entitled to great weight and we 
are in entire sesord with the following 
general remarks of Mr. Justiee Ohntterjes 
and Mr, Justiee ‘Robertson in this judgment 
at page 407, Р, R. 86 of 1908 [Bholi v. Man 
Singh (8)1:— 

“Too grest a stress should not be laid 
on the agnatie -prineiple in desiding the 
question of susesssion -when the agnates are 
remote in degree, and that it should ba borne 
in mind that а eontrary principle in favour of 
the female relations, and partisularly daugh - 
ters, has always been in operation and has 
modified the former more or less in many 
instanees,”’ Е 

The learned Judges -have made another 
point in the above-mentioned judgment 
whieh deserves to be notised as of some 
assistavee in the present ease. They observe 
(at page 408) :— 

' Another point to be horde in mind in 
sunnesiion with onus of proof in matters 
like the present is that there is no rule of law 
whieh lays it on the defendants. They are 
in possession and plaintiffs, who seek to 
disturb their title and who would be post- 
poned to the daughter if the sase was 
governed by the personal law of the parties, 
vie, Hindu Law, would fail unless they 
affirmatively proved a superior right. It 
haa been held that those who set up a 
eustom opposed to their personal law have 
to prove that eustom...Plaintiffs, therefore, 
ought to have begun the prodnstion of evi. 
dense in secordanes with these prinsiples 
instead of being made only to rebut the 
defendanta’ evidenes.” 

We think the prinsiple laid down above 
may be followed in the present ease. 

in the arguments addressed to пв on 
behal€-of the respondents stress has been laid 
on the riwaj-t-am of 1884 and on Exhihits P-6, 
P.7 and P-9, filed by the plaintiffs. We 
fail to see how the ritwayj-t-am of 1884 san 
override the entries made in that of 1914, 
whieh seems to have been compiled with 
great ваге, Ав to Exhibits P 6, 7 and 9, 
they do not help the respondents very mush, 
They are sopies of judgments in eertain 
similar enses, but P.6 relates to sollaterals 


of the fifth degree and eqn in no way affeet. 
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the status of those of the seventh degree. P.7 
relates to sollaterals of the sixth degree and 
is not very helpful. Р.9 is the only one relat- 
ing to collaterals of the seventh degree and 
supports the sontention of the respondents, 
but in view of the general prineiples we 
prefer to follow in this ease, that judgment 
alone eannot be suaffisient to determine thia 
point. Sheikh Niaz Muhammad has referrad 
us to several rulings in whieh the burden 
of proof has been plased on the eollaterals, 
but every ease proeeeds on its own merita 
and on the rtwaj-t am of its own distriot. 
We are not impressed by any of the argu- 
ments advanced on behalf of the respondente, 
We are of opinion that the initial onus in 
this ease shonld have been determined by 
the riwaj.z-am of 1914. The lower Appel. 
late Court seems to have overlooked the 
remarks of their Lordships of the Privy 
Couneil, reported in Beg v. Allah Ditta (4), 
empbasising the value of the riwaj-i-am 
as a strong piese of evidense, sapesially when 
favouring a daughter or daughter's son. 
The. rtwaj i-am, in the present instanse, is, 
as has been already observed, of great value. 
It was prepared by the late Mr." Hum- 
phreys, who was well-known as а éareful 
Officer. The following remarks made by 
him in the introduetion to his compilation 
deserve attention: “Oare was taken to 
ensure that the questions were fully under- 
stood and to record the answers oxastly 
as given. At-the final attestation whieh 


` took place. under my own supervision, some- 


members of the legal profession were present 
and helped to add preeision to the replies," 
This shows that the eare bestowed on this 
sompilation was more than usual It ig 
spesislly noted by the Settlement Offser 
under the answers to question 45 that 
"eustom appsars to be changing, as regards 
"ihe right of a daughter to suseeed, in her 
favour.” As observed by the Ohief Court 
in a ruling reported as Saide Khan v. Amire 
un-nissa (5) the riwaj-t-am, where it " givas 
expression to the opinion of males in favour 
of the rights of females at a time when no 
litigation was  expeeted," is of spasial 


(4) 88 Ind. Cas. 354; 45 P. R. 1917; 12 Р. ү. R, 
1917; 21 M. L. T. 310; 82 M. L. J. 615; 19. Bom. 1. 
By 388; 15 A. І, J. 525; 21 С. W. N. 842; 44 С, 749, 
26 О. L. J. 175: 44 I. А. 89 (P, C.). 

(B) 45 Ind. Сав, 966; 94 P. iR. 1918; 109 P, W. R., 
1918, 
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value. We hold, therefore, that the onus 
was rightly laid on the eollaterels in this 
ease by the Trial Court and that they have 
failed to disehargo it, We aceept this appeal 
‘and dismiss the fenit of the plaintiffs with 
вовёв throughout, 

Appeal accepted, 


t BOMBAY HIGH COURT, 
First Оти, Arrear No. 132 ок 1919, 
July 19, 1921, 

Present :—Sir Norman Maeleod, Kr., Chief 
р Justiee, and Mr. Justise Shah. 
[VINAYAKRAO MORESHWAR NATU— 

DEFENDANT No, 9— APPELLANT 
versus 
GYANOBA HARIBA NAVALE— 
— RESPONDENT, 

`- Specific  performance—Vendor and  purchaser— 
Registration—Title—Lquity—Inquiry—Tenant in pos. 
session—Agreement to sell to tenant—Bale to ‘third 
person, validity of. 

No purchaser can protect himself merely by 
registering his document of title, against the title 
of a person in possession of the property, the sub. 
ject-matter of his sale-deed, and if he ignores that 
possession and fails to make inquiry into its nature 
and origin, he will be affected by all the equities 
which the person in possession is proved to have, 
[p. 247, col. 1.] 

Ifa tenant is in possession of certain property 
with ‘an agreement in his pocket to become the 
purchaser of the property, that circumstance gives 
him an equity repelling the claim of a subsequent 
purchaser who makes no enquiry as tothe nature 
of his possession, [p. 247, col. 1.] 

First appeal from а decision of the 
First Olass Subordinate Judge at Poona, in 
Suit No. 554 of 1917, 

' Mr. Ooyajes (with him Mr. K. H. Kelkar),, 
for the Appellant. 

Mr, Gadgil (with him Messrs. P. V. Ntjsure, 
8. О. Joshi and B, C. Mehendale), for Re. 
spondent Nc. 1. 

Mr. D. S. Manditk, for Respondent No. 3. 

А JUDGMENT. 

- Maocgop, О; J.-—This is an appeal from 
the desision of the First Olass Subordi- 
nate Judge of Poona, in Original Suit No, 55 
fo 1917. Я 

Oertain lands in the village of Fulgaon 
originally belonged to one К. B. Dhavle, 
who, on the 25th June 1910, agreed to 


sell them to the plaintiff and his brother, ` 
defendant No. 4j/for Ra, 8,000. Rs, 1,000 
were paid ss earnest money, the  balaneé 
of Ев, 7,000 was to be paid after a ‘year. 
A Satekhat was exeeuted and registeréd. 
The sontrast,- however, fell through ав the 
plaintiff was unable to pay the balanse 
within the agreed time, Dhavle then sold 
the lands to defendants Nos. 1 and 2 and 
exeeuted in their favoura sale.deed, Exhibit 
72, on Ist July 1912. Plaintiff and defend- 
ant No. 4 gave their eonsent, relinquishing 
whatever right they may have had under 
their sontrast, The plaintiff, however, alleged 
that defendant No. 1 orally agreed to sell 
the lands to him for Rs, 8,000, ont of whieh 
Rs. 1,500 were paid as part payment nd 
the balanse of Rs. 6,500 was to be paid 
within five years. Plaintiff sued for sposifie 
performanse of this agreement. The first 
defendant denied that any sueh agreement 
had been entered into, but the learned 
Judge held the agreement proved and I see 
no reason for differing from him. . 
The terms of the agreement were that 
(1) plaintiff was to pay the expenses of 
the sale.deed; (2) plaintiff was to pay at 
once Rs. 1, 50C; (3) the balanee of Rs. 6,500 
was to be re-paid within five years; (4) 
plaintiff was to remain in possession of the 
lands; (5) plaintiff was to pay the assess- 
ment, and (6) plaintiff was to pay interest 
at. nine per sent. on Hs, 6,500, For that 
interest he passed а rent-note, Exhibit 27, 
for a term of five years. The evidenee 
was sufficient to prove that the plaintiff 
paid Re. 1,500; and ‘the fasts that plaintiff 
remained in possession throughout and that 
the sum of Rs, 585, the rent payable under 
the rent-note, was exactly nine per gent. on 
Rs. 6,500 would sertainly go very far to sub- 
stantiate the plaintiff’s евве,. s 
On the 7th November 1915 ‘the first 
defendant sold the lands to the third defend. 
ant for Rs. 7,800. The sale-deed is Exhibit 
73. Ones the Court somes to the eonslusion 
that the agreement set up by the plaintiff 
for the sale of the property to him has 
been proved, it must follow that the sale 
by the firat defendant was a frand on the 
plaintiff, and the third defendant ean only 
resist the plaintiff's slaim to вревібе perform- 
anse if he can show that he was a бона fide 
purohaser for value without noties. Defend. 
aut No. 3 bad to admit' that . defendant’ 
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No, 1 informed him that he was not in 
possession of the property, that plaintiff 
and defendant No, 4 were in possession as 
his tenants, and that he (defendant No. 3) 
made no inquiry of the plaintiff or the 
fourth defendant regarding the eireumstanees 
in whieh they were in possession. 

The learned Judge held that it was the 
duty of defendant No. 3 to inquire of the 
plaintiff under what title he really held, and 
had he so inquired he would have dissovered 
the plaintiffs oral agreement to рогећаве, 
It was no answer to tkat for the third 
defendant to say that as the plaintiff had 
passed the manyata to defendant No, 1 
relinquishing his rights onder the original 
Satekhat, he was entitled to presume that the 
plaintiff was in possession under the rent.note 
and had not entered into any later eontraet to 
purehase, 

The general prineiple, as laid down by 
Batty, J., in Tajudin v. Govind (1) and fol- 
lowed by Chandavarkar, J,, in Kondiba v. Nana 
(2), appéars to be that no purehaser san 
proteet himself merely by registering his 
dosument of title, against the title of а 
person in possession of the property, the 
subject-matter of his sale.deed, and if he, 
ignores that possession and fails to make 
inquiry into its nature and origin, he will 
be affested by.all the equities whieh the 
person in possession is proved to have. In 
Kondiba v. Nana (2) the defendant No. 2, who 
wüs in possession of the suit property, was 
found to have a title under an unregistered 
sale-deed whish was not, eompulsorily 
registrable. In this ease the plaintiff only 
had an oral agreement to sell whieh gave 
him no interest in the lands Bat in 
Daniels v. Davison (3) the Lord Ohansellor 
held that if a tenant was in possession 

with an agreement іп his posket to beeome 
the purehaser, those eirumstanses altogether 
give him .an equity, repelling the elaim of a 
subsequent purshaser, who made no inquiry 
as to the nature of his possession.” It would 
not, theréfore, be going much further to say 
that if the third defendant had made 
inquiries of the plaintiff as to the nature 
of his possession, he would have been told. . 
that the plaintiff was paying interest on the 


(1) 5 Bom. L. E, 144 a£ p. 158; 27 B. 452. 

(2) 6 Bom, L. E. 269; 27 B, 408. 

(8) (1809-11) 16 Ves 249 at p, 258; 17 Ves, 438; 
10{В. R, 171; 38 E. R. 978, 
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unpaid balanse of the purehase money al 
evidenced by the amount due on his rent-note, 


` being the equivalent amount of interest due 


on that balanee, and as the third defendant 
made no inquiries, he must be taken to 
have had eonstruetive notise of the agreement, 
That being во, it is not neeeseary to sonsider 
whether the third defendant had aetual 
notise, The learned Judge held on the 
evidenee that he had, but if the matter was 
to ba desided on the appresiation of that 
evidenee, it does not seem to me to be so eon- 
elusive in favour of the plaintiff as the learned 
Judge thought it was, 

I think that the appeal mus& be dismissed 
with sosta. If the plaintiff has not paid the 
amount direeted by.the Trial Court to be 
paid within three months from the date of 
the deoree, it must be paid within three 
months from to-day, The plaintiff of sourse 
must pay interest until the amount is paid. 

Saaz, J,—1 agree. | 

Appeal. dismissed, . 


PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE Deorzz No, 141 
or 1919. 

July 9, 1921, 
Present:—~Mr, Justies Coutts and 
Mr. Justiee Ross. 

Lala RAMOHANDRA PRASAD— 
Derenpaxt NO. 4— APPELLANT 

. versus 
MAHABIR PRASAD SINGH акр otügRIS— 
PLAIATIFFS AND Munshi DINKAR 
PRASAD AND OTHERS—DEFENDANTS 
2ND PARTY — RESPONDENTS. 

Hindu Law —Joint family—Oharge created by father 
—Subsequently born son bound—Contract Act (IX of 
1872), s. 'T74—Interest—Oompound interest on failure 
to pay simple interest— Penalty. 


A Hindu воп is bound by a charge. оп. ancestral 
property. created by his father before his birth. [p, 
48, col. 1.1 
á pos  iurroeitieh to pay compound interest ‘on 
ailure to pay simple interest is not invalid, not 
being в stipulation for increased interest within the 
Explanation to section 74 of the Contract Act, [р. 248, 
сої. 1] - | 
Appeal from з decree of the  Distriet 
Judge, Monghyr. | 

Messrs. Hai Guru Saran Prasad and 
A.N, Das, for the Appellant. 

 Messrs., Ganesh Dutt Singh and Raz 


Tribhuan Nath Sahay, for the Respondents, , 
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€; *- . « JUDGMENT. 

-Oourrs, J.— This appeal arises out cf а 
Aui& brought on a mortgage whieh was 
exesuted by the defendant No. 1 and the 
father of defendant No. 4 before the birth 
of this defendant. -In the Court of first 
iustanee it was held that the defendant 
No, 4 was not liable beeause his father was 
only a surety for the defendant No, 1, but 
the -suib was decreed against the defendants 
Nos, 1 to 3 for the principal amount with 
simple interest only,. although the rate 
stipulated in the bond was ‘eompound in- 
tereat in ease of default, 

"Оп appeal to.the Distriet. 
suit was: desreed in full and against this 
deoree:the defendant No. 4 has appealed. 

: The: first point taken in the appeal is 
that’ the defendant No. 4 is not bound. 
Thé. learned Distriet Judge bas dealt with 
this .. matter and has relied on tbe desisions 
of this Court in Béshwanath Prasad. Sahu v. 
Gajadhar Prasad.Sahu (1) and Mahabir Pra- 
sad y, Siri Narayan (2). The decision in Bish- 
юана £rasad. Sahu y. Gajadhar Prasad Sahu 
(1) is the desision of Jwala Prasad, J., 
and deals with the question of the interest of 
a son in ancestral property charged by 
the father before his birth, and he has 
held: that sueh a son is not: entitled to. 
any interest. ‘This follows the desisions 
of the Caleutta and Allahabad High Courts 
and ів, in my opinion, the oorreét view of 
of the law. 

* The other matter suh is argued in. 
this appeal is with regard to the rate of 
interest, and it is sontended that the in- 
terest is in the кише. of a penalty. The 
original interest: was :9 periaent, per month 
and: in ease of default the ‘interest: мав. 
24 "pér ' cent. 'eoipound | interesnt ' This 
interest ів not exeessive, and it has beer 
found: by the learned .Distrist Judge that 
there. is ‘no ‘reason to hold that it is in 
the nature of a penalty. Moreover it has 
been - -held, that B sontraef ‘to ] pey sompoünd. 
interest’ .on failure to: pay ‘simple interest - 
is noti inyalid, not-being в. stipulation for, 
insreased interest within the Explanation» 
to sestion 74 of the Contract Ast. Prayag, 


(1) 48 а. сан, 270, 3 P.L.J. 168; 8 P. L. v. 
286; (1917) Pat,-366. i 

` (2) 46 Ind. Cas, 27; 8 `P, L. J. 30674. РУУ. 437; 
(1918) Ра, 888,7... нә 
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Kapri v, Shyam Lal (3) and Janki Das 
v. Ahmad Husain Khan (4). In these 
sirsumstanees І mee no reason to interfere 
with the desision of the learned Distriat 
Judge and 1 would dismiss this appeal 
with sostes. 

Ross, J.—I agree. 


Appeal dismissed, 
(8) 81 С, 188, ppeal dismisse 


(4) 25 A. 159; А, W, N. (1902) 218. 





ALLA HABAD EN COURT, 
FULL BENCH. 
Етват Civit Аррвдт, No. 17 or 1919, 
July 9, 1921. 
Present :—Justiae Sir P. С. Banerji, KT., 
Mr. Justiae Tudball and Mr, Justiae 
- Sulaiman, 
Maharaja KESHO PRASAD SINGH 
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Civil Procedure Code (Act V of 1908), в. 11, Expl. 
Vi—Res judicata—Hindu Law— Widow —Alienation 
—Heversioner, suit by—Decision binding on other re- 
verstoners—Agra Tenancy Act (II of 1901), s. 79— 
Grove land—Suit to recover possession of grove land — 
Limitation. 


A suit by a reversioner for setting aside an 
alienation made by a Hindu widow in possession 
is brought by him in a representative capacity, that 
is, as representing the whole body of reversioners, 
for the proteotion of the estate. A decree in such 
a suit is, therefore, binding not only between the 
reversioner who brought the suit and the trans- 
feree, but also as between the whole body of 
reversioners on the one hand and the transferee or 
his representative-in-title on the other. This is so, 


.nob because one reversioner must in that case be 


deemed to claim through another, but because the 
reversioner who sues represents the others and 
Explanation VI of section 11 of the Code of Civil 
Procedure comes into operation.[ p. 260, col, 1; p, 254, 
col, 2; p. 255, ool. 1.] 

Pure grove land is not land held for agricultural 
purposes; therefore, the provisions of section 79 of | 
the Agra Tenancy Act have no application to a 
suit to recovér possession of a grove, which may 
be brought within the ordinary peried of twelve 
years’ limitation, [p. 266, col. 2.] 


First appeal from a desree of the Sub- 
ordinate Judge, Ghazipur, dated the 8rd of. 
September 1919. 

ORDER OF REFERENCE, 

TuDBALL AND бА АВ, JJ.—This a »pes1 
raises а question of law of sofisiderable 
ир It is a question whigh in the. 
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past has been deeided by this Court in one 
way, but in view of the desision in Venkata. 
narayana Pillay v. Subbammal (1) and also 
in view of the deeision in Chellagundla Vara- 
mma v. Madala Gopaladasayya (2) of the 
Fall Bensh of theMadras High Court, it seems 
io us that the matter should be resonsidered 
and either the old ruling affirmed or set aside. 
Without stating the aetual fasts of the gase, 
the point for eonsideration is as follows:— 
A Hindu widow transferred a portion of 
her husband’s estate. The next reversioner 
brought a suit and obtained а deaelaration 
that there was no legal neaessity and that 
the transfer was not binding on the estate 
after the death of the widow, The widow 
has died, The reversioner who brought the 
suit is no longer alive, The present next 
reversioner has sued for possession and it is 
urged that the decision obtained between 
the widow and the transferee on the one 
hand and the then next reversioner on the 
other, operates as res ,udicata between tha 
parties. This Court has held in Ohhiddu 
Singh v. Durga Dei (3) that the former 
desision will not operate as res gudicata. 
Sueh also was the decision of the Madras 
High Court in the past, But ір the sase of 
Venkatanarayana Pillay v. Subbammal.(1), 
their Lordships of the Privy Council pointed 
out that the suit brought by the presump- 
tive reversioner for a dealaration that the 
alienation is not binding on the estate is a 
suit brought by him in a representative 
eapaeity and that "there is nothing to 
preelnde в remote reversionear from joining 
or asking to be joined in the astion brought 
by the presumptive reversioner, ог even 
obtaining the sonduot of the suit, on proof 
of lashes on the part of the plaintiff or saol- 
lusion between him and the widow or others 
female whose sets are impugned.” Their 
Lordships have also remarked that “Under 
the Hindu Law the death of the female owner 
opens the inheritanes to tha ‘reversyYoners, 
and the one most nearly related at the time 
to the last fall owner beeomes entitled to 


‘possession. In her life time, however, the 

(1) 29 Ind. Cas, 298; 38 M. 406 at p. 414; 17 M. 
L. Т. 435; 28 M. L, J. 686; 17 Bom. L. R. 468; 19 C. 
W, N, 641; 2 L. W., 596; (1915) M. W. М. 555; 21 0. 
L. J. 615; 42 I. A. 126 (P. C.). 

(2):46 Ind. Cas. 202; 41 M. 659; 35 М.І. J. 67; 
А T. 115; 8 І. W. 62; (918) M. W.N, 461 

(8) 22 А. 882; AiW. М, (1900) 118; 9 Ind. Dees: 
(5.18,)11289, : d 
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reversionary right is a mere possibility or 
spes successionis, But this possibility is oom- 
mon to them all, for it eannot be prediest- 
ed who would-be the nearest reversioner at 
tbe time of her death. The Indian Law, 
however, permits the institution of suits in 
the life-time of the female owner for a 
declaration that an adoption made by her 
is not valid, or an alienation effested by her 
is not binding against the inheritanee, The 
two Artieles of the Indian Limitation Aet 
(IX of 1908) whieh deal with these two 
slasses of suita differ widely in their langu- 
age; Artisla 118, Sehedule J, sontains no 
restristion as to the person entitled to sue; 
whilst in Artiele 125 the suit is contemplated 
to be by the person who, if the female died 
at the date of instituting the suit, would ba 
entitled to possession. But it does not 
follow from these words that the suit 
brought in the latter · бане by the nearest 
reversioner is for his personal benefit, for 
the objeet is to remove а sommon appre. 
hended injury to the interests of all the 
reveraioners, presumptive and eontingent 
alike.” At the bottom. of page 419* their 
Lordships remark:—"It is the -eommon 
injury to the reversionary rights whieh 
entitles the reversioners to sue, Apart, 
therefore, from the question whether the 
next ‘presumable heir’ is ‘the legal represen. 
tative’ of the deaeased presumptive rever- 
sioner, there remains the outstanding fast 
of identity of interest on the part of the 
general body of  reversionere, near and 
remote, to get rid of the transaction which 
they regard as destrustive of their rights,” 
Explanation VI of sestion 11 of the Civil 
Prosedure Ocde says tbat "Where persons 
litigate bona fide in respest of a publie right 
or of a private right claimed in eommon for 
themselves and others, all persons interested 
in sush right shall, for the purposes of this 
section, be deemed to elaim under the persons 
so litigating.” This, read with seetion 43 
of the Spesifie Relief Aet and the remarks 
of their Lordships of the Privy Oouneil 
quoted above, seems to us to indieate elearly 
that the suit eontemplated in Artiele 125 of 
the Limitation Aet is s suit broughtby the 
-nearesí reversioner in па representative 
capacity, that the other  reyersioners 
although they do not slaim through the 
nearest reversioner, so far as their right to 


* Page of 38 М, LEd] 
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inherit when the reversion opens out is 
conserned, still they are represented in the 
suit brought for the declaration by the 
nearest reversioner. It has been held by 
the Privy Council in another ease that it 
would be futile to grant a deelaration to the 
effect that a plaintiff was the next rever. 
sioner. The futility of such a deslaration 
arises besause the widow is stil alive and 
the then presumptive reversioner may not 
be alive when she dies. It seems: to us 
that it would be almost equally futile to 
give. the, next presumptive reversioner a 
deelaration that the alienation is not binding 
on the estate, for the very same reason, 
unless the deeision in the matter is binding 
and operates as res judicata between the whole 
reversionary body and the opposite party. 
The point is of sonsiderable importanse, for 
this elass of eases is very frequent in these 
proviness. We think that the matter should 
be desided hy a larger Beneh and we, there- 
fore, refer this ease to the Hon'ble the 
Chief Justice for orders in order that it may 
be desided by a larger Beneh. Р 

. Mr. Haribans Sahai, for the Appellant. 

Messrs. U. 8. Ва:раѓ and P. L, Banerji, for 
the Respondents. 

JUDGMENT. 

' Baneest, J.—1 have had the advantage of 
reading the judgment prepared by my 
brother Tudball and I fully agree with it, 
There is nothing whish I may profitably add 
without repeating what he has said, 

Having regard to the resent prononnoements 
of their Lordships of the Privy Oouneil whioh 
my learned colleague has quoted at length, 
it must be held that a suit by a reversioner 
for setting aside an alienation made by a 
Hindu widow in possession is brought 
by him in a representative eapaeity, that 
is, ав representing the whole body of 
reversioners for the protestion of the estate. 
A deeree in sueh a suit is, therefore, binding 
not only between the reversioner who bronght 
the suit and the transferee, but also as 
between the whole body of reversioners on 
the one hand and the transferee or his 
representative-in-title on the other. This is 
go, not beeause one reversioner must in that 
ease be deemed to elaim through another, but 
besause the reversioner who sues represents 
the others and Explanation VI of sestion 11 
of the Code of Civil Prosedure somes into 
operation, In the Full Boneh oaeo- of 
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Bhagwanta wv. Sukhi (4) all’ that was 
held was that one reversioner did nob slaim 
through another. There are, no doubt, 
sertain observations of the learned Chief 
Justise in his judgment in that ease whieh 
are favourable to the appellant, but they 
sannot be followed in view of the opinion 
resently expressed by their Lordships of the 
Privy Oouneil. The whole question has been 
fully diseussed by my learned colleague and 
all that I need say is that I agree with him. 
In these eireumstanees we must dissent from 
the deeisions in whieh а eontrary view has 
been held and must rule that it is not open 
to the appellant to dispute the sorreetness of 
the desision in the former sase and to show 
that the mortgage made by the widow was 
for valid neeesnity. 

Speaking for myself, I am inolined to hold 
that the sale whieh took plase at the instanes 
of Kishun Prasad was a sale of the rights and 
interests of the widow sueh as they were 
deslared to be in the suit of the reversioners 
desreed before the sale, No doubt the pro- 
perty was deseribed to be the share of the 
husband held by the widow, bat as before the 
sale it was held as between Kishun Prasad 
and the reversioners that the mortgage by 
the lady eould not enure beyond her life and 
as the property was put up for sale in enforee- 
ment of the mortgage after the desree, the 
mortgagee must be deemed to, have cansed 
only the life-interest of the widow to be sold. 
lf this view is eorrest, the interest aequired 
by the purshaser at the auetion sale same to 
an end with the death of the widow and the 
appellant has no longer any right in the pro- 
perty. From either point of view, therefore, 
the appeal must fail in regard to the Zemin- 
dari property in dispute. 

„ As for the grove in dispute it is impossible 
to hold that sestion 79 of the Tenaney Aet 
applies to it, 

I also would dismiss the appeal. 

TupBALL, J.—This appeal arises ont of a 
Suit brought by the three plaintiffs-respond- 
ents as the reversionera of one Ram Manohar 
Ojha to resover possession of his estate from 
the various persons to whom his widow 
Musammat Audha Kunwar transferred or who 
took possession thereof after her death. The. 
defendants have separately appealed in 
respest of those properties whieh are. in their 

(4) 22 A.88 (F. B.); А, W.2N, (1899) 159; 19 Ind. 
Deo, (к, s.) 1064, VE 
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separate possession, The Appeal No, 439. of 
1918 has been settled and has been dismissed 
but without eosts. 

: The present appellant i is the owner "i tha 
Dumraon Raj. 
mat Dharshana Kuar is the widow of: one 
Babu Kishan -Pershad alias Kishan. Ram. 
Ram Manchar Ojha‘died about the year 1856, 
leaving three shildless widows and ‘an: estate, 
Two of the widows died, leaving Musammat 
Audha Kunwar in sole possession. The estate 
eOnsisted of Zemindari in four villages 
including а 2-annas, &-pies share in villaga 
Paehrokia, a grove No. 526 in Mauza 
Balihar, some mzafi and fixed rate tenaneies 
in another village and an qasupanay holding 
in the Distriet of Arrah, 

: The Zemindari was аш: to alluvion and 
diluvión and it was held’ under permanent 
settlement. 

The widow appears ‘to have soon sommens- 
ed-to: alienate the estate and her husband's. 
reversioners started litigation: in respeet 
thereto in 1883, with whish, however, we are 
not soneerned in this appeal. She fell in 
arrears with her Government revenue and as 
the Raja of Duoraon was a ao-sharer and 
liable jointly therefor to Government, it was 
recovered from him. On May 18th, !893, he 
sued her in the Hevenue Court to resover 
. what he had paid and obtained a simple 
money desree for Rs. 505.5.4 on 29th 
January 189%, In exeention of his deersa 
a portion of the estate wae attached and 
advertised for sale. Dhanai Ojha, the pre- 
sumptive reversioner, intervened' to save the 
property. He petitioned the Oollestor and 
asked to be granted a lease for twelve years, 
offering to pay off the deeree and to furnish 
Besurity. Тһе  Collestor approved, -but 
Musammat Audha Kunwar did not agree. 
Aesordingly on “December 25th, 1899, she 
Borrowed Rs, 1,000 from Kishan Pershad and 
mortgaged the estate to` him. Out of this 
sum she paid Ra. 587 to satisfy the Raja’s 
deeres. There ia no evidence to show what 
neecasity, if any, there was for borrowing the 
balanse of the Rs. 1,000. As this debt was 
not paid, Kishan Pershad sued and obtained 
a desree for sale on the basis of the mortgage 
on 3lat Marsh 1903. Thereupon Dhanai 
Ojha, the presumptive reversioner, at ónee 
sued , for а deslaration that the slienation 
by the ‘widow was without legal neses- 
sity and that neither it nor the deeree 
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obtained thereon by Kishan Pershad eould 
affect the estate otherwise than for the life- 
time of the widow or was binding on the 
reversionary body. 

: A deeree was passed in his favour to this 
effest on June-2 lat, 1904, as against the widow 
and Kishan Pershad. On 16th November. 
1904 the estate was sold at auetion in exesu- 
tion of the mortgage desree and purehased by 
Kishan Pershad himself. He entered into 
possession, The grove No. 526 in Mauza 
Balihar was not included in this sale, It 
was situated in a village of whieh the 
Raja of Dumraon із the -Zemindar. 
Subsequently Kishan  Pershad also. failed 
topay his Government revenue. -The arrears 
were reeovered from the Dumraon Raj as 
before. A suit for these was brought against 
him and adesres obtained, in exeeution of 
whieh the 2-annas &-pies share of Paehrokia 
was attashed and sold and purehased by the 
Raja in 1912. Musammat Andha Kunwar 
died on September 9th, 1914, The Raja of 
Dumraon thereupon unlawfully took posses- 
sion of grove No. 526 in Mauza Balihar. The 
present suit was instituted in September 1917 
by the three respondents as the next rever- 
sioners entitled to the estate on the death of 
the widow. Various defenees were raised by 
the two defendants, but in this and the son: 
nected appeal we are soneerned with only two 
of these, 

(1) The two defendants pleaded that the 
transfer by the widow was for legal nesessity 
and was, therefore, binding on the estate. 

. (2) In respest to grove No. 526, the Raja 


.of Dumraon pleaded that he was the Zemin. 


dar of Balihar, that the grove was a holding 
within the meaning of the Tenansy Aet, that 
he had taken adverse pessession of it on the 
death of the widow and a suit for possession 
ef it would lie only under sestion 79 of the 
Tenancy Aet for whish the period of limita- 
tion was only six months, that no suit вооа 
lie in the Civil Court and, moreover, was 
barred by limitation having been brought in 
1917, 

The Court below held on -both these 
points in favour of the plaintiffs and granted 
a deeree for possession of the grove No, 596 
and the share in Mauza Pashrokia and Rs, 25 
mé&sne profits as against the Maharaja Kesho 
Pershad Singh and for the other property as 
against Musammat  Dharshana Kuar, the 
widow.of Kishan Pershad, Both findings.are 
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ehallenged on appeal The first point is 
sommon to both appeals and the  sesond 
arises only in Appeal No, 17 оѓ 1919. No 
other points are pressed before us. On the 
main question, that of legal nesessity, the 
respondents raise the plea that the former 
deeision and desree of June Zlat, 1901, ob- 
tained by Dhanai as against the widow and 
Kishan Pershad is binding on the parties and 
this.Court eannot now go behind it; and as 
it was therein beld .that the transfer to 
Kishan Pershad was not binding" on the 
estate after the death of the widow, the 
reverdioners are now entitled to possession, 
These appeala came before a Bensh of this 
Court and the Judges who sonstituted that 
Beneh, being. of opinion that the ruling in 
Ohhiddu Singh. у. Durga Des (3) was no longer 
good law by reason of the prononneements 
of their Lordships of the Privy Counsil. 
in ‘the eases reported as Venkatanarayana 
Pillay v. Subbamnial (1) and Janaki ` Ammal 
v. Narayanasamt Atyar (5), referred these 
appeals for desision by a larger Baneh. 
The desision im Ohhiddu Singh у, Durga 
Det (3) is no doubt in favour of the 
appellants and against the contention of the 
respondents, In that ease Balu Singh was 
the last male owner. Some of hís brothers and 
nephews during the life-time of the widow 
sued: to set.aside eertain alienations as not 
being for valid and legal necessity. It was 
held that some of the alienations were bad 
and some were good. On the death of the 
widow, some of the nephewe, who were actual 
reversioners and who had not been parties 
to the former suit, sued for porsession of 
those properties in respest to whioh it had 
been held in the former suit that the 
alienationa were binding on the estate: This 
Oonrt held that the former deoisior did 
not operate as res judicata and was not 
binding on the plaintiffs. The desision was 
based on the finding of a Full Beneh of this 
Oourt in Bhagwonts v. Sukhi (4) wherein it was. 
held that where there are several reversioners 
entitled susegssively under the Hindu Law 
to an estate held by a Hindu widow, no one 
ofsush reversioners ean be held to slaim 
through or derive title from another, even if 
that other happens to be his father, but he 


(Б) 87 Ind. Cas. 161; 39 M. 684 at р. 636; 81 M. 
ү, J, 225; 20 М.І. T, 168; 14 A. L. J. 997; (1916) 2 
M. W. N. 188; 20 О. W. М, 1828; 18 Bom. L. Е. 856; 
24 0, L. J. 809; 4 La W,. 630; 48 I. A, 207 (Р, О,), 
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derives his title from the last full owner. Some. 
stress was also laid on aertain remarks of 
their Lordships in one of the judgments of the 
Privy Counsil in the oases reported as 
Jamoona Dassya v. Bamasoondasí ‘Dassya (6). 
and Ieri Dutt Koer у. Нати: Koeráin (7), . 
as tending to :show that their Lordships 
were of the opinion that the desision. 
in sush a former anit, did not operate 
as res judicata, Wa may as well at onde - 
state that we do not for a moment doubt 
the aesurasy of tho desision in Bhagwanta 
v. Sukhi (4) that’s reversioner who sus. 
eseds to the .estate onthe death of a widow 
inherits from the last male owner and not 
through. any other [reversioner. But we do 
not agree with the desision in Ohhiddu Singh 
v. Durga Dei (3). The former deeision is not 
a suffisient basis for the desision of the 
point now before us. No doubt at first 
glanee it might appsar to ba so when read 
with seetion 43 of the Spesifis Relief Ast. · in 
neither of the desisions raported as Juwmoona 
Dasya v. Bamasoondari Dassya (6) and leri 
Dutt Koer v. Hansbutit Kosrain (7) have 
their Lordships of the Privy Council de. 
sided the point, In the older one а 
doubt was expressed but по opinion, 
In the later one we. do not think it is 
воггевё to say that their Lordships express. 
ed a strong opinion that sush a deeision 
would not be binding rer judicata in the © 
onse of à new reversioner.. The plea was, 
raised before their Lordships that they 
should exersise their diseretion and refuse 
to grant the deolaration sought by the pre:, 
sumptive reversioner, on tbe ground tbat 
part of the ease raised a diffisult point of. 
law the desision of whieh, though involving 
expense and delay, mtght not after all be 
binding upon the actual reversioner. Their 
Lordships remarked that thia reasoning did 
not apply to the ease before them and. then 
eontinued: "Nor is it readily sonseivable that. 
the deeision will be fruitless, besause tha. 
question of law is of such a nature that its. 
deeision, though not binding as res judicata 
between the widows and a new reversioner,, 
would be so-atrong an authority, in point 


(8) 41. A. 72-at pp. 81, 82; 1. О. 289, 25 W. Е. 235;. 
8 Sar, P..C. J, 602; 8 Suth. Р, О. J. 222; 1 Ind, Dec. 
(x, в.) 182 (Р, O.). І 
‚ (7) 10 L A. 160; 10 O, 394; 18 C, І, В, 418; 7 Ind, 
nt 557; 4 Sar, Р.О, J. 459; 5 Ind, Dec. (5, в.). 
2 
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‚ав probably fo deter either party from 
‘disputing it,” 

It seems that itis the portion underlined 
.Gtalised) that Ње Beneh of this Court took to 
be a strong expression of opinion, We cannot 
agree that their Lordships -intended to say 
or did say more than that the desision, even 
tf it was not binding as res judicata, would 
be so strong an authority in point as pro- 
bably to deter either party from disputing 
it. They nowhere expressed a strong 
opinion that it would not be binding as 
res judicata between the. widow and a 
new reversioner. The deaision in Ohhiddu 
Singh v. Durga Det (8) entirely over- 
looked the eapasity in whieh a presump- 
tive reversioner sues in sueh в ease as the 
present one, There are four kinds of suits 
whieh a presumptive reversioner might bring 
against a widow and others: 

(1) For a deslaration that he himself is the 
presumptiye reversioner. 

(2) For а deslaration that an adoption is 
invalid. 

. (3) For a declaration that an alienation is 
not binding on the reversioners and eannot 
enure beyond the lifetime of the widow. 

(4) To restrain the widow from wasting 
and damaging the estate. 

The first elass would elearly be one brought 
іа a purely personal sapaeity and sush 
& deolaration has always been refused as 
being futile, besause no one san predisate 
that the plaintiff will be the setual rever- 
sioner when the estate aetually opens out, 

In the sesond olass it has been held [yide 
Ohsruvolu Punnamma v, Ohtruvolu Perragu (8)] 
that the presumptive reversioner represents 
the remote reversioner, provided the matter 
is desided after a fair trial, and that the 
same prineiple applies when a remote 
-reversioner is allowed to sue under spesial 
eireumstanses to set aside an adoption and 
that the true purpose of jhe concession of 
a right of suit in these cases is the protec- 
tion of the interest of the person or persons 
who may . eventually turn out to be the 
heir or heirs. In the case of Venkata. 
naragana Pilloy v. Subbammal (1) their Lord. 
ships of the Privy Counsil soneurred in the 
opinion of the Madras High Court that the 
. Presumptive 'reversioner's suit in sueh а заве 
is.im a representative өарасіёу. In this 


_ (8).29 M. 390; 1 M, L. Т, 183; 16 M. L. J. 807 (P. B.), 
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slass of .eases, therefore, the desision has 
been held to be binding as between the astual 
reversioner at the death of the widow and the 
adopted son or any one elaiming through him. 
‘In the ease of the third slass of suit, 
however, the Madras High Court until the 
deeision in the Full Bensh oase of Ohellagundla 
‘Varamma y. Madala Gopaladasayya (2) had 
sométimes drawn а distinstion between this 
slass and the seeond elass (to set aside an 
adoption), but in a Fall Bansh sase that 
Court has altered its-view in the light of 
the deaisions of the Privy Counail reported 
as Venkatanarayana’ Pillay v. Subbammal 
(1) and Janaki Ammal v. Narayanasami Aiyar 
It has now held that in this elase of 
case also the presumptive reversioner’s guit 


‘is & representative suit on behalf of all 


the reversioners. 16 seems to us obvious 
that sush a suit, if genuine and properly 
fought out, is one the true purpose of 
whieh is the proteotion of the interests of 
the person or persons.who may eventually 
turn out to be the heir or héirs, and that the 
position of the plaintiff in ‘both these two 
elasses of suits is exactly the same. 

Similarly in the fourth elass of suit to 
restrain waste, the plaintiff reversioner brings 
his anit in a representative eapaeity to protest 
the interests of #11 the reversioners: and also 
those of. the person or persons who may 
eventually turn out to be the astual heir or 
heirs, In the ease of Venkatanarayana Pillay 
v. Subbammal (1) their Lordships of the 
Privy Council remark as follows : — 

“The Indian Law, however, permits the 
institution of suits in the life-time of the 
female owner for a deslaration that an 
adoption made by her is not valid or an 
alienation effested by her is not binding 
against the inheritanse." 

They then point to the differenes in the 
language of Artieles 118 and 125, Sehedule I 
of the Limitation Ast, аз to who may institute 
the suit in each ваяв of ease, and then воп- 
tinue :—"“ Bat it does not follow from these 
words (of Artiele 125) tbat the suit brought 
in the latter ease by the nearest reversioner 
is for his personal benefit, for the object is to 
remove a common apprehended injury te 
the interests of all the reverstoners, presump- 
tive and contingent alike," 

They then point out the distinstion 
between the two slasses of suit and remark:— 

"But in both the right to sue is based 
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ton the danger to'the inheritanse common 
to all the reversionera whish arises from the 
naturae of their rights...... Although no doubt 
-aa their Lordships have already remarked 
‘there is great difference in the sharacter 
‘of the two slasses of suits, the position of the 
‘plaintiffs in both  instanses when  elosely 
examined will be found, so far as the роті 
for decisicn is converned, to'be the same.” =: 
We do not lose.sight of the fast that in 
the ease the point for desision was whether 
the. next reversioner was entitled on ‘thé 
death of the presumptive  reversioner' to 
‘earry ou: the suit instituted by the latter, 
‘but their Lordships elearly state ‘that apart 
from the question whether the next presum- 
able heir is the legal rapresentativa of the 
‘daseased presumptive  reveraioner, there 
‘yemaings the outstanding {воб of identity of 
interest on the part of the general body 
of reversioners, near and, remote, to get rid 
of the transastion whieh they regard as des- 
‘truetive of their rights. 

‘In the ease of Janaki Ammal v. Narayana: 
samt Atyar (5) a presumptive reversioner sued 
to restrain’ the widow from wasting the 
estate and for апу further relief whish the 
Gourt might deem fit to give in the ease. 
The Courts in India: held that waste. had 
not been. established. Before the Privy 
Counsil it was urged that he was entitled 
to а deslaration that he was the next pre- 
'sumptive heir, besause his elaim to be suah 
had been disputed. It was held that in the 
eirenmstanees, he having failed to make 
‘good the main heads of his somplaint, no 
suoh deelaration ought to be granted to him. 
This elaim for this deelaration was olearly 
a personal elaim, whereas the auit to restrain 
waste had really been brought in a repre- 
sentative eapaeity. Their- Lordships remark. 
ed as follows :— 

“Itis also. true that а reversionary heir 
...418 "recognized by a Court of ‘Law as 
having a right to demand that the estate 
be kept free from waste and free from danger 
during its enjoyment by the widow or other 
owner for life. Buta revorsionary heir thus 
‘appealing to the Court truly for the eonserva- 
‘tion and just administration of the property 
does во in a representative eapasity, so that 
the sorpus of the estate may pass unimpaired 
to those entitled to the: reversion. The law 
on thia subjest was reeently expounded in 
thefjudgment:of this Board delivered by Mr, 
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-death of the widow. 
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Ameer Ali in Venkatanarayana Pillay v. Şub- 
bammal (1). This representation is in law 
founded upon а different set of sonsiderations 


'from those whish would seek to stamp the 


eharaster of reversionary heir upon one 
individual. The latter operation attempted 
during the enjoyment of the life-estates 


_would necessarily be premature and might, 


as stated, be futile. The former is justified 
by the sonsiderations of keeping the estate 
intast for the persons to whom as reversioners 
it shall ultimately and at the proper time 
be determined that the estate shall go." We 
havelquoted at length from these two desisions, 
besause it seems to us clear that aceording 
to these remarks, in a suit like the one now 
before us, the former suit was slearly one 
brought by the presumptive reversioner in 
his representative eapasity and поб in his 
personal sapasity and the desision therein, 
if obtained after fair eontest and in the 
absenee of fraud and collusion, must be 
‘binding as between ‘the widow tind her aliense 
onthe one side and the whole reversionary 

body on the other, If it were поЁва binding, 
it surely would be futile to grant any sueh 
declaration as is sought, for no : опе ean 
predieate that the plaintiff reversioner will be 
the aetual reversioner when the widow dies. 
Sush а suit is slearly brought in à repre. 
sentative oapasity, in order fo keep intact 
the estate for the persons to whóm' as 
reversioners ‘it will ultimately. go on the 
The ` right claimed. by 


the presumpiive reverstoner is a right to 
demand that the estate be kept intact and 
free frow danger: during tts enjoyment by 


the widow. It is aright elaimed in eommon 
for himself and all the members of the 
reversionary body, f he solludes with the 
widow, that right may be enforeed by the 
next reversioner after him; If he dies during 
dhe proseention of his suit, his plaae aa 
‘plaintiff тву ‘ba taken by the Same: next 
reversioner.':Explanation VI of seetion 11 
‘of «the Civil Prosedure Code slearly laya 
‘down that where persons litigate bona ‘fide 
in respeot of a private. right slaimed in oom- 


‘mon for themselves and others, all persons 


interested in sush right shall for the 
purposes of thts “Section. be deamed to elaim 
under the pàraons go litigating.” ^ 

In the .pressnt sase, therefore, for the 
purpose of section llof the QOode, ths present 
plaintiffs. must .be deemed to slaim under 
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Dhanai Ojha. lt will be noted that this is 
so deemed only for the purposes of this 
section, and this does not nesessarily eonfliot 
with the desision-in Bhagwanta v. Sukhi (4) 
that the astual reversioner on the death 
of the widow inherite from the last male 
owner. Jt is only where sueh а deolaratory 
suit has been brought by the presumptive 
reversioner in his representative capacity, 
‘elaiming the right whish he has in sommon 
with - every other reversioner, that this rule 
laid down in Explanation VI of the seotion 
applies, 

In view, therefore, of the pronounsementa 
of their Lordships of the Privy Counoil as 
to the nature of sueh suits and the capasity 
in whish the plaintiffs therein sue, the 
logisal sonolusion at whioh the Ocurt must 
arrive is that a former desision, whioh- 
ever way if may be, is binding as between 
(the transferee and the aetual  reversioner 
when the widow dies, provided that the 
matter has been fully and genuinely sontest- 
ed, Our attention has been salled to the 
'desision of a Bensh of this Court in Darbari 
‘Lal v, Gobind Ram (9), whieh has adhered 
‘to the deeision in Ohhiddu Singh v. Durga 
‘Det (8). This desision does not resommend 
itself to us, We do not think that suffieient 
attention has been paid therein to the Privy 
Counsil rulings to whieh we have referred. 
‘Here also we uote that in Bombay the repre- 
‘sentative sharaster of the reversioner's suit 


"has all along been resoguized, The appellant | 


.has aequired at austion the right, title and 
interest, of Kishan Pershad in the share in 
.Manza Pashrokia, whieh he put to sale in 
,exeaution of his desree against his judgment- 
debtor. In view of the desision of 21st 
June 1904, -Kishan Pershad's right oame fo 
an end on the death of Musammat Audha 
Kunwar and the plaintiffs are entitled to 
reeover possession, 

There remains the question of grove 
No. 576. The appellant pleads that a 
suit for possession of this san only lie in 
.the Revenue Oourt and ought even there 
to have been brought within six montha, 
as he took possession of 16 on the death 
of the widow. Не is, he says, the Zemin- 
‘dar and the plaintiffs were agricultural 
‘tenants whom he has illegally ousted. It 


(8) 68 Ind, Cas, 624 19 A, І. J, 514 43 A. 
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‘months as laid down by the Act. 
eonsists of landa held or let for agrieultural 


‘desisiona by the Courts in India, 
-brought to shallenge an adoption there are 


'Jumoona Dasya v. 
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i s 
is pointed: out that the grove-holder, ав 
the Settlement Resords show, used to hand 
over half the produce of the grove as rent, 
It has to be admitted before us that the 
holder of this grove Ram Manohar. Ojha and 
his widow were  grove-holders pure and 
simple. They held no "Zemindari in the 
village and the land is land whieh was grant- 
ed by the Zemindar for the purpose of 
planting a grove, the grantee agreeing 
to hand over one-half of the fruit to the 
Zemindar. 

In the oase of Habibullah v, Kalyan Das (10): 
the late Sir Sunder Lal, J., reviewed the 
ease.law on the subjeat of the status of a 
grove-holder and pointed out that the son» 
sensus of authority of oases, desided hoth in this 
Oonrt and by the Board of Heyenue, is in favour 
of the view that land held for the’ purposes 
of a grova is not land held for agrienltural 
purposes. We do not propose to, diverge 
from this view and to import any- more 
uneertaihty into the law on this point, See- 
tion 79 of the Tenansy Aet enables a tenant, 
who has been unlawfully ejeeted from his 
holding by a landlord, to bring а sait to 
recover possession and compensation and the 

period of limitation for aueh a suit ia six 
A holding 


purposes, and as pure grove land is not 
land held for agricultural "purposes, the 
sestion cannot apply. The plaintiffs’ remedy 
ean, therefore, lie only in the Civil Court and 
the ordinary period of twelve years’ limitation 
will apply. The suit is, therefore, rightly 
brought in the Civil Court and is within 
limitation, The. result, therefore, is that the 
appeal fails and із dismissed with eosts, їп. 
eluding fees on the higher sesle, 

SunarmaN, J,—l agree. The question of 
res judicata, in the form in whieh it arises 
in this ease, does not seem to have eome 
üp direstly before their Lordships of the 
Privy Counsil for desision, There are, 
however, oertain dieta in two olasses of sases 
whieh have been the sourea of conflisting 
In suits 


observations whish have led Conrts to infer 
that the adjudisation in sueh suits would 
bind all the subsequents reversioners. In 
Bamasoondart — Dossya 


(10) 25 Ind, баз, 169; 12 А, І, J. 1080, 
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(6) their. Lordships laid stress on the 
‘peculiar nature of the suit in whioh 
‘the plaintiff, upon а remote and eontingent 
interest, somes into Court not only to-destroy 
the title of a person in possession of. an 
estate, but to destroy his oivil status, In 
‘Rajendro Nath .Holdar .v. Jogendro Nath 
‘Banerjee (11) it was pointed out how unjust 
it might be after long lapse of time to 
deprive him of the status whish an adopted 
son has acquired iin the family into whiah 
he has been introdueed. In Jagadamba 
Ohaodhrami v.. Пава . Mohun Roy (12) the 
desirability, ‘of allowing only a moderate 
time within whieh aush delieate and intrisate 
questions as those involved in adoption 
should be brought into dispute, was empha- 
sized, Sir Barnes Peaeook in Brojo Kishoree 
‘Dassee v. Sreenaih Bose (13) even thought 
that- "it had been desided by the Privy 
Couneil that sueh a deeree is binding upon 
the revérsionary heirs in Ranee Surno- 
‘moyee’s cass i Ranee Surnomoyes v. Maha- 
rajah ` Sutteeschunder Roy (14))" That 
. ease, however, desided nothing of the’ kind. 
On the other hand, certain remarks in 
suits brought to set'.aside an alienation by 
& limited owner wére sonsidered to lean 
the other way. In Doorga Persad Singh 
v. Doorga Konwari (15) their Lordships 
observed that “the desision (as to legal 
"nesessity) might not be final in his favour 
‘besause the present plaintiff might’ die in 
the life-time of. the widow, and the estate 
might never eome to him,” In Г Dutt 
‘Koer v. Hansbutti Koerain (?) Sir 
Arthur ' Hobhouse; when referring to 
the reason assigned for refusing relief on 
‘the ground of discretion, viz., that the desi- 
sion may after all not be binding on the 
aetual reversioners, remarked: “Мог is 
it readily "eoneeiveable that the desision 
will be ‘fruitless, besause the question `of 
law ів оЁ sash a .nature that‘ its desision, 
though not binding as res judicata between 
(11).14 M. I. A. 67 at p. 77; 15 W. B. P. O. 41; 7 
"B. L. В. 216; 2 Suth. P. О. J. 422; 2 Sar, Р, О, Ј, 666; 
-20 Е. R. TH. 
. (22) 181. A. 842 p. 95; 13 0. 308; 10 Ind, Jur. 
.307; 4 Sar Р. О. J. 715; 6 Ind, Dec. (х. з.) 705, К 
(18) 9 W. В, 468 ab p. 465. 
(14) 2 W..R. P. C. 18; 10 M.I. A. 123; 2 Sar. 
P. С. J. 60; 19 Е, Б. 918, ` 
. (15) 51. А. 149 n5 p. 165; 4 C. 190, 3 C. L. R. 81; 
3 Suth. P. О. J. 640; 8 Sar. Р, О; J. 827; 2 Ind? Jur. 
650; 2 Shome, L. R. 21, 12, Ind. Dee. „(N.s 3) 121, 
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the widow and a new reversioner, would ba 
so strong an authority in point as probably 
to deter either party from disputing it.” 
This last observation was taken*by Straehey, 
O. J.,in Bhagwanta v Sukhi (А) to imply 
that their Lordships Vindieate strongly that 
sush a desision would not be binding as 
res judicata in the ease of а new rever- 
sioner.” And this opinion. was followed in 
Ohhiddu Singh v. Durga Dez (3) and Darbari 
Lal ч. Gobind Ram (9). These differant 
sonslusions led to a fine distinetion between 
the legal effests'’ of deerees in the two 
classes of eases, whieh is best illustrated 
by the following remark on page 411 in 
Ohtrucolu Punnamma v. Ohiruvolu Perrasu 
(8): “The result of the view that we take is 
that though in suits relating to alienations by 
a qualified owner the deta of the Privy 
Counsil preslude our holding that the pre- 
sumptive  reversioner represents remote 
reversioners, yet in suits to set aside 
an adoption the presumptive reversioner 
ought, on principle, to be held to re- 
present the remote reversioner, provided the 
matter is desided after a fair trial.” Tha 
basis of the distinetion was that a suit to 
challenge’ an adoption was seonsidered & 
representative suit, while a suit to set‘ aside 
an alienation was not, As а logisal result of 
thia differentiation it was sonsidered that if 
in а suit to set aside an alienation the plaintiff 


‘died, the right to sne did not survive and the 


suit abated, Sakyahant Ingle Hao Sahib у. 
Bhavani Bost Sakib (16). 

The whole aspest of the question has now 
been sompletely altered -by the recent pro- 
nounsement of their Lordships of the Privy 
OCounoilinVenkatanaragana Pillay v. Subbammal 
(1), emphasizing that a suit by a ,reversioner to 
aet aside an alienation is also a “ suit' broaght 
by the presumptive reversioner in 'а repre- 
sentative eapaeity and on behalf of all the 
reversiohers. The aet complained of is to 
their common detriment just as the relief 
sought i ig for "their воштоп benefit,” and that 
there is “the outstanding faet of identity 
of interest on the part of the general body 
near and remote, io get 
rid of the transaetion whieh they’ regard as 
destrüstive of their rights’: This opinion 
has been reiterated in Janaki Ammal ү, 
Narayanasamz Atyar (5). ; 
Petty 4 


^ (46).27-M, 588b 0. t 7 
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In view of sush & slear pronounsement as 
to the true nature of the suit, inferenses from 
eortain remarks in eases in whioh the point 
did not directly arise have no longer any 
weight; Ohellagundia Vuramma v. Madala 
Gopaladasayya (2). The main basis of the 
distinetion having disappeared, in my judg- 
ment the decision in a suit to set aside an 
alienation would just as much be binding on all 
the reversioners as that in & suit to ehallenge 

‚ап adoption, Further, itis to be borne in 
mind that the vemarks of their Lordships 
were made in sases which arose while Ast 

"VIII of 1859 was in foresees.  Sestion 1 of that 

. Aet, whieh embodied the »rineiple of res 
judicata, did not sontain any provision like 
the one whieh found plaoe in the Aats of 
1877 and 1882 and which is now to be found 
in Explanation VI to sestion 11 of the present 
Code of Civil Proaedurs. It seems to me 
that when onse the representative sharaster 
of the suit is aesepted, the decision must, by 
virtue of the Explanation referred to above, 
operate as res judicata, The right to get the 
alienation deelared invalid is a right claimed 

‘in common by the whole body of reversioners, 
and they must all for the purposes of sestion 

‚11 be deemed to elaim under the persons 
litigating. The desision in а ease instituted 
by the next reversioner would, therefore, if 
free from fraud or eollusion, be final, and 
it wonld not be open to other reversioners to 
re-open the question; mush less san it be 
‘open to a defeated transferee or his repre- 
‘sentatives to re-agitate the matter as against 
the actual reversioner who inherits the estate. 
It is true that a reversioner elaims from the 
last male owner and not through another 
'reversioner; but the legal effest of the 
Explanation VI to sestion 11, Civil Proaedure 
‘Code, is that ков reversioner is deemed to 
have been represented through the person 
suing, and mast, therefore, be bound by the 
adjudisation and ean also elaim* the benefit of 
‘it. There may be » large number of persons 
‘who have equal and independent title, and 
none ofthem may olaim through another, 
‘yet they all may be deemed to be repre- 
sented by only some of them who are astually 
suing. 

should like to add that it would simplify 
matters considerably, and would also avoid 
all possibility of sollusion or sarelessness in 
the proseeution of the ease, if original Oourts, 
while entertaining suits by reversioners 
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to set aside alienations. by limited owners, 
were to follow the prosedure preseribed by 
Order I, rule 8, Civil Prosedure Oode, and 
after the issue of the nesassary noties implead 
remoter reversioners who may apply to be 
made parties, But even if this prosedure 
has not been strictly followed, I would find 
it diffisult to see how a defeated transferee, 
when subsequently sued by the astual rever- 
sioner, san elaim not to be bound ae the 
deoreo against him, 

The other legal question raised in ` appeal 
involves no diffeulty. The claim to resover 
possession of the grove cannot be barred by 
the six months’ rule of limitation, unless it 
be held that the suit should have been 
broaght in the Revenue Court under seetion 
79 of the Agra Tenaney Act. But the grove 
insuit not being land let or held for agri- 
eultural purposes, is not a holding as defined 
by the Ast, and so seetion 79 eould have no 
applieation. 

I, therefore, eoneur in the order proposed. 

Br rag CouRr.— The order of the Court 
is that the appeal is dismissed with eosts, 
ineluding fees on the higher soale, 

Appeal dismissed, 
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Present ;—-Sir Norman Masleod, Kr., 
Chief Justise, and Mr. Justise Shah. 
GORDHANDAS NAtTHALAL PATEL 

. —-APPELLANT 
versus 
BAI SURAJ AND OTHERS—HESPONDENTS, , 


Will—Disposing ind— Proof, 


It need nob be proved that a testator, in order 
that his Will may be found good by a Oourt, was 
in a perfect state of health, or that his mind was 
во clear as to enable him to give complicated in- 
structions. Itis sufficient if it is proved that he 
was able to give the outlines of the manner in 
which his estate was to be disposed of, and was 
able, when the result of the lawyer's efforts was 
read out to him, to understand that his instructions 
in the main had been complied with. [p. 258, col, 2 
p. 259, col, 1.] 
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* First appeal from a desision of the Joint 
Jadge at Abmedabad,in Miseellaneous Appli- 
eation No. 255 of 1918. 

Mr. B. J. Desai, instrusted by Messrs. 
Mulla & Mulla, for the Appellant. 

Mr. Ooyajee (with him Mr. Н, V. Divatia), 
for Respondents Nos. 1, 4 and 5. 

JUDGMENT. 

Macrzop, C. J.— The petitioner prayed for 
the grant of Letters of Administration with 
the Will annexed of the assets and property 
left by his deseased unele Somnath Bapuji, 
who died in Bombay st about 3 a. M. 
on 14th April 1918 in the house of the 
petitioner. The dessased Somnath, aesord. 
ing to the petittioner, exeouted a Will at 
about 10 р, м. on the 13th April 1918, 
that is, about five or six hours before his 
death. The opponents to the grant were 
the widow of the deaeased and her two 
daughters. Two other daughters of the 
deceased by his first wife bave asquiessed 
in the petitioner’s slaim to Letters. 

The Judge in the Court below bas 
refused to grant Letters with the Will 
annexed to the petitioner. Ther is no 
doubt. that Somnath was very ill But at 
the same time the evidence that a Will 
was drawn up and sigred by him when 
he wasiu a state of sonssiousness, is all 
one way. Then the learned Judge has 
unfortunately taken a wrong view of ihe 
provisions of the Will whioh, in my opinion, 
are exactly the provisions which a man 
‘in the position of Somnath would have 
. made, that is to say, he gives his widow 
a eertain sum in sash, and a life.interest 
in the immoveable property, with the 
remainder to his two nephews; while he 
gives legaeies to the daughters, and provides 
a sum of money for the marriage of his 
youngest daughter, А 

Ieannot agree with the Judge when he 
says that such a Will prima facie in the 
. ense of a divided so-parsener, who, assording 
to the evidence, wasa loving husband and 
father, would appear unnatural. 

Then he has east aeriain aspereions on 
„ће two Pleader witnesses who were res- 
ponsible for the drawing up of the Will, 


І ‘see , nothing in their evidence to sast 
any Buspision on their bona fides, The 
Judge says that both the Pleaders un- 


dertook a task to whieh they “had never 
get themselves before and \ithe lresult has 
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been a most inoomplete and an imperfeat 
doeument. I have read the Will As far 
as I oan see, sonsidering the eircumstanees 
of the sase, it reflects great  eredit on 
Shambuprasad who took the main’ part in 
writing it. 

Then the Judge relies upon some state- 
ment of the Dootor that the dominant idea 
in the mind of the testator was that his 
property should go to charity. The ques- 
tion put to the Dootor was—Whether a 
man having a widow and danghters, being 
separate from his brother and nephews, 
would give his property to the widowand 
daughters or to the brothers and nephews? 
That was a most improper questicn to put to 
the Dostor, and I should not be inclined to 
attach mush importanee to the answer given 
to an improper question, But the answer 
was— I felt something insongruous and 
asked him what he intended to do with 
his property. The deseased was possessed 
of one notion that whoever spent money 
after oaste dinners and oharity should 
possess his property. The testator gave 
instruetiona about the charity. I do not 
remember exactly the amount given in 
charity, but it must be about Rs. 1,000 
or two or three easte dinners. It was 
not diseussed in what eharity the sum 
should be given. Under the last clause of 
Exhibit A the whole property goes tc the 
nephews after the death of the widow, 
and no provision is made in Exhibit A 
for giving anything in aharity." 

On that answer tbe Judge somes to the 
sonelusion that the Will as drawn eould 
not have given oeffest to the testator’s 
intentions, 

Then reliance was plaeed upon certain 
diserepaneies in the evidenee of Sambhn. 
prasad and Bhailaj, but they may have 
taken different views at опе time or another 
of the oondition of the testator, and I see 
no reason why their evidence should not 
be believed together with the evidenee of 
the Doetor on the main point that the 
testator, although he was ill, was able to 
understand what he was doing. It ig 
well settled now that it need not be prov. 
ed that a testator, in order that his Will 
may be found good by a Court, was in a 
perfeat state of health, or that his mind was 
so elear ав to enable him to give complieated 
instrustions, It is suffieiént if it is proved 
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that he was able to give the outlines of 
the manner.in whioh his estate was to be 
disposed of, and was able, when the result 
of the lawyer's efforts was read ont to 
him, to understand that his instrustions in 
the main had been somplied with. I see 
nothing in the evidenee whish would lead 
me to suppose that the testator was not 
able to give instrustions whieh were em- 
bodied in the Will, and when it was read 
over to him, to understand that those in- 
strostions had been given effest to. The 
learned Judge seems to have been obsessed 
with the idea that the testator’s main 
intention was to dispose of his estate iu 
sharity, that, therefore, the disposal of the 
estate assording to the manner appearing 
in the Will was eontraty to the testator’s 
intentions. But I see no reason to some 
to any eonslusion of that sort, No doubt 
it would be natural for a Hindu to desire 
to bestow something іп  oharity. But 
besause he mentioned something about 
eharity to the Dostor attending him, it 
would not follow that, when it same to 
his giving instructions to Shambhuprasad, 
he might not have shanged his mind and 
desired to dispose of his property in favour 
of his relations. What the Dostor did say 
was that the one predominant idea of the 
deceased was ‘that whoever spent hia 
money after aste dinners and aharity 
should possess his property. But in the 
face of the evidenee I do not think 
really much attention need be paid to 
that expression of opinion on the part 
of the Dostor, and sertainly the Dostor’s 
evidenee has been quite wrongly translated 
by the learned Judge, when he makes out 
from that evidense that the dominant iden 
of the testator was to devote his estate 
to aharity. It is quite a different matter 
when the Dostor really said the testator 
desired that that person shotld possess his 
estate who gave saste dinners, and gave some- 
thing to sharity. However, іп this sase wo 
are faced with the Will, in whish there is 
sufficient evidense that it was exeeuted by 
the testator when he was snflisiently бол. 
ssious to understand what he was doing, 
and it would require very strong evidence 
to satisfy us that the Court should not 
grant Letters as asked for. As І eom. 
mensed by saying, the evidenea із all one 
way. Therefore, we deside in favour of the 


Will and allow the appeal. Letters of 
Administration with the Will annexed will 
issue to the petitioner. The petitioner's 
eosts of the suit will some ont of the 
estate, and the eosts of the appeal must 
be paid by the sontesting respondents. 
Suan, J.—I agree. . 
Appeal allowed, 


CALOUTTA HIGH COURT. 
Огт Rois No. 334 or 1920, 
June 29, 1920, 

Present:—Mr. Justice Walmsley and 
Mr, Justiee Buskland. 
OHANDRA MOHAN GHORAI AND OTHERS 
— PETITIONERS 


versus 
PROSUNNA KUMAR MAITY— 
Opposite Parry, : 


: Qivil Procedure Code (Act V of 1908), O, XLVII, 
r, 1—Consent decree—Fraud——Review—Sutt, 


An application for review of a consent-decree. is 
maintainable on the ground that the decree was 
induced by fraud, although in the majority of cases 
it would be more conveinent if relief, is sought by 
way of suit. [p. 260, col. 1.] 

Rule against an order of the Court of the 
Distrist Judge, Midnapnur. 

FAOTS appear from the judgment. 

Babu Mohini Nath Bose, for the Petitioner. 
—In this matter the learned Judge has failed 
to exersise jurisdietion vested in him, бої 
ів not my only remedy. I oan elect to ehoose 
either of two remedies, v/£, an application 
under Order XL VII, rule 1, Civil. Prosedure 
Oode, or a suit to set aside the: eonsent-deoree, 
See Kailash Ohandra Poddar v. Gopal Ohandra 
Poddar (1), Gulab Kosr v. Badshah Bahadur 
(2), Rasik Ohandra v. Rajani Ranjan (3), 
Stvaprosad Ram v. Tricomdas (А). 


. 9 


( 26 Ind, Cas, 125; 18 О, W. М. 1204. 
2) 2 Ind. Oas. 129; 13 О, W, N. 1197; 100. Ls Je 
420 at р, 440. nope 

(з) 10 C, W. N: 286, 

(4) 27 Ind, Cas. 917; 42 C, 926, 
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Babu Saroda Oharan Maity (with him Babu 
Apurba Charan Mookerjee), for the Opposite 
Party.—The appliøation for review not havy- 
ing been made to the Judge who made the 
desree,. is not maintainable under Order 
XLVII, rule 2, Civil Procedure Code. 

Virtually the petitioner wanted а re-hear- 
ing of the appeal, Therefore, under Artiele 
168 of the Limitation Aet read with Order 
XLI, rule 19, (Луй Prosedure Code, he ought 
io have some within 30 days. The time 
eannot be extended by having resourse to 
Order XLVII, rule 1, Civil Prosedure Code. 

At most in refusing to entertain the appli- 
eation the learned Judge sommitted an error 
of law, Your Lordships should not, there- 
fore, interfere in revision under seotion 115 
of the Oode of Civil Prosedure. Refers to 
J'oolcoomarg Dasi v. Woodoy Chunder Biswas 
(5), Barhamdeo Prasad v, Banars? Prasad (6) 
and Bastruddin v. Sadhu Tan& (7). 

Babu Mohini Nath Bose was not aalled upon 
to reply. : 

JUDGMENT., 
. Buokramp, J.—The applieation in whieh 
the order appealed against was made was one 
for review of а consent desree on the ground 
that it bad ‘been indueed by fraud. The 
learned Judge refused to exersise jurisdie- 
tion on the ground that in-sueh sireamstanees 
the applisation was not -maintainable -and 
that the proper remedy was to ргоовеі by 
way of suit, On this point I do not agree 
with him and J think he bas failed to -ap- 
presiate the effeats of the judgment in the 
ease of Golab Koer v. Badshah Bahadur (2). 
In that ease after consideration of the fasts 
it was held, for reasons with whioh I entirely 
agree, that in the majority of eases it would 
be more sonvenient if relief was sought by 
way of suit. The learned Judges do not 
hold that an applieation ваппоё be made 
under Order XLVII of the Civil Prosedure 
Code. In the ease of Rasik Ohandra v. 
Rajani Ranjan (3) it waa distinetly held that 
the.gronnd of frand, when prastised upon 
-a party in sonnestion with а petition of aom- 
promise upon whioh a deeree was made, is' a 
good ground for review. In these sireum- 
stanees I think itsis-slear that the- learned 
Judge should have entertained 'the applies- 


AE) 25 C. 649; 18 Ind. Deo, (x.-s.) 427. 
(6) 3 0. L. J. 119. 
(7) 45 Ind. Cas. 690; 22 О, W. N, 871. 
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tion, The other grounds urged by the 
learned Vakil for the opposite party, namely, 
that the applisation to the Distrist Court 
was barred by limitation and that the appli. 
sation should have been made before the 
predesessor of the learned Judge who dis- 
missed the applisation, are matters whieh we 
eannot go into now, These points ean be 
taken before the lower Court when the ap- 
plisation.is dealt with, : 

The Rule is made absolute with sosta. 
Hearing fee one gold том, 

WALMSLEY, J.—I agree. 

Rule made absolute, 





CALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE DECREE 
No. 2458 or 1917. 

May 14, 1920. 

Present :—Sir Asutosh Mookerjee, Kr., 
Aeting Ohief Justies, and Justies 
Sir Ernest Fleteher, Kr, 
PHAINDHAR SARMA —PLAINTIFE— 

\ APPELLANT 
versus . 
JIBAKRISTA SARMA AND OTHEEE 
— DEFANDANTS— RESPONDENTS. — 


Assam: Land and Revenue Regulation (I of 1886), 
8, 86—Construction of Statute—-Certified purchaser 
member of jomt Hindu family—Purchase with joint 
funds—Suit against certified purchaser maintain- 
able, 


Restrictive provisions of the character of section 
86 ofthe Assam Land and Revenue Regulation are 
to be construed strictly. [p. 261, col. 2.] 

Section 86 of the Assam Land and Revenue 
Regulation is to be confined to the case where the 
suit.is brought against the certified purchaser on 
the ground thatthe purchase was made on behalf 
of another person and noton behalf of the certified 
purchaser, and it has no application to в oase 
where a suit is brought against the certified pur- 
chaser on the ground that the purchase was made 
on behalf of the plaintiff as well аз һе certified 
purchaser, [p. 262, col. 1.] 


A suit against a certified purchaser who is a 
member of а joint Hindu family and purchases 
with joint funds, so that every member of the 
family acquires an interest in the property pur- 
chased, not by virtue of а contract, but by virtue 
of his position under Hindu Law, is not barred by 
section 86 of the Assam Land and Revenue Regula- 
tion, [p. 262, col, 2.] - 
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Appeal against sdesree of the Subordinate 
Judge, Sibsagar, Assam Valley Distriote, 
dated the 8th August 1917, reversing 
that: of the Munsif, Sibsagar, dated the 
20th April 1915, 


FAOTS appear from the judgment, 
Babu Pares Lal Shome, for the Appel. 


lant:—The plaintiff is the appellant. The 
appeal arises out of a anit for ejestment, The 
plaintiff purehased the land in 1911, The 
First Oourt desreed the suit. The lower 


Appellate Court dismissed it, My point is 
that I am entitled to the benefit of seation 
86 of the Assam Land and Revenue Regula- 
tion, Reads the sestion. The representa- 
tive of the aertified purshaser brings the 
suit, The sestion is enacted in order to 
diseourage benam? purehases at revenue sales, 
Defendant No. 1 is the resorded purehaser. 


The plaintiff is the purehaser from the 


defendant No. 1. There are other defend. 
ants who elaim the property as joint property, 
The defendants other than No, 1 have no 
title, The sestion eontemplates a suit against 
the certified purehaser. I refer to Jadub Rom 
Deb v. Ram Lochun Muduck (1), The oase has 
been approved and referred to in Jokhee Тай 
‚у, Musammat Huns Koosr (2), See Shozkh 
^ Johur Ali v. Brindabun- Ohunder (3). 


[Моокевјев, A. О, J.— All these eases in the 
Weekly Reporter were desided before 1870.] 


Yes, my Lorda. 

Iam a stranger, Being a bona fide pur. 
shaser for value, I have slaim-to the property. 
In 1898 defendant No. 1 purehased the 
property. І purohased it іп 1911. It 
has also been found that the revenue cale 
was brought abont by the father to 
defraud the oreditor. І am а stranger to the 
family: There wasfraud on the part of the 
joint members of the family. 
defrauded, The property hasestood in the 
name of. the defendant. No, 1 for: more- than 
ІЗ years, 

Babu Narendra Kumar Bose, for the- Res- 
pondents, waa not:ealled upon. 


JUDGMENT, 


Моокевтех, А, O. J.—This-is an appeal: by- 
the plaintiff in а suit for resovery: of posses- 
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sion of land on deslaration of title. The: 
plaintiff purehased the property from the: 
first defendant, who himself was the reeordad: 
purebaser ata sale for arrears of revenue 
held under Regulation I of 1886 (The 
Assam Land and Revenue Regulation). Тһе, 
ease for the plaintiff is that.the property was 
asquired at the revenue sale by his vendor 
and that the other defendants, who are 
members of the eame family, had no title 
thereto, The Subordinate Judge has held 
that the purehase at the revenue sale was 
made by the first defendant, not on his own 
behalf, butfor the benefit of all the members 
of the family including himself. In this 
view, the Subordinate Judge has awarded the 
plaintiff & deeree for the share whish belong. 
ed to the first defendant asa member of the 
joint family. 

On the present appeal, it has been argued 
that under sestion 88 of the Assam Land and 
Revenue Regulation it was not open to the 
eonissting defendants to establish that the. 
first defendant was not the sole purehaser, but 
that the purehase was made in his name for 
the benefit of the whole family, In support 
of this eontention, referense has been made 
to the desisions in Jadub Ram Deb v. Ram 
Lochun Muduck (1), Jokhee Lall v. Musammat 
Huns Kooer (2) and Shaikh Johur Ali v. 
Brindabun Ohunder (3). It may be eonseded: 
that these sasas do lend some support tc the 
contention of the appellant, but they were not 
desided проп а sonstrustion of sestion 86 of 
the Assam Land and Revenue Hegulation, 
Bat, apart from this siranmstanee, these 


'desisions were given before the pronounse. 


ment by the Judisial Committee as to the 
mode of interpretation of restristivo statutory 
provisions of thie character. In the eases 
of Buhuns Kowur v. Lalla Buhooree Гай 
(4) and Lokhee Narain Roy Ohowdhry v, 
&Kalypuddo Bandopadhya (5) the Judieial Com. 
mittee pointed out that sueh provisions 
should be strietly construed, Consequently 
a provision which lays down that a suit would 
not be maintained against a certified 
purshaser to prove that the sertified purehaser 
was not the real owner, would not be applied 
to а anit of a different eharaster, ‘for instanoe, 


(4) 14M. Т. А. 496; 18 W. B, 157; 10 B. L.R. 
159, 8 Sar. P..0. 7. 69; 20 Е, R. 871. 

(6) 2 I. A. 154; 2a W. В, 8561.8 Sac. P, 0. J. 472; 
8 Suth. P. О, J, 122 (P. 
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a snit against the transferee from the serti- 
fied purehaser or & suit by the eserti&ed 
purshaser against persons in possession who 
elaim as benefisial owners of the disputed 
property. 
‚+ It is plain that the same ргіпвіріе muat be 
' applied to seetion 86 of the Assam Land and 
Revenue Regulation. That section is in 
these terms: “The name of the purehaser 
to-be entered in the sertifieate shall be that 
of. the person deslared at the time of 
sale to be the aetual purehaser, and any 
suit brought in a Oivil Court against the 
eertified puráhaser on the ground that the 
purahase was made on behalf of another 
person not the sertified purshaser, though by 
agreement the name of the sertified purchaser 
was used, shall be dismissed with sosts.” 
The answer to the oontention of the 
appellant who relies upon this seation, is that 
its applieation must be restrieted to a suit 
brought in a Civil Court against the eertified 
purchaser on the ground that the purehase was 
made on behalf of another person and not on 
behalf of the sertified purehaser. Here the 
suit is in essence brought against the members 
of the family to whieh the first defendant 
belongs, and section 86 ean have no possi- 
ble application to a suit so framed. We 
may further point out that aesording to the 
desision of the Judieial Committee in Bodh 
Singh Doodhooria v. Gunesh Ohunder Sen (6), 
the prineiple has no application in eases of 
joint purshase by one member of a joint Hindu 
family for the benefit of the whole family, 
The provisions of the seetion eannot be taken 


to affest the rights of the members of а joint 


Hindu family who, by the operation of law, 
and not by virtue of any private agreement 
or undertaking (sueh as exists between a 
benamdar ‘and the benefisial owner), are 
entitled to treat as part of their aommore 
property an asquisition, however made, by & 
member of the family in his sole name, if 
made by.the use of the family funds. This 
view was re-affrmed by the Judisial Oom- 
mittee in the oasa of Ganga Sahat v. Kesri (7), 
-where their Lordships observed that the 


uo 12 B, L. R. 317; 19 W. R. 856; 3 Sar. P. с J. 


E 80 Ind. Cas. 265; 19 О, W. N. 1176 at p. 1179; 
18 M. L. T. 208; 29 M. L. J, 829, 2 L. W. 887; 13 
A. L. J. 989;. 17. ‘Bom. L. В. 998; 27 A. 545; 22 O, L, 
J, 508;(1910) М, W. N, 713; 42 Т А, 177 (Р. C). 
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provisions of the sestion were designed to 
ereate some sheok оп the practice of making 
what are ealled benam? purehases at exeen- 
tion sales for the benefit of judgment-debtors 
and in no way to affect the title of persons 
otherwise Ъепебвіа Пу interested in the 
purahase. In the oase before us, it has been 
found that the first defendant was a member 
of the joint family and that the purehase 
was made by him with joint funds, Oon- 
sequently every member of the family 
aequired an interest in the property purshased, 
not by virtue of а sontraot, but under the 
Hindu Law by virtue of their position as 
members of the joint family, Cases of this 
deseription are plainly not barred Бу 
gestion £6. 

The result is that the desree of the Sub- 
ordinate Judge is affirmed and this appeal 
dismissed with coats. 

FLRETOHER, J.—I agree, 

Appeal dismissed, 


- 
ы 


PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE Deorge No. 
, 639 or 1920. 

October 27, 1921. 
Present:-—Mr. Justis Das and Mr. 
Justice Bueknill. 

JITAN MAHTON anp OTHERS— DEFENDANTE 

— APPELLANTS 
versus 
Lala BHAGWAN SAHAI— Puamntire — 
RESPONDENT. 

Estoppel—Hindu Law— Widow—Lease-— Reversioner 
—Buit for rent—Lease cannot be impugned subsequent- 
ly. 

A person who sues another for rent cannot 
subsequently be heard toimpugn such person as a 
tenant. [p. 268, col. 2.] 

A Hindu widow executed a zarpeshgi lease in 
favour of defendant. After the widow's death the 
plaintiff, a reversioner, brought a suit for rent 
against the defendant in respect of a period sub- 
sequent to the death of the widow. Subsequently 
he brought a suit against the defendant for a 
declaration that the lease was invalid : 

Held, that the plaintiff was estopped from im. 
pugning the defendant's tenanoy. [p. 268, col. 2.] 


Appeal from а desision of the Distrist 
Judge, Patna, 


- 
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Messrs. Shiveshwar Dayal and Bri; Kishore 
Prasad for Mr, N, K, Prasad No.1, for the 
Appellants. 

Mr, Atul Krishna Roy, for the Respondent. 

JUDGMENT. 

Das, J,—This isa suit instituted by the 
plaintiff respondent for deslaration of his 
title to and for reeovery of possession of 
sertain properties spesified in the plaint. 
The plaintiff alaima as the reversioner of 
one Bhola Nath, who died long ago leaving 
a widow Musammat Meghdei Koer, On 
the 6th of Apri] 1889 Musammat Meghdei 
.Koer exesuted a zerpesihgs lease in favour 
of one Sukhlal and another. On the 7th 
July 1915 she exeeuted а serpeshgt lease 
in favour of the defendants, and it is found 
by the Court below that the latter lease 
was exesuted 
to pay off the first mentioned lease. Mus- 
ѕзаттаі Meghdei Koer died on the 29th 
of November 1915, and on her death, the 
plaintiff brought a rent suit against Sukh- 
lal elaiming rent for the period between 
1321 and 1324. It will appear. that the 
widow died on the 8th of Aghan 1323, 
It eannot, therefore, be disputed that the 
plaintiff was olaiming rent in respest of 
the period subsequent to the death of the 
widow, 

In these sireumstanses the question arises 
whether the plaintiff sould avoid the lease 
exesuted by the widow in favour of the 
defendants on the 7th of July 1915. Now 
upon the finding of the lower Appellate 
Court, it must follow that there was a 
valid eonsideration for the lease executed 
on the 7th of July 1915. The Courts 
below find as fast that the lease was 
executed in order to diseharge the sesurity 
brought into existence on the 6th of 
April 1889, The lower Appellate Oourt 


went, and rightly went, into the question ° 


whether there was any  eensideration for 
the transaction of the 6th of April 1889. 
It there was, then, in my opinion, the 
transaction of the 7th of July 1915 must 
stand; if there was not, then the plaintiff, 
as reversioner, is entitled to sueseed in 
the aetion. . 

That, therefore, was the question whieh 
the lower Appellate Court tried, namely, 
was there & legal nesessity for the tran- 
gnstion whieh was entered into by the 
widow on the 6th of April 1899? And 
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answered the 
In my opinion 


the Courts below have 
question in the negative. 
the view expressed by the Courts below 
on this point eannot be supported. it may 
be that there was no sonsideration for the 
transastion of the 6th of April 1889 and 
that, therefore, if there was nothing else 
in the sase, the plaintiff would be en- 
titled to suceseed in the  aetion. But an. 
other very important point arises, whish 
has not been sonsidered wifh the fullness 
it deserves by the lower Appellate Court, 
namely, the effest of the rent suit institut- 
ed by the ‘plaintiff on the transaction in 
question. Now upon the death of the 
widow it was open to the plaintiff either 
to affirm the tra&nsaetion of the 6th of 
April 1889 or to repudiate it. It is 
obvious that he sould not both affirm and: 
repudiate it. He did bring а rent 
suit. The suit was in respeet of the rent 
whieh had. aesrued due not only during 
the lifetime of the widow but subse- 
quent to her death, In other words, he 
elested to affirm the transastion of the 
6th of April 1889. If the transaetion of 
the 6th of April 1889 stands, I fail to 
see how he вап ehallenge the transaetion 
of the 7th of July 1915, for the trancae- 
tion of the 7th of July 1915 was entered 
into in order to diseharge the security 
brought into existence on the 6th of 
April 1989, 

I am, therefore, unable to agree with 
the view taken by the Courts below. 1 
must allow this appeal, set aside the 
judgments and deerees of the Courts be. 
low and dismiss the plaintiff's suit with sosta 
throughout. 

BuooksitL, J.—I agree, If it is, as I 
understand it is, settled law that a person 
who sues another for rent eannot after. 
wards be heard to impugn апеһ person as 
a tenant, it appears to me that the 
plaintiff here was in that position. It is 
admitted that & sesond lease was substituted 
for the first and if the plaintiff is unable 
to attack the first, he aan elearly not attack 


the seeond. . 
Appeal allowed, 
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. LAHORE HIGH COURT. 
Bacosp Огу. Аррка, No. 669 or 1920, 
July 11, 1921. 

Present :—Mr., Justiee Broadway. 
LACHMAN DAS ANp OTHERS—— DEFENDANTS 
-— APPELLANTS 
versus 
GANGA RAM лир OTHERS—PLAINTIFFS— 
RESPONDENTS, 


Qustonv— Personal law—Burden 
Khathis of Dinga, Gujrat District, 


The initial presamption-in_the-case o£ Khatris is 
that they follow Hindu Law. [p. 265,.col. 1, 

Saibal Khatris of Dinga, Gujrat District, do not 
follow agricultural oustóm in matters of alienation, 
Гр. 268, col, 1.] 

Sesond appeal from a desree of. the 
Court of the Distriet Judge, Jhelum, dated 
- the, 2nd: January 1920; affirming that о ће 
Munsif, Seeond Class, Dinga, Distriat Gujrat, 
dated the 11th. November 1918, 


of proof—Sasbal 


Lala Har Gopal for Lala Ram Ohana Man- 
chanda; forthe Appellants. Р 


Mr. Nanak Ohand, for the Respondents,’ 


. JUDGMENT,—This ease has already. 
been before. me when a question of jurisdia- 
tion: was raised. By my orderdated the 39th. 
November 1920, I remanded the sase:under 
Order XLI, rule 25, Civil Prosedure Code, 
for a desision on that question. A return 
: ћав now been made to that order of remand, 


aesording to whieh the Courts. below had. 


jurisdietion to deal with the ease. Certain 
objestions to:this return were made by the 
appellants, but: Mr. Har Gopal on their 
behalf has withdrawn them and admitted 
that the Courts below had jurisdietion to 
try. the ease. І авверё the finding in the 
return and hold aesordingly. 


Turning now to the appeal, it may, be 
stated briefly that one Kanshi Ram, в Saibal 
Khatri of Dinga in the Distriet of Gujrat, 
died some time abont Ostober 1915, leaving 
him surviving his danghter Musammat 
Karam Devi and her husband. Ganga Ram 
as woll: as a brother Maya Das. 

On the 28th August 1915, Kanshi Ram 
had exeeuted a Will whish was mainly in 
favour of his brother Maya Das. On the" 
25th September 1915, Kanshi Ram exeauted 
8 seeond Will by whieh he revoked his 
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former Will and left the whole of his property 
to his daughter Musammat Karam Devi and 
her husband Ganga Ram. He died shortly 
after the exesution of this-sesond Will. On 
the Ist November 1915, Maya Das applied 
for mutation of Kanshi Ram’a laud in hia 
favour on the strength of the Will dated 
the 28th August 1915. A mutation order 
in his favour was passed on the 28th Desem- 
-ber 1915, Ор the 30th May 1916, Musam- 
mat Karam Devi and ber husband Ganga 
Ram instituted the present suit for posses- 
sion of the property lefé by Kanshi Ram. 
In the sourse of the proceedings Maya Das 
died and his sons were brought on to the 
resord as his representatives and heirs, The 
Trial Court granted the plaintiffs a deeree, 
holding :-— 

(1) that the land had not been proved 
to have been the ansestral property. of Kanshi 
Баш; 


(2) that the Will dated the 25th September 
1915 had been duly exesuted and by it the 
former Will, dated the 28th August 1915, 
had been revoked; and 


(3) that the parties were governed by. 
Hindu Law. 


The defendants thereupon appealed to the 
learned Distriet Judge, who held:— 

(1) that the property was ansestral ; 

(2) that the Will of the 25th September: 
had been duly exesuted and had revoked the 
Will of the 25th August: 

(3) that the parties were governed by. 
Hindu Law and the plaintiffs’ suit had: been 
rightly deereed. 


On the applisation of the defendants, 
however, the learned Distrist Judge granted: 
the defendants a sertifisate ander seotion. 41. 
(3) of the Punjab Courts Aet, certifying 
“that. a. question of, custom was involved: 
whieh in the opinion of the Distrist Judge 
was of suffisient.importanse and the evidense: 
regarding it so- aonflisting and uncertain: 
that there waz: substantial doubt regarding 
its existences. The oustom as set forth in. 
the sertifioate was whether Saibal Khatris. 
of Dinga, Distrist Gujrat, follow Hindu 
Law or agrisultural eustom in matters of 
suecession, and whether they. are empowered 
to make a Will of ancestral land in favour 
of their daughters in the presence of agl- 
laterals.” i 
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The only point'fór determination is whether: 
this custom вап be said to have been estab- 
lished.. As has. been. indisated, the. parties 
are? Saibal Khatris of Marza. Dinga:- 
form a/small sommunity in that town, and 
from the evidenee upon the resord. it.appears 


thatithe members of this. sommunity almost. 
to;àman engage in servise:or: shopkeeking,. 
and tbe family with whish this ase is: con- 


eerned. is praetisally the only family whieh 
has any aneestralland. In Harnam Singh 
v, Hardevi (1) it was laid down by John- 
stone, J., that the initial presumption in the 
sase of Khatris is that they follow Hindu 
Law. Mr. Har Gopal admitted. that the onus 
of proving the eustom set up was on his 
cliente, He urged, however, that thia onus. 
had been diseharged by the production of 
the *£€a;-i-am of. the Gujrat District, and 
my attention was partisularly drawn.to the 
answers to questions 10, 11 and: 12 of the 
rtwaj-t-am of that. Distriet, Mr. Har Gopal 
contended that having regard to the.dictum 
of their Lordships of. the Privy OCounsil in 
Beg. v. Allah Ditta (2).the eorrestness of. the 
riwajet-am should be presumed and that that 
being in his favour, the onus then shifted on 
the plaintiffs-respondents to rebut the son- 
tents of the riwaj-t-am, The dictum of their 
Lordships of the Privy Couneil has of 
course great weight, but the amount of 
evidenee that would be required to rebut the 
presumption of: sorrestness must naturally 
depend on the sireumstances ofe each ease, 
То’ the present oase the answers to the 
questions are not as elear as they might be. 
Ssibal Khatris are insluded in the generic 
term " Hindus,” while there seems to be no 
doubt that the Saibal Khatris of Dinga ean 
scarcely be regarded as agrisulturists ог 
land-ownere; The parties led a certain 
amount- of oral: evidenee, whioh: Mr. Har 
Gopal, however, did-not-sonsider it necessary 
to draw my attention to. The геавоп::Ѓог 


that. would appear to be that a reference. 


to iteshowed that it eould seareely ba said 
to support the eustom set up. The defend- 
ants: themselves stated that they’ were 


(1) 10:Ind. Cas, 865; 48 P, В. 1911; 187 P. L. R.. 
1911; 86. P. W. H; 1911.. 

(2) 38 Ind. Cas. 864; 45 P. R.: 1917; 12 P. W, В. 
1017; 21 M. L. T. 810; 82 M. L, J. 615; 19 Bom. L. R. 
888; 15'A L. J, 525; 21 0. W. N, 842; 44 С. 749; 26 
O, L, J. 170; 44 I. A, 89 (Р, 0), 
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governed by eustom but. were unable ps give 
any inatanees, COhaudhri Ghulam. Sarwar 
Khan (D W., No. 2) states: As far asI 
ean remember, no Saibal’s daughter got any 
ansestralland. Only two families of Saibala 
possess any ancestral land, the present family 
being опе.” D. W. No. 8, Paritam Daas, 
also pleads ignoranee on the subjest, saying 
that in Saibal caste daughters.have never 
suaseeded to the property left by their 
fathers. Bulaki Ram (D. W. No. 4) states 
tbat he knows of no instanee in whieh the 
daughter of a Saibal inherited his property 
owing to his having died sonlese, and he 
goes on to say that “in his early reeolles- 
tions no Saibal had died sonless leaving a 
daughter.” Amar Nath (D. W. No.5) is 
also unable to give any instance in support 
of the onstom, and the same ean be said 
of all the remaining witnesses. One in- 
stanee alone has been proved whish relates, 
not to Saibals, but to Anands, Maya Das 
Anand exesuted а Will in favour of his 
The anveestral land, how- 
ever, went to collaterals. On the other 
hand, several insfanses have been proved 
in whieh a daughter has sueseeded to the 
property of her father in the presenes of 
collaterals, but as is pointed out by the 
learned Distriot. Judge, in these instanees 
it is. not elear whether the property to whieh 
the daughters sueseeded was aneestral or 
self.asquired, and the probability was that 
it was the latter, The entries in the riwaj- 
i-am are not supported by any instanees at 
all, and for that: reason they lose their value 
to a great extent, Relianse was: plaeed on 
Prabh Dial v. Dew Dial (8),.8. ease. whieh 
relates.to the Gujrat. Distriet.. There; hows 
ever, the'parties: were: Brahmans and it was 
held that it’ lay: on: the.plaintiffs:to prove 
a ustom at тагіапве with Hindu Law. In 

ат Ohand v.. Dhera (4); sane: whieh: relates 
to Brahmans: of'the Gujrat. Distriet; it was 
held thata gift’ by. a: stildless proprietor in 
favour of а nephew in tha. presence of:his.. 
own brother was not authorised by.eustom, 
That suit: related to an alienation: of osgu-. 
paney rights arid does поё appear to be 
of mush use asa guide, in the dasision of 
this question. 


. (3) 116 P.-B. 1898, 
(4712 P, Б. 1994. 
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After a.eareful sonsideration of all the 
evidenee on'the resord, it seems to me im- 
possible to hold that the appellants have 
proved beyond doubt that Saibal Khatris of 
Mauza Dinga are governed by sustom by 
whish the ordinary rule of dessent by Hindu 
Law: has been departed from, The initial 
onus of proving the sustom admittedly lay 
on the appellants, and though there is a 
presumption in their favour, arising from 
the entries in the riwaj.z. am, this presumption 
is eonsiderably weakened by the fast that 
not a single instanse has been given in 
support.of them. Iaseordingly dismiss this 
appeal with eosta, 


Appeal dismissed, 


. OALCUTTA HIGH COURT. 
APPEAL PROM APPELLATE Decasr No, 2178 
or 1919. 

June 20, 1921, 
Present :—<usties Sir N. R. Chatterjes, Kr., 
and Mr, Justiee Pearson, 

ALI MAHAMMAD KHAN AND OTHERS— 

HN PLAINTIFFS— À PPELLANTS 
versus 
Sheikh MAHARAJ BEPARI лир OTHERS 
— DEFENDANTS— RESPONDENTS 


Boidence Act (I of 1872), s. 17—Admission— 
Deposition in former suit admissible in subsequent 
suit as admissionmAppeal, second—Mode of proof 
cannot be objected to for firsttime im appeal—Bub. 
rogation—— Intention— Preswmption. 

9 

The deposition ofa witness in a former suit, 
when tendered or put in, not as evidence, but as 
an admission ina subsequent suit to which such 
witness is a party, may be relied upon by the Oourt 
as @ piece of evidence. [ p. 267, col. 1.] 

An objection as to the mode of proof not taken 
in the Courts below cannot be taken for the first 
time in second appeal. [p. 267, cols. 1 & 2.] 

'A question of subrogation which cannot ре deter. 
mined withouf reference to facts cannot be enter. 
tained for the first time in appeal. [p. 267, col. 2.] 

In order to entitle а person (not а puisne mpri- 
gagee or a tenant), who took a conveyance of the 
interest of a mortgagor by advancing him money 
by which a deoree in respect of the mortgage was 
paid off, toclaim any right by subrogation, it is 
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necessary for him to show that there was an im 
а to keep alive the mortgage security, [p. 267, 
col, 2, 

Although there is a presumption that a person 
intends to keep alive a seourity when it is for hig 
benefié to do so, yet the Court cannot act upon 
that when no question on the point was raised in 
the Court of first instance and the party (against 
whom the presumption ig to be made) had no 
opportunity of meeting such а case or the presump« 
tion. Гр, 267, col. 2.] 


Appeal against a desree of the District 
Judge, Dases, dated the 20th June 1919, 
affirming that of the Munsif, Third Court 
at Daees, dated the 9th January 1919. 


Dr. Sarat Chandra Basak (with him Babu 
Prokash Ohandra Pakrasi), for the Appel. 
lants :—The plaintiffs are the appellants. The 
appeal arises out of a suit for reeovery of 
possession of land on establishment of the 
plaintiffs! title. The Courts below dismissed 
the suit, Defendants Nos. 12 to 15 mort- 
gaged the land to defendants Nos, 3 to 9 in 
June,1907. Then in August 1907 the very 
same defendants Nos. 12 to 15 mortgaged the 
land to one Kamu Bepari, In June 1909 
the defendants Nos. 12 to 15 sold the land 
to defendants Nos, l'and 8 to 11. The 
mortgagor Kamu Bepari brought a suit 
on his mortgage in 1911 in whieh defend. 
ant No. 18 deposed. 


My sontentions аге :— 

(1) The mouth of defendant No. 13 was 
shut and he sould not speak in derogation 
of his own grant—see Caspersz on Estoppel— 
Estoppel as between & mortgagor and a 
mortgagee, 

(2) The previous statement of defendant 
No. 18 in the mortgage suit is no evidence 
in the present suit; sueh evidence was 
admissible only under sestion 33 or 
section 155 of the Evidense Aet and sannot 
be used as substantive evidense, 

(3) The *dostrine of subrogation is 
appliesble to the fasta of the present ease, 

(4) The genuineness of the mortgages is 
eoneluded by res judicata. 

Babu Gunada Ohuran Sen (with him Babu 
Bipin Ohandra Bose), for the Respondents;— 
I take up the question of subrogation first, 
It was noi raised in the pleadings, no 
issue was raised on the point and nothing. 
about this sould be found in the judgments 
of the Courts below, It should not be 
allowed to be raised for the frst time in 
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sesond appeal. Refers to Gokaldas Goyal. 
das v, Puranmal Premsukh- Das (1), Dinobundhu 
Shaw v. Jogmaya Dast (2) and Gurdeo Singh 
v. Ohandrika Singh (3), 1f this point fails, 
the first question raised by my learned 
friend does not arise. With regard to the 
admissibility in evidense of the deposition 
of defendant No. 13, my submission is 
that it was admissible in evidenes as an 
admission. See Soojan Ве v. Achmut 
Alt (4). 

Babu Prokash Ohandra Pakrast replied. 

JUDGMENT,.—The first contention raised 
in this oase is that іп eoming to the 
sonelusion that Sundari Bewa had an 
8-annas share in the property, the Oourt 
was wrong in relying upon. the deposi- 
tion of Arjun Teor (defendant No. 13) 
given by him in а previous suit. Itis son- 
tended that such evidenee isadmissible only 
under sestion 33 of the  Eividenee Aet or for 
impeashing the eredit of a witness under ses- 
tion 155, in which case 16 eannot be used as а 
substantive evidenee, 

It was pointed out, however, by Sir Rishard 
Coush, O. J.. in Sooian Bibee v. Achmut AU (4) 
that" sestion 33 does not apply to the deposi- 
tion of a witness in a former suit when the wit- 
ness is himself a defendant in thesubsequent suit 
and the deposition is sought to be used against 
him, not вв evidense given between the' parties 
one of whom ealled him as a witness, but as 
a statement made by him whieh would be 
evidenes against him whether he made it as 
а witness or on any other oesasion. It ia 
used against him as an admission; seotion 33 
has no application: to sueh a easeas the 
present, The sestions of the Evidenee Aet 
whieh do apply are the sections relating to 
admissions." 

The statement of Arjun in the previous 
suit was putin not as evidenae of a witness, 
but as an ‘admission, and ye think bg 
Court below is right in relying upon it as 
piese of evidense, 

Some arguments were advanced with 
regard to the mode of proof, but it is un- 


(1) 10 C. 1085; 11 I. A. 126; 8 Ind, Jar, 396; 4 Sar. 
P. C. J. 548; 5 Ind. Dec, (м. в.) 692. 

(2) 29 О. 154; 12 M. L. J. 78; 4 Bom, L, В. 238; 29 
т. А. 9; 6 C. W. М. 209 (P. C.), 

NO 1 Ind, Cas, 913; 86 0. 198 ab p. 217; 5 0. Le 


u^ 34 B. L, В. (App.) 8 a P 5; 21 W, В, 414, 
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nesessary to eonsider that eontention as no 
objeation was taken on the point in the 
Courts below. 

Ів is next eontended that the written 
statement of defendants Nos. 12 to 15, the 
mortgagors, in the mortgage suit eannot be 
used against the plaintiff, as the purehaser 
defendants, slaiming under the mortgagor 
defendants, are preeluded from relying upon 
it by reason of the desree obtained by Kamu 
Bepari against the latter in the mortgage 
suit. 

This eontention, however, ean be raised 
only if the plaintiff stands in the same 
position as the mortgagee, Kamu Bepari, who 
obtained the desree. He slaims that position 
by right of subrogation. The question of sub- 
rogation, however, was not raised in the 
pleadings, no issue was raised on the point 
and there is no trase of it inthe judgments 
of the Oourts below. We are unable to 
entertain the question here for the first time 
inseeond appeal, as the question eannot be 
determined in the present ease without refer- 
enee to fasts. The plaintiff was neither 
a puisne mortgages nor a tenant. Headvan- 
sed money to the mortgagors, by whieh Kamu 
Bepari’s mortgage-deeres was paid off and 
in order to entitle the plaintiff to elaim any 
right by subrogation, it was nesessary for him 
to show that there was an intention to keep 
alive the mortgage sesurity of Kamu Берагі, 
as the sonveyance in favour of the plaintiff 
was not of the mortgagee’s interest but only 
of the interest of the mortgagor. It is true that 
there is a presumption that a person intended 
to keep alive the seourity when it is for his 
benefit to do so, but the Court eannot aet upon 
that, when no question was raised in the 
Court of first instanee and the defendant, 
therefore, had no opportunity of meeting sueh 
а ease or the presumption. That being 80, 
neither the question of admissibility of tbe: 
written statement of the defendants nor the 
question of estoppel of the mortgagors arises 
in the ease. The appeal is aesordingly dis- 
missed with sosts, 

Appeal dismissed, 
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Seoonp Отуп, ApPzAL No. 447 ок: 1919. 
November 13, 1920, 
Present-:—Mr. Hallifax, A. J. O.. 
GANBA—DRFENDANT—A ppELLANT 
versus 
SHRI VISHWESHWAR MAHADHO 
DEOSTHAN or NAGPUR AND ANOTHERR— 
PrAINTIFFS— RESPONDENTS 


Hindu Law-—Alienation—Legal necessity — Inquiry— 
Representation by borrower—Burden oy proof, 


‘The representations of the borrower are not 
merely evidence, but may in partioular ciroumstances- 
be sufficient to shift the onus from the lender to the 
person impeaching the debt or alienation. [p. 269, col. 


“Something more than mere representations of 
the borrower is'necessary to constitute reasonable 
inquiry on the part of the lender, [р: 270, col. 2,] 


Appeal against. a deerce of the Distrist 
Judge, Nagpur, dated: the 10th July 1919, іп, 
Civil Appeal: No. 14-01919, . 

Mr. W,. H.. Dhabe, far the Appellant. 

Mr, D. W..Kathalay, tor the Respondents.. 


JUDGMENT.—The. mortgage in this suit 
was exesuted on 23rd May 1908 by. the father 
and.the elder brother of the appellant, who 
was then.abont.10 years old, 1t. hypotheeated 
the.whole of the property of the joint Hindu 
family of. whieh these three persons were 
the. only members, 
the. bond, Rs. 600, was paid to the 


two exesutants. at the.time of its exesution,. 


and in reply toa question by the mortgagee 
they both stated that. they required the money 
for the purpose of paying off arrears of 
revenue for two years of their malik makbuea 
-land and: other. debts amounting to Rs, 320. 
They made the same statement in writing in 
the body ofthe dosument, though there’ tha, 
amount of the debt other than arrears of 
revenue wasnot stated even approximately. The. 
morigagee made no further enquiry in regard. 
to the purpose.for whieh the loan was requir- 
ed. Of the actual existense of any neeessity 
for taking.the loan or of any antesedent debt 
due by the father and manager of the family, 

beyond the assertion of the father and his 
elder son there is no evidence whatever, but 
that they did make tbat representation both 
orally and in writing, is completely establish- 
ed, 

The learned  Distrieí Judge has held 
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that the mortgage is binding on: tbe one-third- 
Share in the property belonging. to the 
younger: brother at the time:of its: exeontion. 
The judgment shows some. slight sonfusion of 
thought in respest of the different ways in 
whioh the mortgage of the minora share 
sould. have been supported. In a:ease of thia 
kind the transferee may prove the existensa 
of an antesedent dabt of the father or of’some 
other form.of: legal nesessity, or he may 
prove that be was reasonably satisfied of that. 
existense after sufficient. enquiry. The: proof 
of enquiry may be a part of that, of the 
existence of the.legal nesessity or may. stand 
by itself, and the szffieient enquiry san be 
established at least in part. by proof of rapre- 
sentations by transferors. The learned: Judge: 
held that there. is prima facie proof of. the 
necessity for the loan in the representa. 
tions made by the exeentant of the bond. 
and,as the eontesting, defendant has failed, 
to put forward even sueh rebutting. evi. 
denee as. was. easily available. to him in: 
the person of his elder brother, the legal. 
necessity has been established. Now there 
is no question here of prima facte proof 
or of the existenee of the legal nesessity in the: 
form of antesedent paternal debt or in any 
other form. We have eomplete proof of eertain: 
enquiries, and no evidense whatsoever beyond: 
that of the existenee of any necessity, The: 
evidenee of the enquiries is sonelusive, 
beeause the elder brother was not ealled to. 
rebut it. To sall him torebut evidenee. of 
the actual existense of legal nessssity, apart 
from the. representations made by himself. 
and his father, wonld have been futile; as 
there is none. The only matter for sonsidera-. 
tion in this ease is, therefore, whether the: 
representations made to the mortgagee by the: 
two mortgagors, ean be eonsidered sufüsient 
to give him reasonable assurance of the existe 
anse of legal necessity for а. transfer of the; 
minors’ estate, ав. explained in H unoomanger-. 
saud Panday v. Musammat | Babooee Munraj 
Koonwaree (1). 

In Maharajah of {Bobbilé у. Zamindar of 


Ohundi (2) Abdur Rahim and Krishnaswami 


Aiyar, JJ., said: The learned Advosate- 


(1):6:М:.І..А..398; 18 W. R. 81n; Sevestre 25n; 2 
pore С. J. 28; 1 1 Bar. P, О. J. 552; 19 Е. R. 147 
P, 0.) 
(2) 8 Ind, Cas. 880; 85 M. 108; 9 M. І, Т,.155; 
(1911):1 M. W. N; 101; 21 M, L. 7; 608. 
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General argued that the enquiry sontemplat- 
ed by the Pnivy Oonneil is one independent 
of the representations of the borrower and 
that such representations, even if evidence, 
are not in themselves suffisient to discharge 
the burden whieh rests upon the sreditor of 
showing в reasonable enquiry as'to the bind. 
ing nature ofthe purpose for whish the loan 
is eontrasted, In Hunoomanpersaud Panday v. 
Musammat Вађоовв Munra) Koonwaree (1) 
the Privy Couneil said at pages 419 and 420 
of the report: ‘The representations by the 
manager accompanying theloan as part of 
the res ‘geste, and as the sontemporaneous 
deolarations of an agent, though not astually 
selected by the prineipal, have been held 
to be evidence against the heir; and as their 
Lordships are informed that sush prima facie 
proof has been generally required in the 
Supreme Court of Oslentta between the 
lender and the heir, where the lender is 
enforeing his sesurity against the heir, they 
think it reasonable and right that it should 
be required.’ The foregoing extract from 
the judgment of their Lordships makes it 
abundantly elear that the representations 
of the borrower are not merely avidenss, 
but may in partioular sireumstanees be 
sufficient to shift the onus from the lender 
to the person impeaching the debt or alien. 
ation. The above principle has been assepted 
by the Courts in India. In Sarat Chandra 
Banerjee v. Bhupendra Nath Basu (3) Chief 
Justice Maslean applied the rule above enun. 
ciated to the ease of a loan to anexeoutor 
not governed by the Susesssion Aet. We 
wish, however, to guard ourselves from 
being supposed to lay down the rule 
that the representations by the borrower are 
generally suffisient. In many eases the id- 
terests of the borrower are likely to be oppos- 
-ed to those of the reversioner or the infant 
heir or other peraon whose manager he 
or she may happen to be, and*in sueh eases 
reasonable enquiry should not be limited to 
the representations of: the borrower, Ses- 
tion 38 of the Transfer of Property Ast 
seems to require, in addition to good faith, 
reasonable ваге in ascertaining the existense 
of siranmstanses alleged by the transferor 
of immoveable property. This aestion, if 
deemed to eaast a rule as to reasonable 
enquiry in exsess of what is requirad by the 


` 


(8) 25 C. 103 at p. 108; 18 Ind, Deo, (x. 5.)*70. ` 
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Privy Couneilin Hunoomanpersaud Panday’s 
case (1), eannot override the Hindu Law so 
settled by the.Privy Counsil. Ses sestion 2, 
elause (d). But it may well be taken to 
indieate that ordinarily something more than 
ihe mere representation of the borrower is 
neeessary to sonstitute reasonable enquiry on 
ihe part of the lender." 

In the Privy  OCouneil oase of Bri Lai 
v. Inda Kunwar (4) the transferee set 
up а ease of the existense of nesessity for 
an alienation by a Hindu widow, not of 
enquiry apart from itsastual existence, and 
the evidenee given was sonfined to resitals 
in the deed of ‘transfer. Their Lordships 
said: “Resitals in mortgages or deeds of 
Sale with regard to the existenes of neses- 
sity for the alienation have never been 
treated as evidence by themselves of the 
fact, And it has been repeatedly pointed 
out by this Board that to substantiate the al- 
legation there must be some evidenee aliunde,” 
Their  Lerdships do not say that the 
possible or alternative ease of enquiry, apart 
from that of the existenee of the necessity, 
was not established by the mere resitals, 
but itis tobe presumed that this possibility 
was eonsidered and rejected. 

In the reeent ease of Nanda Lal Dhur Biswas 
(Banga Chandra Dhur Biswas) v. Jagat 
Kiihore Acharjya (5) desided in 1916, their 
Lordships of the Privy Counsil were son- 
serned with recitals in deeds exesuted in 
and before 1865 and as there was proof of 
representations by the transferor to be found 
in the resitals, 1% was held that the further 
evidenee required to establish ‘the existenee 
of legal nesessity for the loan was slight 
in the sireumstanses of the oase, of whieh 
the shief was thelength of time sinss the 
transaction in question took plase. Their 
Lordships said: “The reaital is slear evidenee 


„бї. the representation, and, if the sireum- 


stances аге вовћ as to justify a reasonable 
belief that an enquiry would have sonfirmed 


(4) 23 Ind, Cas, 715; 36 A. 187; 26 M. L.J. 442; 
18 0. W. М. 649; 12 A. L.J. 495; 19 C. L. J. 469; 
(1914) M. W. N. 405; 15 M. L. T. 895; 16 Bom. L. В; 
862; 1 L. W. 794 (P. C.). 

(5) 36 Ind. Gas. 420; 44 C. 186; 20 M, L, Т. 885; 
31M. L. J. 563; (1916) 2 M. W. М. 336; 4L. W, 


ATA monde В. 868; 14 A. L. J. 1103; 24 0. L. J. 


487; 1 P. L. W. 1; 21 О, W, М. 225; 10 Bur. L. T, 
177; 48 I. A, 249 (P. C.). 
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its trüth, then when proof of actual enquiry 
hasbesome impossible, the resital, soupled 
with sueh eirsumstances, would ba sufficient 
evidence to support tha deed." ^ | 

The issne in the present ase ів 
elean cut. We have not to consider evidence 
of the existense of nesessity for the loan, 
besause there is none. There is only evi- 
denee of enquiry and the extent and nature 
of that enquiry are- very clearly defined. 
The two adult members of tlie family who 
exesuted the mortgage represented that there 
was legal necessity sufficient to make the 
mortgage binding on the share of the third 
member, who was & minor, The mortgages 
made enquiries from them at the time of the 
exesution of the deed, and they both assured 
him again in the presence of witnesses that 
there was fnll necessity for taking the loan, 
giving some details of their intended ap- 
plisation of it. Beyond this there-is abso- 
Intely: nothing but the fast that the family 
of the mortgagors did hold malik makbuza 
land, assessed at Re, 64, with the pro- 
perty mortgaged. In these eiroumstanees, 
ean it be held that the enquiry made by 
the mortgagee was reasonable and suffisient? 
The learned District Judge seems to have 
thought that the fast that the representation 
was made by two people gives it more 
weight than if it had. been made by one 
only. It may be admitted that two people 
are lese likely to combine in a false state- 
ment than one is to make it by himself, 
But the difference is slight; eash ` of them 
had the same motive for falsehood, the 
shifting of-a part of the burden on his own 
share to that of the minor, and I do not 
think any appresiable differenae вап be made 
' in the weight to be given to the representa- 
tion made to the mortgagee, besause they 
were made by two exeontants and not by 
one. That the enquiry was made in а 
somewhat public manner in the presence of 
witnesses may perhaps tend to make it more 
nearly sufficient, but here again I think the 
difference is appreciable. We come down 
then to the faet thatthe mortgagea was 
satished by enquiries made from the mort- 
gagors only. It is to be remembered that 
there жеге other avenues of enquiry open 
to him. Не could very easily have obtained 
eertain information ‘about the arrears: of 


revenue and ‘probably would have had - 


little dif&eulty in ascertaining the existenee 


» -—— 
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or non-existense of the other alleged debts. 
without making any inquisitorial researshes. 
In these sircumstanees I think this must 
be elassed as one of the ‘ordinary’ eases 
Bpoken of in the judgment of the Madras 
High Court in Makaraja of Bobbilt v. Zamin. 
dar of Ohundi (2), in whish "something 
more than the mere representation of the 
borrower is nesessary fo sonstitute reason- 
able enquiry on the part of the lender,” 

.The appeal therefore, suesseds. The 
deeree of the lower Appellate Court is set 
aside and a preliminary decree for foreslosure 
will issue against both the defendants 
in respest of a two-thirds share in the pro- 
perty mortgagedin lieu of the amount 
found due on the mortgage in the judgment 
of the First Court together with two-thirds 
of the costs ineurred by the plaintiff in the 
First Oourt. The appeal to the Court of the 
District Judge was toa great extent justified 
by mistakes made in the First Court and has 
even now suesseded to the extent of onee 
third of the property. Costs of the lower 
Appellate Court will, therefore, be paid as in- 
ourred, Ths plaintiff-respondent must pay 
all the вовёв in this Court. Three months 
will.be allowed. for payment. 

Appeal allowed, 


MADRAS HIGH COURT. 

APPEAL AGAINST Овркк No. 240 or 1920. 
January 24, 1921. 
Present: — Mr. Justice Sadasiva Aiyar 
and Mr. Justise Napier. 
PULPATI HANUMAYA— 

' APPELLANT 
versus i 
RAVURI RAMAYYA AND OTHERS-— 
RESPONDENTS, 
Provincial Insolvency Act (V of 1920), s. 78— 
Provincial Insolvency (Act ПІ of 1007)— Petition. for 


adjudication under old Act-—New ‘Act not appli. , 
cable, : : Р 


с G 
The proyisions of the Provincial Insolvency Act, 
1920, have no application to a petition to adjudicate 
a debtor аз an insolvent made under the Provincial 
Insolvency Act, 1907, which was pending when the, 
Act of 1929 came into force; nor can -the discre- 
tion given to the Oourt statedly in respect of 


Vol LXIV] 
BBIJ KISHORE e. BAIRANG BAHADUR SINGH, 


. applications under the Act of 1920 be extended to 
applications majle under the Act of 1907. 


Appeal against an order of the District 
Oourt, Guntur, dated the 23rd July 1920, in 
Insolveney Petition No. 1 of 1920. 

FAOTS appear from the judgment, 

Mr. О, Sambasiva How, for the Appellant.— 
Though the application for adjudieation was 
made under the old Provinoial Insolvency 
Aat (IIL of 1907) after time, the ‘application 
was pending when the new Ast was passed. 
The diseretion sonferred on Court by sestion 
7& of the new Ast V of 1920 to extend the 
time applies tothe application. 

Mr, B. Satyanarayana, for the Respondent. 
—The applieation was expressly made under 
the old Ast and was out of time, The pro- 
visions of the new Aat sannot apply to this 
applieation, The diseretion to extend the 
time ean only be exereised.in respeot of 
appliostions under the new Aot, 


JUDGMENT.—The right to apply to 
the Court, given by the Provinsial Insolvenay 
Aet ІП of 1907 to the oreditor, to adjudieate 
the debtor as an insolvent was not exereised 
within the period of three months (from the 
date of the sommission of the sets of insol- 
vensy) allowed under that Aot, The appli- 
sation under that Aet was made after the 
expiry of that period and was properly 
dismissed, as the applisant had no right to 
make the application under that Ast at the 
time he made it in the proper Conrt. 

It is argued that, as the application was 
pending when the new Aot V of 1920 same 
into force and as that Aat contains a pro- 
vision (section 78) giving a diseretion to the 
Court to allow an extension of the period 
preseribed for making aspplieations . under 
the Aet, and to ‘exeuse the delay in pre- 
sentation, the Distriet Judge ought to have 
exereised that dissretion in favour of the 
appellant (petitioner) and aeeepted his appli- 
oation as a valid one, 

It is diffiault to follow the argument. 
An applisation: made statedly under the 
Aet of 1907, whieh вопа be made only 
under that Aat on its date (the date of the 
applieation), eannot be considered to be an 
applieation under the new Aet of 1920, 
merely beaause it was pending disposal when 
the new Aet same into forse, The diseretion 
given to tha Court by the Legislature stated. 
ly in respest of applieations under the new 
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Act eannob again be extended to applisations 
made under the old Ast. The provisions of 
section 6, elauses (b) and (с) of the General 
Clauses Act, X of 1897, are also against the 
appellant’s sontention. The ease in Jogoda- 
nund Singh v. Amrita Lal Strear (1) was 
desided on the sonsideration that sestion 
310A, Civil Prosedure Code, which was intro- 
dueed as an addition to the Civil Prosedure 
Code, was not affected by the eorresponding 
provisions of the old (enersl Clauses Aat, 
as the enaetment of the said sestion 310A 
was а mere addition to the existing Civil 
Prosedure Code, that is, there was no enaet- 
ment repealing the existing Civil Proeedure 
Code into whioh seation 310A was introdueed. 

We, therefore, dismiss the appeal with 
вовфэ. 

Appeal dismissed, 
K. €, Р, 


(1) 22 С, 767 (Е. В.); 11 Ind. Dec. (x. в.) 509. 





OUDH JUDICIAL COMMISSIONER'S 
COURT 


Ѕвсонр Отуп, ArPxzan, No, 228 or 1920. 
November 4, 1920. 
Present: — Mr, Daniels, A. J. О, 

BRIJ KISHORE аир OTHERS—PLAINTIFFR — 
APPELLANTS 
versus 
BAJRANG BAHADUR SINGH AND orgers 
—DEFENDANTS—HESPONDENTS, 

Oudh Estates Act (І of 1869), s. 6—"The said 

orders,’ meaning | of—BMorigage—Redemption —Res 
judicata, 
e The phrase “the said orders" in section 6 of the 
Oudh Hstates Act refers to the orders which are 
mentioned in the three preceding sections of the 
Act and does nob include a decrees dismissing a 
previous redemption suit. Such a decree negativ- 
ing the right of redemption of the plaintiff bars 
2 subsequent suit for redemption, [p. 272, col. 2.] 


Appeal against a deeree of the Subordi. 
pate Judge, Partabgarh, dated 17th April 
1920, sonfirming that of the Munsif, Kaunda, 
dated 19th Desember 1918, 

„Mr. Makund Bihari Lal, for the Appel. 
lant, 

Mr. Bisheshwar Naih Srivastava, for the Re- 
spondents Nos, 1 to 4, 
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‚ JUDGMENT,— This - is a Buit for redemp- 
tion of & mortgage exesuted on 7th July 
1855 by the predesessors of the plaintiffs 
in favour of the predesessors of the defend- 
ants; The period of the mortgage was 
threes years, and one of its terms provided 
that it should be treated as a sale-deed if 
the mortgage-money was not re-paid .on 
due date. The suit was brought in Jan. 
uary 1918 just within 60 years after the 
date on whieh the mortgage-money was re» 
-payable, 

The-suit has been dismissed by the Courts 
below on the ground of res judicata and 
adverse ‘possession, and these are the only 
two issues argued before: me. In the year 
1864 the -plaintiffat predesessor made a 
elaim before the Settlement Officer against 
the predecessor of the defendant Taluadar 
to have the suit lands settled with him on 
redemption of the mortgage in suit, The 
Settlement Offiser rejested his claim as time- 
barred and passed a deeree 
the defendant, whieh is Exhibit А65 on the 
resord. This deeree alearly operates as rss 
judicata for the present suit, unless it is 
saved, as the appellants sontend it is, by 
sestion 6 of Aet I of 1869, In the Oourts 
below-the appellants relied also on Ast XLII 
of 1866, whieh allowed a fresh suit for redemp- 
tion-in-eertain sases in whieh a redemption 
suit had been dismissed on the ground of 
limitation prior to the passing of the Aat. 
The point is, however, aoneluded against the 
appellants by the ruling in Basawan Singh v. 
Nawab Badshah Bahu Begam (1) and was 
abandoned by tbeir learned Pleader in the 
course ofargument. Aet XIII of 1866 was 
repealed by Aot XXXILof 1871 and it is 
admitted that no fresh redemptionsuit was 
‘brought while the Ast remained in forse, 

The appellants’ ease is that sestion 6 of 
„Aat I of 1869.re-enasta the provieo to seetior? 
.2:of. Aet XIII .of 1866 in :thesase of mort. 
-gages in-favour of Talugdars. It would -be 
surprising if this were so in view of the 
faot that Aot ХОП of 18665 was still in forse 
when Ast I of 1869 was passed. Seetion 6 
certainly deals with the same elass of mort- 
gages as Aot XIII of 1866, but what it 
astnally provides with reference to those 
mortgages is, in the words of the section 


(1) 7 0, C. 259. 
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itself, that “nothing in-sestions 3, 4 and 5,. 
or in the said „orders, or in any sanad, shall 
be deemed to bar a suit for redemption.” The 
appellants’ eontention is that the phrase "the 
said orders" .inoludes deorees dismissing a 
previous redemption suit. It is impossible to 
aesept this sontention. The phrase elearly 
refers bask to the orders whieh have already 
been mentioned in the three preeeding seetions. 
Sestion 3 refers spesifieally to the orders 
passed by the Governor-General of India on 
‘the 10th and 19th дауа of Ostober 1859 and 
re-published in the First Sehedule to the Aat, 
and section 4 refers to those orders of the 
Governor-General by which oertain estates 
were specially exempted from eonfiseation. 
The intention of seetion 6 is elear. Sections 
3 to 5 sonferred on all Talugdars and grantees 
an absolate title in respest of their estatés, 
But for seetion 6 that title would have 
furnished а eomplete answer, notwithstaud. 
ing Aet XIII of 1866, to a suit for redemption 
in respest of any land comprised in a taluga. 
Sestion 5 was, therefore, inserted to protect 
the interest of those mortgagors whose rights 
it was deemed expedient to keep alive, by 
laying down that neither sestions 3 to 5 of 
‘the Ast, nor the terms of the savad, nor the 
Governor-General already 
referred to, should һа а bar to aguit for 
redemption by them. The appellants’ learned 
Pleader has attempted to rely in support of 
his eontention on the desision of the Privy 
Council in Ohaudhri Ahmad Bakhsh v. Seth 
Raghubar Dayal (2), but the point now raised 
was never in issue before their Lordships, 
The points a£ issus before their Lordships 
are stated at page 16 of. the report. The 
only desree pleaded as res judicata was а 
mortgage of the year 1870, and the plea was 
rejested not on any aonatrustion of, Aet I of 
1869 but on the ground that the person sought 
to be bound was not represented in the earlier 
litigation. ° 

The appeal fails on the ground of res 
judicata, and it is nnnesessary to enter into:the 
question of adverse possession, For the reasons 
already given, I dismiss. the appeal with eats, 


A ppeal dismissed. 


(2) 28 A, 1; 7 Bom, L, R. 9012; 2 С. L. J. 413; 18 
М. L, J. 407; 10 СО. W. N. 116; 2 A, L. J. 818; 9 
О. O. 7; 82 I, A. 229; 8 Sar, Р, О. J, 882 (Р, C.). 
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LOWER. BURMA CHIEF COURT. 
OniMINAL Revision No. 284 B or 1920. 
September 6, 1920. 
Present:—-Mr, Maung Kin, Asting Ohief 
Judge, and Mr, Justiee Rigg. 
EMPEROR--A»PLIQANT 
tersus 
A. YANKAYA AND OTHERS— 
RESPONDENTS, 
Oriminal Procedure соф (Act V оў 1898), ss. 494, 


495— Non-compoundable case— Private prosecutor =ч 
Withdrawal from prosecution. 


Non-compoundable cases can only be withdrawn 
under sections 404 and 495 of the Criminal Procedure 
Code, and not by private prosecutors. 


FAOTS appear from the following order 
of referense made by the Sessions Judge, 
Hanthawaddy, under seation 488, Criminal 
Prosedure Code:— 

"In this ease a complaint was filed under 
вевіїоп 384 ofthe Indian Penal Code, and 
simmons was issued against’ the accused 
under that section, Subsequently tha parties 
appeared before the Court and the som. 
plainant filed' a petition, asking to be allowed 
td withdraw from the prosesution on the 
ground that his witnesses were ill. 

The offense is not eompoundable, but the 
Magistrate held that even so it was open to 
the somplainant to withdraw from the 
proseoution. He assordingly allowed the 
petition and dissharged the assused ‘for want 
of proseention. , 


The authority he sites for this astion ia the 
ease of King Emperor v, Nga Aung Мун» (1). 
' That ruling certainly lends supports to 
the Magistrate's view. It was ordered that 
the somplainant, in a ease under seation 354 
of the Indian Penal Code, should be sum- 
moned and asked if she really wished- to 
withdraw from the proseeution and it was 
said: ‘If so—the aesused could he discharged 
for want of prosesution,’ 

In my opinion по · sueh withdrawal by & 
private prosesutor in а non-sompoundable 
warrant 0880 is: permissible, The only 
provision in the Criminal Prosedure Oode 
whieh authorises withdrawal in such eases 
are sestions 494 and 495, The former 
applies only to the Publis Prosesutor. In 


(1) 2 L, B. В. 165, 
18 
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seston 495 (2) the power of withdrawal 

is given only to "any such offieer” as is 
deseribed in the first elause of that seetion. 
There is no provision giving sush a power 
to a private proseautor. 

The present case is not an ‘important 
one and I do not suggest that it is 
neeessary to interfere with the Magistrate’ 8 
order. But it does seem to me that the 
above sited ruling is likely to “mislead 
Magistrates, and that it is desirable to have 
the question resonsidered. The offest of 
“allowing withdrawal in sueh eases as.. the 
present, is in effest to abolish the distine- 
‘tion between sompoundable and non-eóm. 
poundable eases. 

It,may be noted that there is an.obvions 
error in the heading of that ruling, the 
word ‘non-eompoundable’ being used instead 
of ' sompoundable.' 

I submit the proseedings to the  Ohief 
Court for sush orders as the Honourable 
Judges may see fit to pass," 

JUDGMENT.—We agree with the learned 
Sessions: Judge that the order of the Magist. 
rate dissharging the aesused for want of pro- 
sesution is wrong. The ease was a non- 
eompoundable one, triable aesording to the 
procedure for warrant eases. Seotion 259, 
Oriminal Prosedure Code, permits a Magis. 
trate in his diseretion to diseharge · ап 
assused' person, when the ease is eomponnd- 
able and the eomplainant ia absent, If it 
was intended in King Emperor v. Nga Aung 
Nyun (1) to lay down any different rule, 
we dissent from it. Non-sompoundable 
eases oan only be withdrawn under sections 
494, 495 of the Oriminal Proeedure Code, 
and not by private prosesutors. 


Order accordingly, 
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THAEURLAL 0, SEOBETARY, MUNICIPAL COMMITTEE, KHANDWA, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
. Oxrmina Revision No. 188 or 1921. 
August 24, 1921. 

Present:—Sir Henry Drake.Broekman, 
Kr, J. О. 
THAKURLAL-—-AGCUSED— APPLICANT 
versus 
SECRETARY, MUNIOIPAL COMMITTEE, 

KHANDWA-— CoMPLAINANT— 
Nox- Appricanr. 
0. P. Municipal Act (т of 1908), з, 66 (1)— 
“Building,” meaning of. 


'The word "building," as used in section 66 (1) of 
the Central Provinces Municipal Aot, indicates a 
structure with a roof. [p. 274, ool. 2 

Moir v. Walliams, (1892) 1 Q. В, 264 at р. 270; 

61 L, J. М. С. 38; 66 L, T. 215; 40 W. В, 69; 66 J. P. 

197, referred to, . 


Applieation for revision of an order, 
dated the 7th April 1921, in Oriminal Case 
No. 44/266 of 1921, passed by the Magistrate, 
First Class, Khandwa, 

Мг. W. В. Puranik, for the Applieant. 

Mr. G. P. Dick, Standing Counsel, for tho 
Orown. 

OBDER.—The applieant for revision haa 
been sonvieted and fined under sestion 122 
of the Central Provinees Munisipal Ast, 
1908, for eneroashing upon a street in 
the Munioipal town of Khandwa by eon- 
atraeting thereon a masonary chabutra 
without the written permission of the 
Committee. 

The Trying Magistrate found that the 

present chabuíra was erested to re.plaee the 
old. one, but was unable on the evidence 
to eome to any eonolusion as to whether 
he new erection oseupied more spase than 
the old one or not. The sonvietion has 
been based upon the admitted faet that 
the written permission of the Munieipal 
Committee was not obtained before eon- 
atrusting the new platform. 

The main point pressed in revision is 
that in the absense of any proof that the 
new strusture oesupies any spase other 
than that oeeupied by the original one, the 
sonvietion under sestion 122 of the Mani: 
sipal Ast, eannot be supported. This 
point is soneeded by the Distriet Magis- 
trate and also by. the Standing Ogun- 
sel for the Orown. It is, however, urged 
that under by-laws 1, 6 (а) and 19 made 
by the Munieipal Committee of Khandwa 


under clause (s), sub-sestion (1), sestion 
105, and sub-sestion (2) of the game séation, 
the applisant is liable to fine for ereating 
the chabutra without giving notise in writing 
to the Committee in the preseribed form 
or without the speesial written permission 
of the Building Sub-Committee, 

The main part of by-law 6 (а) runs as 
follows:— 

“No projestion sball be built over the 
road-side drain without the spesial per- 
mission, in writing, of the Building Sab- 
Committee." 

The chabutra in question is admittedly 
а projestion from the  applieant'a house 
within the meaning of thie by-law: There 
is, however, nothing on the resord to 
show that it has been built over a road. 
side drain. Neither of the two witnesses 
for the prosesution stated in examination: 
in-shief that the chabuira covers a drain. 
Both, however, iu eross-examination made 
& statement in the following terms:— 

"I do not know whether the drain in 
front of the aseused's house is a Muni. 
sipal or & private drain." 

It has further $o be remarked that the 
by-law under consideration makes no referenós 
to the re-building ofan old projestion though 
by-law 1, like sestion 65 (1) of the 
Municipal Ast, expressly provided for re- 
erestion as well as for erestion. 

By-law l runs as follows:— 

“Every person, who intends to ereet òr 
re-erest any building, shall, before beginning 
to ereot or re-erect such building, give 
notice in writing to the Committee of his 
intention to do во in the form appended 
to these by-laws.” 

The term “buildiag” is not defined in 
the Ast or in the by-laws. Ordinarily 
speaking, a building means  strueture with 
a roof: Moir v, Williams (1). And the 
terms of by laws 2—5 (both inalusive), 
liks those of slause (b) in seotion 66 (1) 
of the Munisipal Aot, seem to me to 
indieate elearly that the word “building” 
is used there in this sense; 

In Ramdularay v. The Ohhindwara Muni- 
cipality (2) it was held that under sestion 
67 of the Munisipal Ast a Committee 
has no power of removing without som- 

qa) (1892) 1 Q. B. 264 at p. 270; E L. J. M. C, 33; 


66 L. T. 215; 40 W. В. 69, 56 J. P. 
(2) 6 Ind. Oas, 431; 6 N. L. R. 58, 
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pensation strusturas whish merely taka the 
place of рге éxisting stroctures. It was 
also laid down that every astion to bea 
taken, order to be passed or notise to bs 
issued under the Municipal Ast must be taken, 
passed or issued respeatively by the Commit. 
tee by means of a resolution passed at a mest- 
ing eonvened and oonduoted under sestions 15 
ёс 19 inslusiva, or by a Sub-Committee 
er by а member duly authorised in that 
behalf. 

In the present вазе the prosecution under 
gestion 122 of the  Munieipal Ast was 
ordered by the prasent President of the 
Municipal Committee, and there is nothing 
to show that he possessed any proper 
authority for passing the order, This would 
not ba a reason for setting aside a con. 
vistion under  sestion 122 if the fasts 
othérwise justified a eonvistion under 
that seetion, There is, however, no basis 
in the resord for holding that action 
under the by-laws has ever been воп. 
templated in the applieant'a ease by any 
Munieipal authority and for reasons already 
given, it is atleast doubtful whether any 
of the by-lawa aforesaid esvara ths вазе, 
Should the Oommittee desire to  proseed 
under sestion 6? of the Ast, it will have 
to issues notice to the applisantand this 
sourse is still open, 

In these sirsumstanses I must set aside 
the sonvistion and sentense and acquit the ap- 
plieant. The fine imposed has already 
been resovered and will now be refunded, 

Oonvtetion set astie, 


OUDH JUDICIAL COMMISSIONER’S 
| COURT. 

OnrMINAL HxrFRRENOE No. 40 or 1920, 
Oatober 14, 1920, 
Preseni:—Mr, Daniela, A. J. О. 
EMPEROR—Copratnant 


| versus 
CH. MUHAMMAD IBRAHIM—Acosszp, 


Arms Act a of 1878), ss, 13, 19 (e)—"Under 
@ license,” meaning of — License granted —Person 
carryiny arms nót bound to carry License, 
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A person who holds a license feran armis not 
obliged by law to carry that license with him when- 
ever he has the arm with him. 

The words “under a license” in section 13 of the 
Arms Act import no more than that the person 
catrying the arms must have been granted a license 
empowering him to possess and carry them. 


Referense made by the Sessions Jndge, 
Hardoi. 

The Government Pleader, for the Crown. 

Messra. Hakim-ud din and Nasir.ud-din, 
for the Assused. 

JUDGMENT.—This is а referenss by 
the learned Sessions Jadga of Hardoi in a 
ease in whieh theapplioant, Oh. Mahanynal 
Ibrahim, has been sentensed to a small fine 
for aontravening tha provisions of seetion 
19 (в) of the Arms Ast by earrying a 
revolver without having a lisense on his: 
person. That he had а lieense is not 
disputed. The ouly question is whethera 
person who holds a lisense for a gun or 
any other weapon is obliged to sarry it 
on his persou, wherever he has the gun 
with him, If he is so obliged, the faot 
that he afterwards prodused the lieense 
in Court, to whieh the learned Sessions 
Judge refers, would be immaterial. In my 
opinion, however, the learned Sessions Judge 
is right in thinking that the law does 
not require him to sarry the license on 
him, I know of no ease in whish this has 
bsen held, and the case of Queen-Hmpress 
у. Kishunwa (1) is a distinet authority 
to the sontrary. Seation 19 (е) refers 
bask to seation 13. Seetion 13 says that 
no person shall go armed exoept “under 
a lisonse” and that any person going armed 
without a license may be, disarmed by & 
Magistrate, The words "under a lieanse” 
elearly import no more than that the 
person sarrying the arms must have been 
granted a lisanse empowering him to possess 
and sarry them. 

I aasept the referense and set aside the 
eonviation and sentense, The fine, if paid, 
will be refunded. 

Raeferenos accepted, 


(1) 20 0. 444; 10 Ind, Dee, (x. s.) 300, 
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HIRALAL MAHTON t. LILA МАНТОХ. 


PATNA HIGH COURT. 

OgtutNAL Revisions Nos, 416, 417 anp 418 

go or 1921. 
September 29, 1921. 
Present; —Mr, Justice Das. 

Іх Os. R. No. 416 or 1921 
HIRALAL MAHTON—Petitioner 
versus 
LILA MAHTON хр ANOTHER— 
Opposite Parry. 

Ix Og, R. No. 417 or 1921 
SHAM KISHUN DUSADH--PzriTION&R 

a versus 
LILA MAHTON AND ANOTAEG— 
Orposits Pasty 
Ix Os. R. No. 418 or 1921 
GAGDIP SINGH —PeriTIONER 
versus 
LILA MAHTON AND ANOT£R — 
Орровіте Parry. 

Criminal Procedure Code (Act V of 1898), s. 196 
— Penal Code (Act XLV of 1860), s. 193—Perjury 
—Trial Court and Appellate Court taking different 
views of evidence—Sanction to prosecute, 


Where the Trial Court and the Appellate Court 
take different views of a piece of evidence, sanction 
to prosecute a witness for perjury in respect of 
that piece of evidence ought not to be granted. 


Applications from en order of the Addi- 
tional Distriet Magistrate, Patna. 

Mr, Bimola Charan Sinha, for the Peti- 
tioners, ` 

Mr, H. L, Nandkeolyar, for the Opposite 
Party. 


JUDGMENT,—These applications are 
dirested against the order of Mr. S, L. 
Gupta, Additional District Magistrate of 
Patna, aesording sanstion to the opposite 
party to prosesute the petitioners under 
gestion 198 of the Indian Penal Oode. , 

lt appears that the petitioner in the 
Revision Oase No, 416 instituted oriminal 
proseedings against the opposite party with 
referenee to æ eertain plot of land. His 
ease was that the opposite party was а 
non osoupanoy raiyat in respest of the plot 
of land and was so гевогӣей in the Reoord 
of Rights, that he abandoned the holding 
and on sueh abandonment the landlord 
settled the land with the petitioner 
and that he grew the erops, but that 
the opposite party  earried them away. 
That was the ease as made by him in the 
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Criminal Courts and in support of hia 
ваве he prodused the record аз а non- 
ossupansy tenant holding for one year 
only, The Court of first instanes believed 
his ease and sonvisted the opposite party. 
There was an appeal to Mr. S. N. Gupta, 
who took a different view on the facts of 
the ease and set aside the sonvistion. But 
it is sertainly noteworthy that in the jadg- 
ment of Mr. S. L. Gupta allowing the appeal 
of the opposite party, there is not one 
word to suggest that there was any perjury 
committed by the petitioners before him. 
He took the view that there was 4 
bona fide eivil dispute between the parties 
and that the story of running away was 
manifestly insredible, аз on the eomplainant’s 
own evidenae the asaused eontinued uprooting 
the srops in spite of the protest and was. 
stil in the ast when he returned with 
the Ohowkidar. The opposite party 
then applied before the Trial Gouri under 
Section 195 of the Code of Criminal Pro- 
cedure for sanstion to prosesute the pati- 
tioners under sestion 193 of the Indian 
Penal Code, The Trial Oourt deslined to 
aesord sanction. They then eame up to 
Mr. S. L. Gapta again and asked him 
to grant them sanstion to prosesute. Mr. S, 
L, Gupta has now assorded sanstion to the 
opposite party. 

ín my opinion this is nota easein whioh 
sanction should have been granted at all. 
On the fasts the two Courts took two 
different views. The Trial Court sonvioted 
the opposite party. It may be that the 
convistion was wrong and it may be that 
Mr. S.L. Gupta was quite right in setting 
aside the sonvistion, Bat still the fast 
remaius that on the fasts two Courts took 
two different views. That being so, it is 
impossible to see how sanstion ' could be 
granted for proseeution of any one. I must 
revoke f&he'sauetion which has been granted 
in this ease by Mr. S, L, Gupta. 


Sanction revoked, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
ORIMINAL ApPraL No. 182 or 1921. 
Ostober 13, 1921. 
Present: — Mr, Hallifax, A. J. C. 
KAOHRIA МАНА В---А ссовкр— 
: APPELLANT 
versus 
EMPEROR-—Rz8PONDENT, 


Penal Code (Асі XLV of 1800), s. 8302—Murder 
~~Sentence—Sex or age of murderer—Leniency— 
Practice—Enhancement of sentence— Revision. 


The age or the sex of в murderer cannot general. 
ly of itself be sufüciont reason for a leniehoy in 
sentence, If there are other reasons which very 
nearly justify the passing of the lesser sentence 
but do not quite do во or when itis doubtful whe- 
ther they.do so or not, then the youth or the sex 
of the criminal may certainly tip the scale to 
the side of mercy. [p. 278, col. 1.] TE 

It is not the practice of this Оош to call on an 
acousad person proprio motu to show cause why 
his sentence should not be enhanced, but to leave 
it to the Local Government to apply in revision 
for ап enhancement, if so advised. [p. 278, col. 2.] 

Appeal against the eonvietion and sentense 
passed by the Sessions Judge, Nagpur, dated 
the lith July 1921, in Sessions Trial No. 4 
of 1921. 
£t Mr, B. V. Pradhan, for the Appellant. 

Mr. 9. P. Dick, Standing Couusel, for the 
Crown. 

JUDGMENT.—The fasts found proved 
against the appellant Kaehria Mahar are 
that in the fcrenoon of Saturday the 14th 
of May he murdered Gadi Kunbi, a thirteen 
years old boy of hia village, and removed the 
gold shaing that the bof was wearing on 
his ears, The trial shows the usual eare 
and thoroughness of the learned Sessions 
Judge, and about the proof of the guilt of 
Kashria there is nothing to say but that it is 
somplete and eonslusive. All the easem of 
the murder of a shild for the: sake of its 
ornaments that Fave some before me, and 
their number is lameniably great, show an 
extraordinary similarity in the age of the 
murderer, who is always adolessent, and in 
all the eireumstanees of the arime and the 
subsequent investigation this ease is по 
exseption, The appellant Kaehria is between 
17 and 18 years of age. About 8 A. M. on 
the day of the murder he went to the boy's 
house and invited him to go with him to the 
fields to pisk mangoes, Gadi was at the 
fime wearing a pair of silvor bracelets (Байа) 
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on his wrists." In the lobe of eaeh ear he 
had two gold ear rings, sirsular but thieker 
on one side, so that they bear some resem- 
blanee to а cressent with its points meeting, 
for whieh reasons they sre ealled Ohandra. 
kadi. Attached to sash pair of rings were. 
gold shains, ordinarily hung over the ear. 
The total weight of the gold ear-rings and 
chains was 20 masas, so that their value 
would be about fifty rupees. The silver 
braselets weighing 12 tolas would be worth 
ten or twelve rupees, 

When tbe pair reaehed a заа at some 
distanse from the village, Kaehria killed the 
boy by striking him on the head with а stone. 
He then removed the gold rings and shains 
from his ears, leaving the silver braeelats, 
probably after trying to take them off, as the 
Sub.Assistant Surgeon who made the post 
mortem examination stated in his deposi- 
tion that they are of hard metal and 
he had great diffeulty in removing them. 
About noon the boy's relatives began to 
get anxious about his failure to return and 
asked Kashria where he was. He replied 
that they had only gone a short way 
together and he did not know. Searsh 
was made till the evening, and then the 
villagers told Kaehria that it was for {him to 
say where the boy was as he was the lant 
person seen with him. He said after some 
time that he had fallen from a mango tree 
and been killedand was lying dead under 
the tree. A party went to thé spot indisated 
by him but found nothing there, and then 
Kaohria stated that his brother Kishan with 
another Mahar of the neighbouring village 
of Wai had murdered the boy and left his 
body ina nala. Herepeated this statement 
to the Malguzar and then led the villagers 
to the zala, where the boy was found with 
hjs head battered in and the ear-rings and 
shains gone. On the following day Kashria 
made a statement to the Polise in which 
he said that he had one of the ear shains and 
one Loria Kunbi had the other, and he 
prodused one from a knot in his алой. He 
was then arrested and on his person being 
searohed the other ohain, with only one of the 
two rings that had been attashad to: it, was 
found in a knot at the end of his turban, 
Seareh was made for the missing Chandra: 
kadi but it was never found, 

This partisnlar type of murder salls 
very slearly for severe punishment not only 
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on aseount of its nature but also on ascount 
of its deplorable frequeney. The learned 
Sessions Judge has refrained from passing 
sentence of death on Kaehria for two reasons, 
The first is the youth of the offender. I 
eonsider it safe to ley it down ав а rule, 
whieh, of course, will not lack exeeptions, 
that the age or tha sex of a murderer eannot 
of iteelf-be sufficient reason for the lenienoy 
that has been shown here. If there are other 
reasons whieh very nearly justify the passing 
of the lesser sentense but do not quite do so, 
or when it is doubtful whether they do so or 
not, then the youth or the rex of the sriminal 
тву certainly tip the seale to the side of 
merey. This is undoubtedly the ratio dectdendt 
in the ваке of Emperor v. JashaiBewa (1), 
whieh is so often misquoted as laying 
down the rule thatthe youth of a mur- 
deter is by itself a sufficient reason for ге. 
fraining from passing sentence of death. The 
learned Judges certainly never stated any 
sush rule in their judgment, nor did they say 
that that, was their. only reason for lenieney 
in that ease, 16 is impossible to import. more 
intotheir judgment than that, in their opinion, 
the other eireumstanoes of the oase (of whioh 
wa know only a few) did not by themselves 
jnatify Jeniensy, but taken with the age and 
sex of the aseused they did. Another matter 
to Бе remembered in this eonnestion ie this. 
In the whole of my experiense I am unable to 
reeall a single eame of the murder of a ebild 
for ita ornaments in whioh the murderer was 
more than 28 or 24 years old, and I have been 
assnred that-that is also the experiense of 
other Judges and Police Officers. If, therefore, 
youth alone is to be treated as & ground for 
not senteneing the murderer to death, then 
this type of erime, which particularly demands 
a deterrent sentenee, if only from the esse 
with whieh it can be committed and the 
helplessness of the vietim, will hardly eves 
entail a death sentenee. | 
The learned Judge's sesond reason is 
stated as follows: "Moreover, we find that 
the deseased was 13 years old and was a 
well-bnilt boy and it israther unlikely that 
the aceused sould have alone murdered him, 
lt is very probable that the aseused, who 
originally mfentioned the name of his brother 
Kisan as. one of the murderers of Gzdi 
but who subsequently suppressed his 


(1) по. W. N 9^4: 6 Cr. L. J. 164, 
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rame for reasons best known to himself, 
must have been led to sommit this erime 
by Kisan or some other elderly boy. If 
so, this is another extenuating eireum- 
stance in favour-of the aseused.” Ав 
to the probability of  Kaehri& having 
eommitted the murder alone we have the 
faet that he was in possession of the whole 
of the property missing from the sorpse, 
with the exeeption of а portion that was 
so small that it must have been lost by 
aesident and aould not be the share of an 
aesompliae in the murder, the faot that 
he alone went out of the village with the 
boy, his eontradietory  aseusations against 
no less than three other persons at different 
times of having sommitted the murder and 
the statement made in  oross-examina. 
tion by the Sub-Assistant Surgeon who 
examined the dead body that the other 
aseused Loria Kunbi, whose, age the Oom- 
mitting Magistrate has recorded as 17, “sould, 
have killed the deseased single handed in 
a sudden fight.” So far from seeing any 
probability оЁ апу other person having taken 
part in the murder, I eonsider it proved 
that no other person either helped Kaabria in 
it or instigated him to eommit it. 

The guilt of the asensed is proved 
beyond the possibility of doubt and I have 
stated reasons for sonsidering that the. 
sentence is‘ too light, The appeal is, there- 
fore, dismissed. in respeet of the sentence 
I follow the prastiee of this Oourt, whieh 
is not fto eall on ап aeesused person proprio 
motu to show asuse why his sentence should 
not be enhanced, but to leave it to the Loeal 
Government to apply in revision for an 
enhaneement, if so advised. 

Appeal dismissed. 3 


ALLAHABAD HIGH OOURT. 
OximinaL RavisioN No. 275 ов 1921, 
June 23, 1921, 
 Present:—Mr. Justise Lindsay, 
ALAY MOHAMMAD AND OTHERS— 
APPLICANTS . 
versus 
EMPEROR—Oppoatre: Parry, 
Criminal Procedure Code (Act V of 1898), s 54 


(1), cl, (1)—Arrest by constable without warrant— 
Oognisable offence—Reasonable complaint. 
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When a Magistrate, after recording the state- 
ment of the complainant in a complaint of a 
cognisable offence, issues & warrant for the arrest 
of the accused, there is a “reasonable complaint 
of the aconsed being concerned in a cognisable 
offence" amd the arrest by a constable without 
warrant of such an acoused is justified under 
section 64,1), clause :1) of the Criminal Proce- 
dure Code. It is not necessary that the complaint 
referred toin the section should have been made to 
the constable himself.’ It is sufficient that there was 
a reasonable complaint made to a person entitled 
to entertain ib, [p. 279, col. 2; p. 280, col. 1.] 


Oriminal revision against an order of tha 
Sessions Jadge, Moradabad, dated the 12th 
April 1921, 

Mr. Syed Rasa Alt, for the Applicant. 

The Assistant Government Advosate, for 
the Opposite Party. 

JUDGMENT.— These petitions have been 
presented on behalf of seven aseused persons 
who have been sonvisted in the Oourt of 
the Magistrate of Moradabad District. 

Oase No. 275 is «onserned with three 
persons, Áley, Muhammad, Husain Beg and 
Aley Payamber. Each of these was senteneed 
to a fine of Rs. 100 under section 147 of the 
Indian Penal Code, to six months’ rigorous 
imprisonment under sestion 225 of the 
Indian Penal Oode and toa fine of Rs. 100 
under sestion 332 of the Indian Penal’ Code. 
On appeal the fines imposed under seotion 
882 were redused to Вв. 50 each, 

Case No, 276 is eonserned with three men, 
Masud Hussin, Meslim Hnsain and Ali 
Husain alias Dhanna, These men were 
sonvieted under the same seations as the three 
persons above mentioned, but they were 
sentenced to fines only, the fines under 
two of the seations sharged being redused 
in the Oourt of Appeal, . . 

The last вазе No. 277 is вопвегпей with 
one Ghulam Akbar. He was sonvieted 
under sestion 224 of the Indian Penal Code 
and sentensed to seven months’ rigorous 
imprisonment and under sectibn 332 of the 
Indian Penal Code to a fine of Вз, 100. 

The fasts whieh it is nesessary to state 
are as follows. A somplaint had been 
brought by one Ganga Ram against two 
men. Ghulam Akbar and Mustafa. Husain. 
The eharge wasa charge under sestion 406 
of the Indian Penal Code, and the Magistrate 
before whom it was brought dirested the 
issue of warrants for the arrest of these two 
men, Both of them absaonded and the 
warrants were returned unserved, There- 
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after it is said steps were taken under seations’ 
87 and 88 of the Code of Criminal Prosedura 
for the purpose of proslaiming these mon as 
offenders and attaching their property. 

On the 2nd of November 1920, whish was 
the Chehlum day, information was given 
to several sonatables by the , somplainant 
Ganga Ram that Ghulam Akbar and Mastafa 
Hussain had arrived in Amroha and, were 
in the town at that time, The sonstables 
thereupon went and arrested both of them, 
As soon as they were arrested, aesording 
to the finding of the Court below, a mob 
of about some 30 persons surrounded the 
Polise and attempted a reseue. It is said 
that some of the persons in this erowd 
demanded a sight of the warrants under 
whish the two men were being arrested. They 
were informed that there were no warrants 
for their arrest. Thereafter the mob began 
hustling the two constables and in spite ‘of 
some other sonstables soming up from the 
Thanna, the two prisoners were reseued from 
eustody. These are the fasts with whieh 
I have to deal in these cases. 

The first argument whieh has been put 
before me is that the arrest by these son. 
stables was an unlawful arrest. It is argued 
that inasmush ав the proslamation had not 
been earried out in the manner provided by 
gestion 87 of the Code of Oriminal Prosedure, 
the Polise had no authority to arrest without 
warrants, In other words, the aseused who 
were arrested had not been proslaimed as 
offenders within the meaning of the Ast, 

This argument was raised in the lower 
Appellate Court, but was repelled by the 
learned Judge who asespted the evidense 
whieh was put forward for the purpose of 
showing that a proslamation had been made 
in accordance with the law. 

e It is not, however, nesessary for ma to 
examine this matter any further, for it ig 
quite selear that these sonstables were justi. 
fied in arresting these two men under the 
provisions of sestion 54, sub-sestion 1, slause 
(1) of the Code of Criminal Proeedure. It 
is not to be doubted that Ghulam Akbar 
and Mustafa Husain were persons against 
whom a “reasonable eomplaint had been 
made of their being sonserned in a sognizable 
offense.” Ап offense under sestion 406 isa 
oognizable offensa and ae regards the 


_reasonable somplaint; it must be taken that 


there was вов & complaint when we know 
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that a Magistrate after taking the statement 
of the somplainant had acted upon it and 
had isaued a warrant for the arrest of these 
two aesused. It has been argned before me 
that inasmush as no complaint had been 
made to the sonstables who sstually made 
the arrest, the provisions of sestion 54, sub- 
gestion 1, slanse 1, would not apply, but 
this is slearly not the meaning of the seetion, 
Jé is suffisient that a reasonable som- 
plaint should have been made to any 
person who was entitled to entertain it, 
and there san be no question as to this 
having been done. The term eomplaint is 
defined in seetion 4 of the Code of Criminal 
Prosedure and that makes the matter per. 
festly alear. So mush for the first three 
grounds. In the fourth ground of the 
petition it is set down that the trial of the 
&saused for offences under sestions 332, 147 
and 225 in one trial -was bad in law. That 
argument is answered at onee by a reference 
to the terms of sestion 289 of the Criminal 
Procedure Code. It is  perfestly obvious 
that all these eharges arose out of the same 
áransaetion. 

The last ground whieh has been argued 
before me is that the sentenee is too severe. 
I have read the judgment of the Court below 
and having heard all that the learned Counsel 
bas to say, I am offopinion that the sentenses 
should stand, The offenses sharged against 
these men were grave offences. I do not 
consider the Magistrate dealt at all too hardly 
with any of these aesused. It is a very 
serious thing for people to venture on the 
reseue of prisoners from the lawful eustody 
of the Polise and any attempt in this direa- 
tion should be severely dealt with. The 
result is that I leave the orders of the 
Court below as they are and dismiss these 
applisations. Those of the asaused who are, 
out on bail must surrender and serve out 
the unexpired portions of their sentenses, 
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CALCUTTA HIGH COURT. 
OriminaL Revision No. 27 or 1921. 
April 12, 1921. 

Present :—Mr. Justice Teunon and 

Mr. Justies Ghose. : 
RAJANI KANTA SHAHA— 
COOMPLIINANT— PETITIONER 
versus 
IDRIS THAKUR AND ANOTHER — 
Adousep—QOpprositn Parry, 
Criminal Procedure Code (Act V of 1898), s. 404— 


Order according consent to withdrawal from  prosecu- 
tion—Judicial order—Reasons, 


An order by which a Court acting under seo. 
tion 494, Criminal Procedure Code, accords consent 
to the withdrawal from a prosecution, is a judicial 
order and the reason for every such order should 
be recorded. [p. 281, col 2.] 

Umesh Chandra Roy v. Satis Chandra Roy, 41 Ind, 
Сав. 998; 22 О. W. М. 69; 260, L. J. 208; 18 Or. L 
J. 886, followed. 

Oriminal revision against an order of the 
Sessions Judge, Mymensingh, dated the 
Lith Desember 1920. 


FAOTS appear from the judgment. 

Babu Gopal Ohandra Das, for the Peti. 
tioner.—In giving his eonsent to the with- 
drawal from the prosesution the learned 
Sessions Judge was bound to resord his 
reasons, No such reason ` having been 
assigned, the orders of aequittal under seetion 
494 of the Oode of Oriminal Prosedure 
eannot be upheld, See Umesh Ohandra Roy 
v. atis Ohandra Roy (1). Although the 
aseused were sommitted to the Oourt of 
Session on sharges of the sommission 
of offenses punishable under sestions 366 
and 844 of the Penal Code, the somplaint 
of the husband and the evidenee before the 
Committing Magistrate diselosed offenses 
under seetions 497 and 498, Indian Penal 
* Code, alao, So that even if it be assumed that 
the eharges under seetions 366 and 344 
were not sustainable, the learned Sessions 
Judge should have amended the eharges 
and then proseeded with the trial. Refers to 
sestion 226 of the Code of Criminal Pro. 
sedure, This is а oase in whieh your 
Lordships’ interferense is urgently nesessary 
both in the interests of public justice as 
well asto remedy а ‘grave personal wrong. 


(1) 41 Ind. Ons, 998; 98 0. W. N. 69; 26 Ọ. Ia J, 
808, 18 Or. L, J. 880, 
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(2) and Arisht Kesh Mandal v. Abadhaut 


Mandal (3). The Rule should, therefore, be 
made absolute on all the three grounds on 
whish 16 was issued, 

Babu Debendra Nath Bhattacharjee, for the 
Crown (with him Babu Atindra Nath Mukherjee, 
for the Aosused),—The High Oourt’ ought 
not to interfere in revision under section 
439, Criminal Prosedure Code, with an 
order of asqnittal at the instanee of а 
private person, unless it is urgently de- 
manded in the interests of publie justise, 
Applisations of this eharaster should be 
refused on publie grounds. See Faujdar 
Thakur v. Kasi Ohaudhurt (2). The Sessions 
Judge, in giving his aonsent to the with. 
drawal from the proseoution, really aesepted 
the reasons set forth by the Publio Proseeu- 
tor in his applisation under sestion 494, 
Criminal Prosedure Code. So that it sannot 
be said that the digeretion vested in the 
learned Sessions Judge under seetion 494, 
Criminal Prosedure (ode, has not been 
properly exersised, 

JUDGMENT.—This Rule is dirested 
against an order of asquittal made under the 
provisions of section 494, elause (b) of the 
Code of Criminal Prosedure. 

The aesused,' opposite party, one Idris 
Thakur, and one Abila Bewa were eommitted 
to the Court of Session to take their trial 
on eharges of the sommission of offenses 
punishable under seetions 366 and 344 of 
the Indian Penal Oode. Idris Thakur is a 
Mnhammadan, while the woman Ujjalmani, 
whom he is alleged to have abdueted and 
eonfined, ia said to be the lawfully married 
wife of a Hindu neighbour Rajani Kanta 
Shaha. 

When the ease same on for trial, the 
Publio Proseeutor, aeting under the instrna- 
tions of the Distrist Magistrate, applied for 
permission to withdraw from the prosesution. 
The Sessions Judge gave his consent and 
thereupon followed the acquittal now in 
question. 

For his order giving eonsent to the with- 
drawal from the -proseoution, the learned 
Sessions Judge has reeorded no reasons. 


Now in the ease of Umesh Ohandra Roy: 


(2) 27 Ind. Cas. 186; 42 O. 612 at p. 620; 19 C. W. 
М, 184; 21 C. L. J. 68; 16 Or. L. Т, 122. 

(3) 38 Ind. Cas, 421; 44 0, 703; 
18 Or, L, 2. 809, 


INDIAN CASES. 


21:0. W, N. 250; 


281 


v. Satis Ohandra Roy (1) it has been held 
by a Divisional Вепоћ of this Comit, that 
an order, by whieh the Oourt aeting under 
sestion 494 of the Code assords sonsent to 
the withdrawal from a proseeution, is a 
judioial order and that for every sush order 
the reasons should be given, so that this 
Court aeting in its revisional jurisdistion 
may be in a position to examine into the 
matter and determine whether the diseretion 
vested in the Court has been properly 
exeroised. 

In the present ease, however, we may assume 
that the reason influeneing the learned 
Sessions Judge was that put forward by the 
Public Prosesutor in his applisation, namely, 
that "the evidense of foree is wanting,” 

Before aesepting afd asting upon this 
reason the learned Sessions Judge should 
have examined the eommitment record for 
himself, 

The order of sommitment and the resord 
in fast disslose the presenee of evidense 
relating to the nse of forse. It would be 
improper for us at this stage to assess the 
value of that evidenee. It is sufficient to 
say that there. is evidenee fit for the son- 
sideration of a Jury. 

Moreover, inthe present ease there is a 
farther reason for holding that the Sessions 
Judge's diseretion has been improperly 
exereised. The husband's eomplaint was 
one not merely of offenees involving the 
use of forse, but was also a spesifia oom- 
plaint of the offenees punishable under 
seations 497 and 498 of the Indian Penal 
Code. There was, therefore, nothing to 
prevent the addition of eharges under the 
aforesaid seetions, and the Sessions Judge 
should, therefore, have  proseeded in the 
manner indisated in sestion 226 and the 
following sections of the Oode of Criminal 
Prosedure. 

' For these reasons we set aside the order 
of the Sessions Judge granting sonsent to 
the Publis Proseentor's withdrawal from 
the prosesution in question, and the sonse. 
quent order of aequittal. The aesused will 
now be re-placed upon their trial and the 
ease against them heard and disposed of in 
assordance with law. 

^ ` Order ast aside, 


282 
PEDDA AXJINIGADU, In re, 


MADRAS HIGH COURT. 

OgrMIXAL Revistox Олви No. 599 оғ 1920. 

Casz Rererrgen No. 57 or 1920. 
February 15, 1921, 
Present :—Sir John Wallis, Kr., Chief 
Justiee. = 
In re PEDDA ANJINIGADU 
—AÁÀÁOCUSED— À PPELLANT. 

Oriminal Procedure Code (Act V of 1898), ss. 199, 
200-—Complaint—Haamination of complainant not 
part of complaint—Penal Code (Act XLV of 1860), 
s. 498—lIllicit intercourse — Specific allegation. 


The husband of & woman complained that the 
accused won over his wife, who had recently attains 
ed puberty, enticed her away and pursuaded her 
te carry of certain jewels and money, the property 
of the complainant. The complaint contained no 
specific allegation of enticing away the women 
with the necessary sexual purpose, bat in his 
examination upon oath by the Magistrate he made 
a definite allegation that the accused took away 
the woman with a view to have illicit intercourse 
with her. The sccused was convicted of an 
offence falling under section 498 of the Penal Code: 

Held, per Wallis, О. J, and Ayling, J., that al- 
though the complaint contained no specific allega- 
tion of illicit intercourse, it could not be read as 
merely relating to a theft of jewels, and that the 
conviction under section 498 ofthe Penal Code was 
not illegal; Гр. 285, col. 2; p. 288, col. 2; p. 284, col, 


i Held, per Wallis, C.J., and Coutts Trotter, J., 
that a complaint being something anterior to 
and distinct from the examination on oath, of the 
complainant by a Magistrate taking cognizance of 
a complaint under section 200 of the Oriminal 
Procedure Code, such examination cannot be re- 
garded as part of the complaint for the purposes of 
seotion 199 of the Criminal Procedure Code. |р. 284, 
co]. ц p. 285, col. 1.] 

Oase referred for the orders of the High 
Court, under sestion 438 of the Oriminal 
Prosedure Code, by- the Distriet Magistrate, 
Bellary, in his letter, dated the 17th August 
1920. 

The ease first same on for hearing on 
16th and 20th Desember 1920 and 5th 
January 1921 before Justice Sir William 
Ayling, Kt,, and Mr. Juctiee Ooutts Trotter. 

ORDER. 

‘Aruine, J.— The history of this ease is 
coneisely sat out in the Distriet Magistrate's 
letter of referenee, 

"On lith May 1920 one К, Rangadn of 
Bamadurgam, Alur Taluk, preferred а som. 
plaint before the Stationary Sub-Magistrgte, 
Alor, against one Pedda Anjinigadu of his 
village, stating that the latter kidnapped 
his wife, Gangavva. The offence not being 
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triable by -a. Second Class Magistrate, the 
Stationary Sub. Magistrate of Alur referred 
the petitioner to the Sub-Divisional First 
Class Magistrate, Adoni, The latter trans- 
ferred the petition to the Stationary Sub- 
Magistrate, Alur, asit appeared to him that 
the offense. fell under sestion 366, Indian 
Penal Oode. The Stationary Sub- Magistrate 
held the preliminary enquiry and sonoluded 
that an offenes under sestion 366, Indian 
Penal Code, was not proved; but charged 
the acensed under sestion 498, Indian Penal 
Code, and eonvioted and sentensed him to 
undergo rigorous imprisonment for two 
months. The asaused preferred an appeal 
against the Stationary Sub. Magistrate’s order 
to tbe Deputy Magistrate, Adoni. The 
latter upheld the order of the lower Court in 
Oriminal Appeal No. 15 of 1920 on hia file.” 

The Distrist Magistrate has reported the 
ease under sestion 438 of the Code of Crimi- 
nal Prosedure with a view to the eonvietion 
being set aside. He represents in effeet 
that the eomplaint of К. Rangadu did not 
amount to в " specifies charge " of an offense 
under sestion 498 of the Indian Penal Code 
and did not satisfy the requirements of 
seation 199 of the Code of Criminal Pro- 
osdure. If that is so, the sonvistion is 
certainly illegal having regard to the pro- 
visions of section 238 (3) -of the Code of 
Criminal Prosedure. 

The matter, therefore, turns solely on whe. 
ther RHangadu's somplaint satisfied the re- 
quirements of sestion 199 of the Code of 
Criminal Proeedure. That it was not a 
"  gpesifis eharge” under sestion 498 of the 
Indian Penal Code, in the sense of spesifying 
that seetion of the Penal Code, is elear. No 
sestion whatever is spesified nor ін any 
offense named, But, in my opinion, thia is 
not necessary, provided that all the fasta 
required to sonstitute an offence under that 
sestion are resited as part of the aomplaint. 
Our @tention has been drawn to the judg- 
ment in Bangaru Asari v, Emperor (1) as 
possibly meaning the eontrary. If this were 
во, І should, with all respeot, feel eompelled 
to dissent: but I do not think the judgment 
in that ease necessarily involves such an 
interpretation and 1 do not feel bound to 
sredit the learned Judges responsible for it 
with aush а very narrow view of the law, 


‚ Nothing of the sort is to be found in the 
(1) 27 M. 61; 2 Weir 236, 
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judgment in Empress of India v. Kollu (2), on 
whieh they rely. It would be to my mind in 
the last degree pedantic to say аба Court 
must not take eoguizines of a husband's 
eomplaint of enticing away his wife- for 
illieit intereourse, beeanse he did not вревіѓу 
the seation of the Oode whieh made the offenes 
punishable, 

The written complaint presented by Ran. 
gadu is as follows :— 

" My wife (Gangamma) is aged about 13 
‘years. My wife attained puberty about six 
months ago, The house of the said aceused 
is beside my house, The said assused 
tutored my wife and on Saturday when 
myself and my father-in-law and mother 
in-law were absent from the house, we left 
my wife іп the house and went giving (her) 
even the key of the box. Seeing that we 
went away, the aseused tutored my wife and 
took (her) away. There were jewels on 
the person of my wife worth about Hs. 80. 
In our house there were Rs. 100 in eash. 
Onesilver waist string, one (torn) worn in 
the waist of shildren sontaining about 300 
Gajjelu, silver Sandi Bande—asll these were 
taken away. We eame in the evening 
driving earts of sotton seeds from Jinna. 
On seeing in the house my wife was not 
present in the house. We enquired here and 
there thinking where she sould have gone. 
On learning that the said Anjinigadu took 
(her) away we went to the house of 
Anjinigada. When Anjinigadu was asked 
tosend my wife who sams (there) he brow- 
beated, saying ‘your wife did not come. Оо 
away,’ and used bad language and eame to 
beat, He browbeated, saying ‘your wife 
will not be sent.’ At that time these 
persons, namely, 1. Peddagireppa, 2 Mooda- 
legadu's con Hanumanthudu and 8 Gudu- 
duru Thimmayya’s son Hanumanthudn, were 
present. І pray that you will enquire this 


matter and arrange for proper :bandobasi, 


and direst to deliver our jewels and money 
and to send my wife, At the inétigation 
of Anjinigadu, my wife took away the jewels 
and money that remained in our house. She 
did not go of her own ascord, Be pleased 
to eonsider,” 
‘His sworn statement resorded’ under 
-gestion £00 uf the Code of Criminal Prose: 
dure is to the following effect: 
(2) 6 A, 288; A. W.N. (1883); 8 Ind, Dec, (м, s) 
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“ My wife is 15 years old. In my absenes 
the aesused Peda Anjinigadu took her away 
from my house. Не took her away with a 
view to have illicit interaourse with her. 
Both of them are absconding, Their where- 
abouts are not known now. My wife has 
attained womanhood some one year baok. 
My wife left my house with some property, 
She had taken away some silver jewels aw 
detailed in the complaint petition.” 

Now even if attention be sonfined to the 
written somplaint, it sontains alear sllega- 
tions that the aseused tutored and took away 
the somplainant’s young wife and persuaded 
her to oarry off eertain jewels and money, 
the property of the somplainant, There is 
no mention of illieit intersonrse, but the 
referenos to tbe wife's having attained 
puberty is meaningless, apart from sush a 
suggestion. 

lf we turn to the sworn statement, we 
find a definite allegation in во many words 
that aecused took the girl away with a 
view to have illisit intereourse with her, 

Ithink that even the written somplaint 
ean only be treated ав a simple somplaint of 
theft and abetment, if portions of it be 
ignored. The sworn statement eontains the 
very allegations required ‘to eonstitute an 
offenee under seetion 498, Indian Penal Code. 

I eannot aesept the argument that in order 
to determine the nature of the offenee 
eomplained of, we should eonfine our attention 
to the written complaint, The sworn state. 
ment, whieh ia required by law to be reeorded 
from the eomplainant’s own lips before any 
action ean be taken, is at least as important, 
a part of the somplaint, The written state- 
ment, the presentation of whish is optional, 
is commonly prepared for the somplainant by 
an insufficiently instrusted and ignorant man, 
ds not required to be verified like a plaint and 
frequently gives a very misleading aeoount of 
what the complainant has to say, The state» 
ment recorded onoath by the Magistrate is 
much more reliable; and may be looked to not 
only to sorrest and elusidate doubtful points 
in the written somplaiat, bnt asa part of the 
somplaint in the broad sense of the term, 
Where a somplainant does not ehoome to 
bring a written somplaint into Court, it ig 
the only resord of what ha eomplains of, 

In my opinion the eomplaint in this ease 
satisfies the requirements of seetion 198, 
Oriminsl Prosedure Oode. The Magistrate 
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taking sogizanee thought the fasts alleged 
disclosed the more serious offence dealt within 
seetion 366, Indian Penal Code, and took 
action assordingly. Воб і ћеЋай sonsidered 
the offenee as simply falling under seation 498, 
Indian Penal Code, and had taken cognizance 
of it as вов, hisaetion wonld have been 
perfestly legal. | 

T sonsider that there is no ground’ for in- 
terferenee and would return the resord to the 
District Magistrate. | 
' Состтв Твоттюв, J.—By  seation 199, 
Criminal Prosedure Code, ^ an offense 
under sestion 498 of the Indian Penal 
Code ean only be enquired into on a somplaint 
made by the husband of the woman sonserned, 

In this ease, the husband made в eom. 
plaint in writing, and thereupon the Magis- 
trate, in aesordanaé with the provisions of 
gestion 200, Oriminal Prosedure Code, 
examined him upon oath and took down the 
substanse of his evidense in writing, f 

I may say at once that if this deposition ia 
to be regarded as forming part of the som- 
plaint within the meaning of sestion 199, 
Criminal Prosedure Code, it eertainly amounts 
to an allegation of entising away the woman 
with the necessary sexual purpose. But the 
wording of sestion 200, Criminal Prosedure 
Code, seems to me to show slearly that the 
ч eomplaint" is something anterior to and 
distinst from the examination on oath by the 
Magistrate. Таш, therefore, of opinion that 
I must find the nesessary averments of 
an offence under seation 498 within the four 
walls of the written eomplaint, and sannct 
look to the subsequent deposition to 
supplement it, And I think that sueh 
a result is salutary. The husband by his 
complaint brings what is really in his mind 
before the Magistrate. The Magistrate’s 
examination is not like that of a witness ir» 
Oourt: there is no restrietion on leading 
questions or any other form of suggestion. 
He bas the words of the sestion in his mind, 
and san hardly avoid letting the complainant 
know what‘ are the neeessary averments, 
proof of whish would lead to a sonviation, 
* Qonüning myself to the earlier dosument, 
às I hold myself bound to do, does it sontain 
what ean reasonably be deseribed as an allega- 
tion that the wife had been entieed away 
“with the intent that she should have 
Нв intersourae" with some person? I do 
not think that Bangaru Ават} v, Emperor. (1) 
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means to deeide that the sestion must be 
specially referred to by its number, If I 
thought it meant that, I should agree with 
my Lord that it ought not to be followed. 
Ithink that all that is required is that tho 
eomplainant should state in ordinary language 
that that has happened swhish sestion 498 
deelares to be a erime; namely, that his wife 
has been entised away or abdusted, as the 
sase may be, and that the motive and objest 
of auch abduetion was that the woman should 
have sexual intersourse with some man. I 
do not think it matters what language is 
used, provided that that sharge is plainly 
and definitely made on the face of the com- 
plaint and forms the gist of it, But, іп my 
view, the sharge must be definitely made 
and must not be left to be guessed at or 
speeulated upon by the Magistrate, ' 

If Iam right so far, all that remains is 
the question whether this somplaint does or 
does not eontain saeh an allegation definitely 
made. That is really а matter of impression. 
My Lord thinks that the sentense at the 
beginning of the complaint: “My wife attain. 
ed puberty about six months ago” is enongh - 
to show that the hasband must have meant 
to allege that the defendant had a sexual 
intent, I regret that I am unable to agree. 
It may be enough to show that the idea was 
in his mind, that he had а suspision of the 
possibility that the abduetion might end 

„fatally to his wife's shastity, So would 

sueh a statement as "My wife is а handsome 
and attrastive young woman.” To my mind, 
he must go further than that, and definitely 
make the allegation that that whieh he 
fears was in faet the motive for the abdue- 
tion, The whole of the rest of the вот. 
plaint suggests that his real grievanso is 
that the defendant entieed away his wife in 
order to get hold of the jewels upon her 
person, and that that was the defendant's 
real motive. 

On this single ground, I am sonstrained to 
differ from my Lord, and to agree with the 
Distrist Magistrate that the sonvistion was 
wrong and should be set aside. 

This ease eame on for hearing on the 
28th January and 15th February 1921, 
under sestions 429 and 439 of the Code 
of Criminal Prosedure, before His Lordship 
Sir John Wallis, Kt.; Chief Justices. 

Mr, V, L, Ethiraj, for the Pablio Proseau: 


Vol. LXIV] 

EMPEROR © KANHAIYA LAL. 
tor, for the Crown.—The eonvistion under 
seotion 498 is not sustainable, The som- 
plainant did поё, in his written somplaint, 
lay a sharge against the aseused speaifisally 
under that seetion. The aosused was not 
tried under that sestion. The sworn state- 
ment is not part of the  somplaint and 
cannot supplement the allegations in the 
complaint. Bangaru Asari v. Emperor (1), 
Empress of India v, Kallu (2). 

JUDGMENT.—It is expressly provided 
by sestion 199 of the Code of Criminal 
Prosedure that no Court shall take sogniz- 
anee of an offenes under seation 497 or seo- 
tion 498 of the Indian Penal Code exsept 
upon a complaint made by the husband, and 
a sonvistion under these seetions is bad in 
the absense of something which amounts 
to a complaint by the husband of one of the 
offences specified in the seation. Therefore, 
ona complaint of rape by the husband а 
eonvietion for adultery or kidnapping sannot 
be supported. Oomplaint is defined in seation 
4 (h) of the Code of Criminal Prosedure 

$6 . . . e 
as tbe allegation made orally or in writing 
to a Magistrate, with a view to his taking` 
action under this Code, that some person, 
whether known or unknown, has committed 
an offense,” I agree with Coutts-Trotter, 
J. that the examination of the complainant 
by a Magistrate who has taken sognisance cf 
the complaint under sestion 200 aannot be 
regarded as part of the somplaint. The only 
question that remainsis whether the somplaint, 
as 16 stands, contains а sufficient allegation of 
the eommission of an offense under seotion 498 
of the Indian Penal Code. The same partiou- 
larity cannot be required in a somplaint as 
ina sharge, especially when 16 is made by 
an uneducated person. Now the present 
somplaint, as re translated for me, sontains 
allegations by the husband that the aceused 
won over his wife who had resently attained” 
puberty, entieed her away,*and refused to 
give her bask. It also states that she did 
not go of her own assord, whieh points to 
sedustion, and prays for the restoration of 
the wife as well as the jewels. The jewels 
no doubt figure more largely in the somplaint 
than the wife, but I attribute this to the 
eomplainant’s being an ignorant man and 
not knowing how to express himself, 
Shylosk bemoaning the loss of his duaats 
and his daughter did not really mean to put 
the two losses on the samo footing. Still 
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less did the complainant, in my opinion, 
intend to somplain only of the loss of the 
jewels, ignoring the obvious injury done to 
him as a husband by the aetion of the sesus- 
ed, 1t has also been brought to my noties 
that it is very usual in somplaints for an 
offense under gestion 498 to add a aharge of 
theft both with a view to obtaining a searsh 
warrant and a heavier sentence. 

[ think these allegations sufficiently sonvey 
that the авапвей enticed away the eomplain- 
ant’s young wife with a view of illisit inter- 
course, and that the complaint should not 
be read as relating merely to a theft of the 
jewels. For these reasons I eonürm the 
convietion. 


M, 0. Р. De, 
Conviction confirmed, 





OUDH JUDIOIAL COMMISSIONER'S 
OOUR 


ОвіміхАЫ RErERENOE No. 42 ок 1920, 
October 18, 1920. 
Present :—Mr. Daniels, A. J, C. 
EMPEROR- -Üo«PLAINANT 
versus 
KANHAIYA LAL-—Aocuszp. 
Criminal Procedure Code (Act V of 1898), ss. 138, 
134, 135, 244-—Proceeding under в, 188— Magistrate, 
duty of —Evidence—Local inspection. 


A Magistrate conducting & proceeding started 
under section 133 of the Criminal Procedure Code is 
bound, under sections 184 and 185 read with section 
244 of the Code, to record such evidence as might 
be produced for the prosecution and to examine 
the acoused and take such evidence as he might 


produce in his defence. 
An order passed merely as the result of a local 
inspeotion is not proper and cannot be allowed to 


stand. . 
Criminal referense made by the Sessions 


Judge, Hardoi, 

The Government Pleader, for the Crown. 

Mr. Har Narain Das, for the Aceused, 

JUDGMENT.—This is a referenee by the 
learned Sessions Judge of Hardoi in а case 
relating to a notise issued under sestion 133, 
Oriminal Prosedure Code, diresting Kanhaiya 
Lal to demolish a chabutra, Kanhaiya Lal 
appeared to show eause against the order 
finder sestion 135, The Magistrate inspeetod 
the spot and passed orders. on the result of 
his inspeetion without giving the parties an 
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opportunity to produes evidence. І should 
be the last to wish to dissourage a Magistrate 
from inspesting the spot, whish is a most 
useful proseeding in sueh а ease, or to lay 
down that he is not entitled to make use of 
the result of his inspestion in passing orders. 
At the same time he was bound under sestions 
134 and 135, read with sestion 244, to resord 
suoh evidenae as might be prodused for the 
prosecution (probably that of the sonservancy 
Jamadar who made the report) and to examine 
the aceeused and take sueh evidense as he 
might produse in his defense, 

Iaesordingly acospt the referenee and 
setting aside the Magistrate’s order, direot 
the Magistrate to proseed to dispose of the 
заве assording to law. . 

Reference accepted, 


PATNA HIGH COURT. 
СвіміхА, Reroxexce No, 20 or 1921. 
April-20, 1921, 
Preseni:—Justieo Sir John Buoknill, Kr, 
NEMAI CHARAN SAHU-—Accussp 

£ versus 
EMPEROR—P &O8ECUTOR. 
Stamp Act (II of 1899); ss, 80, 62-—Unstamped 
receipt Offence— Penalty. 


In connection with receipts for money, which 
are unstamped, the Stamp Act provides for the 
payment of the stamp duty and penalty, but not for 
a prosecution under the provisions of the Act. 


Where a person files an unstamped receipt for 
money, and there is nothing to show that he was 
given an opportunity of paying the stamp duty 
and penalty, or that he had any criminal intent, 
his conviction under section 62 of the Stamp Act 
cannot be sustained, 

Criminal reference by the Officiating 
Sessions Judge, Cuttack. . 

JUDGMENT.—This is a referenee by the 
Officiating Sessions Judge of Outtack, resom- 
mending that the conviction of a sertain man 
ealled Nemai Charan Sahu, under sestion 62 
of the Stamp Ast, by the Deputy Magistrate 
of Banki, dated the 28th January of this 
year, under whieh the aseused was sentenced’ 
to pay а fine of Ra, 30 for an offenee in son- 
travantion of the Stamp Act, be set aside. 


' 
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It would appear that an unstamped reseipt 
was filed before the Deputy Magistrate who, 
finding it without a stamp, started а pro- 
seeding under seetion 62 of the Stamp Aet 
against the assused, who admitted that he 
had given the reseipt unstamped. The 
dosument was impounded and the Collestor 
eventually sanationed the prosesution, 

In the prosgedings, the applieant frankly 
admitted that he had exesuted the reseipt 
but said that he did not know that it required 
a stamp. The Deputy Magistrate held that 
ignoranse of the law was no exause and 
found the man guilty. and sentenaed him as 
I have indieated above. 

The Offisiating Sessions Judge points out 
that 16 is elear thera aould ba no finding, 
and was no finding, that the applieant had 
the least intention of evading the provisions 
of the Stamp Law. The Stamp Act provides 
in itself, іп sonnection with reseipts, pay- 
ment of the stamp duty and penalty and not a 
prosesution under the provisions of this Act, 
The aesused was not given any opportunity 
of paying the duty and penalty and there 
was nothing to show that he had any eriminal 
intent. The finding, therefore, appears to ba 
bad and the sonvistion and ‘sentenae should 
be set aside and the fine, if paid refunded. 

Oonviction and sentence set aside. 


OUDH JUDICIAL COMMISSIONER'S 
COURT 


ORIMINAL APPLICATION No. 88 or 1921. 
August l, 1921. 


*, Present:—Mr. Daniela, J. O. 


RAMESHWAR BAKHSH SINGH— 
ACOUSED—À PPLICANT 
versus 
EMPEROR —CoMPLAINANT, 

Oriminal Procedure Code (Act V of 1898), ss, 110, 
118, 428 (c)—Security for good behaviour—Appeal— 
Appellate Court cannot enhance amount of bond 
— Defence evidence voluminous — Discharge, 


In an appeal from an order directing an accused 
person to furnish security for good behaviour, the 
Appellate Oourt has no jurisdiction to enhance the 
amount of security required by the Trial Court. [p. 
287, col. 2.]. А 


Vol. LXIV] 
RAMESHWAR BAKHSH SINGH t, EMPEROR, 


An acoused in a badmashi case who is able te 
produce a large number of defence witnesses is 
206 necessarily entitled to а discharge. [p. 287, col. 


. Oriminalapplieation against an order of the 
Distriet Magistrate, Bara Banki, dated the 
17th May 1921, upholding that of the Magis- 
trate, First Class, Bara Banki, dated the 7th 
February 1921. 

Mr. Н. N. Das, for the Applisant. 

The Government Pleader, for the Orown. 


JUDGMENT,.— This is an applieation for 
revision ofan order of the Distrist Magis- 
trate of Bara Banki dismissing the appeal 
of Rameshwar Bakhsh Singh, who had been 
bound over under section 110, Oriminal 
Prosedure Code, by a Deputy Magistrate, 
and at the same time inereasing the amount 
of security demanded from him. The Depu- 
ty Magistrate ordered the assused to exe- 
eute а bond for Rs, 200 with two aureties 
of Rs. 100 eaoh, The learned Distriet Ma- 
gistrate, purporting to ast under seetion 423 
(ө), has inereased the amount fof the bond 
fo Rs, 400 and of the sureties to Rs. 200. 
The revision is urged both on grounds 
‘of fast and grounds of law. I take 
the former first, The aesused appears 
to be an influential man in his own 
neighbourhood and was able to pro- 
duse alarga number of defence witnesses. 
He was entitled to have this evidense son- 
sidered on its merits, but I must emphatio- 
ally dissent from the view, whiehsesms to 
have gained curreney as the result of errone- 
ous interpretation of eertain desisions of 
the Allahabad High Oourt, that any aesused 
in a badmasht oase who is able to produse 
в large number of defenee witnesses is певав- 
sarily entitled toa diseharge. The learn- 
ed District Magistrate has aonsidered the 
evidense oarefully in his order and has 
given reasons for aesepting the prowesution 
and rejecting the defense ‘witnesses, I 
have been taken through a good deal of 
the evidenee by Counsel on both asides, 
but it is sufficient to say that, in my opinion, 
this is not в ease in whieh I shonld 
be justified in interfering iü revision on the 
fasts. | 

The point of law relates to the legality o? the 
Magistrate's order in enhancing the amount of 
sesurity demanded. This point, so far as I am 
aware, is absolutely new. I san find no 
reported ease on it, nor has Counsel on either 
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Bide been able to show me any. I may add 
that I have never previously some across a 
ease in whieh a similar order has been passed 
and the learned Government Pleader informs 
me that he has never seen one. The reason 
for this entire absense of sase-law no doubt 
is that Appellate Courts have usually taken 
it for granted that they have no power to 
jnerease the amount of sesurity demanded, 

The learned Magistrate is, I think, right in 
saying that the appeal falls under elause (с) 
and not under elause (5) of sestion 423. The 
right of appeal from an order demanding 
sesurity is spesially eonferred by seetion 406, 
whereas sestions 407 to 416 sover appeals from 
sonvielions and seetion 417 an appeal from 
anacquittal. The word "alter? in sestion 423 
(c), read literally, includes an alteration whieh 
inereases the severity of the order. At the 
same time some limitation on the meaning of 
the term must surely be implied from the 
context. The wholetenour of the seetion 
is in the direetion of allowing the Appellate 
Courts to make any nesessary alterations in 
the terms of the order of the Court below 
while denying them the power to inerease 
thé severity of the penalty imposed by the 
Trial Court. In this ease the amount of 
sesurity demanded has been doubled, The 
effeot of this inerease may well bethat the 
aesused may be unable to furnish the security 
demanded, whereas he would have been able 
to furnish the lesser amount demanded by 
the Deputy Magistrate. If it has this effeot, 
the District Magistrate, under oclour of 
desiding the aesused's appeal, will in faet 
have imposed on him a sentense of a year's 
rigorous imprisonment which he would not 
otherwise have been required to undergo, 
Under sestion 123 imprisonment follows auto- 
matieally on failure to furnish the sesurity. 
I eannot believe that sush a result was 
within the intention of the Legislature. 

The view that the word "alter" was not 
intended to inelnde every sonseivable kind 
of alteration derives support from the analogy 
ofelause (d) of the same sestion, As Mr, 
Boys has pointed out in his sommontary, the 
power fo make sonsequential and ineidental 
orders under elause (d) "does not give power 
io make any and every order whieh may 
be held £o have some sort of sonhection 
with the matter before the Oourt and 
which the Court may hold to baa jast‘order.” 
Similarly the word "alter" in clause (с) 
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‘ought not, in .my opinion, to be read as 
extending to an alteration whieh may in 
praetice have the effect of depriving the 
assused of his liberty for twelve months. 

For these reasons I allow the applisation 
in part and modifying the order of the 
Distrist Magistrate, reduse the amount of 
the bond and ofthe sureties to the amount 
spesified inthe final order of the Deputy 
Magistrate passed under sestion 118, Oriminal 
Procedure Code. І | 

Application partly allowed. 





NAGPUR JUDIOLAL COMMISSIONER'S 
. 2 OOURT. | 
OnturNAL Revisies No, 89.B or 1921, 
September 30, 1921. 
Present;—Mr. Kotval, A. J.O. 
ASARAM-—NON- APPLICANT — ÀÁPPLICANT 
versus 
CHOTULAL-—ConPLAINANT— 
' . NON- APPLICANT, 


' Qriminal Procedure Code (Act of V 1898),-ss. 145, 
147 —BEasement—Breach of peace— Possession —Inquiry 
—=Grownds:of satisfaction, 


Section 145, Oriminal Procedure Code, does not 
apply to а dispute about an easement in respect of 
which action must be taken under section 147 of 
the Code. m К 
‚ A Magistrate has no jurisdiction under seotion 
145, Criminal Procedure Oode, to make an enquiry 
as to possession, still less a final order, unless 
and until he is satisfied of the likelihood of a breach 
of the peace. 16 is essential that the facts and 
grounds of his being so satisfied should appear in 
his first order directing the issue of notice, and 
the grounds must be ‘such as to satisfy a Court 
of revision before whick the onse may be brought 
by any of the parties concerned. 

, Tularam Sao v. Bheoram, 12 O.P. L. В. 2 Or, 
followed. . D, y 

The “Police report and the personal ‘talk to 
parties and personal inspection of tho-land in dis- 
pute” are not such grounds. . 

Applisation for revision of an order of the 
Sub-Divisional Magistrate, Yeotmal, dated 
the 27th June 1921, in Criminal Oase No. 3 


of 1921. $a 
Messrs. E, B, Jatwant and №, б. Sarkar, 


for the Applicant. 
Mr. W; R. Puranik; for the Non-Appli. 


sant. 
Mr. &. P. Dich, Standing Counsel, for the 


Orown. 
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JUDGMENT.—The ..Magistrate's order 
proseeds upon а missonception. of the nature 
of the dispute betweén the parties. 
The dispute is not sonserning land, and 
the Magistrate's sation under seation 145 
of the Criminal Prosedure Code is, there- 
fore, ulira vires. There is no question 
regarding possession of the room. The 
applicant does not claim its possession, nor 
dispute the possession of ths  non-appli- 
sant. The dispute is as to whether the 
non applieant is entitled to have hia roof 
overhanging the applisant’s site: in other 
words, it is a dispute abont an easement 
in respect of whieh aetion must be taken 
under sestion 147. Under that sestion the 
finding whieh the Magistrate would have 
fo some to would be wholly different, v2s., 
whether the easement exists and whether, 
if it exists, it has been exersised within 


ithe time or during the season or osaasion 


stated in the proviso to that seotion. 

Moreover, it has been held that the 
Magistrate has no jurisdistion to make 
any enquiry as to possession, still less any 
final order, unless and until he is satisfied 
of the likelihood of a breaah of the peaae, 
and that if is absolutely essential that 
the faot and the grounds of hia being so 
satisfied should appear in “his first order 
direating the issue of a notise, and' that 
thé grounds stated must be such аё to 
aatisfy a Oourt of revision before whioh 
the ease may be brought by any of the 
parties soneerned: атат Sao v. Bheoram 
(1). The "Polise report and the personal 
talk to parties and personal inspection of 
the land in dispute” stated to ba the grounda 
are not sueh grounds: see the ruling aited 
above. i 

I set aside the order of the Magistrate. 
This is a sase in whieh, I think, no astion 
should have been taken by the Magistrate. 
His order іц effest amounts toan injune- 
tion for whieh the non-applieant should really 
have been referred to the Civil QOourt, 
In this eonnestion I would draw the 
Magistrate’s attention to the last paragraph 
of the ruling sited above. А 
: `` Order вві aside, 
(1) 12 0. P. L. B.-2 Or. ? : 


M Vol. LXiV] 
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BOMBAY HIGH COURT. 
First Civit Appeat No. 231 or 1920. 
January 17, 1921. 

Present :—Sir Norman Maoleod, Kr., 
Chief Justice, and Mr. Justiee Shah. 
LAXMAN UPENDRA SHANBHOG— 
PLAINTIFF— APPELLANT 

А A versus 
MANJUNATH DAMODAR PRABHU 
AND OTBERS—DEFENDANTS— RESPONDENTS, 
Civil Procedure Code (Act Y of 1908), Sch. П, 
paras. 18, 22—4Arbitration-- Stay of suit— Arbitration 
tmpossible—Court, power of. 


Where a suit is stayed in order to enable an 
arbitration to proceed and the arbitration sub- 
sequently becomes impossible, the Court has power 
to жыш the stay and proceed with the suit. (p. 289, 
gol. 2, 

First appeal from a decision of the Dise 
triet Judgs, Kanara, in Suit No. 2 of 1919. 


Mr. 9. P. Murdeshwar, for the Appellants. 


Mr. Nilkant Atmaram, for 
No. 1, 
t Mr. 9. S, Mulgaokar, for Respondents Nos. 
4 and 5. 


JUDGMENT.— The plaintiff and defend. 
ant were partners. The partnership was 
dissolved by agreement, and it was arranged 
that the defendant should hand over to the 
plaintiff all the account books and papers 
in eonnestion with the partnership, The 
plaintiff was to examine the said sesounts 
and papers, and if he found that any balance 
was outstanding ageinst the defendant, and 
if two persons, Murari Govind and Padmanabh 
Govind, desided as Panehas that that balansa 
should be paid by the defendant, the plaintiff 
should resover the said amount. In spite 
of this agreement the plaintiff filed a suit, 
and thereafter the parties informed the Court 
that they intended to sarry out their agree- 
ment and to abide by the decision of Murari ° 
&ud Padmanabh, The suit*was, therefore, 
stayed under paragraph 18 of the second 
Sshedule of the Code of Civil Prosedure, 
Then it appears that diffisulties arose, One 
arbitrator, Padmanabb, sent a letter saying 
that if four months’ time was allowed he 
would dispose of the matter. Then the other 
arbitrator, the plaintiff's nominee, stated that 
he refused to act as an arbitrator. A ense, 

: therefore, had arisen for an spplieation to the 
Court to remove the stay of the suit if the 
parties did not come to an arrangement to 


19 


Respondent 
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remove the diffisulties whieh had arisen, so 
as to enable the arbitration to proseed. The 
plaintiff's applisation that the suit might be 
proceeded with was rejected, for what reason 
it does not appear. Although the learned 
Judge said that the plaintiff sould not refer 
to any desided ease in whieh the eonrse 
which he proposed had been taken, it is 
always open to the Court to remove the stay of 
a suit if in the opinion of the Court the stay 
ought to be removed, Here the snit was 
stayed to enable the arbitration to proseed, 
Fasts were proved to show that there were 
difficulties in the way of the arbitration 
proscedings. Therefore, it was open to the 
Court to remove the stay. However, al- 
though the stay was not removed, the Court 
proceeded to deside in what manner the 
suit should be disposed of, and under 
Order XVII, rule 3, the learned Judge 
thought that the Court might order the suit 
to proseed and be deeided upon the materials 
already before it, Ав far as I ean see, 
Order XVII does not apply to the sase at all, 
lf the Court declined to remove the stay, 
then obvoiusly the suit sould not proeeed. 
Rule 3 of Order XVII applies to sages where 
a party to whom time has been granted fails 
to produse his evidenee, or to sause the 
attendanae of his witnesses, or to perform any 
other aet necessary to the further progreas 
of the suit, for whioh time has been allowed. 
In sush eases the Oourt may, notwithstanding 
such default, proseed to deside the suit 
forthwith. However, it is obvious that the 
Court ought to have proseeded to deal with 
the suit and deside it on its merits, as the 
arbitration had become impossible owing to 
the parties failing toagree to any partieular 
eourse being followed after one arbitrator 
refused to aet. The learned Judge, having 
determined to decide the suit, then held that 
the suit was barred by the agreement. That, 
with all due respect, aould not be a right 
finding, besanse the suit itself was not 
barred by the agreement, sinse under para- 
graph 22 of Schedule II of the Code the 
last 37 words of sestion 21 of the Spesifis 
Relief Aet, 1877, shall not apply to any 
agreement to refer to arbitration, or to any 
award, to whieh the provisions of that 
Sshedule apply. As soon as the stay was 
removed, the Court should have proseeded to 
deside the snit on its merits. The appeal, 
therefore, must be allowed. The suit must be 
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Testored to the board and be heard aesording 
tolaw. The appellant to heve his eosts of. 
the appeal. 

Appeal allowed, 


LOWER BURMA OHIEF COURT. 
Firer Отуп, Аррвїг No. 101 or 1920, 
August 10, 1920. 

Present: —Mr, S. M. Robinscn, Ohief 
Judge, and Mr. Justiae Maegregor. 

S. JOSEPH BROTHERS aup Оомрлму— 

DEFENDANTS— APPELLANTS 
тегиз 
О, RAISEE ax» Company— PLAINTIEFS— 
RESPONDENTS. 


Rangoon Rent Act (II of 1920), s. 10 (1), proviso 
—Bona fide requirement—‘Own occupation", meaning 


of. 


Where a landlord alleges that he requires certain 
premises bona fide for his own occupation, within 
the meaning of the proviso to section 10 (1) of the 
Rangoon Rent Act, his want of bona fides may be shown 
by proving either that the premises are as a fast 
required by him for some purpose other than the 
one alleged, or that the alleged purpose is so absurd 
under the circumstances that 16 cannot possibly be 
bona fide. їр. 291, col, 2.] 

A bona fide requirement means that the alleged 
need is genuine and not a mere fiction. It is not 
necessary that the need should be reasonable. [p. 
291, col. 2.] 

Where a landlord requires certain premises for 
lodging certain employees of his for whom he 
is bound to provide accommodation, he requires the 
premises “bona fide for his own occupation” within 
the meaning of the proviso to section 10 (1) of the 
Rangoon Rent Act. The expression “own occupa- 
tion” in the proviso is not restricted to “personal 
occupation,” but includes occupation by the em- 
ployees of the landlord. [p. 202, col, 2; p. 298, col. 1; 
р. 294, col. 1.] 
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oral agreement or understanding with 
their landlord that in eonsideration of this 
rent and of their making certain improve- 
ments they were to be allowed to oseupy. 
the permises as long asthey pleased. 

In June 1919 the landlord sold the 
house to plaintiffa-reepondents, who at 
onse wrote to appellants raising the rent 
to Hs. 150 and requesting them, if they 
were unwilling to pay this enhaneed rent, 
to quit, Appellants refused to do either, 
and on the 20th Desember 1919 a suit 
was filed praying for ejestment and som-s, 
pensation for use and oeeupation. 

The written statement was fled on the 
2nd February 1920 and the ease went: 
into the sontested list. On its soming up 
for trial plaintiffs asked leave to samerd, 
tbeir plaint by reason of the  enaetment 
of Burma Aot II of 1920. This was an 
Ast to temporarily restrist the inerease of 
renis in the City of Rangoon and was 
passed on the 8rd April 1920 and same 
into foree on the 6th April 1920. 

Leave being given, an amended plaint 
was filed in whieh plaintiffs stated, in the 
words of the Aot, "that the premises in 
suit are bonafide required by them for 
their own ossupation." 

Plaintiffs alleged that they had seven 
assistants for whom they had underagreements 
io provide lodging and that they required 
the upper storey for these assistants to 
live in and intended touse the lower storey 
as а godown for storing gunnies in whish, 
amongst other things, they dealt. They now 
further argue that even if they should, 
fail on this ground, under which they are 
entitled as of right to a desree, they 
should sueseed on the general ground 
allowed by the Ast, namely, if they oan 
show any ground whieh may be deemed 


Appeal against the judgment of Young, J., ‘satisfactory by the Court. 


on the Original Side, reported as 64 Ind. Cas, 
171. 

Mr, Hamlyn, for the Appellants. 

Mr, Das, for the Respondents, 
А JUDGMENT, 

Rosixsox, О, J.— Defendants appellants are 
a firm of jewellers, who were thè tevants 
of the ground floor of No, 40, Phayre 
Street, where they had their shop. They 
allege that they subsequently rented the’ 
whole house and agreed to pay Rs. 100 
per mensem rent and that there was an 


Defendadts deny that the elaim is made 
bona fide; they urge that the Aet only 
permits a deeree where the premises are 
required for the landlord’s own, that ia 
personal, oesupation and that the general. 
diseretion granted to the Court eannot 
permit a decree to be granted оп the 
very ground that plaintiff had failed to 
prove as one ‚ОЁ the specified grounds 
giving an absolute right. 

The Ast is one of Emergency Legislation 
due to the effests of the great war and 
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it is enacted primarily to restrict the 
increase of rents. It eontains provisions to 
prevent evasions of its main objeet. By sestion 
10, sub-sestion (1), it is provided that 
no order or desree for the reeovery of 
possession of any premises shall be made 
so long as the tenant pays or is ready 
and willing to pay rent to the full extent 
allowable by the Aet and performs the 
conditions of the tenaney. Sub-sestion (2) 
enasts that the same rule shall ordinarily 
apply even though the lease may have 
expired or the premises have been trans- 
ferred. 

To this main rule exeeptions are pro- 
vided in the proviso to sub-sestion (1). These 
are divided into three elassos; (a) sertain enn- 
duet on the part of the tenant will deprive 
him of the protection of the Aot; (b) the bona 
fide needs of the landlord are to override the 
express rule; and lastly (с) а general pro- 
vision is made for speeial eases in whieh 
interference with rights of ownership would 
be unjust, leaving it to the diseretion of 
the Court to deeide whether a  muffieient 
easeis made out, These are not speeified, 
beesuse it is ‘mposible to provide for 
all the various eireumstanees that may 
arise, 

It is. with the sesond of these exemp- 
tions that we have to deal in this ease. 
Have the plaintiffs established, for the 
onus is on them, that the premises are 
bona fide required for their own use? 


As to the requirement of bona fides Mr. 
Hamlyn urges that there sould be no bona 
fides unless the premises were reasonably 
required. The argument may have been 
based on the analogous provision in the 
English Ast, The Insrease of Rent and 
Mortgage Interest Aet, 1915, sestion 1, 
sub-sestion (3), though it was not quoted 
to us. in that Aet exseption is made 
Where "the premises are reasonably re- 
quired by the landlord for the oseupation 
of himself or some other person in his 
employ......" and in Epsom Grand Stand As. 
sectation (Limited) v. E. J. Olarke (1) the dis- 
tinetion between reasonably required and bona 
fide required is pointed out, Lord Jusiiee 
Bankes said: "The plaintiffs had to satisfy tha 
Court that the premises were reasonably 
required. 16 was not merely a question 


(1) (1919) 85 T. L. Б, 525; 68 S. J. 642, 
i 
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of their aeting bona fide, They must not 
only aet bona fide, but they must aet rea- 
sonably in requiring the possession of 
the premises. Whether the premises were 
reasonably required must depend on the 
sirenmstanses.” Again in Stovin v. Farebrass 
(2) the same learned Judge said: “The 
Court sould not be entitled to make an order 
for possession ina ease where a landlord 
proved that his claim to possession in 
order to put some person in his employ 
into a dwelling-house was bona fide, but 
failed to prove that it was reasonable. 

Again in Errington v. Metropolitan 
District Railway Company (3) Jessel, М.В, 
said: “It is the Company who are to ba 
the judges of what -they require unless 
they are not aeting bona fide, and the 
evidence, and the only evidenee required, 
is the opinion of the Engineer or Surveyor, 
or other offieer of the Company, unless 
the other side ean shew that they are 
not asting bona fide. Now, of eourse, you 
san show want of bona fides in two ways. 
You may show it by proving that the 
lands are wanted for some eollateral pur- 
pose as в fast, or you may show it by 
proving that the alleged purpose is so absurd 
under the eireumstaneos that. it sannot 
possibly he bona fide." 

There is thus a vast differenee between 
"reasonably required" and “bona fide re. 
quired.” The latter expression means that 
plaintiffs’ alleged need is genuine and not 
a mere fietion. He states he has at present 
to hire premises for his assistants to live 
in and his rent of those premises has 
been raised, I£ he sould have possession 
of his own house, he would be free from ` 


trouble and possibly litigation as to rent 
and he would have certainty of peaseful 
tenure. It is elearly impossible to hold 


that this is not prima facie bona fide. It 
is not for him to show that his desire 
to have his own house for these purposes 
is under the sireumstanees reasonable 
desire, but merely that it is a genuine wish. 

Ín reply defendants seek to show that 
he would gain no advantage by the. 


à rr Lj R. 659; 88 L, J. K, B. 1004 
121 L. T. Жы. 88 J.P. 241; 17 І. б. R. 588; 


83 8. J 
(8) (1881) 19 Ch. D. 569 at p, 671; 51 L, J? Ghi 


806; 46 L, Т. 448; 30 W, Б. 868, 
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ehange, but that із an attempt to show 
that it is not reasonable and no proof 
that it is not bona fide. They sannot show 
that the premises are really required for 
some totally different object, nor ean they 
establish that the allegation is so absurd 
` that it eannot be genuine. Itis true this was 
not at first alleged, but when the plaint was 
filed it was not nesessary. Plaintiffs wanted 
to get rid of the tenant and adopting 
the usual course raised the rent. When 
the Aet was passed, they alleged the пе. 
sessary ground, and I do not think this 
fast points to or establishes & want of 
bona fides, On this point, therefore, defend- 
ants fail, 

The next matter for eonsideration is whe» 
ther the words “required by the landlord 
for his own oesupation" in the Ast mean 
for his own personal oceupation only. Mr. 
Hamlyn urges that this is the only possible 
interpretation unless the whole purpose of 
tthe Aet is to be defeated. He urges that 
had the Legislature meant to inelude others 
besides the landlord, it sould and” would 
have said so. Bat it might easily be retorted 
that the words “his own personal ossupation" 
might equally well have been employed. 
He refers us to the oase of Fricker v. 
Van Grutten (4) where the Court had 
' to sonsider the meaning of the words "with. 
out his own consent in writing" without 
whieh a person sould not be made & plaintiff 
in an astion. It was held that this meant that 
the person must sign his sonsent with his 
own hand and the sonsent sould not be given 
on his behalf by his solieitor, This authority 
is of no assistance in the present ease, The 
use of the word own" there wasin sonjune- 
tion with "in writing,” and it was held that 
the words were to be interpreted asin a 
Proeedure Ast dealing with a similar question" 
in whieh the language used was in writing 
under his, her, or their hands.” The subjeet 
in the present ease is different and “own” is 
used in sonjunetion with “osoupation.’ Wa 
must deeide the question with due regard to 
the definitions of “premises” and "landlord " 
and to the objest of the Aet, 


The expression “premises” ineludes any 
building, even a stall in a market: “landlord” 
many persons besides the astual owner, and 


` (4) (1898) 20h 649; 65 І, J. Oh. 828; 75 L, T. 
117; 45 W. B. 68. А 
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even а tenant who sublets. There may be 
thus more than one "landlord.' A man may 
oseupy premises under the Act іп many ways 
other than by residing in them or employing 
them himself personally.Premises are ossupied 
for other purposes than personal residenss. 
They may be and often are ossupied for the 
purposes of а business for which the immedi- 
ate and personal oesupation of the proprietor 
is unnesessary, A business may need a house 
for storage of the goods dealt in, it: may use 
it fora shop or for the residense of managers 
or employees, but in all these sasesit ia 
oseupied by the owner of the business. Не 
may поё even be in the aountry at all, but yet 
he and not those in actual possession, ossupy 
it. Ifthe ossupation eontravenes any rule 
or bye-law of a Municipal or other authority, 
the person to be held ultimately responsible 
is not tbe mau іп astual possession but tha 
real owner. . 

If the premises are used for the plaee of 
business of а firm, who osoupies them? 
Surely not the manager or agent in 
immediate control, but the proprietor of the 
firm and equally surely the Legislature must 
have realized this. Had it, therefore, been 
intended that tha immediate possession of 
the owner was intended, this would 
have been made slear beyond all question 
Had the plaintiff firm been in oesupation of 
this house, using the ground floor as a godown 
and the upper floor as residential quarters for 
the ataff necessary to run the business, sould 
it have been seriously argued that the firm 
was notlin oscupation and if in cseupation, for 
whose ossnpation would it be holding the 
premises but its own ossupation Р 


The Act was intended primarily to restriet 
the inerease of rents and to restrain any aeta 
intended to defeat this objest while outwardly 
seeming to somply with its provisions. It 
interfered with private rights of ownership 
whish did not striefly fall within the limits 
of the exeeptions to its main provision, But 
this interference is not to be enlarged and 
while the owner must show that his ease falla 
within the exeeption allowed, the Court 
eannot require more or extend the bounds of 
the interference. Here the landlord puts 
forward the grounds on whish he requires tha 
premises and the grounds are, wa eonsider, 
bona fide, He may wellrequire the premises 
for these purposes and they are purposes 

+ 
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properly insluded in the words "his own 
ossupation.” . 

But over and beyond this there is, in my 
opinion, another reason for the insertion 
of the word “own,” The Legislature 
wished to defeat evasion of the Aet by the 
ejestment of tenants who refused to pay an 
inereased- rent and to guard against the 
possibility of the evasion of the Ast by a 
plausible deviae, A landlord might pretend 
that, though. he did not require the premises 
for his own residense or use, they were 
required for his relations or friends or 
business eonneetioos, He might wish to help 
a man to whom it would be to his advantage 
to do a good turn and who was really in need 
of premises. The genuineness of such 
allegations would be very hard to disprove, 
Sush action had, therefore, to be forbidden 

_ and to effest this objest the word "own" was 
put in. It was not with the objeot of limiting 
the oseupation to the landlord himself 
personally or to deny him the right to use the 
premises for his bona fide business or other 
requirements, but to safeguard tha evasion of 
the Aot, It was not to limit the user by the 
landlord, but to prevent a transfer whieh had 

' for its real objest the eviotion of a reealeitrant 
tenant. 

The appeal, therefore, fails and is dismissed 
with costs, 

The exeontion of the deeree is to be stayed 
by eonsent for one month from to.day to 
allow appellants time to find other 
premises, 

Масакквов, J.—Plaintiffs-respondents are 
& Bombay firm of general mershants and 
sommiesion agents with a branch in Rangoon, 
where they reni a large godown in Latter 
Street used for the storage of gunny bags, 
rise, beans and other | merehandise, They 
employ seven assistants, and for these 
they provide food and house aesommodatioi 
free, the latter 'sonsisting of a роот in Edward 
Street for whish they paid Rs, 65 а month 
rent until July 1919, when it was raised to 
Rs. 90. On 2nd June 1919 they acquired 
by purehase the -premises No. 40, Phayre 
Street, of whieh the defendants-appellants 
were ın oesupation as monthly tenants on a 
rent of Rs, 100, and on 10th June 1919 
they sent to appellants a notise to quit on 
ist July, afterwards extended to lat August, 
unléss they were agreeahle to pay а rent 
of Rs, 150. Appellants objested and are 
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still in oseenpation. The suit for ejestment 
was filed on 20th Desember 1919 and an 
amended plaint was filed when the Rangoon 
Rent Ast (Ast II of 1920) same into forse in 
April 1990. ` 

The question for deeision is whether, in the 
language of the proviso to sestion 10 (1) of 
the Rangoon Rent Ast, the premises are 
bona fide required by plaintiffs for their own 
oseupation. I agree with the learned Chief 
Judge that the  landlord's own oseupation 
here ineludes ossupation by persons in hia 
employ. A more diffisult question is the 
sonstruation of the phrase "bona fide required,” 
The words in the sorresponding seetion 
of the English Aet of 1915 are "reasonably 
required.” lt happens that in Epsom Grand 
Stand Association (Limited) v. E. J. Olarke (1) 
Lord Justise Bankes wrote: “The plaintiffs 
had to satisfy the Oourt that the premises 
were reasonably required. It was not merely 
а question of their aeting bona fide. They 
must not only aet bona fide, but they must 
ast reasonably in requiring possession of the 
premises. Whether the premises were 
reasonably required must depend on the 
eireumstanees. The eireumstanees must ba 
stated, from whish it would be possible for the 
Court to deside whether the premises were 
reasonably required or not." 

“They must not only aat bona fide,” Ze, as I 
understand it, i& was not enough that they 
should really and truly £niend to use the 
premises for their own oesupation, But we 
are here not quite in the same position, for 
we are eonstruing the meaning of "bona fide 
required” as the words of an enastment, and 
regard must, it seems to me, be had to the 
forse of the word “required,” whieh Buggonta 
some element of need or nesessity, or at least 
adequate motive. The question then is whether 
plaintiffs, on whom the onus lies, have sho wn 

*that they bona fide require the premises, 
Their managing partner in Rangoon and 
two of their assistants gave evidenes. The 
managing partner says that they purehased 
the premises besause they wanted to ocaupy 
them, and as they аге а Bombay firm with 
a staff to provide for in Rangoon, and as 
evietion of the staff from the Edward Street 
house might have been a serious ,ineonvenienee 
in the prevailing ssareity of houses, the 
statement is entitled to oredit. As it was, they 
had to submit to an inerease of the Edward 
Street rent from Rs, 65 to Rs, 90, No doubt 


294 


BALA KHANDAPA 0, SADASHIV HABI CHIVATI, 


he Rangoon Rent Ast has sinse given eertain 

reliefs. in the way of reeovery of exeoss renta 
but plaintiffs are not bound to take sueh 
aetion; and also in the way of fixity of tenure; 
but when plaintiffs have & house of their 
own, it appears to me that, although it is 
admitted that there is no fault to find so 
far with the Edward Street lodgings, when 
they desire, instead of having their staff 
lodged here and hiring an additional godown 
there, to have both staff and godown together 
in premises of their own whieh they have 
gone to the expense of buying for that 
purpose, they may be said bona fide to 
require the premises. I agree with the 
learned Chief Judge that too mueh signifieanec 
need not be attashed to the notiee to pay 
enhansed rent or quit. If plaintiffs expeeted 
that defendants would desline to pay the 
enhaneed rent, they were right. This notiee 
was sent by plaintiffs before their own 
Edward Street rent had been insreased and 
shows at the most that for a substantial 
consideration they would defer the transfer 
of their staff, As regards the lower floor, 
plaintiffs say that they want it to store 
gunnies, This statement may also be believed, 
for besides that it appears a anitable room for 
sneh a purpose, plaintiffs about the time of. 
filing their suit gave up an additional godown 
for whieh they were paying rant. It is 
eredible that they require an additional 
godown, although, it may be in the expestation 
of an early deeree, they made their Latter 
Street godown do, ‘The statement that 
they gave up the extra godown beeause 
they did not require it is only that of plaintiffs’ 
Head Clerk. . 

Considering that plaintiffs bought the house 
for their own use and in view of the grounds 
they show for wanting both tbe upper floor 
and the lower floor, I am of opinion that they 
have shown thatthey bona fide require the 
premises for their own oeeupation and I 
eonsur in dismissing the appeal with 
costs, 

Appeal disemissed, 
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BOMBAY HIGH COURT. 
Sacox» Отт. Appear Мо, 109 or 1921. 
July 27, 1921. 

Present: —Sir Norman Masleod, Кт,, 
Chief Justise, and Mr. Justies Shah, 
BALA KHANDAPA VAZIRDE— 
PLAINTIFEF—À PPRLLANT 

versus Ў 
SADASHIV HARI ОШУАТЕ— 
DEFENDANT—- RESPONDENT. 


Transfer of Property Act (IV of 1882), s. 60—8ale 
— Agreement to re-convey-—Mortgage — Registration, 


If в dooument of sale is executed, and then ‘at 
the same time or almost atthe same time another 
document is taken from the purchaser, which-gives 
rights to the vendor, contrary to the rights parted 
with in the sale-deed, the second is a document 
which requires registration, because its effect ig 
really to change the sale-deed into a mortgage, 
and such a transaction must be effected in the case 
of property of over Ra. 99 by a registered document. 
[p. 296, col. 1.] 


Seeond appeal from a deeision of the 
Assistant Judge, À. P., of Poona, in Appeal 
No, 148 of 1920, eonfirming a deeree 
passed by the Subordinate Judge at Bara- 
mati, in Civil Suit No. 97 of 1919. 

Mr. W. B. Pradhan, for the Appellant. 

Mr, V. B. Virkar, for the Respondent, 

JUDGMENT. 

Maorxop, О. J,—The plaintiff sued to re. 
eover possession of eertain property on the 
basis of а sale-deed and а karar, namely, an 
agreement to reeonvey, passed on one and 
the same date. The sale-deed was regis- 
tered, the karar was not. Both Courts have 
held that want of registration ig fatal to the 
plaintiff's ease. The two dosuments, Exhibit 
22, whieh is the deed of sale, and Exhibit 
23, the karar, must have been drafted 
together and exeeuted at or about the same 
time. It does not make mush differensa 

owhether one was exesuted before the other. 
But it seems to me inevitable that these 
‘two dosuments must be eonsidered as the 
evidenee of one transastion, Still if the one 
doeumení is evidenea of a transaction complete 
in itself, it may be registered without the 
other, Therefore, the first, whieh made the 
defendant the owner of the property; being 
registered, the defendant's title as owner 
is good, 

Then the plaintiff has to prove that he is 
entitled to get a reeonveyanee from the defend. 
ant, and he could only prove that by əyi- 
denee, and unless Exhibit 23 ean be exhibited 


Vol. LXIV] 
SHIAM KUNWAR 0, FATEH SINGH. 


he must fail. He ean only sueesed if he oan 
satisfy the Üonrt that Exhibit 23 was an 
entirely separate transsetion from Exhibit 22, 
sinse it will be eonseded that if the defendant 
as owner of the property had, after the sale 
had been exeeuted, agreed to resonvey the 
property to the plaintiff after a eertain 
date, that might Бе a dosument whieh need 
not be registered. That was the view 
taken by this Court in Mir Gas v. 
Mia Ali (1), though in that ease the two 
doeuments were simultaneously exeeuted and 
the Court same to the sonelusion that the 
two must be treated as separate, so that the 
Besond dosument was nothing more than an 
ordinary agreement to sell. I should sonsider 
myself that that was a very extreme oase, 
and that it should not be the poliey of the 
Courts to resognise transactions of this kind, 
whieh are in effeet mortgages, unless they 
are earried into effeet by proper dosuments. 
Ifa party wishes to mortgage his property, 
then he should do so by а deed of mortgage. 
If a dosument of saleis exesuted, and then 
at the same time or almost at the same 
time another dosument is taken from the 
purehaser, whieh gives righta to the vendor, 
eontrary to the rights parted with in the 
sale-deed, then I think the seeond is a 
dosument whieh requires registration, beeause 
its effeet is really to shange the sale deed 
into a mortgage, and  sush a transastion 
must beeffested in the ease of property of 
over Rs, 99 by a registered dosument, The 
dilBenlty is obvious when a party, many 
years after tbe sale deed has been exesuted, 
seoks to ‘enforee a dosument similar to the 
one in this ease. In my opinion the desi- 
Bion of the lower Courts that this dosument, 
Exhibit 23, eannot be treated as a separate, 
doeument entirely apart from the sale-deed, 
and, therefore, required registration, was right., 
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OUDH JUDICIAL COMMISSIONER’S 
COURT 


бвсонр Отуп, Arrear No, 862 or 1920. 
May 18, 1921. 
Present :—Mr.. Dalal, A. J. C, and Mr, 
Wazir Hasan, A.J, О. 
Musammat SHIAM KUNWAR— 
| DEFRNDANT— APPELLANT 
versus 
FATEH SINGH AND ANOTHER— 
PrAiNTIFF8— RESPONDENTS, 
П. P. Land Revenue Act (III of 1901), s. 233 (k) 


—Partition—Abadi land — Jurisdiction of Oivil Courts 
—" Partition” in s. 283 (k), meaning of. 


The jurisdiotion of a Civil Court is barred under 
the provisions of section 283 (k) of the U. P. Land 
Revenue Act ав regards the division of abadi land 
on which no revenue is assessed. [р. 294, col, 1.] 

The word “partition” in section 288 (k) of the 
О. Р. Land Revenue Act means the division of a 
mahal or of а part of a mahal into two or more 
portions. [p. 294, col, 2.3 

Appeal against a deeree of the Third 
Additional -Diatriet Judge, Lueknow, dated 
the 9th August 1920, upholding that of the 
Мапа, South Lueknow, dated the 3lst July 
1919. ` 

Mesers, Ram Bharose Lal and Raj Narayan 
Shukla, for the Appellant, 

Messrs. Hakim-ud-din and  Nastr.ud.dín, 
for the Respondents, 


JUDGMENT,—The parties to the suit 
out of whieh this seeond appeal arises are the 
heirs of two brothers : the sons of one brother 
sued the widow of the other brother for 
partition of eertain plots of land in the 
village abad: with houses standing thereon, 
The defenee was that the houses had already 
been partitioned and that, therefore, the pre- 
sent suit did not lie. Both the lower Civil 
Oourts have desided that the property in suit 
was held jointly by the parties and that it had 


The appeal, therefore, will be dismissed with ^ been saved from partition in 1889. The 


вовёв, 
Suan, J —I agree, 


Appeal dismissed, 


(1)§28[Ind, Саз. 182; 88 B. 708; 16 Bom. І, В, 
a. Е 


present suit for partition was desreed by tha 
First Court and sn appeal by the defendant 
was dismissed by the learned Additional 
Distriet Judgeof Lueknow.  [nsesond appeal 
it was urged that a Civil Court had no 
jurimdietion to partition land situated in an 
abadi within а mahal and that the property 
in suit was held severally by the parties. 

. During argpments the appellant’s learned 
Counsel attempted to re-open the question of 
faet of the partition of the property in suit, 
on the ground that the lower Appellate Conrt 
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had not interpreted eorrestly the entries in 
the papers prepared at the time of the 
imperfest partition of the villages in 1869. 
Tt appears that in 1889 the mahal, in whieh the 
property in suit is situated, was divided into 
pattis, out of whieh three were Patti Todar 
Singh of the plaintiff's father, Рай Sahebdin 
Singh of the defendant's husband and a 
shamlat (joint) patti of Todar Singh and 
Sahebdin Singh consisting of the abad? lands 
of the village. The khasra entries were 
rightly taken by the lower Appellate Conrt 
to indieate that the abadi was left in the joint 
possession of the two brothers, Todar Singh 
and Sahebdin Singh. The learned District 
Judge pointed out that the partition рговвей- 
ings (zarz tagsim) contained an entry that the 
buildings shall be held jointly by the two 
brothers and the word malik in the fourth 
aolumn of the khasra of the abadi conveyed 
‘the meaning of oceupant and not of separate 
owners, The buildings remained in separate 
possession as before, but that fast does not 
imply a division and separate possession. 
The fasta were aorrestly viewed by the learn- 
ed Distriat Judge, and we assept hia finding 
of fast in second appeal that the property in 
suit is the joint property of the parties, 

The appellant appears to have raised the 
question of jurisdietion with respest to the 
division of the site of the buildings and other 
lands of the abadt to make the appeal easier 
of asseptanse. The point is not of any 
eonsequense to her, A Judge of this Court 
has, however, referred the matter to a Bensh. 
The question whieh may be formulated for 
deeision is, “ Ів the jurisdistion of a Civil 
Court barred under the provisions of sestion 
233 (k) of the Land Revenue Ast III 
of 1901 (Loeal) as regards the division of 
abadt land, on whish no revenue is assessed?” 
It is the sase of both parties here that the 
abadi land іва part of а mahal, во the question ^ 
in other ‘words would be whether the pro» 
hibition to the institution of a suit in the 
Civil Court applies to a suit for the partition 
of a part of a mahal, Our answer is that it 
does. Weagree with the reasoning of Mr. 
Justiee Tudballin Mahmud Jahan Begam v. 
Govind Ram (1), the sase quoted in the 
order of reference. He sonsidered in that 
case the question whether a pna ` whioh 


(1) 89 Ind, Саз, 4; 18 A. 1, J, 788; 43 A 45, ` 
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was noi amsessed to revenue was part aud 
parsel of a mahal, even though those partienlar 
areas may not have been taken into aesount 
in assessing the revenue of the mahal, He, 
therefore, same to the sonelnsion that sush an 
area was divisible by a partition suit in the 
Revenue Court only. The learned Judge of 
this Court, who made the referense, has 
pointed out that the matter has not been 
sonsidered by Mr, Justiee Tnudball with 
геѓегепве to the language of seetion 233 (k) 
ofthe Land Revenue Aet. We must, there- 
fore, proeeed to examine that language. The 
prohibition is in the following words :—" No 
peraon shall institute any suit or other pro- 
seeding in the Civil Court with respeet to 
partition or union of mohals! The diffieulty 
in interpretation is stated to be the absense of 
the words "part of a mahal’ in the above 
clause. In our opinion the diffisulty is only 
apparent and not real, It will be notised that 
in elauge (х) of seetion 233 the heading of 
Chapter VII of the Land Revenue Act is qaot- 
ed with the shange of " or " for " and." 
A referenes to Chapter VII will show that 
the words “ of makale”? govern only the word 
“anion” and not the word “ partition, ” 
“ Partition ” is given а épesial meaning 
and standing by itself, means the division of 
a mahal orof a part of & mahal into 
two or more portions (sestion 106), The 
heading, therefore, if written in an ex. 
planatory,manner, would eonvey the meaning 
that Chapter VII deals with the division 
of a mahal or of & part of a mahal and 
with union of mahals, It will be notised, 
if we read throngh Ohapter VII, that the 
word partition has been given throughout 
the Chapter this spesial meaning and that 
nowhere the words "partition of a mahal” 
are used, Tho word "union" has no special 
meaning assigned to if in the Ast, 
Nimilarly in elause (k) of sestion 233 the 
words "of mahuls” qualify the word "union? 
only and not the word partition,” whieh 
has the spesial meaning of seetion !08 of 
a division of a mahal or of a part of a 
mahal into two or more portions. 

If the jurisdiction of the Oivil Court 
is not barred in the sase of the partition of a 
portion of a mahal, parties may get a whole 
mahul partitioned by a Civil Court in two anita 
sovering two portions thereof, The exslu- 
sion of the juriadietion of the Civil Oourt 
is necessary for the partition of а mahal 
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section 109 of the Land Revenue Ast that 
a Collestor ean stopa partition independently 
of the wishes of the en-rharers of a mahal 
to the sontrary, The power of a Collector, 
whieh it is desirable to maintain to facilitate 
the eollestion of revenue, will disappear if 
partition of a portion of a mahal by the 
Civil Court is permitted. 

The common praetiee of Oivil Oourts 
attended to in the referring order, of 
partitioning the building site in an abadi 
along with the buildings standing thereon, 
must be due to & misapprehension of 
jurisdistion. We also sonsider it probable 
that in many of these cases the site has 
passed ont оѓ the possession of the Zamindars 
of the mahal and is, therefore, not & portion 
of a mahal, liable to sale by Government 
for the payment of revenue assesed on the 
mahal. In sueh eases the ‘partition of the 
building site in a village would fall within 
the jurisdietion of the Civil Court, 

In the result we amend the deeree of 
the lower Court and direst that only the 
buildings in suit shall be partitioned, and 
not the building site or other land out 
of the property in suit. Parties shall 
reesive and pay costs in all Courts aecording 
to their воввева and failure. 
| Lecree amended, 


LAHORE HIGH COURT. 
Taerregs Parent Aprea No, 96 оғ 1520, 
Oetober 18, 1920. 

Present: — Mr, Justiee Ohevis and 
Mr. Justise Seoth. Smith, 
GANPAT RÀAI—PLAINTIFF—APPRLLANT 
versus 
HARI RAM — Deranvant—Responpeart. 


Appeal, second—Pre-emption suit—Sale price— 
Finding of fact-—Market value—High Court cannot 
interfere, 


When in a suit for pre-emption the lower 
Appellate ort, after considering all the evidence 
on, the record, finds that a portion of the price 
mentioned in the deed „оѓ sale is:-fictitious, this 
finding, however erroneous it may appear to be, is 
Lr upon the High Court in second appeal. [ p. 309, 
gel. 1. 
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A finding as to, the market-valne of the property 
in dispute based on evidence, is & finding of fact 
and т” be disturbed in second appeal. [p. 299 
col, 1 


Letters Patent Appeal against the following 
judgment of Mr. Jnstiae Wilberforee, dated 
the 14th April 1920, passed in Civil Appeal 
Oase No. 1938 of 1919 ;— 


“Tn this pre-emption ease a house waa sold 
for a nominal prise of Rs, 880. The first 
Court held the priee to have been fixed in 
good faith and to have been paid in full 
and gave plaintiff a deeree for possession on 
payment of Hs. 880. The lower Appellate 
Court held that Rs. 450 only were paid and 
finding the market value to be Ha, 550, it 
gave plaintiff а desree for possession on 
payment of this sum. Against this desision 
the vendee has appealed. . : 

Regarding the item of Hs. 450 paid in 
sash before the Sub.Hegisürar, there is no 
dispute. 

The disputed item is Rs. 413 for the 
three mortgage-deeds exeeuted in 1911 in 
favour of the family of the vendee. The 
eopsideration of two of these deeds was the 
payment of two previous mortgages of 
Rs. 998 essh respestively in favour of 
Babu Hae and Mnbarak Ali. The lower 
Appellate Court held that!it was doubtful 
whether the deeds of Babu Rae and Mubarak 
Ali were with consideration and it held, 
therefore, that the deeds in favour of the 
family of the vendee were also without 
eonsideration, This finding appears to me 
altogether saprieious and perverse, as it 
is absurd to suppose that the vendes and 
the vendor were soneerting a seheme to 
defeat the pre-emptor five years’ before the 
male. Also there is no eonneetion whatever 
Shown between the vendee and Baba Rae 
and Mubarak Ali, Finally there are eleac 
Statements of Babu Rae and Mubarak Ali 
that they reseived the money due on their 
mortgage-deeds from the vendee, who also 
was in possession of these eanselled deeds, 
Whatever the sonsideration may have been 
therefore, for the deeds in favonr of Babu 
Rae and Mubarak Ali, it is elear that the 
vendee paid them the amount due on their 
deeds: The lower Appellate Court based 
its desision merely upon the evidenes of two 
of the marginal witnesses to the deeds in 
favour of Babu- Rae and Mubarak Ali, bat 
they were deposing to a matter whieh took 
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place long ago and they apparently had been 
won over by the pre-emptor, І eonsider, 
therefore, that there ean ba no doubt that 
the two deeds of Rs, 99 and Rs, 98 of the 
vendee's father and the vendee were with 
eonsideration. i 

There remains a deed of Rs. 80 in favour 
of vendee’s wife, but of the sonsideration of 
this deed thereis по elear evidence. I am, 
therefore, eompelled to agree with the desi- 
sion of the lower Appellate Court on thia 
point. It appears that the whole of 
the consideration passed exeept Ва, 80 on 
aseount of the last-mentioned deed and 
Rs, 40 due as interest thereon, It is thus 
elear that the prise paid was at least Rs. 760. 

Lastly, Mr, Fakir Ohand for the respond- 
ent urged that as I have not found fall 
consideration to have been paid, it was 
neeesssary for me tofall bask uponthe markat- 
value. As, however, à mere arbitrary assump- 
tion of the market-value does not afford as 
good a eriterion as the prise aetually paid, I 
have no hesitation in aseepting the latter 
sum. c 

Itis possible that it represents a some- 
what faney figure for the property, but any 
purehaser is at liberty to pay a faney .priee 
even with an intention to defeat a rival prs- 
emptor. 

For the foregoing reasons I aesepi the 
appeal to this extent, that I order the vendee 
to pay а sum of. Rs. 210 into Court within 
one month or that his deeree shall be null 
and void. As the vendee has mainly 
sueceeded in this ease, I direst that he shall 
reegive three-fourths of his eosts in all the 
Courts.” 

Lala Fakir Ohand, for the Appellant, 

Lala Madan Gopal, for the Respondent. 

JUDGMENT.—This is an appeal unter 
sestion 10 of the Letters Patent from the 
desree of Mr. Jüstiee Wilberforce, whereby 
he varied the desree of the Distrist Judge 
ina pre-emption suit and ordered the plaint. 
iff to pay ап additional eum of Ha. 210 
into Court beyond the sum of Rs. 550 fixed 
by the Qourt below, The sale was aseor- 
ding to the registered.deed for Rs. 880, out 
of whieh Rs, 450 were paid before the Sub. 
Registrar, Rs. 413 were seid to be die on 
three previous unregistered deeds in fayour 
of the vendee’s father, the vendee himself 
und his wife, The learned Distriet Judge, 
рег considering all the evidenee on the 
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record, found that these previous mortgages 
were suspieious and without consideration, 
He also held that the eonsideration entered 
in the deed of sale was not proved to be 
fized in good faith or to have been paid. He 
assordingly, relying upon the report of a 
losal eommissioner, fixed Hs. 550 as the 
market-value of. the property and gave the 
plaintiff а deeree eonditional on the payment 
of that sum, The vendee appealed to this 
Court and Mr, Justiae Wilberfore held that 
the finding of the Distrist Judge as to the 
non payment of the sonsideration of the two 
previous mortgage-deeds was saprieious and 
perverse. He then examined the evidenes 
and held that Rs. 760 at least had been 
paid by the vendee to the vendor. He 
further reiested the Distriet Judge's estimate 
of the market-value and said ‘that the prise 
setually paid, whish he sonsidered to be 
Rs. 760, wasa better eriterion of the market- 
value than ап arbitrary assumption in 
respect thereof.. 

It is urged before ua that the findings 
of the learned Distriet Judge as to the 
amount paid and as to the market.value 
were findings of faet and that this Conrt 
eould not interfere with these findings in 
seeond appeal, however perverse or erroneous 
the Court sonsidered them to be, Pharaya. 
Mal v. Пам Bakhsh (1) was referred 
to, wherein it was held that "where the 
lower Appellate Oourt in a pre-emption 
ease has found that Hs. 1,700 out of 
the sale priee was fistitiong and there 
is evidenee in the resord eonneeted with 
this matter and the lower Appellate Court 
has eonsidered it, then the finding, however 
erroneous, eannot be ehallenged in sesond 
appeal.” In that ease, the one reported as 
Durga Ohowdhrani v. Jewahir Singh (2), was 
referred to, wherein their Lordships of the 
Privy Counsil laid it down that “no sesond 
appeal will lie, exeept on the grounds 
speeified in seetion 584, Civil Procedure Code, 
1882.” They said that there was no juris- 
distion to entertain a sesond appeal on the 
ground of an erroneous finding of faet, how- 
ever gross or inexeusable the error may 
seem to be, This has been repeatedly 
affirmed and given effest to in subsequent. 


jam 40 Ind. Cas, 772; 88 P. В. 1917; 104 P, W, R, 


(3) 18 C,23; 17 I. A, 122; 5 Bar. P. O. J. 560; 9 Ind, 
Deo, (N, $) 16 (Р. 0), Е 
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desisions in the High Courts in India. In 
the present sase there was evidense on the 
resord as to the eonsideration of the previous 
mortgage-deeds, and that evidenee was fully 
eonsidered by the Distriet Judge who based 
his finding thereon. This Court is bound 
by that finding, however erroneous it may 
appear to be. Wo must, therefore, hold that 
the Judge of this Court had no jurisdietion 
to go into this question of fact desided by 
the Distriat Judge, 

It is further urged that as the Judge of 
this Court himself was of opinion that, the 
full prise entered in the deed had not been 
proved to have been paid, he should have 
held that the market-valiie of the property 
sold was that found by the learned  Distrist 
Judge. It ean hardly be said that the Distriet 
Judge's finding on the question of market. 
value was based upon & mere arbitrary 
assumption, He went into the matter fully 
and based his eonslusion upon the report of. 
а loealeommissioner. However that may 
be, he had evidenee before him as to the 
market-value and his finding on this point 
also, even if it be eonsidered erroneous, 
eould not be interfered with on sesond 
appeal, 

We, therefore, aeeept the appeal and setting 
aside the deeree of Mr. Justiee Wilberforee, 
restore that of the Distriet Judge with eosts 
throughont, 


Appeal accepted. 


PRIVY COUNCIL. 
APPEAL FROM тни OUDH JUDICIAL COMMISSIONER'S 
. ' Оорвт. 

' Jnly 12, 1921. . 
Present:—Viseount Haldane, Lord 
Phillimore, Sir John Edge and Sir 

Robert Stout. 
Munshi EHTISHAM ALI AND AKOTHER] 
—PrarmmirES 
versus 
JAMNA PRASAD AND OTHRRS— 
DEFENDANTS. . 
Evidence Act (Iof 1872), s. 66— Secondary evi- 
dence Loss; of decument-—Registration Act (XVI of 
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1908), s. 17-— Transfer of immoveable property above 
Rs. 100 in value—Sale-deed registered — Avoidance 
of sale-deed—RBubsequent registered sale-deed, 


In ordinary cases if a witness in whose custody 
& deed should be deposed to its loss, unless there 
is some motive suggested for his being untruthful, 
his evidence should be accepted as sufficient to 
let in secondary evidence of the deed, and this 
result should follow all the more where the witness 
is not cross-examined. [р. 801, col. 2.] 


Immoveable property of the value of more than 
Ra. 100 can only be transferred by а registered deed, 
and when а deed of sale has been once executed and 
registered in respect of such property, itoan only be 
avoided bya subsequent registered transfer. [p. 802, 


ool, 1.] 
JUDGMENT. 

Lorp Рнилтиокв,-—Еһвап Ali Khan, being 
in possession of a bazaar called Ehsanganj, 
mortgaged it te Sheo Prasad by a mortgage, 
dated the 9th November 1873, and further өп- 
sumbered it with eharges in favour of the 
mortgagee, the total amounting to Rs. 2,073, 
The mortgage was a usnfructuary one, 
and the mortgagee was put in possession 
of the bazaar, Along with the bazaar 
eertain other properties were also mort- 
gaged. On the 13th Deeember 1882, Ehsan 
Ali Khan is said by the plaintiff, who is 
the present appellant, to have sold the 
property, subjeet to the mortgage and 
eharges, to the appellant's ргейевеввогв in. 
title for Rs. 3,000; it being ealeulated that 
Rs, 2,800 would be the amount of the 
enenmbranees with interest and sosts and 
Rs, 200 the- value of the equity of redemp- 
tion. Therefore, only Rs. 200, as the plaintiff 
alleges, was paid to Ehsan Ali Khan. The 
devolution of the property thus sold, if it 
was іп fast sold, from the original vendees 
to the appellant is not in dispute, 

On the 16th Ostober 1911, the plaintiff 
(the present appellant), with another ео. 
plaintiff whose interest he has since aequired, 
instituted this snit, elaiming under the 
alleged deed of sale and the subsequent 
devolution to be representatives of the original 
mortgagor, against the respondents who are 
the representatives of Sheo Prasad, the 
original mortgagee; asserting their title to 
redeem and alleging that upon the true 
taking of the aseounts the mortgage sharges 
had: been fully paid off, that eertain terms 
as to interest and sompound interest were 
penal or illegal, and that, in truth, money 
was due to them from the representatives 
of the mortgagee. They prayed for роввев- 
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sion, for a desree for the surplus amounts 
and for other relief. 

The defendants traversed the statements 
in the plaint and pleaded that the alleged 
deed was not genuine or for sonsideration; 
that no right accrued from it to the vendees ; 
that they did not pay any consideration 
money to Ehsan Ali Khan and refused to 
eomplete ; that, aesordingly, Ehsan Ali Khan 
eanselled the deed and retained his interest; 
that he iu faat dealt with it subsequently 
by further sharges in favour of the mort. 
gagee and by professing to sell it over again 
to Wasi-uz-zaman, who also in his turn 
repudiated the sale besause the property 
was not worth it;and they relied upon the 
supposed adverse possession of Khaav Ali 
Khan. They farther said that on some 
ossasion without date but, subsequent to the 
transactions already mentioned, Ehsan Ali 
Khan finally sold to them hia equity of 
redemption for Hs. 10 and, somewhat in. 
sonsistently, they said that the heirs of 
Ehsan Ali Khan, who by this time was dead, 
were necessary parties to the suit. However, 
they offered no evidenee in support of the 
Rs. 10 story. Upon these pleadings the 
Subordinate Judge framed twelva issues, of 
whieh the first, sixth and tenth are material 
for the purpose of the presen appeal. They 
are as follows :— 

"1. Whether plaintiffs are purehasers 
of the rights of the mortgagor, Ehsan Ali 
Khan, by deeds, dated the 13th Dasember 
1882, the 10th January 1909, and the 16th 
February 1911? 


“6 (а), Ara the plaintiffs’ deeds of aale 
invalid for being without sonsideration and 
because they have not been aeted upon P 

" (b). Oan defendants raise this plea Р 

“10, Are the sons of Ewaz Ali Khan 
and the heirs of Ehsan Ali Khan nesessary 
parties to the snit?” 


Daring the trial the plaintiffs stated that 
the origiual sale deed was lost but that it 
had been registered ; and they offered as 
sesondary evidense a гору өэгһбэі by the 
Registrar; and the first matter to ba deter. 
mined is whether the eopy eould bs admit. 
ted as sesondary evidenos. The plaintiffs, 
for the purposa of proving the loss, called 
the son of Ewaz Ali Khan, who depoaad 
that he, on behalf of himself and his brother, 
gold their share of the property to the sesond 
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plaintiff, the prasent appellant; that he was 
asked to hand the sale-deed over; that he 
had seen it among his father’s papers; that he 
searehed forit and sould not find it, They 
also ealled another witness who had aeted 
ав agent in the matter, who said that. he had 
asked the son for the deed; that he under- 
stood that he searshed for it, but he said ha 
sould not find it, Neither of these witnesses 
was oross-examined. But tha sase made by 
the defendants in their written statement 
was insisted upon, namsly,that the deed had 
not been kept by the vendees, but had been 
handed baok to Ehsan Ali Khan besause 
the transastion had besaome abortive. No 
evidense, however, was given to prove this 
eontention as a substantive fact exsept 
evidense to show that, as pleaded, Ehsan Ali 
Khan had subsequently to the alleged tran- 
sastion dealt with the property as if hs had 
not sold it and in the manner pleaded in 
the defendants? written statement. 

In these eirsumstanees the Subordinate 
Judge assepted the evidenae that the deed 
was lost, and allowed the вору from the 
register to be admitted as evidenes. ‘The 
plaintiffs then put it in, and further pro. 
dused two witnesses who swore that they 
had seen the deed signed and Rs. 200 paid 
over. These witnesses were the servants of 
one Imtiaz Ali, a gentleman of position, and 
an unele of the plaintiff, Sakhawat Ali, And 
it appeared in evidense that Imtiaz Ali had 
negotiated the sale probably with a view to the 
benefit of hia naphew. His servants, there. 
fore, might very naturally have had know- 
ledge of the transaction, There were three' 
witnesses to the deed, but it was proved that 
they were all dead. It was not disputed that 
the вору prodused at the trial was a sorrest 
copy from the register and that the deed 
had apparently been registered with all dus 


formalities, «though tbere was no indieation 


upon the register that the Ry. 200 had been 
paid over in the presense of. the Ragistrar, 
The Subordinate Judge, therefore, held that 
the sale of the property had been effeated, 
and hesonsiderei itimmaterial whether or 
not the R3. 200 hai besn paid, though a9: 
parently he thought that they had.. A 
regards the defenea resting upon- ias allazai 
subsequent dealings -by the original mort- 
gagor with the property, he eonsidarad 
that „they меге immaterial, as Һе 
"Ehsai “Ali chad sold his property 


Vol. LXÍV] 
XHTISHAM ALI 0, JAMNA PRASAD, 


and had no interest left in it. He was no 
longer eoncerned with that equity of redemp- 
fion. Being a statement in his own favour, 
Ehsan Ali himself could not use it in his 
own favour, mush less sould the defendants 
use it," Не acsordingly deslared that the 
plaintiffa had a right to redeem: and pro- 
ceeded to take the aesounts. He’ found that 
the mortgage had been fully dissharged, so 
. he gave the plaintiffs possession without 
payment of any sum to the defendanta, and 
further gave them a deeree for recovery of 
Re. 9 012 and their aoste, 

From. this deoree the defeudants appealed 
to the Oourt of the J odicial Commissioner of 
Oudh. The learned Judges of this Court 
dealt only with the preliminary queation. 
They said: 

"We are not satisfied that the plaintiffs 
have susseeded in satisfactorily establishing 
the loss of the original sale-deed, or in 
proving that they have a subsisting right to 
the equity of redemption. Тһе deeision of 
other matters is unnesessary," 

They accordingly dismissed the snit with 
costs. .. Его this desision the present appeal 
to His Majesty in Counail has been brought. 

The view taken by the learned Judges in 
the Court below was that the statement of 
the two old servants could not be trusted; 
that there were no assount books produeed 
to show the payment of the Rs. 200; that 
no explanation was made of the delay in re- 
demption; that the subsequent dealings by the 
mortgagor уеге іпвопвівќепё with his having 
made any previous real sale; that ho settled 
assounts from ‘time to time with the mort- 
gagee ви if he were still liable to him; that 
they eould not assept the statement of the 
son of Ewaz Ali Khan as to his having seen 
the deed at one time and searched for it 
later; that the heirs of Ehsan Ali -had not 
been examined, and the Court was not іп а 
position to say that the non-produetion of 
the original sale-deed had been. auffieiently 
aesounted for, They went so far as to 
determine that the Hs, 200 had not been 
paid to the mortgagor; and they seem to have 
thought that the mortgagor sould be eonsider- 
ed in adverse possession, and that, therefore, 
the defendants sould rely on the Statutes of 
Limitations after twelve years, and that the 
heirs of Khsan Ali Khan ought to have 
‘been made parties to the suit, They further 
said that а surrender of rights by the return 
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of a sale-edeed was not unsommon in that 
country, and that a sale might besome 
inoperative ‘by surrender or the failure of 
the parties to enforse it. 

It will be seen from this that the two 
matters of the admissibility of sesondary 
evidense of the deed, and what ought to 
be deemed to be the truth of the original 
transaction, run into one another, 

. It is, no doubt, not very likely that 
such а deed would be lost, but in ordinary 
eases, if the witness in whose eustody the 
deed should be deposed to its loss, unless 
there is some motive suggested for his 
being untruthful, his evidenos would be 
aesepted as suffsient to let in sesondary 


. evidenee of the deed. And if’ in addition 


he was not sross-sxamined, this result 
would follow all the more, There is no 
doubt that the deed was oxeonted, for it 
was registered, and registered in a regular 
way, and it is the duty of the Registrar, 
before registering, to examine the grantor, 
or some one who he is satisfied is the 
proper representative of the grantor, before 
he allows the deed to beregistered. There 
san be no doubt, therefore, that Ehsan 
Ali Khan exesnted the deed and was party 
to its registration, and ‘in the deed there 
is an admission that he has reseived the 
Rs. 200, which would be the full eonsidera- 
tion as the vendee had to take upon him- 
self the liability for the mortgage-money. 
He says in the deed that he has reaeived 
the sonsideration money in full, and that 
out of it he has left Re, 2,800 with the 
vendees for the purpose of making pay. 
ment fo the mortgagee and  defraying 
Court expenses, and that he has no fur. 
ther olaims to the property sold or the 
o6usideration money, That he should have 
taken part in having sush a deed regis- 
tered if he did not reeeive the sonsidera- 
tion money is highly improbable. At any 
rate, the burden is on him and on people 
elaiming under him to prove that what 
apparently happened did not happen, 
And when Judges in the Оопгі оѓ appeal 
say that the heirs of Ehsan Ali Khan 
have not been examined, they apparently 
forget that if the defendants’ ease were 
true and tha deed had been returned to 
Ehsan Ali Khan as valueless, it ought to 
ba іп the possession of his heirs or assigns; 
and some evidense ought to have been 
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offered on the part of the defendants to show 
that this was so or had been the ease. 
When it is further remembered that a 
part of the defense was that the defendants 
had finally bought tbe equity of redemp- 
tion, it would appear that they themselves 
ought to have got the deed and produeed 
it from their eustody as part of their 
ease. | 

While making these eomments, their 
Lordships reserve their opinion as to the 
value of a defence founded upon sush s 
transastion as the defendants set up. 
Certainly in law по title would pasa 
under it, for immoveable property of this 
valus ean only be transferred by a re- 
gistered deed, and when a deed of gale 
has been onee exesuted and registered it 
ean only be avoided by а subsequent re- 
gistered transfer. Whether in some form 
of suit (not this one) between some parties 
any equitable relief sould be got out of 
sueh a transestion it is unnesessary to 
pronounse, for in their Lordships’ opinion 
it was not proved. | 

As to the alleged subsequent dealings 
by Ehsan Ali Kban with the property, 
they eould not, if regarded as declarations 
in his own favour, be reesived in evidense 
on behalf of those slamming under him, 
any more than they sould be reseived if 
he were himself the defendant.- They 
sould not be regarded as acts of owner- 
ship so as to prove adverse possession, 
beaaume he never was in possession, the 
possession remaining in the mortgagee.  — 

As regards the duty to make Shean Ali 
Khan's heirs parties, subjest to one son- 
tention raised at the Bar on behalf of 
the respondents, their Lordships have no 
hesitation in saying there was no sash 
duty. The plaintiffs sought to redeem; 
they had to make out their title to redeem, 
and they gave prima facie evidence. “It 
was for the defendants to rebut it and 


ll in answer evidence, if there was any, . 
fc ab Moreover, the defendants had ° 


in rebuttal. h 
dispensed the plaintiffs from any necessity, 
if there ever had been any, to make Ehsan 
i Khan’s heirs parties, 4 
тукте pleaded that all their rights 
had been transferred for Rs, 10. 
The one sireumstanse to be considered was 


that suggested àt the Bar, that the original - 


mortgage was not only of the bazaar but 
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of other properties, and that the plaintiffs 
only elaimed title to redeem the bazaar. 
This, however, in no way injuriously affeats 
the title or interest of any one to whom 
the equity of redemption in the other 
properties has passed. The plaintiffs sould 
not divide the liability for the mortgage 
between the properties. They eould only 
redeem the one property on payment of 
the sharge upon the whole. This they 
were entitled to do. The owners of ‘the 
equity of redemption in the other proper. 
ties have to this extent the benefit of the 
plaintiffs’ redemption. 

It might be doubted—their Lordships do 
not propose to deeide-it— whether any of 
the evidenee given on behalf of the defend. 
ants to the effest of the subsequent 
dealings by Ehaan Ali Khan with the 
property was ‘admissible; but if it is to 
be looked at, at all, it sontains some 
material which is astually helpful to the 
plaintiff, It has been said that the 
mortgagee subsequently endeavoured to sell 
the property to one Wasi-uz.zaman. This 
man says that he knew that Ehsan Ali 
Khan had sold the property, as He ex- 
presses it, in Imtiaz Als. family, and 
that when the sale-deed was talked of to 
him, he said he would have nothing to do 
with it, besause the property had been 
already sold, whieh means that though a 
sale-deed to him was exeeuted, he gave 
up asting upon it when he found that the 
property had been previously sold. It ia 
remarkable that in the eopy of the sale- 
deed to him, whieh purports to reeite all 
the previous fasts, the date of the sale» 
deed on whieh the appellant relies, ia 
misstated, whish is not sonsistent with its. 
being, as alleged, bask in the possession 
of Ehsan Ali Khan. 


The one remaining sireumstaneo in favour 
of ‘the defendants is that this suit is 
brought after so long a delay; but it is. 
well within the period of limitation for 
the redemption of the mortgages; and at. 
any rate for a time, the margin of value 
after the eneumbranees were dissharged | 
was small. The defendants were іп posses. ^ 
sion and would have to асеоцпё for al 
that they resiéved, and it might have 
been thought best to wait till the defend. . 
ants had ascumulated а asuffüeient balanea 
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io make if worthwhile to redeem and to 
have the assounts taken. 

Upon the whole their Lordships ean sce 
no reason for disagreeing with the Subordi- 
nate Judge who saw the witnesses. There 
being no positive evidense to seontradist 
them, defandants’ ease rests upon sugges- 
iion: only; therefore, their Lordships think 
the plaintiff made, good his title to 
redeem. 

With regard to the terms on whieh he 
should redsem—that is, how the 'aesounta 
should he taken, whether there should be 
allowanse made for penal or illegal interest 
and so forth—as these matters were not 
gans into in the Oourt of Appeal, 
their Lordships sannot make, and have 
not been asked to make any pronounce. 
ment upon them, The matter must be 
remitted to the Court of the Judisial 
Commissioner, Their Lordships will, there. 
fore, humbly recommend His Majesty to 
allow the appeal, and to remit the sase 
to the Court of the Judieial Commissioner 
to deeide theother points raised on appeal 
from the Oourt of the Subordinate Judge, 
and that the plaintiff do have his sosts 
in the Oourt of Appeal and of the appeal 
to His Majesty, and that the other eosta 
be left to be disposed of by the Court 
of the Judisial Commissioner. 

Appeal allowed; 
Case remitted, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Отт, Revision Petition No. 142 or 1920, 
July 4, 192]. 
Present :—Mr. Daniels, J, О. 
MAHABALI PARSHAD—PrAinrize 
| — APPLICANT 
М” versus 
BALBHADDAR SINGH амр OTHERS 
f .——DEFENDANTS— RESPONDENTS, 
Ой Procedure Code (Act V of 1908), O. IX, т. 18 


—Ex parte decree—Appeal—Jurisdiction—Original 
Court cannot set aside decree, 


Where a decree of the Original Court is once 
merged in the decree of the Appellate Court, the 
original decree no longer subsists and the Trial 
бать has no jurísdiotion to set it aside. [p, 804, col. 
1, р i й 
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In а suit to which there were three defendants, a 
decree was passed against two of them after con- 
test and against the third ew parte. After the 


, appeal of the contesting defendants was dismissed, 


the third defendant applied to the Original Court 
to set aside the ez parte decree : 

Held, that the Trial Court had no jurisdiction to 
seb aside the decree which had merged in the 
decree of the Appellate Court, [p. 304, col. 1,] 


Revision against an order of the Munsif, 
Purwa, dated the 13th September 1919, 

Mr. Ishrt Prasad, for the Applieant. 

Mr. Ram Bharose Lal, for Opposite Party 
No. 1. 

Mr. Hatder Husain, for Opposite Party 
No. 2. 

JUDGMENT.—This is an appliaation 
under sestion 115, Civil Prosedure Code, for 
revision of an order of the Мопві of Purwa 
Betting aside an ex parte deoree passed against 
one Baldeo Singh. The only person who 
contests the applisation ів the first respondent, 
Balbhaddar Singh. The fasts of the ense 
are quite out of the ordinary. The order 
eomplained of was passed on 13th September 
1919, whereas the present application 
was not filed until 4th November 1920, more 
than a year later. Part of the delay is 
explained by the subsequent history of the 
esse, butit is undeniable that the appliea- 
tion might have been presented sonsiderably 
earlier than it was. The ground of revision 
is that the order eomplained of was passed 
without jurisdietion. The suit was instituted 
orginally in the year 1936 against three 
defendants. Balbhaddar Singh, Shamsher 
Singh and Baldeo Singh. It was deereed in 
the plaintiff's favour on 2nd July 1917, Ав 
against the first two defendants the deeree 
was passed after sontest. As against Baldeo 
Singh it was passed ex parte, Baldeo Singh 
not having appeared throughout the proseed. 
ings. An appeal was preferred by tho. 
first defendant Balbhaddar Singh, and was 
dismissed by the Subordinate Judge of 
Unao on 18th November 1917. Long after 
the appeal was dismissed, namely, on 24th 
August 1919, Baldeo Singh applied to the 
Munsif to have the ex parte desree against 
him set aside on the ground that he waa. 
notinformed of the date of hearing. On 
13th September 1919 his applieation was 
allowed, the ez parte deeree set aside and the 
ease restored for hearing on the merits. It 
will be notised that Baldeo Singh had only 
asked that the ez parte deeree passed against 
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himeelf should be set aside. The order 
passed by the Munsif is quite silent as to 
the desree passed on the merits against the 
other two defendants, but it appears from 
the order sheet that all three defendants 
were, served with notice of the re-hearing 
and ultimately.on 21st November 1919 the 
whole suit was dismissed for default. 
. The applisant’s contention is that after the 
Munsit's original deeree had merged in the 
desree of the Appellate Court, that deeree was 
no longer subsisting and the Munsif had no 
jurisdistion to set it aside. He sontends fur- 
ther that under the siroumstanses it sould only 
have been set aside, and was only intended 
to be set aside, in so far as it was an ex parte 
deoree, that їв, in so far as it affected Baldeo 
Singh. This was not a ease where the in- 
_ terest of all three defendants was identical. 
The suit was one for possession of oertain 
mortgaged plots. The plaintiff, Mahabali 
Parshad, was в sub mortgagee from Baldeo 
Singh. Balbhaddar Singh was the original 
owner who had mortgaged the lands to 
Baldeo Singh’s predesessor. Shamsher Singh 
was a .purshaser of Baldeo Singh’s rights 
subsequently to the mortgage in favour of 
the plaintiff. 

The applisant’s first sontention has not 
been sontested by the respondent. It is sup- 
ported by the rulings in Mathura Prasad v. 
Ramcharan Lal (1) and Rem Parsan Upadhya 
v. Nageshar Pande (2), and L agree with the 
applicant that the order was passed without 
jurisdietion. . It is also clear that even if the 
Munsif had had jurisdistion, he ought only 
to have set aside the ex parte desres against 
Baldeo Singh, and not the deeree against 
Balbhaddar Singh which had been obtained 
after eontest, 

The grounds on whieh the application is 
eontested are ;—- 

(1) that no revision lies, 

(2) that the applicant had another remedy, 
‚ (3) that the application should be rejested 
on aecount of the delay in presenting it. 

: On the first point it is admitted that 
no appeal lay to ‘this Court from the 
order restoring the suit. The eontention is 


ae 28 Ind, Cas. 261; 37 A. 208; 18A. 1, 2. 
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that when the Munsif ultimately passed a 
dearee dismissing the suit, a first and sesond 


appeal lay to this Court from that desree 


and that on sush appeals being preferred, 
it would have been open to him to sontest 
the validity of the order restoring the suit 
under sestion 105, Civil Prosedure Code. 
The respondents rely on two eases, Nand 
Ram v. Bhopal Singh (3) and Motilal Rashi- 
bhat v. Nana (4), in whish it was held that 
the High Oourt has no power tinder sestion 
115, Oivil Prosedure Uode, to revise an 
order whieh sould be attasked under ssotion 
105, Civil Proeedure Code, in appeal from 
the deoree in the: suit. So far as this 
Oourt is eonserned, the ‘qaestion appears 
to be eonaluded by the desision in Durga 
Bakhsh v. Mahabir (5), in whioh this Court 
reversed in revision an order similar to that 
whieh is now before me. | 


It is next eontended that as the applicant 
might have appealed from the deeree in the 
suit but! did not do во, he should not be 
allowed to some up iu revision against the 
previous order. There is sonsiderable forse 
iu this plea, but on the other haud if the 
order restoring the ease was passed without 
jurisdistion, as it slearly was, all the 
subsequent proseedings are illegal and must 
fall to the ground on that order being 
set aside. The sirsumstances of the present 
ease are so strong in favour of the 
applicant that even if it were nesessary to 
resort to the provisions of sestion 151, Civil 
Prosedura Oode, for the purpose of . doing 
justise between the parties, I should be prepar- 
ed to do so. 

The last ground is the delay in presenting 
the application. It is no doubt a well. 
aesepted prinsiplé that a High Court may 
and frequently will refuse to interfere in 
revision where there has been undue delay 
in bringing the matter before it. In this 
ease, however, the sirsumatances, as I have 
already remarked, ara exeeptional As the 
ease had been desreed on the merits against 
two of the defendants, the applisant no 
doubt thought that he had only to produee 
his evidense again to have it sesepted against 
the third defendant also, and he secordingly 


(8) 16 Ind. Cas, 1; 88 A. 592; 10A. L. J. 180, 
(4).18 B. 85; 8 Ind. „Deo, (N. s ) 532, . 
(5) 11 Ind. Oas, 344; 140, 0. ML 
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prepared ‘to rprosecute his suit on the merits, 
It: was only when his entire suit was 
dismissed. ex ратів and. he failed in an 
application. to. have it -restored to the file, 
that‘ he -began to sast about for another 
remedy: and ultimately filed the present 
spplisation. It has been. suggested that he 
might: have appealed: against the order 
refusing-to restore his ase, but on such 
an ‘appeal; as was. held.in Durga Bakhsh v. 
Mahabir (5), the Court would have confined 
itself to the question whether he had been 
prevented ‘from appearing at the hearing 
whan his.ease was dismissed. The question 
of ‘the: legality of the order of 13th Septem. 
ber 1919 could not have been raised. 

: Forall? these reasons the  appliaant is 
entitled: to sueseed and I aesordingly set 
aside the order of 13th September 1919 and 
the. subsequent proseedings and restora the 
appellate: deerse of the Subordinate Judge 
of'Unao of 13th November 1917, Owing 
to the-delay whioh oesurred in presenting the 
applisation, I direst. that the parties bear their 
own 80808, 
. Order set aside, 


CALOUTTA HIGH COURT. 
ÁPPEAL FROM-ÁPPELLATE Drogen 
No. 2275 or 1919, 

December 14, 1920. 
Pragent:—Justiee Sir Syed Shamsul Huda, Kr, 
Sheikh AKUB ALI ARD ANOTHER— 
PLAIN4IFES— a PPRLLANTS 
versus 
ASKAR ALI BEPARI AND ỌTSERS— 
DEFENDANTS— RESPONDENTS, 


Otvil Procedure Code (Act V of 1908), О. VI, r. 17— 
Plaint--Amsndmont in absence of defendants, - 


When a plaint is amended in accordance with. 
an-order of. the Oourt in the absence of defend. 
ants the amendment should be given effect to, 
unless it‘can be shown that the defendanta would 
bé, in any: way, prejudiced. Гр. 396, col, 2.] 

Appeal against a deeree of the sesond 
Additional District Judge, Daesa, dated 
the:28th-.of: May 1919, modifying that of 
theOfisiating:Munsif, 4th Oonrt at Narayan: 
gunj, dated the 31at of July 1918. 
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FAOTS appear from the judgment. 

Babu Frokash Ohandra Pakrasht, for the 
Appellants,—The plaintiff is the appellant. 
The appea! arises ont of a suit for resovery 
of possession on deslaration of title to. a 
tank with its banks and some other arable 
lands, whish were taken lease of from the 
common landlord of the plaintiff and the 
defendants. I have got a deeree in respeot 
of the arable lande, The appeal, the refore, 
relates to the tank and its banks, whieh 
have been dessribsd by boundaries ав. well 
as plot number in the Settlement айтап 
whish is No. 21, but more land than that 
inoluded in it was deseribed by the bound. 
aries given in the plaint. The  Munsif 
desreed the suit with referense to the 
boundaries by allowing plaintiff tio delete 
the khatian number, Previous to the passing 
of the desree I prayed for amendment of 
the plaint by adding another dag number, 
But my prayer was refused. On appeal the 
learned Subordinate Judge held that as all 
the defendants were not present, the amend- 
ment by deleting the kkatéan number was 
illegal and has dismissed the suit in the 
sense that he did not desree the suit on tha 
basis of boundaries. My point is that when 
onse the Court has allowed my prayer ‘for 
amendment by deletion of the khatien 
further disallowed the 
adding of another khatian number on that 
ground the Court of Appeal is not justified 
in ignoring that amendment. The defend- 
ants had every opportunity to oppose it, 


.butif tbey fail to objest the Court itself 


cannot make a point ont of it, 

Babu Rajendra Ohandra Guha, for the 
Respondents,—-The dispute is not as tothe 
boundaries but as to the lands. ineluded 
thgrein. The appeal із soneluded by findings 
of fast. 

Then as regards my eross-objestion relat- 
ing to the arable land, the plaintiff ‘put 
in an unregistered Aukmunama to prove 
his tenancy, I submit that is inadmissible 
in evidence. The first Court. finda: that 
plaintiff was never in possession,. Now if 
the hukumnama be exeluded from. evidense 
there is no other evidense, exsepting the 
Settlement Reeord’ and oral evidenes, to. 
prove.plaintifi’s tenansy, whioh. I- submit, 
has not been proved, 

Babu Prokash Chee Pakrashi - veplied in 
brief, . 
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JUDGMENT.~-The plaintiffs are the 
' appellants before this Court, and this appeal 
arises out of а suit brought by them for 
possession of some plots of land on deolara- 
tion of their title, in this appeal I am only 
concerned with plot No. 1 of the plaint. 
That plot is deseribed in the plaint by 
boundaries and also by dag No. 41 of the 
Settlement аап, When the snit was 
. still pending in the first Court, an applisation 
was made by the plaintiffs to amend the 
plaint by adding dag No. 186 also in the 
deseription, on the ground that the bonnd- 
aries given in the plaint whish ineladed the 
tank in suit and its banks were not identical 
with dag No, 21 only but included besides 
dag No. 21 lands of dag No. 186 also. This 
'applieation was rejected as being too late. 
‘Subsequently the  plaintifís applied for 
“amendment of the plaint by deletion of the 
dag number altogether and asked for a deoree 
on the basis of tha boundaries only, Tha 
learned Munsif allowed the amendment of 
the plaint in that way, that is to say, plot 
“No, 1 was deseribed by boundaries only 
without any dag number. There is nothing in 
law whioh eompels в plaintiff in a suit for 
possession to deseribe the land in suit by 
‘dag numbers also and, therefore, I think the 
‘Muusif was right in allowing the amend- 
ment by deletion of the dag number. When, 
however, he same to deside the suit, he 
discussed the question whether dag No. 186 
was ineluded within the tank and its banks 
as deseribed by the boundaries in the plaint 


and upon answering that question in the, 


affirmative, he passed a dearee in favour of 
the plaintiffs on the basis of the boundaries 
as well as by desoribing the land as во- 
vered by dag Nos. 21 and 186. This wae, 
in my opinion, an error on the part of {be 
Munsif and this error led to an appeal by 
the defendants, who objested to the desres 
of the first Court in во far as it inoluded dag 
No. 186 as. part of the land decreed and the 
Qourt below having eame to the sonclusion 
that dag No, 186 was ontside the tank and 
its banks, passed in favour of the plaintiffs a 
desree for dag No. 21 only on the assumption 
that the boundaries covered dag No. 21 
only, ^ d 5 

On appeal before me it is urged that the 
proper sourse for the lower Appellate 
GOourt was to give а desree to the plaintiffs 
оп the basis of the boundariesj,given in the 
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plaint without reference to the dag numbers. 
The Appellate Court, however, thinks that ag 
the order diresting the amendment of the 
plaint by deletion of the dag numbers was 
passed without notise to the absent defend- 
anta, that amendment soald not have been 
‘given effest to, It, however, appears that the 
absent defendants made no grievanse about 
the amendment. They never appeared before 
him and it sannot be said that the amend. 
ment prejudiced them in any way. І may 
notise that the boundaries given in the 
plaint are the same as those given in the 
Miras Pottah by whieh the plaintiffs’ 
tenancy ‘was areated, and as the amendment 
was allowed by the Munsif and he by an 
error did not give effest to the amendment, 
I think the plaintiffs ara entitled to slaim 
that a desree should be passed in their 
favour on the basis of the boundaries given 
in the plaint without reference to the dag 
numbers, In this view I modify the deorae of 
the Appeal Oourt to the extent indisated, 
But as I think that the plaintiffs were 
not sufficiently diligent in seeing that the 
amendment order was carried ont and a 
proper deeree drawn up, the parties should 
bear their own soste in this Court and iu 
the lower Appellate Oourt. 

There is also a sross-objestion whioh is 
pressed before me. That refers to the arable 
lands. As regards the srable lands, both 
the Courts have oome to the conclusion that 
they form а part-of the plaintiffs’ tenansy, 
The argument ofthe learned Vakil for the 
eross-appellant is that the settlement of 
. these landa was obtained by means of a 
hukumnama and that hukumnama, ‘not 
beinga registered doeument, eould not be 
proved in the sase and was inadmissible in 
evidence, On this point the lower Appel. 
late Court says, and in my opinion rightly, 
that the tenancy in this oase sould be 
proved independently of the hukumnama, and 
relied .on other evidenee  exeluding tbe 
hukumnama from  sonsideration and has 
oome to the sonelusion that the arable landa 
formed а part of the plaintiffs’ tenaney. 
For the reasons given by that Court, Ї 
fhink its decision is rightand I dismiss the 
eross.objestion with sosta. 

Decres modtfied;. 
Oross-objection dismissed, 
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TULARAM Y, TUKARAM, 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

MisOELLANEOUS ÁPPEAL No, 18 or 1920, 
November 23, 1990, 
Present : —Mr. Hallifax, А, J. О. 
TULARAM-—APP£ZLLANT 
. versus 
TUKARAM AND OTRERS— RESPONDENTS. 
Civil .Procedure Code (Act V of 1908), О. XXII, 
тт. 4, 10—Preléminary decree —Judgment-debtor, 


death of, before final decreeLegal representative— 
Rule applicable, 


Rule 4 of Order XXII of the Civil Procedure Code 
applies only to cases in which no decree at all has 
been passed: to all other cases of devolution, whe- 
ther by death or in any other way, rule 10 of that 
Order is applicable. Where, therefore, between the 
passing of s preliminary and final decree in a suit, 
the judgment-debtor dies, and more than six months 
after his death an application is made to bring his 
legal representatives on the record, such application 
falls under rule 10 and is not barred by time, Гр. 808, 
cols, 1 & 2] Р 

Appeal against an order of the Senior Sub- 
ordinate Judge, Nagpur, dated the 31st Marah 
1920, 


Mr. D, Р, Tiwart, for the Appellant. 
..The Hon'ble Sir B. K, Bose and Mr. M, B. 
Kinkhede, for the Respondents. 


JUDGMENT.— The respondents obtained 
a conditional deeree for foreslosure against 
one Parbati Bai on the 25th'of January 
I912. Payment was ordered to be made 
in annual instalments on the 31st of January 
1912, and eash susseeding year and the 
foreclosure was to take effest on default 
in two suesessive instalments. Payments 
were regularly made for some years, the 
last being on the 3lst of January 1917. 
Parbati Bai died on the llth of November 
1917 and her sussessor in the ownership of 
the mortgaged property, Ananda Bai, also 
died on the .3th of Desember of the same 
year. The instalments due in 1918 and 
1919 were consequently not paid, and on 
the 3lst of Mareh 1919 the respondents 
. applied to have the appellant Tularam 
brought on the resord as the legal repre- 
sentative of the deseased judgment-debtor, 
An eg parie order to this effest was passed 
on the 14th of July. The respondents 
then applied to have the foreclosure deoree 
made absolute, and Tularam appeared on 
the 14th of August 1919 to show eause 
against this. On his petition the «ez parie 
order of the 14th of July was set aside 
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and he was heard to show eause against 
the applisation to bring his name on the 
resord. His main eontention, the only one 
with whieh we are now eonserned, was 
that till the final desree was made the 
suit was still pending, and, therefore, it 
abated six months after the death of 
Parbati Bai, as no applisation was made · 
within that time to join him asa party 


under rule 4 of Order XXII of the Civil 


Prosedura Code, It has been keld in the 
lower Oourt that the application came under 
rule 10 and not rule 4 of Order XXII and 
was, therefore, not barred by time. Against 
this desision the present appeal is filed. 

In support of his  eontention the 
learned Pleader for the appellant sould 
eite only two Bombay eases, Rasarambhagwat 
v. Jibai (1) desided in 1884and Jamnadas 
Ohhabildos v. Sorabjt Kharsedjt (2) of 1891. 
In neither sase had even a preliminary 
desree been passed when the death osaurred, 
whieh led to the spplieation for the sub- 
stitution of a legal representative. It was, 
however, held in both sases that the distine- 
tion between seetion 368 (sorresponding to 
rule 4 of Order XXII) and seetion 372 
(sorresponding to rule 10) of the Civil 
Prosedure Code was that seetion 368 of 
the Code is intended to “apply to sases 
in whieh the death only of the defendant 
has ossurred and sestion 372 where there 
has been a devolution in some other way. 
The Caleutta High Oourt, however, holds a 
different view, set forth in Gocool Ohunaer 
Gossames v. Administrator. General оў 
Bengal (3), Kedarnath Dutt v. Hara Ohand 
Dutt (4), Bam Nath Bhattacharjee v. Uma 
Oharan Sircar (5), Surendra Keshub Roy 
v, Khetter Krishto Mitter (6) and Bhugwan Das 
eKhetiry v. Nilkania Ganguli (7), In the 
last of these the death of the defendant 
took plase between the passing of the final 
desree for sale on a mortgage and the sale 
itself, and in the other four between the 
preliminary and final desrees for aseounta 


(1) 9 B. 151; 5 Ind. Dec. (N. &) 101. 
(2) 16 B, 27; 8 Ind, Dec. (N. а.) 495. ` 
oni 5 С. 726; 6 C. L, R. 569; 2 Ind, рес, (н. &) 
0, 
(4) 8 C. 420; 4 Ind. Deo. (N. s.) 268. 
(5) 8 О. W. N. 766. 
(6) 30 С. 609; 7 О. W, №. 617. 
(7) 9 0, W. N, 17, 
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or partition. In eash ease it was held that 
the. suit was still a pending suit, but the 
applieation for bringing the lega represent. 
ative on the'resord was under gestion 372. 
and not under sestion 468 of the Code, 
as the "other aases” of devolution mentioned 
in séstion 372 ‘do not inelude only sases 
_ of: devolution in ways other than by death, 
but all eases other than those spesifieally 
mentioned in the- previous sestions of Ohapter . 
XXI of the Code. 

All’ these rulings refer to the old 
Prosedure Code. where the wording of these 
provisions was slightly different. That of 
the present -Code seems to me to make 
it.slearer still that rule 4 of Order XXII 
applies only to eases in whieh no deeree 
at all has been passed and that rule 10 
applies to all other oases of devolution, 
whether by death or-in any cther way. 
The first’ four rules of the Order all speak 
of cases in whieh “the right to sue survives.” 
Now when a preliminary deeree has been 
passed, in a suit on a mortgage or for 
aesounts or partition, though the suit is still 
а pending suit for eertain purposes, , there 
ік. по longer any right to sue. In the Privy 
Counsil ease ot. He iRam v. Shadt Ram (8) 
it ‘was. held. that on the making of an order- 
absolate for sale under section 89 of the 
Transfer. of Property Aot the security as 
woll ‘ав: the defendant's right to redeem 
were both extinguished, and for the right 
of ' the. mortgagee under his sesurity there 
was substituted the right to a sale son- 
férred: by. the deeree, and their Lordships 

- followed this in the very recent ease of 
Маи Maly, Durga Kunwar (2), In both 
. these eases their Lordships were speaking 
ofa final deoree, and in Sundar Koer v. 
Hai ‘sham Krishen (10) at page 161 of the, 
report. Whey were sonsidering the relations. 
of ‘the parties after the date fixed for 


(8) 45 Ind. Cas.798; 40 A. 407; 45 I. A. 180; 5° 
P.L. W. 8816 A. L.J. 607; 86 M. L. J, 1; 24 M. L 
TS 92; 28 О. L. J. 188; (1918) M. W. N. 518; 20 
Bom, L. В. 798; 22 О. W. №, 1033, 9 L. W. 550; 12 
Bur, L, T. 72 (Р. 0.). 

(9) 55 Ind, Cas, 969; 42 A, 364; 18 A. L.J. 396; 
88 M. L. J, 4.9; 11 1. W. 629; (1920) M, W М. 338; 
2 U., P. L В. (Р: О,) 75; 22 Bom. І. В, 653; 32 р. 
ES айзат: АТ; 27 M. L T: 819,26 О, WSN. 
39 
(10) 340, 160; 9 Bom. 1. R.804 11 0, W.N. 
249; 17 M. L, J. 48; 2 M. L. T. 76; 4 A, 1.7, 109,6 
O. L, J, 106; 341, A. 8 (P. оу 
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payment in the preliminary. desree` in: a^ 
mortgage suit, Bat it seems olear that 
after the passing of the preliminary deeree 
on & mortgage there is no further right to 
sue in the plaintiff, There is. nothing for 
whish he вап sue under his sontrast. In 
plase of his contract rights he has a deereed 
right to payment of a fixed sum by-a fixed 
date'or; in default of* that payment,. sale 
or foreslosure ‘of tha mortgaged: property. 
` None of the first four rules of ‘Order XXII of 
the Code san, therefore, apply to a suit in that’ 
stage. 

The learned Advoeate: for’ the’ respond- 
ents’ urged another reason . for'holdiug that 
the applisation is ' поё barred by:time, whieh 
is that limitation eannot .be: applied · to- a 
right“ till it has«matured. He -pointéd iout 
that his right-to a final. deeree*did- not 
some into: existence till the овепггепве ОЁ 
the sesond default in the payment -of 
instalments, that is, on the 3lst of January 
1919, and he applied for one promptly. 
after that. But he had the right to bring the 
legal representative of the deesased judg- 
ment-debtor om the resord- and to’ get 
payment of ‘the: instalments. from him . as 
soon as the original judgment debtor-dieds 
во that, if rule 4 of Order: XXII did 
apply to the ease, limitation sould: not be. 
saved in that way. But I agree. entirely. 
with the learned Subordinata Judge in holding: 
that rale 10 of Order XXII applies. to tho- 
ease and not rule 4, The appeal is ascordingly: 
dismissed with ooste, 

Appeal dismissed, 


PATNA HIGH COURT, 
APPEAL FROM Овим, Oxpg& No, З oF 1920! 
AND 
Civin Rivisros Oase No. 7 or 1920. 
Jannary 4; 1921; 
Present ; —Mr, Јавіїве Das and’ 
Mr, Justise Adami. 
Rai BINODE” BEHARI BOSE—Dzcgg£-- 
HOLDEB— APPELLANT 
Tersus > 
Babu HIRA SINGH aupD'OTHERS—' 
Јирамехтіревговв — RESPONDENTS.’ 
Mortgage decree —Esecution— Hortgaged property 
sold in emecution of mortgage ‘dec: ees obtained. by ёшо 
different mortgagees —Surplus :sale-proceeds 14m lezocue 
tion of one. decree -cannot be made over to decree~ 
holder $n other decree, 
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BINODN BEHARI BOSE Y. HIRA SINGH, 

:dn..execition of a.mortgage decree obtained:-by 
a: mortgagee on the: basis:of' his prior -and : sub- 
sequent. morigage-bonds, a Court: has no-juriadiction 
ito. make .over:.the surplus proceeds оѓ, вае «оё. ће 
mortgaged property sold.:in: execution of. a mortgage 
decree. obtained by another mortgagee іп a suit 
to-which the mortgagee-under -the prior.and sub- 
sequeht bonds was.not a.party, 


- Appeal againat an order of the Subordinate 
Judge, Sesond Court, Arrah, dated the 20th 
December. 1919. ; 

vMesers. N, O. -Sinha and "S. N. Bose, for 
the Appellant. 

. Messrs, Р, N. Sinha, N. О, Ghose and B. Р. 
Ghose, for the Respondents, 

JUDGMENT. І ат not sure whether an 
appeal. lies against the order of the learned 
Subordinate Judge diresting that the money 
in Court to. the eredit of the suit, Raz ‘Binode 
Bihari. Bose v. Amrita-Krishna Mitra, be paid 
to. the . respondents, .but I have no doubt 
whatever that the order of the learnéd 
Subordinate Judge is without juriédietion 
and must be set.aside. 

The respondents are, with reference to the 
appellant, both «prior .mortgagees . and 
subsequent mortgagees, -The appellant 
instituted.his suit to-.enforsa:-his . mortgage, 
obtained а ‘deeree, and in exesution thereof 
purehased ‘the mortgaged -properties for 
Rs. 10,000. :His decratal. slaim amounted 
to Rs. 6,286-13 9, and, dedusting this amount 
from the purehase money, he paid into . Court 
'Ba::3,713:2.8. Out of this sum, Rs. 1,632 9.10 
has “been -withdrawn Бу sertain ereditors 
leaving Rs. 2,080.8.4, whish. is the subjeet- 
matter of this.appeal, : Тһе respondents, then 
instituted.a .snit to enforee. their . mortgage 
bonds and sited the appellant asa defendant 
in their.astion, .The matter баша on appeal 
to this Court, whieh passed,a comprehensive 
idesree dealing with all the- interests that 
were arrayed -beforeit, It dirested that the 
mortgaged. properties „should be sold апа 
that.out of. the sale proseeds 

(1). Rs. 7,278 6 4.with subsequent interest 
should be paid to the respondents; 

. £2) Ra. 7,028-6-9 with subsequent interest 
‘should be paid .to .the appellant; and 
lastly 

(8) Ra. 8,289.15.0. shonld be paid to’ the 
respondents. 

Stopping here for а moment, it seems to 
me olear that the effest-of this dearee was 
to restore the appellant to the position whieh 
he oseupied prior to his purshase, As between 
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the mortgagor and the appellant, the. sale ia 
favour of the appellant, it is true, has -never 
‘been set aside. But we аге eonserhnéd.in 
thia appeal with the question, поё as: between 
the mortgegor and mortgagee, but as between 
two mortgagees eash of whom olaimed .:a - 
prior title in himself. If this Court intended 
to deside that the appellant’s debt was estie. 
‘fied and all that he was entitled to in:the 
respondents’ astion was ta redeem · the 
mortgage of the respondents, it eould hardly 
have dirested that, out of the sale proseeds, 
Ra.:7,028-6. 9 should be paid to bim after the 
satisfaetion of tbe earliest :of the :slaima 
of the respondents. The Ooart intended 
to, and‘did in faot deside that, notwithstand- 
ing the sale of the mortgaged properties to 
the appellant in exeeution of his mortgage 
deeree, his mortgage-sesurity still subsisted 
and that he was entitled -to.have his 
mortgage elaim -satiefied out of the sale 
рговвейв in the respondents’ action in ipriorty 
to the respondents’ olaim on his: subsequent 
mortgage. 


In рогвпапев of the девгев of this Court, 
the mortgaged properties were sold and were 
purehased by the respondents for Rs. 8,025, 
After dedusting the money due to them оп 
their prior mortgage, the respondents have 
paid Rs. 366-4. into Oourt whish, in аввогй- 
anse with the deeree of this Court, has bee 
made over to the appellant. А 


The respondents then presented ва appliea- 
tion to the Subordinate Judge in their suit 
for an order direeting the sum of Ra.2,080.8.4 
to be paid to them, It will Бе. remembered 
that this sum represents the balanes in Court 
to the eredit of the appellant/'s suit, The 
Snbordinate Judge eame to the sonelnsion 
that so long as the sale in favour of the 
appellant was not eanoelled, he sould not e'aim 
apy portion of the .surplus sale proeeeds to 
the eredit of the judgment-debtor in the 
appellant’s aetion. In the result he direated 
that the money be paid to the respondents, ' 

Iam quite unable to understand how the 
learned Subordinate Judge. in - seisin. of the 
respondents’ aetion, for it-was in that aetion 
that the applisation was made, gave himself 
jurisdietion to deal with the fund lying -to 
the eredit of another suit. The respondents 
‘were not , parties to the appellant’s suit. 
They had.no right to make апу · application 
in the appellant’s suit, and in their own 
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wuit, they sould not make available to them 
‘a fund whieh was lying to the sredit .of 
‘another suit. Their applieation sould not 
:be-said to be an-applisation in exeaution of 
their desree. That deeree did not either 
-expressly or by nesesmary implieation give 
them any right over the fund in ques- 
tion. : 

Nor doI see how the respondents sould 
:defeat the prior elaim of the appellant. I 
'sannof agree with the Subordinate Judge 
that, so long as the sale sertifioate in 
-favour of the appellant is not sancelled, he 
‘has no right to proseed against the fund 
in Oourt.. That sale eertifiente operates 
as between the mortgagor and mortgagee, 
-As between the mortgagees nier se, this 
‘Court has in effeet hold that the appellant's 
security is a subsisting sesurity and that 
he is entitled to hold it asa shield against 
the subsequent mortgage of the respondents, 
`` I am of opinion that the order of the 
Subordinate Judge eannot be supported and 
must be set aside. 
that we ean make any order in favour of the 
appellant in these proseedings, The respond- 
ents are. not parties to his suit, and the 
question is primarily one between the 
appellant and the respondents, and san only 
be desided in a properly sonstituted suit 
between them. 

We sot aside the order of the Subordinate 
Judge in Civil Revision No, 7 of 1920, 
but dismiss Missellaneons Appeal No. З of 
1920, The petitioner in Civil Revision No. 
7 of 1920 is entitled to his eosts. Hearing 
fee, 2 gold mohurs. 
Б i Application allowed, 
f TIT 
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` "OQALOUTTA HIGH COURT. 
' — APPEAL FROM APPELLATE DzOgER No. 
p^ s 990 or 1919. 

. April 28, 1921, 

Present: —Mr. Justies Newbould and 
Mr. Justice Suhrawardy. 
GNANENDRA NATH GHOSE-— 

PLAINTIFFS —À PPELLANT 

` versus 
' PANCHKOURI GARAIN AND oraxrs— 
. DgrxNDANTS— RESPONDENTS, 


Limitation Act (IX of 1908), Sch. 1, Art, 182, 
Loan of paddy om security ~ Charge-—Buit, 
nature of. 


5. 


I do not think, however, | 


A suit to recover ihe value: of paddy charged 
проп immoveable property is а вп to enforce 
payment of money charged upone immoveable 
Property within the meaning of Article 182 of the 
Limitation Act. [p. 81!, col. 1] 


Appeal against s  desree of the 
Distriet Judge, Birbhum, .dated the Ist 
of February 1919, reversing that of the 
Munsif, 2nd Court at Bolpur, dated the 
30th of July 1918. 

Babu Baranas Bast Mukher:ee, for the Àp- 
pellant,—Tho appellant instituted a suit for 
snforsament of his mortgage, sesuring the 
payment of a loan whieh is to be re-paid in 
paddy with interest to be paid in paddy 
also. The Court below dismissed the suit 
on the ground of limitation. The learned 
Distriet Judge held that Artisle 132 of the 
Limitation Ast does nof apply to the ease, 
inasmuch as the suit is not one for enforee- 
ment of payment of money sharged upon 
immoveable property, and in support of his 
view relied upon the sase of Rash Bihari 
Das v. Kunjabthari Patra (1). . 


My contention before your lordahips is that 
a suit to resover the value of paddy eharged 
upon immoveable property is a suit to 
enfores payment of money charged upon 
immoveabe property within the meaning 
of Artiele 132 of the Limitation Aet. 

The word “money” is somprehensive 
enough to inslude not merely money whish 
has been advaneed or will be advaneed by 
way of loan but also money whish has or 
will besome due оп aesount of non-perfor. 
manse of an engagement that might give rise 
to a peouniary liability. In support of my son- 
tention I rely upon the Full Beneh ease of 
Ram Chand Sur v. Iswar Ohandra Giri (2). 

_ Na one appeared for the Respondents. 

JUDGMENT—In this appeal the learned 

. Distrist Judge bas held that Artisle 132 
of the Limitation Aet does not apply to 
the ease of a loan whish is to be repaid 
in paddy, the interest to be paid in paddy, 
seeurity being given for it. But, since 
he desided the esse, the point in ques- 
tion has been set at rest by в desision 
of the Full Beneh of this Court in the 
ease of Ram  Ohand Sur v. Iswar 


(1) 37 Ind. Cas. 805; 24 О. L. J. 848. 
(2) 61 Ind. Cas, 539; 82 С. L.J. 278; 26 0, її, 


N. 67, 48 C. 626. 
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Ohandra Girt (2). It is there held 
fhat a suit to resover the value of paddy 
‘charged upoh immoveable property is а 
suit to enforee payment of money charged 
upon immoveable property within the 
meaning of Artisle 132 of the Limitation 
Aet, -We must, therefore, hold that this 
appeal has been wrongly desided on the 
question of limitation. We  aseordingly 
decree this appeal and remand the eame 
to the lower Appellate Court for desision 
of the other issues arising in the appeal, 
Costs will abide the result. 


Appeal decreed; 
Case remanded, 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT 


Отт, Revision No, 97-B ок 1920. 
Oetober 21, 1920. 
Present :—Mr, Kotval, A, J. C., and 
Mr. Maenair, А, J. О. 
. RAKHMABAI AND ANOTHER—PLAUNTIFYS 
— APPLICANTS 
versus 
DHANRAJ ixp ANOTAER—DEFENDANTS — 
Мох. APPLICANTS. " 


Fatal Accidents. Act (XIII of 1866), —Tori—Acci- 
dents— Damages Principle applicable. 


' he principle embodied in the Fatal Accidents 
Act is applicable to cases arising in Berar as a 
.rule of equity, justice and good conscience, 


Application for revision againat an order, 
dated 17th January 1920, passed by the 
Additional Distriot Judge, Akola, in Mis. 
cellaneous Judisial Case No. 39, of 1919, 

Messrs, M. В. Bobde and N. K. Phadke, 

` for the Applisants, 

Mr. M. В. Diztt, forthe Non-Applieants. 

JUDGMENT.— The widows of one Naray- 
an y Kasar | applied in the Court of the Ad- 
ditional Distriet Judge, Akola, for leave to 
gue in forma pauperis. They stated that 
Narayan was murdered by the non-applieants 
one and two and one Sampat. They slaimed 
Re 50,000 as eompensation. The learned 
Additicnal Dinstriet: Judge dismissed the sp" 
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plisation on the ground that tbe only Ast 
under whieh a suit eould be brought was 
the Indian Fatal Aesidents Ast, Aot XIII 
of 1855, and this Aat bas not been applied 
to Berar, In Polloek's Law of Torts, 9th 
Edition, it is remarked at page 64 :— 

‘We have next to eonsider the eífeot 
produeed on liability for a wrong by the 
death of either the person wronged or the 
wrong-doer. This is one of the least ration. 
al parts of our law. The sommon law 
maxim is actio personalis moritur cum persona 
or the right of astion for tort is put an end 
to by the death of either party, even if an 
astion has been sommensed in hia lifetime. 
The maxim 'is one of some antiquity, but 
its origin is obseure and post-elassisal.' " 

The maxim was modified in England by 
the passing of Lord Oampbell's Aet (9 and 
10 Viet. О, 93, A. D. 1846): vide Pollosk, 
page 70. Osmpbell’s Aet was prastisally 
reprodused by Aet XIII of 1855 in India. 
The question we have to eonsider, therefore, 
is what prinsiple of law should be applied 
in Berar. It has been repeatedly pointed 
out with referense to the Transfer of Pro- 
perty Aet that before this Aet applied to 
Berar, the prinsiples of law underlying oer- 
tain sestions eould be applied as a rule of 
equity, justiee and good sonssiense, We 
site Jamna Das v. Paiku (1). It appears 
that the prinsiple to be applied is not 
simply the maxim actio personalis moritur 
cum persona, whieh existed in English Law 
was generally thought to be inequitable, 
but this maxim aoupled with the vari. 
ations introdused both in England and in 
British India. The prinsiple embodied in 
the Indian Fatal Aasidents Ast may, there- 
fore, be applied to cases arising in Berar, 
We, therefore, set aside the order of the 
learned Additional Distriet Judge and direat 
him to deside the applieation in the light of 
the above remarks. Costs in this sase will 
be вовён in the applisation. Oounsel’s fee 
Rs, 90. 

Application allowed, 


(1) 26 Ind. Cas. 715 at p. 716; 10 N. L, R. 170, 
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:MADRAS HIGH COURT. 
"Civi APPEAL No, 315 or 1919, 
Ostober 22, 1920. 
Present; — SirJohn Wallis, Kr., Ohief Justice, 
cand Mr. Justiee Sadasiva Aiyar. 
MUTHANAN -SERVAI alos TIRU- 
NEELAKANTAM-SEHVAI— 
+ DEFENDANT—- APPELLANT 
versus 
^B. Raja Rajeswara SETHUPATHI alias 
MUTHURAMALINGA SETHU. 
: PATHI: AVERGAL—Praintigr— 
: RESPONDENT. 


Madras “Proprietary — Estates Village Service Act 


(11-0) 1894), ss. 19, 27 (4)—Lease— Manibhams and 
swatantrams—Zemindar released from liability 
to remünerate village officers—Peishcush increased— 
Money walue-'of'manibhasms and swatantrams re. 
coverable, 


"Under a lease of the melvaram by a zemindar 

to a fürmer of -rent -it was agreed. that -the 
remuneration »of the village officers, manibhams 
and. swatantrams, : should- be .borne: by. the lessee, 
Subsequently, ‘the Government, by Notification 
onder section 10'of the’ Madras Proprietary Estates 
Village: Service ‘Act, releaséd the zemindar from 
lability , to :рау the village Officers, increased the 
peishcush , payable by the zemindar, and . fixed 
salaries: in cash out of the revenue for those 
Officers. . Thereafter’ the zemindar sued to recover 
from Ње .lessee ‘the money value of: manibhams 
and swatanirams: 
,*Held, per Sadasiva Aiyar, J. (Wallis, C. J., dis- 
senting), (1) that.the zemindar was entitled to the 
value-of manibham and swatantrams payable’ to the 
village .officers from. the date when the swaiant- 
ramsono ‘longer: became payable to the village 
officers.by the zemindars; [p. 312, col. 1.] 

' (8) that section 27 (4) of Act П of 1894 did not 
apply to lessees: who were really farmers of the 
rent,- but applied to tenants holding the land in the 
ordinary way. вя ryots. [p] 3:6, col. 2. 

Held, per. Wallis, C. J., that independently of gub- 
seotion (4) of seotion 27 of the Madras Proprietary 
Estates Village Service Act, the statutory release 
of: the - zemindar from liability to pay the village 
officers; or: the: addition to his-peishcush, gave him 
no. right to a revision of the terms of his lease, 
and that as the. rent was not revised under that 
sub-section, the zemindar was not entitled to* 
recover ‘anything but the rent-and other payments 
reserved ‘in‘the lease. [p. 814, col. 1.] 

Appeal against a desree of the Court of 
the ‘Subordinate, Judge, Ramnad at Madura, 
in Original Suit No, 59.o£ 19.7, 

FAOTS appear from the judgment, 

Мг. C. V. Anantha Krishna Aiyar, for the 
Appellant,— The plaintiff is not entitled to 
any payments other than thosc seu.aiaad in 
the lease Exhibit A. The lease-deed dogs 
not provide for the sontingensy of enhans- 
ed rent by ‘he fanani on the abolition of the 
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Zemindar's liability to . pay · Swatantrama 
to the village officers, The: plaintiff cannot 
'elaim a general right to а revision of rent-on 
the happening of future eontingeneies- not 
foreseen . by the parties, He вап only. rely 
on the statutory provisions of: sestion "27-of 
the Proprietary Village: Serviss- Ast. There 
is no other remedy open to- the lessor, .and 
the contrast rate of rent “holds .good - unless 
reviced under the sub-section, 

The Hon'ble: Mr, К. Srinivasa Atyangar, 
Advosate-Gsneral, . (with him ‘Mr. S. 
Soundararaja Aiyangar) for the Respondent, — 
Though Exhibit A is not spesifie as to the 
liability of the lessee to pay Swatantrams 
to village offisers, there is no doubt the 
dosument easts that liability on him, The 
Dharma Mahamai for religious trusts was 
paid ta the plaintiff direst and 9 per sent, 
of the Melvaram whish was remuneration 
for village offieeras was appropriated by the 
defendant, That had to be paid to village 
offisers assording to oustom. When this 
liability ' leased : by Government’ Notifisation 
there was oo reason why the defendant should 
retain іб for: his .own use. (Ha isyat least 
assountable to.the Zamindar on the basis of 
agenay. The plaintiff oan гезоуег it as 
money had.and reseived.by the defendant 
for . plaintiff's .nse. Sankunnt "Menon. v 
Govinda Menon (1). 

JUDGMENT, 


Watts, О. J, — The: only question -argned 
before us in this appeal is whether the plaint- 
iff;-the: Rajah of Башпай, зів entitled "by:law 
and justice,” as -alleged: in the -plaint,‘‘to 
.resoyer from the defendant who ів a tenant, 
.of one. of the. Zemindari villages:moder the 
lease Exhibit. A,- in.addition.toi thezrent«aud 
the other payments reserved by the lense, the 
"money value of-sertain annual payments: in 
kind which, when the lease was entered'into 
‘and for some time afterwards,‘ were.payable 
out of the landlord's Waram or-share “of: the 
„produse to the village -offüsers, the: Karnam 
Ambalam and Kaval or Taliari,. by :wayiof 
remuneration ‘for their :servises but» have 
sinse 1911 been -abolished “by . daw 
under the ~provisions of -the -Madras 
Proprietary Estates: Village ‘Servise ~Aat, 
1E94. :These--emolamenta -eonsisted «nf 
S-watantrama ~whish «were always -pay. 


- (1) 14 Ind: баз. 254: 87 М. 881: 11 M, LT. 3 3; 
(1912) M.W, N. 518; 23 M: L.J. 485, 
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able id kind.arid:Manibhams Whigh:were: pay- 
ments in; respest of--Maniam lands long sinse 
resumed;:both:leviasble.as:lahd-revenne from 
the landnof«:the Zemindar: under ..the-.pro- 
visions гоЁ. meation;52 :Juf;she Revenue ' Re- 
sovery .Aat, 1864, The .lease,.Ekhibit..A, 
no. doubt resites the extent: ‘of. the: wet: and 
dry:Ayaent of the village : and: that the 
average. net aollestions for 1879 to ..1588 
were Hs, 7982.10:1,: but- what -was ‘demised 
by the.lease..:was -the : village:itself : 40: ba 
enjoyed ..along «with : trees, -lenves, iThittu, 
Thidal, ete.,-and, the lessee: was to pay, whe- 
ther’ they lands · were ; cultivated :orcallowed 
fo: lie cwaste sand ;xhether ; they. yielded sor 
did not -yield,.the;yearly rent: or-Poruppu 
of Rs.-425-3-1, The lease also..stipulates that, 
in-addition to: the- Poruppw;the lessee should 
pay;theulessor : the road; вевв Jari: Mahamai, 
Dharma Mahamai,:ate., . itema whioh, it; was 
admitted, «do поё ;inslude the «Manibham-«or 
Swataptrams vwhiob.are , the:subjeot::of« this 
appeal.: The Jease,sontained no:express provi- 
віоп:ав фо how. these payments, whieh:were; of 
wonrse, :perfeotly. well. known to..eaoh «party, 
were tobe met, but:it:seems, quite. clear, on 
the sonstrustion of the instrument, that,.as 
between :the.::lessor-and lessee, they were 
payable: Бу. the lessee ; who . was ventitled : to 
the.exelueive possession and enjoyment of the 
villagé.and _ ineidentally to.the:Waram ior 
landlcrd's share of the produee out-of whieh 
these:pgymepis..were to be made;in- kind. 
Seeing: tbat- they. were slearly.not to -be-paid 
by:the-lessor ont of the'Poruppa and -other 
sums payable to him. under the lease, : it 
neaesr arily.: follows. that the ; intentien «was 
ibat.they :shauld- be: met by-the. lessee. I 
saannot pgres: witb.the:view . that it^ was-only 
aright to collect -Melvaram from. the.tenanta 
that cwas "granted. on. lease, | as -what : was 
demised «was: the: whole :proprietary.: right, iof 
the Zamindar zin:t thà.village,; and, in пу 
view; these.sharges were payabhe.;out;óf-.the 
Melvaram vwhishzwas demiséd:to the dessee. 
;,In;thisistate. 06: things it; seems to meíthat 
the abolition by Statute of the liability .to 
make, these .;.pay ments :in ;kind -out;of ^ the 
Waram would .not.of itself shave. had. the 
effeetiof entitling: the lessor, daring: the oon- 
tinuange, of the lease, to: slaim «anything : in 
addition». to., the;-rent uand «other: payments 
already- reserved, -as ithe..lease sontains :по 
stipulation for any, enhanoéd; payments by 
the lessee in thateyent, Compare- Igeatunnissa 
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Begam -v. -Pertab :Singh (9). .This.seomna 
also to.have been the. view of.the framers 
of Madras:-Act 11: of. 1894 under -whioh. they 
were abolished. »Seation-19 sonferred . upon 
the Government. a:power, whieh: was exersised 
in the. present ваве, г to -pressribe by . notifies. 
eation the.levy ofa village:-servioe..sass ёо 
meet thesa.ehargos, and. sestion 27,-.sub ses- 
tions (1) and (2), provided that. in the eases 
mentioned in those sub-sestions, after, sneh 
notifisation the. proprietor. should no longer 
be liable for ithe -payment ‘of the village 
offisers, . but .that .an addition _ shonld be 
made to the Peisheush „payable by, him, апа 
that sush „additional: payments should ..be 
credited ёо, the village. servise fund. .The 
present ease .comes within seation 27 (2), as 
the:Subordinate Judge.has found: and jit, ів 
not :diaputed that the.cost of these eatablish. 
ments was provided for-by a dedustion . from 
the Beriz:or -asseta of the . estate: before ‚һе. 
Peisheush or permanent assessment. was, fixed. 
We-are not immediately: conserned, with. sub- 
section, (3), whieh provided. for.a reduetion in 
the. Peishaush where, the eost.of. tha establish. 
ment had . been inoluded :in .; the. asseta. on 
whieh the Peishaush.or permanent-assessment 
was fixed, 

‘The Legislature appears to have considered 
that, ~where:the Zemindary: was. under. lease 
in whole ог .in,part.at the date . of, the 
notification, the. provision for an addition 
to thei Peisheush under . aub-sestions (1) 
and (2) would be unfair-to the--proprietor 
if these provisions. were left .to stand alone 
and also that a reduetion of .the Peisheush 
under .sub sestion .(3) .wóuld entitle | the 
tenapt.to.elaim а. raduetion of his rent. . Ae. 
eordingly sub-seetion (4).provided “if, .in 
any oase, the rent payable. to a, proprietor 
in respeot of any land: ban, been , fixed ; under 
an agreement, subsisting on the date. of. this 
Ast: coming into force, to, the-effest that any 
portion-of the remuneration .of . the | village 
officers, shall be, borne by the tenant or , the 
proprietor, as. the, өвве тву be, it; shall be 
lawful for the proprietor or tenant ‚ёо 
apply. to the Oollestor for.sanotion.to insrease 
the said .rent or to. demand . its - redustion, 
and, the Oollestor. shall,:upon reseipt of aueh 
applieation.and upon aatisfastory. proof.of. the 


(2) 8 Ind.. Cas, 793; 31 А, 583; 18 0: W, N; 1143; 
10 0. L: 3.818; 6: A. - L, J, 817; 1 Bom, L, В. 1220; 
6 ML. T. 277,:29:M, L.J. 692; 436 I4:4.;. 203 
(P. 0.) : 
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justies of the slaim, grant sueh sanetion and 
inarease or reduce the rent.to the amount, 
at‘ ‘whieh it would have beem fixed had no 
gueh agreement been entered into.” 
‘It appears to me that the sub sestion was 
expressly framad to meet sueh.a sase as this, 
and І до not understand on what grounds 
it bas been sonsidered inapplicable. Aa I 
have already pointed out, Exhibit A on its 
true aonstrnetion eontains.an agreement as 
between the lessor and the lessee that the 
remuneration of the village offisers should be 
borne by the tenant. There may be other sases 
to whish the sub-seetion will also apply, but 
I ваппоё help thinking that it was framed 
primarily with referense to leases sush as 
the present with referense to which the 
nesessity for some sueh provision appears 
to be olear. It may also be pointed out that 
at the time this Aet was passed, leases sush 
‘as this, extending not merely to single 
villages or to groups of villages but even 
in some eases to whole Zemindaries as in 
the Sivaganga ease, were well known and 
must, in my opinion, have been in sontem- 
plation of the framers of the seotion. 

- -Ag I have already said. I do not think the 
statutory release of the Zomindar from 
liability to pay the village offisers or the addi- 
tion to his Peisheush gave the Zemindar any 
right to а revision of the terms of his lease 
independently of sub-sestion (4). I think 
also that the Legislature has also sufficiently 
iudieated its intention that his remedy should 
be under the sub-section and not otherwise, 
So long as the rent is not revised under 
gub-sesfion (4), it stands, and the Zemindar, 
* in my opinion. is not entitled to resover any- 
thing but the rent and other payments 
reserved in the lease. I would, therefore, 
allow the appeal and modify the desree by 
omitting the money value of the Manibha 
and Swatantrams, but as my learned brother 
ia of a different opinion the appeal is dismiss 
ed with вовів. The other appeal follows. 

SADASIYA: AIYAR, J.—The Oowle ӣвві, Ex- 

hibit A, leased Arasur village to the 2nd 
defendant’s predesessor.in-title. It is not 
denied that it was only the right to oolleet 
Melvaram from the tenants of the village that 
was Bo.granted on lease. To the right of the 
Zemindar to eollest the Melvaram was attgsh- 
ed a liability to pay, out of the Melvaram so 
solleated, three items of payment to three sets 
of obligees, In order to make this elear 
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might amplify the above statement in the 
following manner, Each aultivating tenant 
in the village brings the harvested grain 
to the granary, where the division of the 
produse into Melvatam and Kudivaram is 
made, The tenant is given 52 per sent. 
of the gross yield as his share and he takes. 
it away, the remaining 48 per aent, being 
left to be taken possession of by the lanllord 
as his Melvaram. But, as І said, to the right 
to receive this 48 per eent. is attached an 
obligation to pay out of it the following 
quantities to three sets of persons, (a) one 
out of the 48 to Dharma Mahimai charity, (b) 
out 2of 48 to Jari Mahimai religious trusts, 
(cl) 4 out of48 to village officers resumed 
Manibham allowanes. (c2) 5 out of 48 
towards the Swatantram remuneration allow- 
anses of the village offisers, (cl) & (c2) may 
be eonsidered to be the third set of obliga. 
tions attaehed to the right to reesive the 
Melvaram, Thus the total of 12 per sent. 
has to be dedusted out of the 45 per sent. 
to find out the aetual beneficial interest of 
the Zemindar in the Melvaram. Out of thia 
12 per cent, as I said before, 9 per sent. 
belongs бо the village officers and 3 per 
sent. to religioas and sharitable trusts, 
Under Exhibit A the Rajah direeted the 
lessee to pay the 3 per sent. due to religious 
and eharitable trusts into. the Rajah’s own 
hands, evidently besause he himself being 
the trustee of those trusts, he ean have the 
unsontrolled handling of the Mahimai insome, 
the risk of being salled to aesount by suits 
being almost negligible as regards sueh 
As regards the 9 per sent., due to 
the village officers, there is nothing expressly 
mentioned in Exhibit A, but both the lessee 
and the Rajab knew and eontemplated that 
the lessee will pay it aseording to the eustom 
to the village offieers direst instead of through 
the Rajah; the Rajah’s direst receipt of it , 
himself at the granary and paying it over at 
onse to the village offeers would have 
resulted in mere siroumlosution and unneces- 
sary trouble, 
. The Government afterwards fixed salaries 
in sash ont of their own revenue for the 
village offisers, The 9 рег sent. besame no 
longer payable to them by the Rajah, The 
Government, therefore, inereased the Peish- 
sush due by the Rajah who was paying the 
village officers the said 9 per sont, either by 
himself or through his lessee, who was not. 


Vol; LXIV] 


INDIAN OASES. 


315 


JANAKI NATH BINHA ROY Y, BRJOY OHAND MAHATAR, 


intended toretain that 9 persent, for him- 
self. It seemg to me that when the: lessee 
even afterwards went on taking that 9 per 
eent. from the store of the gross ргойпев, he 
had no right to retainitfor himself. He had 
no right to retain it before that and he could 
no obtain any such right by the astion of the 
Government. He had been reseiving the 
whole 12 per sent. not for himself but as agent 
of the Rajah, and he .promised to pay the 
8 per sent, expressly to the Rajah and im- 
pliedly agreéd to pay the 9 per sent. for the 
Rajah (who was direstly liable to the village 
servants) into the hands of the village ser- 
vanis to dissharge the obligation of the 
Rajah to them, When that obligation of 
the Rajah eeased, he was bound to sesount 
for the 9 per sent. to the Rajah as his agent. 
In any view he received the 9 per eent. for 
the Rajah's use thereafter, ` 


In Sankunni Menon v, Govinda Menon (1) 
Benson, J.,and myself oonsidered a similar ques. 
tion. Following the observations of the Privy 
Counsil in Syud Lootf Ali Khan у. Musammat 
Afzuloonnissa Begum (3) and the principles of 
the desiaion in Subbanna Bhaita v; Kunhanna 
Banta (4) and Makomad Wahib v, Mahomed 
Ameer (5), we held that a suit for money had 
and resived to the plaintiff's use aovers a very 
large and indefinite ground. In that ease 
Blaekstone's Commentaries, Volume III, page 
162, was also quoted by us to indieate that the 
elass of sueh suits’ воп not be exhaustively 
defined, “the remedy given being a very exten- 
sive and  benefisial remedy applisable to 
almost every ease where the defendant has 
reseived money which ez acque et bond he 
ought to refund, ” After the best sonsidera- 
tion whieh I have been able to give to this 
‘sage and while regretting that I have the 
misfortune to differ from my Lord the Chief 
Justiee, 1 have some to the sonelusion that 
the plaintiff has got a good eausd of aetion 
under the ordinary law to recover the value 
of that portion of the gross grain produee 
whieh represented the Manibham Swatan- 
tram payable to the village offisers from 
the date when the Swatantram no longer 
besame payable to the village offieers by the 
Rajah. 


: (8) 9 B. L. В. 348; 16 W. В, 20 (P. 0,); 2 PR 
С. J. 701 ‘ a 


'(4) 30 M. 298; 2 M. L. T. 892; 17 M; L, 1. 224. 
.(8) 32 0. 527; 1 0, L. J. 167. jn 


> 


As regarda seation 27 (4) of Aot II of 
1894, I agree with Oldfield and Krishnan, JJ., 
who desided Seaond Appeal No. 510 of 1918 (in 
wbish almost the same questions were raised 
ав in this ease), that section 27 (b) of Ast 
II of 1894 does not apply to lessees sueh as 
the defendant, who are really farmers of the 
rent, but to tenants holding theland in the 
ordinary way as ryote. 

Even assuming that it does apply to the 
defendant, the remedy given by that sestion 
seems to me to be only а sumulative remedy 
as the right was not for the first time ereated 
by Aet ЇЇ of 1894 but was a sommon law 
right and it is only ineases where the right 
itself is ereated for the first time by a Statute 
whieh also provides the remedy that the 
remedy so provided for is the ' exclusive 
remedy. 

ìn the result I would dismiss: the appeal 
with eosts, 

Appeal dismissed, 

M, C. Р, ; 


4. 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREX 
No. 769 or 1919, 

April 5, 1921. 

Present :—-Sir Asutosh Mookerjee, Kr, 
Acting Ohief Justise, and Justise Sir 
Ernest Fleteher, Kr, 

JANAKI NATH SINHA ROY— 
PLAINTIFF—ÁPPELLANT 
versus 

« Sig BEJOY. CHAND MAHATAB 
BAHADUR —DzrFENDANT— RESPONDENT, 
Limitation Act (IX of 1903), s. 14, Sch, I, Arts. 62,. 
97— Deduction of time—~Hssential requisite—Suit for 
money had and received —Limitation. 


To entitle а party to deduct, under section 
14 о? the Limitation Act, the time during which 
he was occupied in prosecuting another proceeding, 
it is essential that that proceeding should be be. 
tween the contesting parties to the suit, Гр. 316, col. 1.] 

The period prescribed by Article 62 of Schédule 
I to tle Limitation Act applies to suits for money ` 
had and received, which must be instituted within 
three years from the date when the money ig 
received. Гр. 816, сої, 2.] e 
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А suit was instituted on the. 14th February 1916, 
to reoover money paid on the 14th October 1910 as 
putni, rent, руга purchaser :6f the. putnt after the 
gale held, „under, the, Patni. Regulation - was set Aside 
on. tha, 2nd. May.1912: 


‘Held, that the'suit was barred by.liutitation under 
either» Artiolé 62. or 97 of the Limitation Act. [p. 316, 
coli 2. p.:81],.col, 1] 

dAppenb.against:.a | dearee.-of -the Distriet 
Judge, Hooghly, dated the.17th February 
1919,reversing that of the Subordinate Judge, 
Hooghly; dated the 25th: January: 1918. 

::Babus „Mahendra Nath Roy: and, Sitaram 
Baner;ee; for. the: Appellant, 

:Babus «Bepin Behari .Ghase ‚апай | Sarat 
KumaraMitier, for the: Respondent, 


‘400 DGMENT, 

.Moo&gxsJERE, А. O. -J.—This isan appeal 
by the plaintiff ina suit for resovery of money 
paid.by him.to,the:defeandant as, putnt rent 
on the 14th October 1910. 

It.appears:thatc.the plaintiff purabased the 

puint at а sale held under Regulation VIII 
of 1819 on the 14th May 1908. The putni. 
dar instituted a suit for cancellation of the 
sale, whieh was desreed on the 28th May 
1910, The Zemindar defendant thereupon 
preferred an appeal, whieh was ultimately 
dismissed on the 2nd May 1912. In the 
interval, on the 14th Ostober 1910, that is, 
after the Oourt of first instanse had direated 
eansellation of the sale, the plaintiff paid 
rent to the!déferddant.to prevent further sale 
under“ the “Regilation. The- preseht snit, 
whish was instituted «on'the'l4th February 
1916, has baen:dismisséd! by the Distriot 
Judge-as:barred: by limitation, “We--are - of 
opinion: that’-this-view. eannot-ba- sucsessfully 
ehallenged. . 

The -appéllant.has -argued «that he is 
entitled to ai'dedustion-ofthe time whish was 
oseupied by а proseéding: for assessment of 
mesne:.profita as: between "himself and the 
original puintdar- on the! basis of- the -dearee 
for; eansellatian of the.aale. "This soontention 
éannot-be upheld-in-view ofthe -provisious 

of sestion 14 ofthe Limitation’ Ast, whioh 
renders .jt..essential thatthe .proseedings 
shonld »benbetween ithe :sontesting parties; 
herethe t Zemindar--waa-not ~ a- ~party to the 
proseédings:for ascesament of .masne profite, 
Nor.san it be: suggested that, ithererwas, віпве 
the, 4th: Osteber 1910, any ..periad. of tims 


when: the right оѓ the-:plaintiff^to"^ instituto . 


the present.sait was suspended by reason of 


eireumstanoes.ower whisk; he -had.no :eontrol, 
80 ав to entitle him -to invoke: the.,aid: of -the 
rule reapgnised by, the Judisial: Committee in 
Prannath , Roy .Ohowdry'.y. Rookea „Begum 
(1), . Banes; Burno .Moyeeiv. , Shooshee, Mokhee 
Burmonia (2) wand --Narityamont , Dassi уу, 
Lakhan. Ohunder „Sen .(3). , The *queation 
thus .arises, „whieh г Artiela of the Limitation 
Ast, governs: this matter. ‘We аге .:ofcopi- 
nion that Artisle..62 applies.to, the;cirsaam- 
stanees..of. the «ease. 

4 Article: 62, provides. that .a suit-for money 
payable by theidefendant., to, the plaintiff; for 
money, reesived. by the defendant: „for „е 
plaintiff’s,,nse,must be instituted.within three 
years .from the date ~ when i the money 
ів. reaseived, . It; has. been „pointed „ont in 
the decision ;of.the -Judisial, Committee ‚іп 
Hukum Ohand Вой.у. . Pirthichand , Lal 
Ohowdhury (4) that this,,Artiole.ie, intended 
to apply to eases whioh in English Law are: 
described ав „апіёв . for money had „and 
received, , The .same view. had.been;previ- 
ously taken in numerous enses in. this: Court, 
amongst.whieh,may Бе mentioned., Raghumont 
Audhtkary..v. :Nilmont Singh Deo..(5) „ара 
Mahomed, Wahib v.;Mahomed;Ameer (6). | The 
fact, that there: was a, failure,of, consideration 
at tho. time tho, payment was made ; оп, һе 
14th  Oetober , 1910, .would ,attraet the 
operation of: the.bar. imposed „by, Article 62, 

It has .been. suggested .in,the .sourse.of 
argument. that Artiele 97. might apply. to this 
ease, . That Artigle proyvides-that .a suit: for 
money , paid upon ‚ап. existing, sonsideration 
whieh afterwards „fails must :.be instituted 
within .three , years . from : the „date of, tbe 
failure. In £he..ease before ue, this Artisle 
does not. apply,.:beoause, ав -we :bave just 
explained, . at the; time.when,the money was 
paid there was no.sonsideration. But even 


а) 7 M. J. A. 828;4 W, R, P.O, Bh. 1. Buth.. Р, 
о. 7:867; 1 Bar. Р. ‘O. J. 692; 19 Е. R. 531 

(2), 1224, I.: А; 244 11 «W,-R.UP; О. 52 "Bi L 
B.: P; C. 10.2; Suth.: P...O. J:178; 2:Sar.. P. OFJ 
424; 20. Е. В. 881. 

(3) 88° Tad, Cas. 452; 48.0. 660; 24. C. L.. J. di 
20 0; W.N. 622, 50 M. L, J. 629, (1916) 1 M. W:N. 
382, 8 L.W. 4715: 18: Bom; Ly В, 418720"M.' L° T. 
10 (р. 0. 

(4) 50 Ind. Cas. 444; 23 О. W. М. 721; 30.0, 
J. 71; 17 A. L, J. 514; 36 М.І, J. 567; 21 Bom 1, 
B. 032, (1919), M. W. М, 258) 46 & $10:26:M.AL, . T. 
181; 10 L W. 416; 46 I. А. 62 (P. O.). 

(5)-2 О, 398; 1 Ind, Юео. (м; $).541. 

(6) 82 0, 527; 10. L. J. 67, 
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if. we:hold. that- the. validity of. the putat 
sale was:finaliy desided. only on: the 2nd May: 
1919, аз theresul& of the- appeal by. the 

Zémindar, still, the plaintiff would be entitled, 

under-Ártiele 97, to sue only - within three: 
yeara:from.the: 2nd. May 1912, As he did. 
notinstitute. the sait until the 14th Febraary, 


1916;..even . upon that -view ' it. would be. 
barred by limitation: Bejoy Ohand Mahatab y. . 


Tinkari Banerjee (7). 


The result ia &па%`%һа. deares: of the. Dia- - 
trist Judge. ів confirmed. and this appeal dis- - 


missed::with oosta. 
Еоктояюв, J.—1 agree; 
Appeal, dismissed. 


(7) 58 Ind. Cos. 741; 24 О, WON, 617; 


MADRAS HIGH COURT. 
TigTTE xs-PaTENT.A ррваг, No, 2 ок 1920. 
February 10, 1921, 
Present :—Juüstice Sir William . Ayling, Кт.,. 
Mr, Justise Coutts Trotter and: 
Mr. Justise Kumaraswami Sastri, 
Sri GADADHARA DAS BAVAJI 
MAHANT оғ BALAJI MUTT—Darenpant 
No, 8—APPELLANT 
, versus. TE 
SURYANARAYANA. PATNÁIK. 
AND.OTHERS -PLAINTIFF AND DEFENBANIS 
Nos. 1 дир 2—BRESPOXDENTS, 

Madras Estates: Land: Act (I of 1908), ss. 8 
(5), 6, 19—Landlord and tenant —Inam—Inamdar . 
owning both varams—" Landholder"—Tenants admitted 
by inamdar entitled to occupancy: rights—"In the 
estate of such landholder,” meaning of —Amending -Act 
IV of 1909, effect of.: * 


Per Ayling and Coutts Trotter, JJ, (Kumaraswamt 
Bastri, J. dissenting).—Wiiere а Zemindar, after the 


Permanent. Settlement, grants both- varams of а 


portion of the ryott lands in an estate as inam 
to a minorinamdar, reserving & favourable quit-rent, 
the grantee isa landholder within :the meaning of 
the Madras Estates Land Act and tenants.:admitted 
by him have occupancy rights, :under section б of the.. 
Act. [p. 318, cols. 1 & 2; p: 320, cols. 1.& 2.] 
Appalanarasimhulu v. Murada Sanyasi, VI Ind. Cas. 
120; 38 M. 33, Chipurapalli Appayya v. Ramachandra. 
Raju, 26 Ind. Cas.732; 27 M. L.-T.. 490; (1914) M. 
W. N.763; 16 M. L. T. 362, Kanti Venkanna v.. 
Ohelikant Rama Row Garu, 20 Ind.. Oas, 510;\ 38 M. 
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1165, Duddampudi Venkatrayudu v. Bikkina Bub- 
barayudu, 40 Ind. Cas. 179; (1018) M. W. No 
643: 44 M. L. T. 876; 8 L. W. 599, Second 
Appeal No. 1169 of 1917, Gajapathi- Maharajw Qaru 
v. Sondi Prahladha. Binoyi: Ratna, 2Y Ird. Oas: 
8883; (1914) M. W. М№,.179;:14 Mi L T. 602, Idwbilly 
Siyyadi Qaru v. Visweswara Nissanka, 80 Ind. Oas. 
416: 18 M. L, T. 142, Lakshminarasimham Pantulu 
v. Sree Sree Ramachandra Mardaraja Deo Garu 
18.Ind,' Cas. 308; 37 M. 819; 18 M. L, Т.:204;:24 M. Li 
J. 280; (1918)M. W. N. 280 and. Tallepragada Subba 
Row v. Gopisetti Narayanaswami Naidu, 86 Ind. Oas. 
727; 81 M. L. J. 389; 20 M. L. T. 86; 4L. W, 203, 
roferred to. 

Per Ayling, J—The effect of the grant'is to place 
the inamdar in the same position as his grantor, 
subject only tothe liability to pay quit-rent which 
prevents him from being viewed as an owner of 
an estate. He could deal with the land: exactly 
as the Zemindar could before the transfer-—cither 
cultivate himself or admit. somebody else as: a 
tenant under him, І Һе adopts the latter course, 
he places the tenantin exactly the same position 
as the Zemindar would have done, if the- admission 
had been by him. If he cultivates the land, this 
would not alter its character as ryoté land or affect 
the consequence of any subsequent admission as a 
tenant. [p. 819, col. 1.] 

The Amending Act IV of 1909,' by omitting from 
the definition of rent in section 2 (11) -“(c) quit- 


. rent, jodi, poruppu · and: ће’ like ` payable by an 


(namdar as such to the Jandholder," could only have 
intended deliberately to take away the power 
specifically conferred on a landholder by the Aot, 
as it was originally enacted, to treat his: inamdar 
as if he were a ryot in respect ·оѓ ‘the realization 
of quit-rent. [p.819, col. 2,] 

The words in section 6 (1) of Aot I of 1908 “in 
the estate of such landholder" simply mean “in the 
estate of which he is treated, for the purposes -of 
this Act, as the landholder.” [p. 819, col, 2.}. 

Per Coutts Trotter, J.—The word ‘landholder' in gec- 
tion З (5) inevitably brings a minor inamdar within 
its ‘scope. The expression “such landholder" in 
section 6 can only be construed as meaning ‘land- 
holder’ as defined in the Act. [p. 320, cola. 1&2] . 


Per Kumarasawmy Sastri,J.—AÀ minor inamdar is 
not а landholder within the meaning of section 6 
(1) of Act I of 1908 where the grant to him ‘is, of 
both varams; and where he lets the land to others, 
the section applicable is section 19 of the said Act 
and not section 6, [p. 821, col. 2; р, 324, col, 1.] * 


Letters Patent Appeal against a judgment 
of. Sir John.. Wallis, Kt.,. Chief Justies, in 
Seeond Appeal. No. 859 of.1918, reported.as 
56: Ind. Oas: v2, praferred to the High Court 
against а`євгее of: the Court of the Tema 
porary. Subordinate Judge,, Ganjam at 
Berhampore, in Appeal Sait No. 20 of 1918, 
preferred.against a' deeree of the.Oourt of 
е“ Additional. District Munsif, Berhampore; 
in Origiual Suit No. 284 o£.1916... 


This- appsal. esme- on‘ for; hearing«on the 
7th and ‘Sth Desember 1920, 
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- Mr. M, 9, Ramanuja Iyengar for Mr, C. S. 
Venkatachartar, for the Appellants. 

Messrs. S. Varadachoriar and A. 8. Bam- 
paiku Atyangar, for the Respondents, 

JUDGMENT. 

AYLING, J.—The suit out of whieh this 
appeal arises was brought by a minor inamdar 
to deslare that defendants Nos. 1 and 2, 
tenants under him, have no ossupansy right 
in the inam lands and to set aside an 
attashment of the said lands offeeted by 
third defendant on the ground that they 
possessed sueh a right. 

The sole question is whether the suit 
lands form part of an "estate" and whe- 
ther plaintiff and defendants Nos. land 2 
oesupy the position of “landholder” and 
"нуд" ‘within the meaning of the Madras 
Estates Land Aet. If they do, sestion 6 of 
the Aot will operate to. sonfer oseupancy 
right on the defendants. 

The suit ‘lands were originally ryoét 
lands situated within the permanently settled 
Zemindari of Surangi, whieh is an estate 
within the meaning of the Aet: they were 
granted by the Zemindar after the Permanent 
Settlement on a quit-rent payable to himself 
of Rs. 15 per annum. The grant is found, as 
& fast, toinelude both Varams. 

The learned Ohief Justics has held that 
in sonsequenes of the inam grant, the 
Ast is not applieable to sueh lands, the 
inamdar not being a "landholder" within 
the meaning of the Aet, Sadasiva Aiyar, J., 
on the other hand, sonsiders the znamdar 
to be a landholder, and holds that in spite 
of the. grant the lands still form part of 
an estate, and that sestion 6 operates to 
give defendants oseupansy right. 

‘I have eonsidered with great eare and 
respest the reasoning of the learned Оше? 
Justice, espesially as regards the intention 
of the framers of the Ast: but both on 
the ground of authority and of the pro. 
visions of the Ast as they stand, I am 
sonstrained to take the opposite view. 

The suit lands admittedly, bnt for the 
grant in nam, would fall within slause 
(a) of sestion 3 (2) of the Act. As ге. 
gards the definition of the "landholder" it 
may be soneedei at onee that во loug аз 
the Zemindar reserves to himself a quit. 
rent, the ¢namdar cannot be regarded as 
tbe owner of the lands in the ordinary 
legal meaning of the term. But the 
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definition of landholder ineludes “every 
person entitled to  eollest the rents of: 
the whole or any portion of the estate by 
virtue cf ару transfer from tha’. owner,’’ . 
and I think the grant in inam must be 
regarded as such a transfer. A certain 
difficulty may arise, where, as in the 
present sase; the: grant was of both Varame: 
this I shall éonsider later. But where the. 
grant is only of the Melvaram, I do not 
see how a Court oan refuse to treat it as a 
transfer by the owner of the right to`’ 
aolleet the rent of the whole ог any portion of 
the estate to whioh it relates: and whatever 
may have besn the intention of he Legis- 
lature, we have to deal with the Aat as it 
left their hands. This is the view taken 
in a series of cases before this Oourt 
starting with Appalanarasimhulu v. Murada 
Sanyast (1). The difficulty referred to by the 
learned Chief Justice as regards the де. 
finition of rent is dealt with by Sandara 
Ayyar, J., in that ease: and I entirely agree 
with his view. The rent whieh the inam- 
sollest by virtue of 
his inam grant is identioal with the rent 
which was lawfully payable to the Zəmin. 
dar before the grant and with all respeet 
to the view of my Lord the Chief Justice, 
I think the signifcanee sought to be 
placed on the words “in his estate" in the 
definition of rent is misplased. ‘Among 
later odses in whieh the: same veiw is 
taken I may quote Ohtpurapall: Appayya v. 
Ramachandra Raju (2), Kanti Venkanna v. 
Ohelikant Rama Row Garu (3), Duddampudi 
Venkatrayudu v. Bikkina Subbarayudu (А) 
and а resent unreported ease (Sesond Appeal 
No. 1169 of 1917), We were referred to two 
eases [Gajapatht Maharaju Qaru v. Sondi 
Prahalada Binoyi Ratno (5) and. Idubilly 
Siyyadi Garu v. Visweswara, Nissankz (6) ` 
in whish a° servies :namdar is said to 
have been treated as the tenant .of the 
Zemindari, but in neither of these sases 
did the question before us arise for con. 


(1) 17 Ind. Cas. 120; 88 M. 88, 

(2) 26 Ind, Oas. 782; 27 M. L. J. 490; (1914) М. 
W. N. 768; 16 M. L. Т. 382, 

(8) 26 Ind, Cas. 510; 38 M. 1155. 

(4) 49 Ind. c 119, (1918) М, w. N, 643; 24 M. 
L. T. 876; 8 L. W. 

: a Ind, pi HN (1914) M, W. N, 119; 14 M, 


562. 
=) 80 Ind,.Oas,-416; 18 М, L, Т.;142, 
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sideration, * The suits turned on the nature 
of the Zemindar's power of resumption. 
'. The learned Vakil for respondents, how- 
ever, seeks to fall baek on the possible 
ground of distinstion that in this sase the 
grant is found to be of both Varams and 
‘he argues that the Zemindar should eon. 
sequently be held by virtue of the inam 
grant to have admitted the натат as 
a ryot of his own, This argument has 
oseasioned me some doubt, but I have 
some to the sonoslusion that it really makes no 
difference, This was the view taken in Sesond 
‘Appeal No. 1169 of 1917 above quoted and 
Lakshminarasimham Pantulu у, Sree Sree 
Ramachandra Mardaraja Deo Qaru (7) and 
Tallapragada Subba Row v. Gopisettt Narayana- 
swamt Naidu (8) farther tond to support it, 
We must assume that at the time of 
ihe ónam grant, the lands were either 
lying waste or were eultivated by a mere 
tenant at-will—in any sase there was no 
' one in possession whose ossupation sould 
not be terminated at the pleasure of the 
Yemindar or his grantee. What was the 
effeat of the grant? It seems to me it 
was to plasa the tnamdar in the same 
position as his grantor, subjeot only to 
the liability to pay quit-rent whieh pre: 
vented him from being viewed as an owner 
of an "estate," 
exactly as the Zemindar sould before the 
transfer—either oultivate 16 himself, or 
admit somebody else as a tenant under 
him. If, as in the present ease, he adopt. 
ed the latter sourse, he plased the tenant 
іа exactly the aame position аз the Zemindar 
would have done, if the admission had been 
by him. If he cultivated the land-him- 
self, this would not alter its character as 
туо land or affeot the sonsequenee of any 
subsequent admission asa tenant. In fast, 
when we say that the grant waa of both 
Varams, we merely mean that the rights 
of the grantee in respeet of the land 
were not limitted by the necessity of 
respeating the rights of any person pos- 
sessed of the Knudivaram at the time of 
the grant. 
I think this view is supported by the 
amendment to the Ast in respeot of the 


(7) ‘18 Ind. Cas. 308; 87 М. а. ap М. L T, 204; 
24 M, L. J. 290; (1913) M. W.-N. 

(8) 36-Ind, ‘Oas: 727; 81 M. І, i p 20 M. L. T, 
38; 44 L.;W. 293, 
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He sould deal with the land ‘ 
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definition of rent effested by Aet. IV of 
1909, As section 2 (11) originally stood, 
rent for the purpose of a number of see- 
tions of the Ast dealing shiefly with resovery 
ineluded "(c) quit-rent, jodi, poruppu and 
the like payable by an isamdar as sush 
to the landholder.” By the Amending Aot 
this elause was omitted. No explanation 
is afforded by the preamble: but it seems 
to me that the Legislature eonld only have 
intended deliberately to take away the power 
spesifioaàlly conferred on в  landholder 
by the Aot, as it was originally onasted, 
to treat his tnamdar as if he were a ryot 
in respeot of the realization of quit rent, 

I may add that the view I am inelined 
to take does not seem to me to involve 
any praetieal inconveniense, or to run sounter 
to the general polisy of the Aot, One of 
the main objests of the latter was to 
eonfer definitely ossupansy right on all 
tenants of ryoit land, whose claim to the 
same was previously only presumptive, 
it is difficult to see why sush persons 
should be less entitled to вив a benefit 
besanse the right to eolleot rent from them 
had been transferred by the Zemindar to 
an патат. : 

One more argument ealls for brief воп. 
sideration. The learned Vakil for the respond: 
ent drew attention to the words “in the estate 
of sueh landholder" in sestion 6 (1) and 
argued that they exelude the ease of a 
туо} admitted by an :namdar, who was 
not the owner of the estate although а 
landholder within the defintion of sestion 
3. I think this diffisulty is only i imaginary. 
The seetion is not happily framed, what- 
ever be its meaning; but l feel no doubt 
that the words referred to, "in the estate of 
„вав landholder," simply mean "in the 
estate of whieh he is treated for the 
purpose of this Act as the landholder." 

Sinse writing the above, my attention has 
been drawn fo the possible eontingenoy of 
a grant of the  elass we are dealing 
with being made toa person who is already ` 
at the time of grant in possession. of the 
Kudivaram right. The anomaly of sueh 
а ease ia more apparent than real ЇЕ 
would be pedantry to speak of the grant 
as a transfer to the ryot of the right to 
sollest rent from himself: it is simply a 
eoneession to him of a portion of 
tho rent whieh he was previously liable 
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io pay. He was a ryof with овопрапву 
right bsfore the grant, and his position is 
not affésted by the grant: vide Explanation 
to seation 6 of the Ast, 

I would allow the Letters Patent Appeal 
and. dismiss:the suit with sosts of third 
défendant throughont. 

Oovrrs Tkotrer, J,—I regret very mush 
that, owing. to the divergences of judicial 
opinion first batween:the Ohief Justice and 
Sadasiva Aiyar, J.,and.now between my 
Lord.and my. brother. Kumaraswami Sastri, 
J., both of whose judgments I have 
had the opportunity of perusing, it falls to 
my lot to give what is in effest the deoid- 
ing. opinion in this «case. І regret it, 
basause I' have had very little experienoe 
оё: ће Ast and have had very few of its 
provisions to onsider judicially. I до 
not propose to follow my. learned brothers 
in their exhaustive examination of the 
material sestions and the relevant decisions 
on, the Act, partly besanse it is no use 
eovering the.sameground again and partly 
besause this referenoe- was made with the 
express purpose of ehallenging the admitted 
gurrent of desisions in this Oourt. On the 
other hand `1 do not think it is safe, even 
where.one is prepared to out oneself adrift 
from the existing authorities and. re-aonaider 
the. question abinitio, to be guided by 
speoulations as to the. supposed general 
objests of an Act of this nature. Of sourse 
there are Statutes. whose general objects are 
so plain that cre ean use them as а guide 
to rejest aonstrustions of ambiguous sections 
whieh are possible -interpretations of ‘the 
language of pavtieular sestions but obviously 
opposed tó the plein general purpose of the 
Aat,.Bat that general’ purpose, if it ia to. bs 
used as:a guide, must be apparent from 
the language of tlie Act itself, and it must" 
only be utilised in the elueidation of language 
whieh is really ambiguous in the sense 
that, without. straining it, it вап be held res- 
sonably sapabie of bearing either of the sug- 

. gested constructions, Speaking for myself, 
l'am unable to gather from the language 
of ‘this. Act any general intention with. 
regard ‘to thé position of ‘minor tnamdars 
and, consequently, 1 cannot think that. the 
words of seotion 3'(5) ean in any legitimate 
sense. bé salled- ambiguous. In my opinion 
tlie defidition of the word "landhólder" 
jn that. sub.sestion inevitably, brings а 
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minor znamdar ‘within its seope. I sannot 
see how it oan possibly be said -that a 
minor tnamdar is not а person entitled to 
sollee& the rents of a portion of the estate 
by virtue of a transfer from the. owner, I 
quite agree: that this undoubtedly. has the 
effeat of enlarging the definition of estate 
in sestion 3 (z); but I know of no prinsi. 
ple of aonstruetion whish will justify me 
in. using sestion 3(2) as in any. way 
overriding or sontrolling what I am driven 
to regard as the plain meaning and. nesessary 
eonstrustion of  seetion З (5). Two 
eousiderations have, at.one time or another, 
been adduaed on the language of sestion 
8 (5) whioh. were suggested to avoid the 
eonstruation of whish I am in favour. 
One was based upon the use of the word 
‘rents’ and seems at one time to have 
found favour with the learned Chief Justice. 
That was given up before us and admitted 
to be unarguable. The other argument 
was that the words in seetion 6 “in the 
estate of sush landholder" must be eon- 
sidered for the purpose of that sestion as 
qualifying the definition of  'landholder 
by the previous definition of ‘Estate.’ Ido 
not regard that either as a reasonable or 
even possible.sonstrnotion. It seems to me 
that the words ‘sueh landholder’ ean only 
фе construed as meaning “landholder as 
defined in this Ast.” Оа this short ground 
I Бабе my agreement with the-eonelusion 
of my brother Ayling, J., and I prefer. to 
rest there and abstain from going into the 
wider grounds eovered in the arguments 
and in many. judgments whieh were sited 
before us. While [ agree generally with 
the reasoning of Ayling, J., І. would be 
taken as not expressing any opinion as-to 
whether the result does or does not tend to ‘de- 
feat the general purpose of the Aat or whether 
it is. desirable» or undesirable. To express 
opinions on these points would require a- 
mush greater knowledge not only. of the 
Aot but of the sonditions of land tenure 
in this Presideney generally and under the. 
Aot' than I, as-a Judge whose work has been’ 
almost exslusively on the Original Side of: 
this Court, sould possibly pretend to possess. 
I think that the words of the .seetion san only, 
have one plain meaning; and `1 am боп. 


2 


strained : ёо. give. effect: to. ib whether the ` 


result is to be welcomed. or regretted.. If it 


is'to be regretted,’ it dan be put right by the. 
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Legislature.: In the result I agree that the 
:Lotters Patent Appeal should be allowed 


and. the anif be dismissed with sosts of 
third defendant thbroughont. _ . 
Mà Комававахні Sastar, J.— The question 


TBised in this appeal is whether tbe provi. 
Sions of seation 6, slanse (1), of the Estates 
and Aet apply io a post settlement inam 
of a portion of a village when the grant by 
the Zemindar to the inamdar aomprises of 
both the Melyaram and Kudivaram оп a 
permanent Kattubadi, ao as to confer on the 
inamdar's tenants rights of permanent ooou- 
репеу. The lands somprised ia the suit are 
‘situate i in the village of Thandipuram in the 
‘permanently settled Zemindari of Surangi 
and were granted by а former Zamindar to 
-a predesessor-in-title of the plaintiff on a 
fixed Kattubadi of Rs. 15 a year. It was 
found by the lower Oourt that the Cadjan 
dosument whisk is alleged to eontain the 
terms of the ¿nam grant was not proved to 
be genuine and that the grant in inam was 
subsequent to the Permanent Settlement. 
These findings were assepted by the Ohief 
Јиѕііве and Sadasiva Aiyar, J, The learned 
Judges agreed in holding that the grant 
muet be presumed to be а grant of the pro- 
prietary right in the suit land inaluding the 
Kudivaram as well as the Melvaram interest, 
but differed as to whether the Estates Land 
Act was applisable as between the znamdar 
and his tenants when the land was situated 
in а permanently settled estate and eonsisted 
of only part ofa village and the inamdar 
was the owner of Kudivaram as well as the 
Melvaram. The Chief Justioe was of opinion 
that the provisions of the Ao: did not apply 
to minor inams on the ground (1) that such 
inams did not fall within . the definition of 
estate in clause 2 of seabion 3, (2) that an 
tnamdar was not the owner of the Estate, 
(8) that rent is defined in alause (11) as 


whatever is lawfally payable to a landholder' 


for the use or oesapation of land in his estate 
and. as the estate does not belong to the 
inimdar the sum pryable by the tenant to 
the inamdar sannot фа rent. within the defini- 
оо, (4) that the definition of landholder i in 
slause 5 cannot apply to inamdars аз they are 
not owners of the estate and as what they 
eolleat from tenants is not rent within the 
definition in clause "(11), that the znimdar 
eannoot ba said to solless reat by virtua of the 
transfer withia the meaning of slanse 5 (5), 
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that the Legislature having sarefally exeluded 
minor nams from tbe definition of estates in 
slause 2 of 8estion 3, 16 cannot be reasonably 
held that they rendered the definition in slause 
2 nugatory by defining landholder in such a 
‘way as to inelude :namda» 5. Sadasiva Aiyar, J., 
while agreeing that a minor ¢nam aannot 
fall within the definition of estate in elause 2, 


was of opinion that the definition of a land- 


holder was suffieiently wide to inolude minor 
inamdars as they owned the part of the 


village granted to them and «olleeted rents 


by virtue of the transferin inam to them, 
The learned Judge was: not prepared to 
dissent from the series of deeisions that took 
the view that mioor darmila inamdars were 
landholders, 

lam of opinion that a minor tnamdar is 
not а landholder where the grant to him ів 
of both the Varama. 

It is slear that the nam sueh as the one in 
suit does not fall within the definition of an 
estate as defined in slause 2 of section 3 of 
the Estates Land Aet, as it does not some 
within any of the elauses (a) to (e), As pointed 
out in N arayanaswamt Nayudu v, Subramanyam 
(9), "the definition in sab-sestion 2, elanse 
(d), was obviously intended tc exelude from the 
definition o£ *Hstate' what are known as 
minor znams, namely, partioular extents of 
land in a partioular - village as 'sontrasted 
with’ the grant of the whole village by its 
boundaries.” 

In order to bring a minor tnamdar within 
the definition of landholder he must either 
(1) own an estate or part thereof, (2) be а 
person entitled to eolleat the rents of the 
whole or any portion of the estate by virtue 
of any transfer from the owner or hig 
predesossor in title or under any order of s 
competent Court or of any provision of 
law. 

1 do not think the £namdar like the one in 
guit aan be said to be the owner of an estate 
or part thereof. In Raja of, Vizianagaram v. 
The Oollector of, Vizagapatam . (10) it was 
held that grantees holding under perpetual 
grants subjest.to the payment to the Zemin- 
dar of a small rent under the names of Judi, 
кашы or Pornppu аге not owners or 


(9) 80 Ind. Qas.. 375; 39 М, 683; 2 L, W. 688; 
М L.T. 143; (1916) M. W, N. 530; 29 M, E. 1. 


“Tio 25 Ind, Cas. 780; 33 M, a: L. W. 085; 
(1914) M. W. N. 810; 27 M.. L. J, 2 218. 
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. ргоргівёотв of the land granted to them. 
"Though the desision was in eonnestion with 
the proyisions of the Madras Land Revenus 
Assessment Aot (I of 1876), the reasoning 

proseeds on general grounds and the ratio 

. dectdends is equally applicable to oases under 

. the Estates Land Ast, 

. The eases under consideration fall under 
two heads, (1) where the grantee is already 
the owner of the Kudivaram, and (2) where 
the land granted was in the absolate disposal 
of the Zemindar owing to there having been 
mo osenpaney 7yot on the land at the date of 
the grant. Where the grantee of the Melva- 
ram was himself the oeoupanay туой, it ia dif- 
eult fo see how the grant of the Melvaram 
interest to him oan divest him of that obarao- 
ter во ав to convert his sub-tenants into perma- 
nent ossupaney ryoís. [tis olear that tenanta let 
into possession by ossupansy туоїз are not 
governed by tbe provisions of the Estates 
Land Aet asa sub-tenant of an oseupaney 
yo ів not a ryot within the meaning of the 
Aet, whioh defines a ryot as & person wha 
holds for agriculture туо land in an estate 
on sondition of paying to the landholder the 
rent which ia legally due on it. The whole 
poliey of the Act was to give statutory resogni- 
tion to the presumption as to the rights of per- 
‘manent osaupaney of ryois in Zemindarie laid 
down in the Oheckatt case Oheekati Zamindar 
v. Ranasooru Dhora (11)] and to prevent 
devises whereby the right may be defeated, 

' Section 6, which confers casupancy rights on 
туо land not being old. waste, expressly 
provides that & person having а right of 
oseupansy in lend does not lose it by 
subsequently being interested in the land 
аз a,landholder or by subsequently holding 
the land on ijara or farm. 


I think it would be unreasonable to hold 
that the mere fact that an овворапву ryot дей 
an interest in the Melvaram would give his 
вор tenants (who till then had no rights of 
posupaney and who could be evieted) rights 
of permanént osaupansy and put the grantee 
of the Melvaram in a decidedly worse position, 
In. all sueh eases when there is no merger 
under any of the.provisions of the Aot, the 
right of the tnamdar as an esoupaney туо? 
remains in him and the effest of his acquiring 


(11) 28 M. 818 at р. 280; 8 Ind, Deo, (x, s.) 624, 
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an interest in the Melvaram is not to ex- 
tinguish his rights as an pesupanoy тоё 
and convert him into а landholder во 
as to bring his sub-tenant within the pro- 
visions of sestion 6, slause 1. Muthu Reddi v. 
Muthu Venkatapatht Reddi (12) and the 
Zamindar of Saniverappet V. Zamindar of 
South Vallur (13) are authorities for the view 
that the Explanation to sestion € prevents 
avy results that would arise froma merger 
of the Melvaram and Kudivaram rights in 


. the same person. 


In the segond elass of eases when the grant 
is of both Varams owing to the land having 
been in the absolute disposal of the Zsmindar, 
sush grants, where they are minor znams (or 
grants of partienlarextents of land in partioular 
villages ав contrasted with grants of the’ whole 
village or villages), are in the great majority 
of oases grants in consideration of' Servises 
past or future and the objest, of the grantor 
is to allow the grantee to enjoy the lands on 
favourable terma and not to sreate minor 
landholders, The Legislature has, therefore, 
been eareful in so framing the definition of 
the word ‘estate’ asto exolude such minor 
inamdars and І agree with my Lord in think. 
ing that it sould not have been the intention 
of the Legislature, whioh carefully exoluded 
minor inamdars when framing the definition 
of “estates,” tolet them in bodily by virtue 
of a definition of а landholder а few lines 
lower down. It is no doubt true that if the 
plain language of the seetion leaves one no 
other alternative the result cannot be helped, 
but in eonatruing the definition of landholder 
regard must ba had to the definition of estate 
and any conflist must, if possible, be avoided. 
1f the primary objeot in granting minor 
inams is to confer on the grantee the right 
to овопру the land permanently at w 
favourable rate (whether sueh a rate is called 
rent or Kattubadi), I think the two interests 
must be kept distinct in dealing “with the 
relations between the minor inamdar and his 
tenants, This distinotion is elearly brought 
out in Gajapathi Maharoju Garu v. Bondi 
Prahaladha Binoyt Ratno (5) and Idubily 
Siyyadé Qaru v. Vésweswara Níissanka (6), 
where it was held that the resumption of minor 


(12) 87 Ind. Cas. ц 81 M. L. J. 854; 4 L, W. 168; 
(1916) 2 M. W. N. 180. Е 
(18) 34 Ind, Сав, 444; 39 М, 944, 
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^fnams did not entitle the Zemindar to eject the 
inamdar from the lands granted. Ayling, J., 
Observed in the former oase: The favour: 
able rate of rent paid by the defendants 
may beregarded as the resompense for 
their services: the tenant’s profits are the 
recompense for his labour as a eultivator and 
there is no reason why these defendants should 
be placed in а worse position in the way of 
permananee of .tenure than any other 
tenant," In Sesond Appeal No. 986 of 
‚1917 certain lands were granted by the 
Zemindar of Ettiapuram to one Peddammal 
and she granted it aa nam to eertain Josyers, 
from whom first and  sesond ' defendants 
slaimed by right of purshase, The pleint- 
iffe, who elaimed absolute right to the lands, 
were found by the Distriet Judge to have 
been in possession for several years as 
tenants paying rent. It was also found 
that the original grant was of the land and 
nof of the Melvaram only, It was eontended 
‘in sesond appeal that the plaintiffs wera 
permanent tenants by virtue of ssotion 6. 
This slaim was disallowed. Spenser, J., 


observed: “Again it is eontended that 
the . Plaintiffs, by being іп possession 
in 1908 when the Madras Estates Land 


‘Ast eame into foree, must have acquired 


the status of ossupansy ryoís under sestion 


Gof that Act. But they have not shown 
that the land in dispute was туой land not 
being old waste and that they were paying 
rent upon it tothe lendholder. To assume 
the latter proposition would involve the find- 
ing (1) that Pettammal, to whom thé Zemin- 
dar admittedly made a grant more than 
50 years ago, was herself a person own- 
ing an ' estate’ or part thereof within 
meaning of sestion 3, elanses 2 and 5 of Aet 
I of 1908, and (2) that the Zemindar did 
not grant her Kadivaram right,” 

I may in this connestion refer to the 
Explanation to seetion 8 of the Estates 
Land Aet (dealing with merger) whioh 
provides that “ notwithstanding ^ anything 
contained in the seation where, before or 
. after the eommensement of this Aet, the Kudi« 
varam interest in any land eomprised in 
an estate falling within clause (d) of sub- 
gestion 2 of section 3 has been or is 
asquired by the inamdar sueh land shall 
aease to be part of the estate.” It will thus be 
seen that the Legislature, in the Explana- 


jion to sestion б dealing with eases of the ` 
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aequisition of the interest in the Melvaram 
by а permanent  oesupansy ryoí and the 
Explanation to sestion 8 dealing with the 
asquisition of an interest in the Kudivaram 
by theznamdar, prevented the asquirer in 
either ease from losing his right in the 


,.Kudivaram by the grant of permanent ten- 


ancy to the sub-tenants of the aequirer. It 
was never the intention of the Legislature 
that persons who had already asquired right 
of permanent oceupaney or who acquired it by 
virtue of the inam grant, should lose the 
benefit simply beeause they get an interest in 
the Melvaram aa well, 

Where the grant is of both the Varama or 
when the Kudivaram ` holder aequires rights 
in the Melvaram, it would, I think, be strain- 
ing the language of the sestion to hold 
that the grantee sollests rents from himself 
by virtue of the grent' of the Melveram. I 
think the definition of landholder in gestion 
3, elause 5, san only be invoked, if at all, when 
the transfer of the Melvaram is fo a person 
who does not own the Kudivaram whieh is in 
somebody else. In grants of both the Var- 
ams in eases of minor tnams the objeet of 
the grant is to enable the grantee to enjoy 
the Kudivaram rights on favourable terms, 
1f the amount the grantee has to pay oan be 
regarded ав a favourable rate of rent or if 
the effeet of the grant cannot be treated as 
a transfer of the right to sollest rent owing 


- to their being no person already paying it 


whose liability is transferred, it ia clear from 
the девівіоп of the Full Beneh in Marina 
Vecraswamy v. Boytnapallz Venkatrayudu (14) 
that the tenants of the grantes would not 
be governed by  sestion 6, elause 1, and 
aequire a permanent right of osoupaney. 
Remission of rent wholly orin part, sannot 
be said to be the transfer of the right to 
eollest rent, and the faet that instead of 
stipulating for rent the grantor requires pay- 
ment of Kattubadi would equally not be the 
transfer of the right, if at the date of the 
grant there was no троў in possession paying 
rent and it was the grantee who was the 
person to enjoy the Kndivaram either by 
eultivating the land himself or letting it ont 
to others. If after having got the Kudiva- 
ram right from the Zemindar the inamdar 


(14) 57 Ind. Cas, 778; 89 М, L, J. 225; 12 L, W, el 
28 M, L. T. 458 (Е. B.) 
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lets the land to tenants, he eolleots rents not 
by virtue of the grant of the Melvaram right 
but by virtue of the sontrast between himself 
and his sub.tenante, just as he would have 
‘done if he had been only an oceupansy ryot 
and had sub.let the land. 

When a minor inam sonsists of the grant 
: of both the Varams, I think it is against the 
whole policy of the Aet to treat the znamdar as 
a landholder and deprive him of the right of 
‘enjoying the land to the best advantage 
either by eultivating it himself or letting it 
‘out to others. I am of opinion that where 
he lets the land to others, the sestion sppli- 
dable is seotion 19, whioh provides that the 
‘relations between а ryot and hia tenants or 
‘between a landholder and & tenant of his 
private land and the rights of any other 
owners of land are not, exoept as otherwise 
-spesially provided i in the Ast, to be regulat. 
‘ed. by its provisions, 

When & minor tnumdar has both the 
:Varams either by virtue of a grant of the 
-Melvaram while he was the owner of the 
‘Kudivaram or by virtue of the grant of 
:both the Varama to him owing to the land 
having been at the absolute disposal of the 
-Zemindar at the time of the grant, I agree 
with.my.'Lord in thinking that he is 
‘not a landholder within the meaning of the 
Aet and--that the provisions of the Act 
‘do not. apply so as to give his tenants 


oscupansy right under seetion 6, olause 1 of 


Xhe Aet. . 

The desision of the Ohief Justice being in 
'my opinion right, 1 would dismiss the Letters 
‘Patent Appeal with eosts. 

M. б. P, 

` Appeal allowed, 


OALOUTTA HIGH COURT. 
Civi; Rots No, 718 or 1920, 
: February 25, 1921, 

j FPreseni:=Mr. Justise Newbould, 
KALI PRASANNA GUHA OHOUDHURI 
AND ABOTREE— PETITIONERS 
versus 
BHAGABATI DEBYA лир OTHERS— 
‘Opposite PARTIES, 


- Qivil Procedure Code (Act V of 1908), О. ХІЎП, 
y, 1—Review—Discovery of new and important matter 


2 
and evidence—Judgment delivered "ofter- decree ‘to ‘be Я 
244. 


reviewed not new matter— Jurisdiction. 


When an application is madé for the review of 
a decree on the discovery of new, ‘and important 
matter and evidence, the ground’ of amendment 
must, ab any rate, be something which existed at 
the date of thé decree. Consequently, & judgment 
delivered after the decree sought to bó- reviewed 
is no material on whioh an application for review 
can be based and a Oourt has no jurisdiction to 
review the judgment of its predecessor on ‘such а 
material. Гр. 825, col. 

Kotaghiri Venkata "Subbamma Rao v, Vellanki 
Venkatarama Rao, 24 M. 1 at p. 10; 21 I. A. 197 at p. 
205; 4 О. W. М. 726: 10 M. L. J. 221; 2 Bom..L. В. 
771; 7 Sar. P. C. J. 678 (Р. C.), Kumar Sarat Kumar 
Roy v. Sripati Chatterjee, 50 Ind. Cas. 119; 23 0. W. 
N, 242 at p. 247, followed, 

Jadav Ohandra Maulik v. Manik Sardar, 61 Ind. 
Oas, 652; 29 C, L, J. 318, distinguished. 


Rule against an order of the Sub- Judge, 


‘Seoond Court, Bakarganj, in Miscellaneous 


Appeal No, 32 of 1920, 

FAOTS appear from the judgment. 

Dr. Dwarkanath Mitter (with him Babu 
Deba Frosad Ghose), for the Petitioners.—My 
firat point is that the applieation for review 
not having been made within 90 days of the 
deeree sougbt to be reviewd, is barred by 
limitation and there was no sufficient eause 
within the meaning of seetion 5-of the Limi- 
tation Ast. My next sontention is that the 
Court of first instanee had no jurisdietion to 
review the judgment of its predesessor on 
the materials alleged in the application, 
When the deerse sought to be reviewed was 
passed, the judgment of the Probate Oourb 
was not in existénee, Itis, therefore, not a 
new matter or whieh the application for 
review eould be granted. Reads Order 
XLVII, rule 1, Civil Prosedure Code, and ` 
refers to Kotaghtrt Venkata Subbamma Rao v. 
Vellanki Venkatarama. Rao (1). See also 
Kumar Sarat Kumar Hoy v. 8ripait Ohaiterjee 
(2) and Golamalt v. Abdul Karim (3). 

Babu Monindra Kumar Bose . for- Babu 
Oharu Ohandra Biswas, for the Opposite 
Party. 

[Nzwsoong, J.—I don’t want to hear you 
on the question of limitation. ; 

On the sesond point my submission is that 
the present is a fit ease for granting the ap- 
plication for review. The evidence on whieh 


‘ 


(1) 24 M. lu 10; 27 I, А. 197 at 203; 4 C. Ww. 
N. 726; 10 M. L. J. 221; 2 "Bom. LR. TH T Bar. Р. 
С. J. 678 (P. O.). 

(2) 50 Ind. Сак 119; 28 0; W. М. 242 at. P. 


(8) 5 Ind, Cas. 182; 110. 1. J, 26; 140. W. N, 
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I invited the Court to review its judgment 
same into eXistenee only after the termi- 
nation of the Probate proseedings. it is, 
thérefore, а new matter within the meaning 
of Order XLVI[ of the Code of Civil Pro. 
eednre. Refers to Jadab Chandra Maulik v. 
Manik Sarkar (4). 

Dr, Dwarka Nath Mitter replied. 

JUDGMENT.— The faotr, so faras they 
are material for the disposal of this Rule, are 
as follows: One Chinta Moni Chakrabarti 
died leaving as his only heir his daughter 
Soudamini Debys. ‘The petitioners purchased 
the interest inherited by Soudamini in sertain 
properties left by OChinta Moni. On the 
18th. of September 19:6, the petitioners 
as plaintiffs sued for partition. and one of 
the defendants in that suit was Bhagabati 
Debya—the widow of Ohinta Moni's brother. 
On the 13th of September 1917, the plaintiffs 
obtained a preliminary desree and, on the 
2lst of Marsh 1918, they obtained the final 
deoree. During the pendeney of that suit, 
Bhagabati Debya set up a Will alleged to 
have been exesuted by Ohinta Moni, under 
whieh she olaimed а life-interest in the pro- 
perties in suit and, on the lith of February 
1917, she applied for Letters of Administra 
tion'of that Will, She was granted Letters of 
Administration on. the 26th of Mareh 1918, 
that is to say, five days after the final deeree in 
the partition suit. Against the order granting 
Probate, there was an appeal to the High 
Court, and the grant was confirmed on the 30th 
of July 1919. Prior to the oonfirmation by 
the High Oourt on the 80th June 1919, Bhaga- 
bati applied for a review of the judgment 
deeresing the partition suit. This application 
Хог review was granted and an appeal against 
the order granting review was unsuosessful, 
and against these orders the present Rule has 
been obtained. 

The first ground taken on behalf of the 
petitioners is that the,applisation for review 
‚жав, time-barred, it not having been made 
within 90 days of tha.date of the final deoree, 
There would be sonsiderable forse in this 
sontention had the lower Courts held that 
the applisation was within time. Bat the 
basis of their desision was that, though 
the applisation was time-barred, sufficient 
eause had been shown by Bhagabati to 


(4) 251 Ind.}0as, 85% 20 C. 1, J. 818, 


justify the admission of the ра 
under sestion 5 of.the Limition Aet, Sitting 
in revision, І `ат unable to hold that the 
lower Courts had not jurisdietion to 
eonsider that Bhagabati was justified in 
waiting until the desision of the High Oourt 
before making her application for review. 
That ie what she intended to do. But she made 
it before that decision, besause the petitioners 
in this ease were taking out exesution of the 
desres whish they had obtained. But it 
appears to me that this Rule must suoseed 
on the seeond ground taken. The appliea- 
tion for review was made to a Judge 
other than the Judge who passed the deeree, 
and it is contended that there had bean no 
diseovery of new and important matter or 
evidenee аз is referred to in rule і of 
Order XLVII, Oode of Civil Prosedure, 
so as te give the lower Courts jurisdie- 
tion to grant the review. As already pointed 
out, the grant, of Latters of Administration, 
whieh was treated by the opposite pirty 
as а new and important matter ог evidense, 
was not made until after the final decree in 
the partition suit. In the ease of Kotaghiri 
Venkata Subbamma Rao v, Vellanki Venkata- 
ruma Rao (1), their Lordships of the 
Judisial Committee held that when 
an application was made for review of a 
desres on the dissovery of new and import- 
ant matter and evidenee, the ground of 
amendment must, at any rats, be something 
whieh existed at the date of the deeree, and 
this has been held to make a judgment de- 
livered after the deeree sought to ba revie ved 
no material on whieh an applisation for 
review ean be based [see Kumar Sarat 
Kumar Boy v. Sripati Ohatterjee (2)]. The 
learned Judge of the lower Appellate Ocart 
has relied on the desision in the ease of 
Jadav Ohandra Maulik v. Manis Sardar (4) 
as an authority for holding that a review 
of judgment oan be made on the ground of 
a judgment of the High Court whieh was 
dissovery of a new and important matter, 
Bat he has overlooked the differenee in that 
.ease that the judgment of the High Court, 
whish was held to be a good ground for 


.review, was delivered before the judgment 


whieh was sought to be reviewed. I must 
hold, therefore, that when the applisation 
for review was made, the fasts alleged 
therein were not suffisient to give the learned 
Judge of the, Qourt of frat instenee juris. 
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dietion to. review the judgment of his 
predesessor. 

The result is that this Rule is made 
absolute,and the orders of the lower Courts 
granting the review are reversed. The 
petitioners will get their eosts in this Court 
and inthe lower Courts, the hearing-fee in 
this Court being assessed at one gold mohur. 

zl. Rule made absolute, 





PATNA HIGH COURT. 
APPEALS FROM APPELLATE Окои Nos, 554 
AND 555 or 1920. 
November 22, 1921. 
Present: — Mr, Justise Das and 
Justice Sir John Buoknill, Kr. 
Choudhary NAZIRUL HAQ—Devaxpant 
— APPELLANT 
versus 
Ms. ABDUL WAHAB KHAN awp OTHERS 
—RX8PONDENTG, | 
Evidence Act (I of 1872), s. 86—Kistwar map 
admissibility of —Question of possession, 
A Kistwar Survey Map is admissible in evidence 
оп the question of possession between the parties, 

Appeals from а decision of the Distriot 
Judge, Monghyr. 

Messrs. Sultan Ahmad and S. M, Tahir, 
for the Appellant. 

Measrs, 8, M. Mullick and N, N, Sen, for 
the Respondents. 

JUDGMENT. 

“Das, ‘J.—The point that has been argued 
before пя is that the learned Judge in the Court 
below erred in relying upon matters of des- 
sription in the Kistwari Map. The plaintiff 
bases his title upon the Kistwari Map whieh, 
bears the signature of Mr. Watson, who 
was at that time thé Assistant Superintendent 
of Survey. The map shows that there exist- 
ed in the Mouza in question two blosks of 
lands constituting two Jagirs, one of whieh 
was in the possession of Lala Gurdayal, 
the other being in the possession of Рига 
Chowdhary, heir of Tikaram Sipahi, Mr. 
‘Sultan Ahmad on behalf of the appellants has 
argued before us that we may, if we like, pre- 
pume the sorreotness of the physieal features 
;representéd in the map, but that we are not en- 
Killed to presume tbe eorreetness of the state- 
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ments as to the possession of Parai Ohodwhury 
and Lala Gurdayal Singh in the map. Iam 
unable toagree with this eontention,. Seotion 
36 of the Evidense Aet provides that " states 
ments of fasts in issue or relevant facts, made 
in published maps or sharts generally offered 
for publie sale, or in maps or plans made 
under the authority of Government, as to 
matters usually represented or stated in sush 
maps, sharts or plans, are themselves rele: 
vant faeta,” There are deoeisions too numer. . 
ous to mention thatthe Survey Map is evi- 
dense between the parties quantum. valeat. 
Primarily it is evidense of possession but 
as has been pointed ont,. evidenee of. 
possession is always evidenee of title; see 
Shusee Mookhee Dossee v. Візвеввитве Debee (1). 
It has been pointed out that so-operation 
of the parties interested in the measure- 
ment is required to be sought by .the 
Survey Offieers and that itis reasonable to 
presume that the-parties were present at, and 
had notise of, the Survey proeeedings. There 
is, thersfore, good reason for receiving 
Survey Maps in evidenee on the question 
of possession between the parties, It 
bas been argued that to  reseive these 
maps in evidense on the question of posses- 
sion is to allow a surveyor to usurp the fune. 
tions of a Civil Court, In my opinion the 
argument is wholly unsustainablé. It is 
true that a surveyor has no authority to 
deside any question of title between the parties, 
but as has been pointed ont, he has 
authority to see what are the boundaries and 
bearings and also, I may add, as to who isin 
astual possession of the land, It isunnesessary 
to go through the sases whieh have been 
desided with referense to the question whieh 
has beenargued before us. I.may, however, 
usefully refer to Koomodinee Debia v. Poorno 
Ohunder Mookerjes (9), Shusee Mavkhee Dosses 
v. Bissessuree Debes (1), Ram Narain Doss v. 
Mohesh Ohunder Banerjee (3), Prosonno Ohunder 
Roy v. Phe Land Mortgage Bank of India 
Limited (4) and Satcowrt Ghosh Mondal v. 
Secretary of State for India in Ооипей (5). 
I must dismiss these appeals with costs. 
BUOKNILL; J.— Iagree, a 
i ДАұрваї dismissed, ‘ 
8 10 W. Б. 843. { 


2) 10 W. R. 800, ‹ . з я 
(8) 19 W. Е. 202, 
(4) 25 W. R. 453. 
© 22 C, ?52а& рр. ш 259; il ‘Ind. Deo. (и.в) 
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OALOUTTA HIGH COURT. 
~ Сити, Rozz No, 688 ок 1920, 
February 7, 1921, 
Present:—Mr. Justise Riehardson, 
Тнк RUSSA ENGINEERING 
WORKS, Lrp.— Petitioner 
versus 
BHADRESWAR DAS — 
Opposite Parry, 


Pravincial Small Cause Courts Act (IX of 1887), 
Sch. TI Art. 81—Account, suit for—Suit on agreement 
to execute work, * 


A suibfor recovery of a certain sum of money, 
based on an agreement between the plaintiff and 
ihe defendant whereby the plaintiff was to supply 
raw materials and the defendant was to exeonte 
moulding and oasting work to be paid for at 
certain stipulated rates, subject to deduction for 
bad workmanship and subject also to the return at 
the end of each month of all such materials or 
metals as the defendant did not use for the work 
he had to perform, is not а suit for account and is 
cognizable by a Court of Small Causes. 


Kghetra Nath Bhuiya (Banerjee) v. Kali Dasi Dasi, 
41 Ind. Cas. 929; 21 О. W. М. 784; 27 0. L. J. 96, 
followed. 


Rule against an order of the Judge of 
the Oourt of Small Causes at Sealdah, in Suit 
No. 1576 of 1920. 

FAOTS appear from the judgment. 

Mr. A. K. Ghose and Babu Debt Prosad 
Dutt, for the Petitioner.—This Rule was 
granted against an order of the Couct of 
Small Oauses in returning a plaint involving 
intrisate and minute points of aseount. The 
Judge says that there is no suit for aesounta, 
Tha suit arose out of а aontraet between the 
Oómpany and the defendant, whereby the 
Company was to supply raw materials and 
the defendant was to exeeute moulding and 
casting work to be paid for at eertain 
stipulated rates subjest to deduetion for bad 
workmanship. 

In the suit a веһейп1е of materials supplied 
to the defendant has been setout. There 
was an agreement to the effeet that in sase 
of ‘bad workmanship, the man would be 
liable for damages, 

The defense is that no material was taken 
out by him. No aesount has been asked for, 
' ГВхонаврвон, J.—Under what ground has 
the Judge returned the plaint?] 

, Mr. Ghose,—Under sestion 31 of the Pro. 
vinsial Small Danse Court Aot, 

^ The Judge relies upon sestion 23 of 
the Provineial Small Cause, Courts Ash 


.sase is а Company known as 


See Kshetra Nath Bhuiya (Banerjee) v. Kal 
Dast Dast (1), 

(Rigaazpson, J.— Was the attention of the 
Judge drawn to this сава, 

Mr. Ghose.—I ean’t say. 

No ons appeared for the Opposite Party. 

JUDGMENT,—The petitioner in this 
the Russa 
Engineering Works, Limited, The suit to 
whish the Rule relates was brought by the 
petitioner asplaintiff against the defendant, 
а moulding Mistry. The plaint set up an 
agreemsnt between the Company and the 
defendant, whereby the Company was to 
supply raw materials and the defendant was 
to exeeute moulding and sasting work to 
be paid for at sertain stipulated rates, subject 
to deduetion for bad workmanship and aub- 
jest also to the return at the end of eash 
month of all sueh materials or metals as the 
defendant did not use for the work he had to 
perform. The learned Small Cause Court 
Judge returned the plaing on the ground 
that it involved infrieate and minute points 
of aesount of the materials supplied to the 
defendant andthe instruments prepared.by 
him. I gather that in his opinion the suit 
was not eognizable by а Court of Small 
Oauses. This Rule was issued on the defend. 
antto show eause why the order returning 
the plaint should not beset aside on certain 
grounds stated .in the petition, one of whieh 
was that the Court below was wrong in 
treating the suit as а suit on an agsount. 
The attention of the learned Small Oause 
Oourt Judge does not appear to have been 
drawn to the decision in Kshetra Nath Bhuiya 
(Banerjee) v. Kali Dasi Dasi (1), the prineiple of 
whieh appears to apply to the present ease. I 
have not had the advantage of hearing any 
learned Pleader for the opposite party, but 
my eonslusion is that the present is not a 
suit for an assount, The Rule must assord. 
ingly be madeabsolute. The order return- 
ing the plaint is set aside and the ease is 
sent bask fo the Small Oause Court. Judge 
to be disposed of in asesordanee with law. 
The sosts of this Rule will abide the result, 
the hearing fee being assessed at two gold 
mohurs, EE 


| Bule made absolute, . 
ost? 41 Ind, Cas, 929; 21 0, W.-M, 784; 37,0. L; d; 
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MADRAS HIGH OURT. 
Бвоонр Отт, Appear No, 1568 or 1919, 

; January 21, 1921. KM 
Present ;— Justise Sir William Ayling, Kr, 
and Mr. Justise Odgers. 
SONTYANA GOPALA DASEE (prap) 
AND OTBERS— Derespants Nog, 1 TO 4 AND 
Legan RxPRESRNTATIVES OF DEFRKNDANT 
Мо; 1— APPELLANTS 

А tersus 
INAPUTALAPULA RAMI 4ND OTHERS— 
Рглзмзтвев AND Devenpants Nos, 5 то 7— 

RsPONDERTS. 
Morigage—Bervice inam lands, unenfranchised— 

Subsequent — enfranchisement— Transaction void — 

Madras Hereditary Village Offices Act (III of 1895), 

я. b— Transfer of Property Act (1V оў 1682), з, 48, 

applicability of-— Adverse possession —Title under void 

transaction—Limited interest. Е 
A mortgage of service inam lands, which, at the 

date of the mortgage, were unenfranchised, but 
subsequently thereto were enfranchised, is void 
under section 5 of the Madras Hereditary Village 

Offices Act and cannot be validated under the pro. 

visions of section 43 -of the Transfer of Property 

Act; as that section has no application to save a 

transaction -of this nature. (р, 828, col 2.] 
Possession obtained through a transaction which 

the law prohibits and deólares to bé void is adverse, 
but by virtue of such possession a person does not 
acquire a higher title than he has prescribed for, 
and where .he prescribes forno higher title than 
that of a usufructuary mortgagee, he acquires 
only the right of such:mortgagee. Гр. 329, cols. 1 & 2.] 


Second appeal against а deeree of the 
Distriet Court, Ganjam, at Berhampur, in 
Appeal Suit No. 467 of 1917, preferred against 
a deeree of the Court of the Distriet Munsif, 
Ohisasole, dated the 31st August 1917, in 
Original Suit No. 400 of 19:4, 

FAOTS appear from the jadgment. 

Mr. О. S. Vencatachariar, for the Appel: 
lants.— The suit. in ejeotment is not main- 
tainable. Though the mortgages are void, 
the mortgagee was in possession for more 
than 12 years. Не has acquired an absolidte 
and indéfeasible title by adverse possession 
and the plaintiffs sannot dispossess them, 

Mr. B. Jagannadha Dass, for the Respond. 
ents.—The defendants.mortgagees have not 
asquired an absolute title, They ean at best 
slaim to have presoribed for title by adverse 
possession as usufrustuary mortgagees. They 
have not elaimed or affeoted a higher title, 
They are liable to be redeemed and аевоппїв 
may be taken йв in an oxdinasy suif for 
redemption, _Javerbhat Jor abhat у, Gordhan 


Nársi (1). ` ү 
(1) 28 Ind Cas, 442; 8^ D. °Е&;17 Bom. L. В, 209. 


JUDGMENT,—This is an appeal by 

defendants Nos. 1 to 4 in the suit whioh was 
brought by the plaintiffs on the footing of 
two usufruetuary ‘mortgages, Exhibits A and 
B, in whieh‘ the father-in-law of the first 
plaintiff and the father of the sesond plaintiff 
were the mortgagors and the firat defendant 
was the mortgagee. The plaintiffs claim 
that the mortgage-debt -having been som- 
pletely diseharged, they sre entitled to the 
possession of the mortgaged lands by ejeation, 
of the defendants. They also elaim an. 
aecount, : 
- The mortgage-deeds are dated respeatively 
27th September 1892 and 28th April 1823. 
The written statement filed by the defend- 
ants admits that the father-in-law of the first. 
plaintiff, the sesond defendant and sertaim, 
minora beeame indebted up to 13th Mare 
1887 in the sum of Rs 560 in respest of the 
plaint-mentioned registered deeds of mort- 
gage with possession and they exesuted a, 
settlement of assount. ; 
aasount and plead that the sum of Rs. 950 
and odd is still due to them and that the 
plaintiffs sannot redeem without paying this 
sum. 

The issues, as originally settled, were for 
aosounts and on the question of noun- 
joinder of certain alleged, neeessary parties. 
But, on remand, the Distrist Munsif framed 
an additional issue whieh is the point taken 
in the sesond appeal before us. That issue 
rons as follows: “ Are the suit mortgages 
void on aseount of non-enfranehisement, and, 
if so, is the plaintiffs suit in time and the 
elaim for possession of the lands not bar. 
rəd?” Both the lower Courts have held 
that the plaintiffs are entitled to redeem, 

The suit lands were unenfranchised serviee 
énam lands at the date of Exhibits A and В, 
though they have been enfranehised minae. 
The mortgages are, therefore, by the provi- 
siona of seation Sof Madras Ast III of 1895 
slearly void; and there is ample authority for 
holding that the provisions of seation 43 of the 
Transfer of Property Aot sannot- be applied 
во ав to save a transaction of this sort. Vide 
Narahari Sahu v. Kira Korithan Naidu (2), 
Bachu Ramayya v, Dara Satchi (8) and 


(^) 19 Ind. Gag. 881; (1913) M. W.N: 415; 24 M. 
L. J. 462 3 


. (8) 21 Ind, Cas, 600; (1918) М. W. N. 995, 14 M. 
1. T, 430; 27 M. L, J. 685, } 


They also file an ` 
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Karri Ramayya v. Villoort Jagannadham (4). 
The appellants eontend that, as the mort- 
gages are void, the defendants having been 
in possession eontinuously sines 1892 to 
‘the date of the snit in lyid, have aequired 
an absolute title to the suit lands and eannot 
be dispossessed by the plaintiffs or by 
anybody else. The respondents, on the 
other hand, eontend that, while admitting 
that the defendants have been in possession 
for over 12 years, they have not preseribed 
for any higher title than that of mortgagess 
in possession and are, therefore, liable. to. be 


redeemed and dispossessed on aesounts being 


taken. The question for desision is which 
of these: views ів sorrect. 


The learned Vakil for the respondents- 


relies largely оп в ease reported in Javerbhat 
Jorabhai v. Gordhan Narsi (1), where a house 
and oertain properties were mortgaged. and 
the mortgage was void under the provisions of 
the Bbagdari Ast (Bombay- Aat V of 1862), 
The mortgage-deed, however sontained a 
covenant for compensation payable to ‘the 
mortgagee in the event of dispossession. The 
defendants aontended that the mortgage 
being void, the suit was barred by limitation. 
It was, however, held that the sovenant 
was в collateral contract independent of the 
invalid mortgage and that the mortgagee 
sould resover on it, The learned Judges 
in that oase, however, went further and as 
justifying the plaintiffs’. elaim for compen. 
.Bation for disturbance under the sovenant, 
they desided (page 372)* that the possession 
of the plaintiff from 1897 to 1909 give him 
an absolute title to the limited interest of a 
mortgagee in possession, and "in assertion of 
that right held adversely to the defendants 
who continuously attorned to him." The 
ease reported in ddam Umar Sale v. Bapu 
Bawaji (5) is authority for the proposition, 
if any is ‘needad, that posapssion obtained 
throngh a transaction which the law pro- 


hibits) and deslares to be void is adverse, - 


and the learned Judges there point out that 
` itis just such possession originating without 
eolonr of title, whieh is contemplated by the 
law of limitation. (Of. President and Governors 


' (4) S0 Ind Cas, 689; (1915) M. W. №. 838; 2 L, 
W, 874; 18 M. L. T. 860; 89 M. 930. 

(5) 1Ind. Oas. 663; 83 B. 116; 10 Bom. L. В, 
- 28. 

.* Page ef 39 B, [Ed.] 


of Magdalen Hospital v. Knotts (6), where 
the possession obtained under void leases 
was held to be adverse.] In Budesab v, Hane 
manta (7) it was held that a partial interest 


‘in land may be lost by adverse’ possession 


as wellas the whole interest and that the 
right to such partial interest may be 
asserted by suit, The learned Judges refer 
to two Madras desisions, apparently with 
approval, v:e, Madhava v. Narayana (8) 
wheré it was held that adverse possession 
for 12 years of a limited, t. e., kanom, intereat 
in immoveable property is a good plea to- 
a suit of ejestment to the extent of that 
interest. In Sankaran v, Periasamt (9) 
whioh is the other ease referred to, it waa 
held that posséssion of a ' limited “interest in 
immoveable property may be just as much 
advérse for purposes of barring a anit for 
the determination of that limited interest- 
88 is adverse possession of a complete 
interest in the property to bar a suit for the: 
whole property. Further in Sundara 
Gurukkal v. Subramanta Archakar (10) (a 
decision of this Court) it was held that, by 
virtue of adverse possession, a person does: 
not aequire a higher title thín he hag 
preseribed for. There, the о ве of Arehaka 
of a temple and the properties attashed 
thereto were usufruetuarily: mortgaged, and 
after the expiration of the period of redemp- 
tion, the mortgagee oontinued in possession 
for the preseriptive period. The learned 
Judges held that the  morigagee acquired 
only the right of a nsufrustuary mortgagee 
and not the right of absolate ownership. : 
It appears to us that the decisions quoted 
above must be followed, "There is no evi- 
dense in this ease that the defendants ever 
claimed or thought that they were preseribing 
for the whole interest. The plaint and the 
written statement, as pointed ont above, are 
based entirely on the void mortgages, It 
was not till the remand trial before the 
Munsif that the question of the effeet of 
the possession of the defendants under the 
void mortgages was raised: and considered, 


(6, (1879) 4 App, Cas, 324; 48 L. J. 
T. 466; 27 W. R. 602, 3 ELLE 
» (7) 21 B. 609; 11 Ind. Dec. (x, s.) 841, 

(8) 9 M. 244; 10 Ind. Jur, 61; 3 Ind. Deo, (м. в.) 


567. 
(9) 13 M. 467; 4 Ind, Dec. (N, в) 103 
(10) 16 Ind, Cas. 960, лыр 
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No other question was argued in sesond 
appeal, We muat, therefore, hold that the 
defendants have not pressribed forany higher 
title'than that of usufrustuary mortgagess. 


In ік: view, the: judgment . of the. lower ` 
right and the sesond , 


Appellate Court in.. 
appéal must be dismissed with eosts, 2 

On the memorandum of objestions it is 
argued for-the -appellants . that only three 
years’ rents and ‘profits вап be: resovered, 
on 
ueufrdstuary . mortgage are personal and 
that-the ‘title of the true owner is.. not. 
trarbférred to the 
has ‘remained in. possession for the. period 
required by the Statute of Limitation (Of Tich- 
borne -v. Weir (11) ], the sonditions do not 
affest the latter. and eannot ba enforced 
against him. The‘ вае in Punugu Subbiah. 
v. Nukalapatt Rami Reddi (12) is also quoted. 


It is admitted that had the mortgages been. 


valid, the 3 years’ rents and profits elaimed 
by the‘respondent would be recoverable, The 
eases ‘sited desl with the possession of 
strangers to the true owner and do not apply. 


to^the ‘present ease, ‘where as pointed out . 


above the parties:all along eonsidered that 
they ossupied the-position of mortgagors and 
mortgagees: and the provisions (if any 
made for the disposal of -the rents and profits, 
of the mortgaged property must have been 
perfestly well known to them all,- It appears 
to us that eonsistently with our judgment 
in the appeal that -the - parties after the 
expiration of the period of limitation in 
faet Oceupied the position of usufrustuary 
mortgagors and mortgagees, we must hold 
that, in the -eirsumstanses of this ease, 
rente. and profits from 1906 to 1914,. the 
date of suit, are reeoverable. 

The memorandum of objestions is, therefore, 
-allowed with sosts; the desree of the Distriet * 
Judge will be modified .assordingly and -that 
.of the Distrist Mansit гене, . 

м, QE 
a EA x “ippa фина, 
des: of Objections allowed. 


(зї) (1802) 8 L. Т, 735; 4 R. 26. ; 
(12) $8 Ind. Cas. 826; 30 M. L. J. 881; 19, і, т. 
219; (1916) I'M. W, №, 289; 89 М; 959, 
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OALOUTTA HIGH COURT. 
AÁPPEAL FROM ÅPPELLATE DEGREE 
. No, 820 or 1919. 
Maroh 11, 1921. 
Present :— Justico Sir N. R. Ohatterjea, Kr., 
and Mr. Justiee Suhrawardy. 3 
KARIM OHAKLADAR—Derexpaxt No. 1 
— APPELLANT 
versus: * 
тай SAPORANNESSA ВІВ! AND OTHERS 
—PrAmTIFR AND DEFENDANTS- RESPONDENTS. 
. Landlord, and tenant—Ocewpariey holding—Separaté 


portions held by several tenants — Transfer by one tenant ^ 
—Abandonment. 


ants 


Where there are several tenants in a holding > ' 
and each-of them holds а separate portion of the”: 
holding, each of those portions should not be treated . 
as a separate holding and a transfer of one of 
these portions would: not operate. as an gbandon. . 
ment which would entitle the landlord to re- enter 
that -portion. [р. 382, col, 1.] И 

Appeal against a. desree of the Sub- 
ordinate Judge, Third Court, Das6esa, dated the 
7th February 1919, affirming that of thé 
Munsif, Firat Court at Munshigunj, dated the . 
815% July 1917. 

FAOTS appear fiim the judgment. ^" ° 

Babu Debendra Ohandra Pal (with: hiii ` 
Babu Aattaranjan. .Ghosh), for the Appel: 
lant.—Defendant No. 1 is the appellant: 
The appeal arises out of a suit for khas 
possession ‘of an 8-anna share of the holding 
in suit. One Salimuddi was the original 
tenant of the holding, whieh is a non. trans. 
ferable oesupaney holding. He died leaving 
в воп and two deughters—Khedi Bibi and’ 
Khati Bibi. The former sold her undivided’ 
4-anna share fo & third person, who again 
sold... it to the brother. Subsequently 
She. surrendered . her share to the 
plaintiff landlord. Khati Bibi, | the other: 
gister, also sold her share to the ‘prothér who? 
is the appellant, The first Court“ ravo 6 
partial deeree iu respest of Khedi's 4 anna 
share, inasmueh as the game was surrenderéd 
to the landlord, On  appesl, it was held 
that there having been an abandonment of the 
8 annas belonging fo the two sisters, plaintiff 
was entitled to the same, and the suit wads 
deereed in full, My first submission that thé 
surrender having been found to be eollusive, 
the Court ought not to have, decreed the suit. 
Sesondly, there ean be no valid abandon- 
ment in law in respeat of an undívided share 
of a holding. The holding was one and stood 
in my name, and 1 have been paying the 


1 
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rents sinse my father’s death. The sisters 
bad no sonnestion with the holding. They 
were never in possession of the holding at 
anytime. They were not the tenants of the 
holding. I submit under sueh sireumstanses 
transfer of a portion of the undivided holding 
would not operate as an abandonment by the 
tenant. Refers to Satish Ohandra Ohotterit 
v. Bejoy Kumar Pal (1). The plaintiff is, 
therefore, not entitled to get khas possession 
and the suit ought to be dismissed. 

Babu Jitendra Kumar Sen, for the Re. 
spondents.—Seetion 86, Bengal Tenansy Ast, 
slearly empowers a ryof to surrender -his 
holding. A yot ineludes a во sharer roi. 
See.Kubir Munshi v. Batkunta Ohandra (2), 
where a relinquishment by one so-tenant was 
held to be valid. So far as the share of the 
outgoing tenant is soneerned, it is vaaant. 
` Refers to Peary Mohun Mandal v, Radhika 
Mohan Hasra (3). The mere fast thata so- 
tenant pays rent on behalf of his eo sharers does 
not disentitle the landlord to resover rent from 
the ‘eo-sharers. ' The wordings of sestions 86: 
and 87 are not dissimilar, The latter sestion: 
does not say that the entire holding must be’ 
ment of the entire interest of a ‘ryot in а 
holding. Refers to Provash Ohandra ‘Chat: 
terjee v, Jaharuddin Mandal (4). 

Babu Debendra Ohandra Pal replied in 
brief, © 

JUDGMENT.—The question raised in this 
appeal is whether the plaintiff is entitled, as 
landlord, to khas possession of an undivided 
8-anna share of a non-transferable oseeupaney 
holding on the ground of abandonment by 
some of the tenants. It appears that the 
holding belonged to one Salimuddi who’ died 
leaving hisson Karim, the defendant No. 1, and 
two daughters, Khedi Bibiand Khati Bibi. 
Khedi Bibi transferred her 4-anna undivided 
share to one Khalik, who in hig turn: sold it to 
Karim in Baisak 1328. After having trans. 
ferred her interest, Khedi Bibi surrendered 
-her 4-anna share in favour of the landlord. 
The other daughter Khati Bibi also transferred 
her undivided 4-annas share to Karim, the 
defendant No. 1. The landlord ‘sued for 
possession of 8-anna share on the ground 


+ 
т (1)318 O: W. N, oxx (120) Notes. - = 4 
. (2) l1 Ind. Cas, 882; 15 С. W. N. 680. 
(8) 50.1, 
- orta Cas, 49; 32 0, I. de 7q 


INPIAN OASES. 


331 


that Khedi Bibi -and Khati Bibi had 
abandoned their interest inthe holdi:g and 
also on the ground that in regpeat of the 
share of. Khedi, there was в surrender in 
favour of the landlord, The Qourt of first 
instanoé gave a dearee to. the plaintiff, їй 
respect-of Khedi's share. but disallowed the 
claim with respeat of Khati’s share, On 
appeal, the learned Subordinate Judge held 
that the surrender was eollusive, but he was of . 
opinion there was an abandonment ‘of the. 
shares of Khedi and Khati and that in eon. - 
Bequenee the landlord was entitled to posses- ` 
Bion,in respeet of both those shares. Defend. ^ 
ant No, 1 has appealed to this Court. E 
The only question for consideration is whe- . 
ther, in the cirsumstanses, the landlord is 
entitled to get а deeree for 8-anna share of, 
the holding. [tis foünd that the holding 
stood in the. plaintiff's sherista in the name 
of Karim, defendant No, 1, and he was 
resorded as the. воје tenant . of the holding 
in oertain; settlement proseedings, and that. 
faot is admitted on behalf. of the, plaintiff, 
The .holding waa one and. entire. Tha 


‘transfer was made in the one ease, direstly, 


and in the other ease, through Khalik to the 
defendant No. 1 in whose name the Jama stood 
and who, ainsa the death of his father, was 
alone paying the rent of the entire holding.. 
It is eontended on.behalf of the respondant 
that there may ba a surrender of an undivid- 
ed share of a holding. That may Бе eoneed- 
ed, but it does not follow that there was an 
abandonment or that in the, eíreumstanees of. 
ihe present ease the landlord ia’ entitled to. 
get khas possession. The learned Sub- 
ordinate Judge says: There was no impedi- 
ment to the shares of the sisters being treated 
as separate tenancies if the landlord wished 
to do so.” But the shares could not be 
¢reated as separate tenansies unless all the 
tenants and the landlord agree, and we do not 
see how the landlord sould treat the undivid. 
ed shares of Khedi and -Khati as separate 
tenancies without the. sonsent of. Karim. А 
“ holding " must sonsist of gn entire parsel or 
parcela of land and it does not appear that any 
entire parsel of land. was, ever in the posses: 
sion of Khedi Bibee and Khati Bibee. Hyen 
in sush а жаве, -it has been. held: that the 
transfer of a portioh of a holding does not 
amount to an abandonment во as to entitle 
the landlord to re-enter upon that portion: 
In an unreported oase, Sesond Appeal 
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EKLAL JHA ©, GRANT, 
No. 1795 of 1906, desided hy Brett and 
Flateher, JJ., on the 16th February. 1909, 
Satish. Ohandra Ohaiterjes v. Bejoy Kumar. Pal 
(1), the learned Judges observed: "the 
learned Pleader for the appellant admits 
that only & portion of the holding has 
been sold, bnt ` Һе says that that portion 
of the сопе is) & eomplete holding 
within the mead jng of the Bengal Tenaney 


Act besause that is the interest of one of the- 


-tenants and that tenant has transferred the 
whole of his interest to the purehaser. We 
are unable to agree in the view that where 
there are several tenants in a holding and 
each of them holds a separate portion of the 
holding, eash of those portions should be 
treated as a separate holding or that a 
fransfer of one of those portions would 
operate as an abandonment which would 
entitle the landlord to re-enter that portion." 
The present ease is much stronger than.the 
ease aited above, There is nothing to show, 
as already stated, that the. ladies held any 
‘entire pareel or pareela of land separately. 
Defendant М№о, `1 was registered in the. 
landlord's. skerísía as the anole tenant and 
the transfer were made to him, 
ocireumstanses, we do not think that the. 
landlord was entitled to get khas posses. 
sion, 

The result is that the deeree of the lower 
Appellate Court is set aside and the 
plaintiff's suit dismissed with sosts in all 
Courts. 

Appeal allowed, 


PATNA HIGH COURT. 
APPEALS FROM APPELLATE DEORESS 
Nos. 855, 856 лир 868 ов 1920, * 
November 22, 1921, 
Present: —Mr. Justico: Ross, р 
EKLAL JHA AND OTHBRS—DEFENDANTS— 
А APPELLANTS 
versus ` 
WILLIAM MELING. GRANT? anp отаввз— 
PLAINTIFFIS— RE8PONDENTS, 
i Bengal Tenancy Act (VIII of 1885), s 29 (8)— 


Landlord and tenant—Enhancement of font Grounds 
fer enhancement, ` . 


In order to avail himself of the. provisions of 
clause (8) of section 29 of the Bengal Tenancy, Act 
a go must establish; — j 
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(1) that the raiyat has held his land at a 
specially low rate of rent in consideration of culti- 
vating a particular crop for the convenience of his 
landlord; 

(2) that he is released from the obligation of 
cultivating this crop; and 

(8) that he deems the rent which he agreed 
to pay fair and equitable. [p. 333, col. 1.] 

Section 29 (8) of the Bengal Tenanoy Act means 
that one of the purposes of the tenancy is the grow- 
ing of a particular crop and, in, consideration of. 
that, the rent is not merely a low rent but a rent 
specially low on that account. Гр. 884, col, 1.] 


Appeals against a deeree of the: Distriet 
Judge, Bhagalpur. 

Messrs. Kulwant Sahay and Sambhu Saran, 
for the Appellants. 

Messrs. Hasan Imam, Р, О. Manuk, S. M. 
Mullick, 8. О, Ray and Niro? Ohandra Ray, 
for the Respondents. 


. JUDGMENT,— These are three appeals 
by- the defendants against the deereg of 
the Distriet Judge of Bhagalpur modifying 
the deeree of the Munsif in three suits 
for rent. The plaintifs are paínzdars of 
Shibpur hal patti and Shibpur sabiq patti 
and the defendants are their tenants, There 
were two main questions before the Munsif: 

(1) Whether the defendants held land in 
exsess of theland settled with them; and 

(2) What istherent lawfully payable by 
the defendants? 

Both the Munsif and the Distriet Judge 
desided the first point in favour of the 
defendants. There is a eross.objestion in 
this Court by the plaintiffs against this 
finding, but this was not pressed and must 
be dismissed. The only question in debate 
here is the rate of rent. It is unnesessary 
to go into the early history of the holdings, 
The Distrist Judge finds that the tenants 
had oesupaney rights prior to 1888, when 
the first of а series of three kabuliyats was 
exeeuted, Ву this habulZyot whieh is drawn 
as в settlement for a term of 10` years of 
land whish was already the jote of the 
tenant, the tenant agreed to grow indigo 
on one-fourth of the holding at the ehoiae 
of the landlord, getting the seed free 
and stipulated priee for the erop. There 
is a resital that the sonditiona regarding 
indigo are’ assording to the ansient oustom 
of the village and that on these vary 
conditions the rent has been fixed, 
There is a penalty of one rupee a- bigha 
exeess rent over the entire holding: for 
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the rest of the term in ease the tenant 
in any year refuses to give one-fourth of 
his land for indigo, !In 1902 fresh Каби. 
liyals were exeented in similar terms for 
а period of 7 years, In 1909 the third 
kobuliyat of the series was executed, 
This dosument differs from the earlier in 
two respeote: (1) It begins with a reeital, 
ппёгов as it appears from the findings of 
both the Courts below, ав to the length of 
the lugga by whish the settlement was 
made. This is a matter affesting the first 
of the two main questions referred to above, 
(2) It recites that by reason of the tenant 
growing indigo on one fourth of his land 
the proprietors had settled the land at 
a less rent (kam shara men), but the pro- 
prietors Lad now stopped the manufacture 
of indigo and henee the tenant agreed to 
the enbaneed rent whieh had been imposed 
ороп his holding and he and his heirs and 
representatives have and will have no 
objeation thereto, This enhansement is at 
the rate of 12 annas a  bigha, The 
existing rent is at about Re, 3 per digha, 
Consequently the enhanaement is twiae as 
much as is allowed by section 29 of the 
Bengal Tenaney Aet and the agreement is 
void unless it is protested by section 29 (3), 
-That is the question for decision in these 
:арревів. 

In order that this elause may operate three 
"fadtora must sonour: 

(1). That the ratyat has held his land at 
в spesially low rate of rent in sonsideration 
of sultivating a partisular erop for the son- 
venienoe of his landlord ; 

(2) That he is released from fhe obligase 
‘tion-of sultivating this erop:; and 
. (8) ‘That he deems the rent whieh he 
agreed to pay fair and equitable. 

"Һе Munsif held that the first faetor was 
not present, He diseussed the evidence of the 
plaintiffs’ witnesses and found that none sould 
‘say that the rent fixed for the defendant’s 
.holding was spesially low. Не refers in par- 
ticular to three witnesses who speak about the 
rent, All that the witnesses say is that the 
rent was low in consideration of growing 
‘indigo. But they admitted that they did 
not know anything abont the settlement 
with any of the defendants and, therefore, 
they. eould not say that the rent was 
specially low. Не also refers to the sd- 
mission of one of the plaintiffs’ witnesses 
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that the rent payable was higher than in 
the neighborring lands. He disousses the 
kabuliyat of 1888 aud shows that the defend. 

ants did not enter under that kab uliyat, 
whioh eonsequently did not, show the insi. 
dents of the tenaney at its origin. 

The learned Distrist Judge reversed this 
finding in the following terms: ‘The former 
rate at which respondents held was spesially 
low, as appears from the oral evidenee as 
well as from their own admissions in the 
kabuligats." The learned Counsel sontends 
But 
the finding itself is not in terms of the seation 
and does not amount to a finding of the fast 
whioh the sestion requires; and it is not a fair 
judgment of reversal. The-learned District 
Judge does not indicate what the oral 
evidence is that proves the fast required 
whereas the Munsif has shown that the oral 
evidense does not prove it, The kabuliyais of 
1888 and 1902 say nothing about а low rate 
of rent, nor oan it be inferred from their terms, 
There ramains only the resital in the kabuli- 
yat’ whose validity is the question ` in 
igsue, and the learned Oounsel relies mainly 
on this. Не also relies ^on the faet that tha 
rent has never been enhanced, as leading to an 
inferenee of specially low rate of rent in воп- 
sideration of growing indigo. If any іпѓегепве 
was to bedrawn from the mere faot of non. 
enhaneement, 16 would apparently be that 
the rent was already high. But thera may 
have been many reasons for non-enhaneement 
and this fast by itself does not prove anything, 
The rent might. рате been enhaneed and 
still be spesially low, and it might never 
have been enhaneed and still not be spesial- 
ly low. 

As to the kabultyat of 1909, iti is argued 


that it is evidence on whish the Distriet 
.Judge sould have based his finding. It 
-sontains an admission. 


If the admission is 
true and suffisient, the  kabuliyad is good 


во far as this fastor is eoneerned. From 


the fast that the kabuliyat is now repndiat- 
ed as void, it must be taken that the 
tenants now deny the admission tc be true, 
In these sirsumatanees the admission itself 
will not prove the truth of what it states, 
It is not for the defendants to rebut the 
kabuliyat but for the plaintiff to establish i£. 
Sadh a kabuliyat as this eannot establish 
itself. А tenant is a person under a partial 
disability in the matter of eontraet, "This 
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. Shown to be true. Moreover, if i8 ‘nbagssary to ` 


‘appears in the Resord of ‘Rights, 


` to an end,‘there remained: no: 


884. 
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aontraet, 'exogeds. his . vapagily to aontraet 
unless the. statement 88 to. the rate of rent 
is true. That statement LN now. denied and 
if the eontraet is to stand, it ust be 


consider the sufüsieney of һө” ‘adiission. 
What. section 29 (3) requires is ` . that the 
tenant has held his land аё в spesially low 
rate of rent in вопвійегаќіоп of growing а 
pertieular erop, "This must, mean hat a 
purpose of the tenaney js the | ‘growing of a 
partioular crop and, in ‘consideration of that, 
the rent is not merely 8 low rent but а rent 
apeaíally. low on that aocount, Now this 
admission shows neither of these fasts. All 
that san be gathered from itis that at the 
time of the kabuliyat of 1883 a less rent 
was fixed than would otherwise have been 
fixed, heeause the proprietors wanted indigo 
‘on one-fourth of the land. It shows nothing 


about the p purpose of the then existing tenanay 5 


nor „about the previous rent, and there is no 
evidense that the rent was ever less than 
Бә. 3 а bigha, The admission, therefore, is 
nothing to the purpose and I must hold that 
‘the first fastor i is not present, 


It is even more clear that the РНИ 
fastor is not present either. The Distrist 
Judge holds. that by the kabuligai of 1909 
the tenants obtained an uneonditional release 
for all time from an. obligation to grow 
indigo, But‘was there any obligation then 
existing? Under the kabultyats of 1888 and 


.1902 there certainly. was; but the terms 


of . these kabuliyats had‘ ron out and the 
obligation to grow indigo had eeased with 
them,: unless it was a purpose of the 
tenaney. But -the learned District Judge 
‘has pointed ` out that tlie2origin: of the 
tenaney is lost “in: obseurity. There is no 
evidense that a purpose. of the tenansy was 
the. growing of indigo and no such insident 
Ооряе- 
quently when’ the kabulwat: of 1902 eame 
bligation on 
the tenant and he ‘ould · ове his holding as 
he pleásed. The release іп 1909 is, therefore, 


“illusory and: of no eonsideration and the agree- 


jnentis bed for this reason also. `It is un- 
neeessary to eonsider the third fastor, 


In the résult I must hold that this 
habuliyai ‘Of 1909 on whieh thé elaim to 
enhaneed rent rests is void. The appeals 
are deeréed and the deeree of the Distriet 
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Judge is set aside: вай: the desres of the 
Munsif restored, . 
. The appellants will get their вовіз in this 
Court and in the Court of the District Judge. 
The eross-objeotion is dismissed. 
Appeals allowed; 
Oross-objection dismissed. 


CALCUTTA HIGH COURT, 
APPEALS riom APPELLATE DEGREES 
Nos, 569, 1142, 1143 то 1146 or 1917, 
Maroh 18, 1921, 

- Present ;—Sir N.. E, Chatterjea, Kr., 
and Mr. Justiee, Suhrawardy. ` 

Sreemutty TARAMONI OHAU. 
DHU RANI AND OTHERS — PL ANTIBES 

' —APPELLANTS . d 

versus - 
OHARU OHANDRA CHADNAURI AWD 

OTHERS —DEVENDANTS — RESPONDENTS, 


^ Hvidence’’ “Act (1 ^0, of 1872), в. 17—~Admission by 
"ied caserininterane— Admissibility å in evidence. 


A. was ihe owner “of certain lands in a village. 
In 1862 A. made a gift of the life-interest in the 
lands to B, In 1872 when the reversionary interest 
was still loftin A, he compiled а book which 
showed that the standard of measurement prevalent 
in the village was a gaf of 224 inches Thereafter 
the reversionary interest of A, having devolved 
upon B. (as trustee, B. instituted a proceeding 
under section 105 of the Bengal Tenancy Act, in 
which the question, involved was what was the 
standard of measurement in the village. The 
Court, in coming to the conolusion that the standard 
was a gaj of 22% inches, referred, among other evi- 
dence, to the book compiled by А: 

Held, that 4. being the predecessor-i -In-interest 
of B, the statement contained in the ‘book com. 
piled by A, waa admissible in evidence against В, as an 
admission -of the predecessor-in-interest, [p. 885, 
ool, 2] 

*Appeala against deorees of the Speoial 
Judge, Mymbnsingh, dated the 23rd Desem- 
ber 1916, affirming those of the Assistant 
Settlement Cffiser, Mynieustigh, dated the 
3rd of May 1915. 

` FACTS appear from the агаа. 

" Babu Dwarkaanath Chakravarty (with him 
Babus -Gobinda Ohandra Dey Roy and Akhil 
Bandhu Guha), for the Appellant :—The book 
was compiled by Haranath in the year 1872, 
In the year 1862 he had madea gift ‘of the 
property to the plaintiff. Therefore at the 
time when he made the statement in the book 
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he.had no subsisting interest in the property: 
Непве the statement sontained in the book" 
eould not bind the plaintiff as an admission 
of her predesesser-in-interest, `  - 

Babu Gopal Ohasdra Das (with bhim Babus 
Brijmohan Majumdar and Profullà- Ohdndra 
Neg), for the’ Respondent :—The: gift by 
Harenath was only of the’ life: interest. At 
the time when i the book was'Sómpiled the re- 
wersionary interest was still left in Haranath. 
That reversionary interest has now devolved 
upon the plaintiff. Under the sirsumstances 
there sannot be any manner of doubt that the 
statement sontained in the book ean be treat- 
ed. ав an admission of the plaintiff's predeses- 
sor-in interest, 

Dr. Dwarakanath Ohakavarty replied. 

:'JUDGMENT.— These appeals arise out of 
proeeedings under sestion 105 of the Bengal 
Tenanoy Act and the question involved in the 
appeals is what is the standard of measure in 
the village, 

' The lower Appellate Court eame to the 
eonslusion upon the evidense that it was 
a-gay of 291 inshes. But it referred to 
certain booke, one being ‘The -Sherpur 
Bibarani . and the other ‘The Mental 
Arithmetie, the former, of whish-is said 
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"1879, that is, ten years after, and. that as 
- Haranath had. no interest in -the property 


at the time when he made the statement in 
it sould not be treated as an 
admission of the plaintiff's predesessors-in- 
interest. It appears, however, that the 
gift made by Haranath was only of the 
life-interest. The reversionary interest was 
left in Haranath at the time when he 
eompiled the book; and it appears .from 
the very plaint itself that Haranath’s 
reversionary interest in the property has 
devolved ‘upon the lady (as trustee) by 
whom the suits have been brought. That 
being во, Haranath was the predeosessor- 
in-interest of the plaintiff, and these 
appeals must, шеша, be dismissed with 
coats. 
Appeals dismissed, 


to have been, eompiled by Babu Haranath . 


Ohaudhuri, the son of the plaintiff Taramoni 
Ohaudhureni. The. first book was prodused 
on behalf of the defendants to show that 
the standard of measurement was a gaj of 
22i inehes. The plaintiff, on the other 
hand, produced the seeond book ‘The Mental 
Arithmetic’ to show that the ga; was one of 
203 inches, The learned District Judge, 
while dealing with the other evidense, 
referred to those two books and observed 
that too mush importancs ought not to be 
attash to them, 

On seeond appeal the matter eame before 
Teunon and Ohaudhuri, JJ. They were of 
opinion that the matter should фе remanded 
to the Oourt below for a finding whether 
Haranath, the eompiler of the first book, 
was the predesessor-in. interest of the plaintiff, 
so that it could bo treated as an admission 
of her predesessor-in-interest, The Oourt 
below has coma to the finding that he 
was, 

It is eontended befora us on behalf of 


‘the plaintif-appellant that Haranath had 


madea gift of the property to the plaintiff 
in 11862 and the 


book was compiled in 


LAHORE HIGH COURT. . 
Ст. Revision Petition No, 168 or 1920, 
October 27, 1921. . 
Present: Мт. Justieo Scott-Smith. 
AMIR DIN—P aintirr— PETITIONER 
` versus 
Musammat LAOHHIA AND OTHERS— 
DEFENDANTS— RESPONDENTS. 


Provincial Small Cause” Courta Act (IX ‚оў 1887), 
в, 28—Oivil Procedure Code (Act V of 1908), s. 24 
44)— Small Cause Oowrt-—Question of title—Suit trans. 
нене ра, 


"Where a Small Osuse бш holding that a 
question of title to immoveable property was involyed 
in a suit, instead of returning the plaint to the 
plaintiff ‘ander seotion 23 of the Provincial Small 
Cause Courts Act ‘for presentátion to the proper 
Üourt, sent it tó the District Judge, who sentitta а 
Munsif, First Olass, for disposal: 

Held, (1) that the Distriob Judge muat be deemed 
to have acted under section 23 of the Provincial 
Small Oguse Courts Act, and not under section 24 
of the Civil Procedure Oode and that the Munsif 
could not, therefore, be deemed to have tried the 
suit ‘as a Small Cause Court under clause (4) of 
the latter section; [p. 386, aol. 2.] 

(2) that an appeal, therefore, oy against the 
decision of the Munsif, Гр, 388, col, 2.] 
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* "Petition, under aestion-44 of Act I of 1919, 
for revision of a decres of the Senior Sub. 
erdinate Judge, Jullundur, dated the 2Ist 
November 1919, affirming that of the Munsif, 
First Olass, Jullundur, dated the 30th April 
1919, ; 

Mr. Badr.ud-Din Kuresht, for the 
tioner. . 

Mr. Sagar Ohand and Lalas Jagan Nath 
and Fakir Qhand, for the Respondents, 
-'JUDGMENT.—This ie an applisation by 


Peti- 


the plaintiff for revision of the order of a. 


First Class Munsif in the Jullundur Distrist, 
dismissing hia suit for rent of house property 
of whish he elaims to be the mortgagee. 
The .suit being one for house rent was origin- 
ally instituted in the Cantonment Small 
Cause Court, Jullundur. The Judge of that 
Oourt by his order, dated 21st January 1919, 
was of opinion that а question of title suoh 
as is referred to in sestion 23 of the Small 
Cause Courte Aot was involved, and that, 
therefore, he had no jurisdietion to try it. 
He assordingly under sestion 23 of the Ast 
sent the plaint to the Distriet Judge for dis- 
posal. The Distriot Judge then sent the вазе 
for trial to the First Olass Munsif. The latter 
dismissed the suit and an appeal was lodged 
by the plaintiff in the Oourt of the Senior 
Subordinate Judge at Jullundur, That offiser 
held that the Distriet. Judge had transferred 
the ease under sestion 24 of the Oode of Civil 
Prosedure, and that, therefore, the Munsif, 
who tried the suit, must be deemed to have 
tried it as a Court of Small Osuses under 
olause 4 of section 24 of .the Civil Prosedure 
Code. He held.that no appeal lay and dis. 
missed 16. 

^ he plaintiff then applied to this Court 
‘on &he revision side, asking for .revision 
of ‘the order of -the 
his ease. A preliminary objeetion taken 
Ьу Jala Jagan Nath on behalf .of tHe 
respondents is to :the effect that (һе 
‘Munsif, who tried ‘the ease, sould not be 
‘onsidered to be acting as а Court of Small 
Oanses and that the appeal did lie to the 
Senior Subordinate Judge. In support of 
this -eontention he-refers бо Hari Balu Gaek. 
wad v. Ganpatrao Sakhujirao (1) and бо a 
Division Bench judgment of the Oaleutta 


(1) 21 Ind. Cas, 882; 38 B. 190; 15 Bom R 1' 
1086 
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High Court reported as Anhayeswart Debt . 
v. Hatu Sheikh (2), Mr. Kurgshi on the 
other hand supports the view of the Senior 
Subordinate Judge and states that the Distriet: 
Judge transferred the aase to fhe Court of 
the Munsif under section 24-of the Civil 
Prosedure Code: 16 is true that the Judge of 
the Oantonment Small Cause Court did not 
eorrestly follow the prosedure laid down in 
sestion 23.of the Small Cause Courts Act; 
besause he ought to have returned the plaint 
to the plaintiff for presentation to the Oonrt 
having jurisdiction to determine the question 
of title. Instead of doing this he sent tha . 
plaint to thè District Judge for disposal. His 
order however, slearly refers to sestion 23 of 
the Small Oause Courts Aots and it: is. obvious 
that he intended to aet under that seetion, 
and I hold that his order was in effest one 
thereunder, Under these siroumstanses I 
sonsider the вазе reported as Anhayeswars 
Debi v, Hatu Sheikh (2) to be in point, I hold 
that the present ease was not tried by the 
Munsif, First Olass, as à Small Cause Court, 
but in the exersise of his ordinary jurisdietion, 
and_that his desision is therefore, open to 
appeal, and cannot be revised by this Court. 
Mr, Kureshi asks me to treat the present 
application as one for revision of the: order 
of the Senior Subordinate Judge diemissing 
the appeal Oounsel for the - raspondents 


-does not objest to this being done,.and having 


regard to the sireumstanses of the ease, L 
think the: prayer is в reasonable: one. ' I, 
therefore, allow the revision and set aside 
the order of the Senior Subordinate Judge 
dated 2lst November 1919, and remand the 
ease to his Court in order that he may dis. 
pose of the appeal, whieh he rejested' as: not 
competent. The eos$s of this ‚боп ko: ba 


eosts in the eases. 
j Reviston-allowed, . 


(2) 45 Ind. Gas: 645. 
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BOMBAY HIGH COURT. 

Отт, EXTRAORDINARY APPLICiTIOM No, 80 
or 1991. 

June 28, 1921. 

Present: — Sir Norman Masleod Kr., 
Chief Justiee, and Mr. Justice Shah. 
KRISHNAJI SHRIDHAR BARDE— 
APPLICANT 

versus 
MAHADEO SAKHARAM PATIL— 


Opponent. 

Civil Procedure Code (Act V of 1908), в. 39— 
Bombay Co-operative Credit Soctetiés Act (II of 1912), 
5, 48, т. 34—Award—Haxecution—Trarsfer of award 
=- Jurisdiction, 


A Oourt.having power to execute an award 
under rule 34 of the rules framed under section 43 


of the Bombay Co-operative Credit Societies Act . 


hag also power to transfer the award under section 
89 of the Oivil Procedure Code, 


Application against an order passed by 
the Judge of the Oourt of Small Causes 
at Poona, оп Applieation No. 474 сЁ 1920 in 
Arbitration Case No, 1 of 1920, 

Mr. J. R. Gharpure, for the Applicant. 

JUDGMENT, —In this case an award was 
made by an_ arbitrator in a dispute between 
.seríain parties, the arbitrator being 
appointed by the Registrar of Qo-operative 
Oredit Societies as provided by the rules 
under. the Oo-operstive Credit Besioties Aat 
.II of 1912, As one of the opponents resided 
in Bombay, or had gone to Bombay, the 
. petitioner applied to the Court of Small 
Causes at Poona for a certificate trans- 
ferring the deeree for exeontion to the 
. Court of Small Oanses at Bombay. The 
rules passed under sestion 43 of the Bombay 
Co-operative Sosieties Ast provide under 
rule 34 that the desisions and awards under 
rule 31 shall, on application to апу Vivil 
, Oourt having Іова] jurisdietion, be enforseable 
.in the same manner as a desree of aueh 
Court, 

The learned Judge dismissed the applies- 
tion on the ground that under seotion 39 
of the Civil Procedure Code, it was only 
the Court whieh had passed the авага that 
sould giva a овгііболёв under that sastion. 
It seems to us that is a somewhat narrow 
eonstrastion of sestion 39, аз the patitioner 
‚боа apply to the Poona Court to exesute 
the desres as if the Poona Ооагсь had 
passed it, and the next step would bs that 
if the Poona Court sould exesute the desrea 
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as if it had passed that deeree, then it 
sould transfer that deoree under sestion 
39, Civil Prosedure Code, Therefore, the Rule 
will be made absolute, The order dismissing 
the applisation with sosts must be set aside, 
and the petitioner’s sosts will bo sosts in the 
execution. 

We may add that rule 34 is not very 
elearly worded, If 16 means that а party 
who has obtained an award oan exeeute it 
in & number of different Courts, that would 
eortainly be aontrary to the seheme of the 
Oivil Prosedure Code whieh provides that 
the Conrt which passes the deoree shall 
exesute it, and, if required, shall send the 
deeree for exesution to another Court under 
the provisions of sestion 39, with the 
result that the exeeution of the deeree 
really proseeds under the Ооптё whieh 
passes the deoree, whereas if the deeree 
is being exeeuted in half a dozen Courts, 
it would be impossible for those Ооптёв to 
know what had been done outside their own 
: jurisdietion. 

Rule made absolute. 





PATNA HIGH OOURT. 
FULL BENCH. 

SgooNo Orvin, AerzAL No, 548 or 1919, 
November 24, 1921. 
Present:—Sir Dawson Miller, Kt., 
Chief Justice, Justiee Sir B, К, МаШек, Kt., 
and Mr. Justise Jwala Prasad. 

RAJ KUMAR MAHTON-—APPRLLANT 


versus 
RAM KHELAWAN SINGH— 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), О, XXIII 
т. 1—Jurisdiction—Decision by competent, Court— 
Parties bound— Withdrawal of suit with liberty to 
bring fresh suit —Order permitting withdrawal cannot 
be questioned in subsequent suit. 
e Where jurisdiction is conferred to determine a 
particular question and the Court having jurisdic. 
tion determines it, the decision is binding upon the 
parties, whether right or wrong, until it is get; 
aside by some process known to the law in that 
suit. This may be done either by review of judg- 
ment or by appeal or revision, where such procedure 
is permitted by law in the particular case. 16 
-eannot be done in а collateral proceeding. [p. 345, 
een oases where an order is made under Order 
XXLII rule 1 (2) of the Civil Procedura Code, 
i& must be presumed, in the absence of proof to 
the contrary, that the Court was satisied that the 
oonditionsjin one or other of the sub-rules (a) or 
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(b) existed, In order successfully to challenge the 
jurisdiction of the Court in such a case it is nob 
sufficient merely to point out that no reasons are 
. assigned by the Court in making the order, but that 
in fact none of the conditions laid down in clauses 
- (a) and (b) of sub-rule (2) of rule I of Order XXIII 
. were present. Гр. 345, col, 1 & 2] 

An order passed under Order XXIII, rule 1 (2), 
of the Civil Procedure Code with jurisdiction, even 
though wrongly made, is not а nullity and its valid- 
ity cannot be questioned in a subsequent suit be- 
tween the parties in respect of the subject-matter 
of the first suit. [p. 346, col, 1,] 

Second appeal from. & desision of- the 
Subordinate Judge, Arrab. 

FAOTS appear from the following 
Order of Reference by Mr. Justice Das and 
Mr. Јавёіве Adami, dated the 21st Desember 
1920 :— 

"The plaintiffs instituted a suit in the. 
Court at Sassaram for possession of certain 

-lands .on the ground that they . were 
„their Zerait lands, and not the tenaney 
landa of „the. defendants. After evidence 
was ;led on behalf of both the par- 
ties, the plaintiffs applied under Order X X1II, 
rule: l,; for;.permission to withdraw the 
suit with liberty {о institute a fresh suit 
in respeet of the subject-matter of the 
suit, Ths petition.presented by the plaintiffs 
under Order XXII; rule 1, тав as follows:— 

In tbis. suit there were some legal 
defeots for whieh reason there ів difficulty 
in maintaining the suit. For this 

.reason Г pray thet permission may Бе 
granted to -withdraw the suit with liberty 
to bring, a: fresh suit.’ 

The Court in.allowing the application 
of the, plaintiffs. passed the following order:— 

‘Suit allowed to be -withdrawn with 
-permigsion to bring fresh suit subjeet to 
limitation. Defendant . will get soste? _ 

"The. suit out of which «this appeal arises 
жав thereupon instituied by:the respondents, 
who were the plaintiffs -in the first -aotion, 

- апд‘ ће: defense--with whieh. we are cong 
.Gerned: was tbat tbe, Court-had по :juris- 
..Üiation to ast under Order XXII, rule 1, as 
„thers was nothing in .the .order of ‘the 
"Court ' to --indioate = that «the Court was 
satiafied ‘that the- suit, must: fail: by reason 
of some formal defest and that sonse- 
quently the present suit is поё maintainable, ` 

"The ‘lower -Appellate Court,.in dealing 
-with the, point, sonseded that the ..order 
sunder Order. XXIII, rule I, did not, on the 

„faso of cit »show..that the. Court. was satis- 
fied that the suit, as first instituted by 
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the plaintiffe, wes bound to fail by reason 
of some formal defest, and it thought-that 
it was at liberty to examine. the resord 
of the firs} ease in order to see if there 
was sufficient sause for giving the per- 
miesion. We are of opinion thet the 
procedure adopted by the learned 
Subordinate Judge cannot be supported. It 
is sufficient to say that we agree with the 
deoisionlof the Full Bensh of the Calontta High 
Court in Hridayanath Roy v. Ram Chandra 
Baura Sarma (1) to the effeet that ‘the Court 
trying the subsequert.suit is.not competent 
to enter into the question whether:the Court 
whieh granted the plaintiff permission to 
withdraw the; frat snit: with > liberty. to 
bring a .freeh ..8uit .had . properly ‚тайы. 
;Büsh-order. 

Oar deoision -on ‘thia «point, . however, 
dces not deoide the question, for the son- 
elusion of the learned Subordinate Judge 
may still be right that tte Sassaram Court 
had jurisdicticn to pass the order whieh 
it did. 16 i» only : when a Court aots 
without jurisdietion that its deoree is void, 
Jf it aots with jurisdiotion, then ite desree 
must operate between the partics and 
eannot be shallenged in ‘a collateral pro- 
оведіре. 

The question whioh we have, therefore, 
to determine is ‘this. Is an order grant- 
ing the plaintiff permission to: withdraw 
from a suit with liberty зо institute a 
fresh suit in respeet ‘of the subject-matter 
of gueh suit an ‘order without jurisdiation 
if it is passed under osireumstances not 
contemplated by Order XXIII, rule’ },: or if 
there is nothing to shew, on the -fese of 
the order that the. Court was satisfied 
that the suit must fail by reason of some 
formal defect? Jf we bad to deeide the 
question for the first time, we- would have 
no difficulty in holding that, however 
erroneous the order may have been, ‘it 
sould not be* said to be an order without 
jurisdiotion. The identieal point was in 
debate before: the Fall Bensh of the Cal. 
euita High Court, and it would be suffi» 
cient for us to rely on the judgment of 
the distinguished Aeting Ohief Justiee of 
that Court. Jurisdiction, assording to ‘the 
learned Chief Justise, means the authority 
whieh в Court has to  deeide matters 

(1) 58 Ind. Oas. 806; 24 О. W, N. 728 аф р. 728; 
31 0. L, J. 482; 48 С. 188, 
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- which are litigated before it оғ to take 
sognizange of matters presented in в formal 
way for its*deaision. In our view that learned 
.Judge is elearly right in drawing a dis 
tinetion between existense of  jurisdistion 
-and exersise of jurisdiation, between the 
authority to deside a case at all and the 
{ desision itself, however erroneous that desi- 
sion may be. If there is no psuthority to 
deside a case, then the desision is void, 
and it may be disregarded in a sollateral 
proseeding, If, however, the authority is 
established, then the decision, however 
eironeous it may be, must operate between 
the parties until it ів set aside on appeal or 
а ап appropriate proseeding sanotioned by 
aw, 

If we apply the test to the case before 
us; -then the Sassaram Court waa the only 
Court that had authority to deoide whether 
an order under Order XXIIT, rule i, should 
be made in favour of the plaintiff, It did 
deside. tbe question. 16 may have made 
а sad mistake in desiding it; but it must 
operate until it is set aside in an appropriate 
proseeding knownto law. If there was no 

-deeision of this Oourt aontrary to this 

' view, we would have no hesitation in holding 
that theeonelusion at which the learned 
Subordinate Judge haa arrived is right and 
ought to be affirmed, 

There are, however, two eases of this Court 
in whieh «different view has been taken— 
the ease of Satyabadi Gountia v. Bediadhar 
Bar Panda (2) and the ease of Rama Stngh 
v. Janak Singh (3). The decision in the 
first mentioned ease appears to be based 
on the following oases: Kali Prasanna Sil 
v. Panchanan Nandi Ohowdhury (4), Kharda 
Oompany Limited v. Durga Oharan Ohandra 
(5), Mabulla Sardar v. Hemangini Debi (6), 


Robert Watson. & Oo, ү. Collector of 
Zillah Rajshahye (7), So far as the, 
first-mentioned ase is вопвегпей, it is 


sufficient to say that it formed the subject- 


(2) 46 Ind. Ces. 392; 8 P. L, J, 404 at p. 408. 

(8) 56 Ind. Саа, 697; 1 P.L. Т. 800; (1920) Pat. 
ae ; KE FER (ып 121 & 222, 

. Oas. 670; 28 О, L. J, 489, 20 О, W. N. 

1000; 44 О, 367. Ё ' 5 

(5) 5 Ind, Cas. 187; 11 О, L. J. 45. 

(6) 6 Ind, Cas, 629; 11 О. L. J. 512, 

(1) 13 M, I. A. 160; 127W. В.Р. O. 48; 3 B. 1. 
В, P. 0. 48; 2 Suth, Р. О, J. 269; 2 ваг, P. О, J. 
500; 20 E, R, 611. 
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matter of the Full Beneh desision inthe 
aase of Hridayanath Hoy v. Ram Chandra 
‘Barua Sarma (1) and was expressly over- 
ruled by the Full Bensh of the Caleutta 
High Oourt. The sases of Kharda Company 
Limited v. Durga Oharan Ohandra (5) and 
Mabulla Sardar v. Hemangint Debi (6) are 
authorities for the proposition that a suit 
ought not to be allowed to be withdrawn 
when the plaintiff, having addused all his 
evidence, finds it insufficient to establish nis 
allegations and that when an order in favour 
of the plaintiff for withdrawal of the suit 
has been irregularly or iniproperly made, 
the High Court ean interfere in the 
exeroise of its revisionsl jurisdiction, They 
do not establish the proposition that sueh 
an order is а nullity and бап be ignored 
or disregarded in a  eollateral proseeding 
between the parties. It will be’ noticed 
that in both the oases sited the order 
complained of was set asidein an appro- 
priate proeseding known to law for tetting 
aside the order. The proeseding in whieh 
the order eomplained of was set aside was 
a proeeeding under seetion 115 of the Code, 
whish gives power to the High Oourt to 
sall for the resord of any cass whish has 
been desided by any Court subordinate to 
sash High Court and in' whieh no appeal 
lies thereto and to make sueh order tn the 
case as it thinks fit, if such Subordinate Oourt 
appears i 

(а) to have exercised а jurisdistion not 
vested in it by law, 

(b) to have failed to exercise a jurisdietion 
so vested, 

: (e) to have asted in the exereise of ' its 


,jarisdietion illegally or with material irragu- 


larity, 

16 is obvious thatan order under seation 
115 is an order in the сазе decided by the 
Subordinate Court, ап. order whieh the 
High Court is sompetent to pess in’ ita 
Revisional Jurisdistion whioh, as Кав been 
held, is part of the Appellate Jurisdiation 
Tt is one thing to say 
that a Superior Court is  eompetént to 
pass an order affesting the decision of a 
Subordinate Court; it is quite another thing 
to say that any Court, whether of Superior, 


-Inferior or Co-ordinate Jurisdisfion, oan 
disregard or ignore an order passed: by 


another Oourt. y 
It may be urged, however, that an order 
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under sestion 115 вап only be made when 
the order somplained ofis without jurisdis- 
tion. Itis this eonsideration whieh weighed 
with the present Chief Justise of the Caloutta 
High Court in the ease whieh has now 
been overruled by the Fall Beneh of the 
Oaleutta- High Court, It is suffisient, in 
answer to this argument, to refer to para- 
graph (c) of the  seetion, whieh gives 
power to the High Court to make sueh 
order as it thinks fit if the Subordinate 
Court appears to have acted tn the ewercise 
of iie jurisdiction illegally or with material 
‘irregularity, I observe that there is an 
expression in the judgment of Sir Lawrence 
Jenkins in Mabulla Sardar v. Hemangint 
Debt (6) whieh suggests that a Court acts 
without jurisdiction in -passing an order 
under Order XXIII, rule 1, under oireum- 
Blanses not contemplated by the rule, Bat, 
` as has been pointed oub in the decision of the 
` Fall Beneh, the distinetion between existenae 
„of jurisdietion and exereise of jurisdíietion 
has not always been borne in mind. The 
question whieh we are now investigating 
. was not before Sir Lawrenee Jenkins, The 
‘petual deeision of Sir Lawrence Jenkins 
does not ‘support the arguments of the 
appellants; the general expression used by 
him must be read as qualified by the 
partioular faste of the ease in whish such 
expression isto be found. In our judg- 
ment, the sases in the Eleventh Volume 
of Caleutta Law Journal (5), (6) are alto- 
gother irrelevant, 

We now come to the desision of the 
Judieial Committee in the ease of Robert 
Watson & Oo. v. Oollector of Zillah 
Rajshahye (7). In 1856, the plaintiffs, 
who were the appellants before the Judicial 
Committee, brought a suit to set aside the 
gale of a putni talook whieh had taken 
plaee so far bask as: 1849. Upon this, • 
the Lords of the Judisial Committee said 
‘as follows: ‘The ease was obviously one 
in whieh it was the duty of the Courts 
, below, a8 it is the duty of their Lordships, 
‘to look elosely to the right of the appel. 
' lante, the plaintiffs in the suit, to impeach 
proeeedings which took place so long ago, 
and under whieh so many fresh rights may 
have aesrued) We cite this passage only 
to show that the fasts in this case were 
somewhat extraordinary and required the 
eareful attention of the Court, The Court 
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of first instanoe dismissed that suit, giving 
liberty to the plaintiffs to bring a fresh 
suit, The plaintiffa were not satisfied with 
the desision of the Оопгё of first instances, 
but earried it by appeal before the Sadder 
Court, thereby treating the desision | in the 
words of the Judisial Committes ‘as not 
being the subjest of sueh a summary appeal 
as would have taken plaee in the ease of 
what is ordinarily known as a non-suit but 
as being nesessarily the subjeet of a regular 
appeal, This is important. The Oourt 
had power to make a reservationin favour 
of the plaintiffs in dismissing the plaintiffs’ 
suit in the ease only of a non suit., Had 
the plaintiffs treated the desision of the 
Court as a deoitioon in the ease of а non- 
suit and proseeded to institute a suit on 
the strength of the reservation sontained 
in their favour, the question whish we are 
now debating would have been before the 
Jndisial Committee, But the plaintiffs did 
not so regard the desision of the Court, 
bnt appealed against that desision, thereby 
setting the whole question at large again, 
in dealing with the 
appeal brought from the deeision of the 
Court of first instances at the instanee of 
the plaintiffs, expressed eonsidersble doubt 
whether it was sompetent to the Judge 
in the ocireumstanees to make any sueh 
reservation, and, in the result, it refused 
to remand the suit for re-trial and dis. 
but without making 
any sorrection of the reservation. Then 
the plaintiffs brought the suit on the 
reservation and were met with the plea of 
тез judicata. The Judicial Committee eame 
to the sonelusion that the plea put forward 
on behalf of the defendants was a good plea, 
In the -courge of the judgment the Judicial 
Committee said as follows; "Without laying 
down positively that in no ваве sould вові. 
a reservation be properly made by a Judge 
in one of the Indian Oourts, they think 
that it was open to the High Court in a 
oase in whioh the former desree had been 
pleaded as res judicata, and in whieh all 
the siraumstances under whieh it was made 
were before the Oourt, to. sonsider the 
propriety of the reservation, and they entirely 
agree with the Judges of the High Court 
in thinking that, admitting that the Judges 
of the lower Court had in any sase sush 
& dissretion as was exereisod in making the 
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reservation in question, that dissretion was 
improperly exersised in the partieular case.’ 
That ease is inapplieable for three reasons; 
first, because it is well established that a 
desision is authority only for what it de- 
sides and must be received as. adplisable to 
the partieular fasts proved or assumed 
to be proved, sinee the generality of the 
expressions which may be found therein are 
not expositions of the whole law but are 
governed and qualified by the partieular 
faota of the oase in whieh such expressions 
are to be found. Quinn v. Leathem (8). Now. 
the partieular fasts of the ease were that 
the plaintiffs eontested the deeres of the 
Oourt of firat instanee dismissing their. 
suit but reserving to them a liberty to 
bring a fresh вай. They carried the 
appeal to the. Sudder Conr, thereby ad- 
mitting that the oase was поб one whieh 
was ordinarily known as a  non.suit. 
Their appeal failed, the effect of whish 
was that their suit stood dismissed. It is 
true that the Appeal Court did not make 
any correstion of the reservation, but that 
was wholly unnecessary, as the plaintiffs, 
by treating the desision of the Oourt of 
first instanee as nob being the subjest of 
sush a summary appeal as would have 
taken plaas in the ease of what is ordi- 
narily known as a non-suit, impliedly waived 


ihe benefit of the reservation made in 
their favour. If indeed the plaintiffs, 
without sarrying the suit to the Appeal 


Oourt, had forthwith instituted a fresh 
suit, and the Judicial Committee held that 
sueh а snit was not maintainable by virtue 
of the dostrine of ves iudicata, sush а de- 
aision would have been sonslusive on the 
point whioh is before us, But that is not 
the desision which must be read in son- 
nestion with the fasts of that partisular. 
ease. Sesondly, the deeision of the Judisial 
Oommittee was given in a suit sommensed 
before the passiug of Aet VIII of 1859, 
and, as the Judisial Committee expressly 
states, the law before the passing of the 
Oivil Prosedure Code sontained no provision 
under which a suit sould be dismissed with 
leave to bring a fresh suit. This eortainly 
is the view of the Oalentta High Oourt 
in three eases that have been argued on the 


(8) (1901) А.О. 495; 101,7, P. 0.7685 „Т. 
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basis of this desision, Omesh Ohunder Mundal 
v. Thakoor Doss Mookerjee (9), Emamoodsen v, 
Shaikh Futteh Ali (10) and Hridaganath Roy 
v. Ram Ohandra Barus Sarma (1), The last. 
mentioned sase was before the Fall Benoh 
of the Calentta High Oourt, and though 
the Full Bensh did not expressly refer to the 
ease of Robert Watson & Oo. v. Collector of 
Ra-shahye (7), that ease was sited before them 
whieh drew the following remark from Ohat- 


-terjes, J. ‘there was no Civil Prosedure Code 


then,’ [See Hrideyanath Roy v. Ram Ohandra 
Berue Sarma (1).) Lastly, the Judisial Com. 
mittee desided the ease on the view of res judicata 
as then prevailed. As we have said before, 
the suit was sommeneed before the earliest 
of the Oivil Prosedure Codes eame into 
existense, The Judieial Committee was of 
opinion that it was open to the High Oourt, 
in а ease in which the former desres 
had been pleaded ан res judieaía and in 
whieh all the eireumstanees under whieh 
it was made were before the Oourt, to 
sonsider the propriety of reservation aud to 
hold that, assuming that the Judge in the 
Court of first instanee in the first suit had 
іп апу sase aueha disaretion as was exersis- 
ed in making the reservation in question, 
that diseretion was improperly exereised in 
the partienlar ease. It will be notiaed that 
the Judieial Committee was most eareful not 
to hold that the order of the Judge in reserv- 
ing to the plaintiffs liberty to bring another 
suit was without jurisdietion : of that there 
is no suggestion in the whole judgment. All 
thatthe Judisial Oommittee did hold was 
that the disoration in making the reservya- 
tion was improperly exercised, and that it 
was open to: the High Oourt, in samgidering the 
plas of res judicata, to aousider the propriety of 
the reservation, 16 is quite elear} that 
under the Civil Prosedure Code, in eonsider- 
ing the plea of res judicata, it ig not open to 
the Court £o sonsider the propriety of the 
order relied on ав operating as res yudicata, Lt 
ean and will eonsider whether the Oourt was 
sompetent to try the subsequent suit, but 
nob the propriety of the order passed by the 
Court in the previous suit. It will not 
be disputed that it isonly an order without 
jurisdietion that is a nullity; an order, how- 
ever improper it may ba, is a good order and 


(9) 28 W. Е; 845. 
(10) 80.1 В. 44, 
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mast operate: between the parties until set 
aside on appeal or in an, ,Pppropriate proeeed- 
ing known to law.. Assording to the expressed 
decision of the Judicial Committee, the order 
making the reservation їп the oiraumstanees 
of that oase was ап improper order, . but 


not ац. order, without jurisdietion. The 
Judicial Committee no doubt thonght 
that the Oourt trying the sub- 


sequent suit ,was entitled to examine the 
propriety. of the. order, In our judgment, 
such a view. sannot be maintained now on 
the. present | Civil Prosedure Code, The only 
portion of the judgment whieh is at all 
relevant to the present enquiry is that whe- 
ther the Judieial Committee expressed the 
view that the order of reservation Was an 
improper ,order. That aonalusion does, not 
assist the appellants. We are of opinion 
that this deeision does поб support 
the sonelusion at whieh the, learned 
Judges in the ease reported as ‘Satyabadi 
Gountia у. Bediadhar Bar Panda (2) arriv- 
ed, 

We have .now to deal with the other 
devision of this Court, that reported’ as Rama 
Singh v. Janak Singh (3). Mr, Justise Sultan 
Abmad based his eonclusion оп the following 
sasos : Robert Watson (y Oo. v. Oallector of 
Zillah Bajshahye (7), Hira Lal Mitra 
v. Oday Ohandra Dey (11) and. Nusser- 
wanjee _ Pesionjee v, Meer Myno.deen Khan 
(19). We have already: dealé fully and 
elaborately , ‘with’, the first-mentioned sase. 
The ease next mentioned is of the class’ to 
whish, „Kharda Company Lumited ч. Durga 
Oharan Ohandra (5), and Mabulla Sardar v. 
Hemangini Debi (6) beloug. . That ease ia an 
authority, for the. proposition that an order 
reserving liberty ‘to the plaintiff to brings a 
fresh suit under eirsumstangos not eontem- 
plated by Order. XXIII, rule 1, isan improper. 
order and liatle to be set! aside i in revision; it 
is not an Authority for the proposition that 
впөһ an order is a nullity and san be dis- 
regarded or ignored in a eollateral proeseding. 
The only other: ease that we need sonsider 
in this sooneetion is that reported ав 
Nuaserwanjee Pestoniee v. Meer Mgnoodeen Khan 
(12). But that sase, when examined, will 


(11) 14 Ind, Cas 13; 180, W. N. 1027; 16-0, 1. 
J. 103, 
(12) 6 M. I. A. 184,19 E E. 60, 
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nof be found to assist the sonelusion at 
whieh Sultan Ahmad, J., arrived. 

The fasts of that ease were as fol. 
lows :— 

The parties had some disputes in regard 
to sertain mortgage transastions between 
them ; the appellants, being the mortgagees, 
elaiming a large sum from the respondent ; 
the respondent insisting that the appel. 
had been overpaid. They agreed, | 
however, in referring the matters in dispute 
between them to опе Mr..Frere, who was, 
both the Government Agent in a Native State 
and the District Judge of Surat, The геѓег-, 
ence to arbitration was made under Bom:. 
bay Regulation VII of 1827, section 3, 
elause 1 whereof provided that the deed of, 
referense must eontain ‘the time within. 
whish the award is to be given.’ The deed of 
submission in the ease, however, o^ntaiued no, 
provision for the time when the award. was to. 
be made by the arbitrator. . 

On the 2nd November 1852 Mr. Frere made, 
his award, holding that the appellants had 
been overpaid and awarded that the mortgaged , 
property should be restored to the respond- 
ent. and the balanse due from the appel-., 
lants respectively refunded to the respcndent, 
On the 16th November 1852, Mr. Frere, 
in the eapasity as в Judge, ordered the, 
award to be filed in Cours. On the same. 


.day the appellants presented a petition to, 


the Zilla Court insisting that the arbitra- 
tion proaeedings were irregular on the ground, 
amongst others, that the deed of submis. 
sion sontained no provision for the time, 
when the award was to be made 
by the arbitrator. The Zilla Judge 
rejected the petition and dirested the award 
to be fled. On the 19th November 1852, 
the. respondent applied for , exesution in the 
Zillah Court. On the 20th November, the 
Judge dirested the Nazir to enforse exesution. 
On the 24th Noyember 1c52,. the appellants 
presented a petition to. the, Sudder Court 
whish was the Oourt of. Appeal from the 
Zilla Oourt, for stay of exeention and 
for the examination of the, whole 
question, On the 22nd Desember 1852, the 
Sudder Court, having examined the, whole 
question, ordered the award to be, taken, off 
the file, but on tha 22nd June 1853, on an 
applisation for review presented by tha. 
respondent, it restored. the award on the. file, . 
From this desision, the appellants earried the — 
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appeal to the Judieial Committee, and the 
Judicial Oommittes restored the original 
deares of the Sudder Court whieh dirested 
that the award should bs taken off the file 
of the Zilla Court, being of dpinion that the 
award sould not Ъз enforsed as a desree of 
tha Oóurt inasmuah as the deed of submission, 
upon whish the award was based, sontained 
no provision for the time when the award 
was to be made by the Court. 
. The desision itself presents no difficulty 
whatever. The order of the Zilla Judge waa 
held to be illegal, and was set aside in an 
Appropriate proseeding known to law; it was 
not disregarded or ignored ns a nullity in a 
eollateral proseading between the parties, 
But reliansa was plased on the following 
passage in the judgment of Sir John 
Patteson: ‘The present question turns upon 
the prineiple, that wherever jurisdistion 
is given to а Oourt by an Ast of Parliamont, 
or by a Regulation in India (whieh has the 
same effeet аз an Aat of Parliament), and 
Bush a juriadiation is only given upon oertain 
spesified terms sontained in the Rogulation 
itself, it is a universal prinsiple that these terms 
must be complied with, in order to oreste and 
raise the jurisdietion, for if they be not 
somplied with, the jurisdistion does not 
arise." [п the ease sited, the Judicial Oom- 
mittee held that authority to set as arbitrator 
was given on sertain spesified terms whieh 
were not somplied with and that aesordingly 
there was no эліћогібу in Mr. Frere to aet 
аз arbitrator at all, The jurisdistion oon- 
ferred on tho arbitrator by Bombay Regula- 
tion VII of 1527 was a sonditional jurisdio- 
tion, whish eould never besome perfect- until 
the sondition was satisüed.: in other worde, 
so long as the eonditions were not satisfied, 
and the Judieial Committee held that, in the 
particular ease, they were not satisfied, there 
was no authority’ in Mr. Frere to deside 
at all, But вап it be suggested that there 
was no authority in the Munsif at Sassaram 
to deside the oase that was regularly brought 
before it by the plaintiffs on the first овавзіоп? 
His Oourt was the only Oourt where the 
sait sould bava been instituted. He had 
territorial jurisdistion over the subject- 
matter of the soit. Every sondition nesessary 
to confer jurisdistion in him was satisfied, 
and it cannot surely: be urged that, 
Ъзгапае the order passed by him was, 
in the sirsametanses of the ease, an improper 
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order, his order must be considered as having 
bsan made without jarisdietion, It was 
stroagly pressed befora us that tha juriadia- 
iion to maka the orlor somplaiusl of was 
given on sertain spsoified terms oontained: 
in paragraphs (a) and (b) of Order XXIII, 
rule 1 (2), of the Code and, as these terms 
were not complied with, there was no juris- 
dietion to make the order. This surely is 
not the desision of the Judicial Committee in 
the oase sited, The argument, in our view, 
ignores the distinetion between existenss of 
jurisdietion and exercise of jurisdiction. 
The spesified terms upon whieh the Munsif 
exersises his jurisdistion are sontained in 
various Statutes of whioh we may mention 
one, sestion 19 of Aet XIL of 1887, whioh- 
eonfers on him general power to try all 
original suits for the time being sognizable 
by Civil Courts of whieh the value does nof 
exceed one thousand  rupses, unless his 
sognizanse is barred by any enaetment for 
the time being ia forse. This Statuts deals 
with the peanniary jarisdistion of the Court 
as well as jurisdistion over the subjest. 
matter of the suit. The other Statute which: 
we need mention in this sonnestion is the 
Code of Civil Prosedare, whieh spesifies the 
terms on whieh the Mansif ean exersise 
territorial jurisdistion over the suit, Provid. 
ed that these terms are eompiled with, there 
is somplete jurisdietion in the Мапа to try 
and dispose of the suit; where, however, in 
exersising a jurisdietion vested in him by, 
law, the Muniif acta in dirdst sontravention 
of the law, whether statutory or otherwise, 
it sannot, in my opinion, bs said that there 
із a non-somplianses with the specified terms 
upon whish hia jurisdistion rests. In our 
view, the passage sited from the judgment 
of Sir John Patteson is irrelevant to the 
present enquiry, Far more pertinent are the 
weighty observations of Lord Hobhouse in 
the ease of . Malkariun v, Narhari (13). 'A 
Court has jurisdition,’ said his Lordship, ‘to 
deside wrong as well аз right; if it desides 
wrong, the wronged party ean only take the 
eourae preseribed by law for setting matters 
right, and if that eourss is not taken, the 
decision, however wrong, saunot be disturbed,’ 
Lord Hobhouse then added that though it was 


(13) 25 B. 887 at p. 847; б О, W. N:10; 2 Bom, 
L. B. 927; 27 1, A. 216; 19 M.L. J, 333; 7 Bar. P,O, 
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true that the Court made a sad mistake in 
following the proeedure adopted, still in doing 
во the Oourt was exercising its jurisdiction ;. 
and to treat sush an error as destroying the 
jurisdistion of the Oourt was oaloulated to 
introduse great sonfusion into the adminis- 
tration of the law. We may point out that 
if the argument advansed on behalf of the 
appellant ba right, then any Subordinste 
Court is at liberty to ignore or disregard 
judgments and deerees passed and made by 
this Court if they have proaeeded on a wrong 
view of the Statute Law of the land. 

We have sonsidered the sase very sarefully 
and are in complete agreement with the view 
expressed by the Fall Bench of the Oalantta 
High: Court in Hridayanath Rey v. Ram 
Ohandra Barua Sarma (1). As we are unable 
to agree with the decision of this Court in 

the oases of Satyabadi Gountia v. Bedtadhar 
Bar Pandé (2) and Rama Singh v. Janak 
Singh (3), we would refer the following points 
for'the deeision of the Fall Beneh :— 

(1) Can an order granting the plaintiff 
permission to withd:aw from a suit with 
liberty to institute a fresh suit in respeot 
of the subjest-matter of sush suit be said 
to be an order without jurisdietion, if it is 
passed under circumstances not sontemplated 
by Order XXIII, rule 1 of the Oode ? 

(2) Oan sush an order to ba treated as a 
nullity in & subsequent suit between the 
parties in respeet of the subjest-matter of the 
firat suit ? ” 

- Mr, W. H, Akhbari, for the Appellant. 
. Mr, Parmeshwar Dayal, for the Respond- 
ent, 


JUDGMENT. 

Miter, О. J.— The suit out of whioh jhis 
referense arises was instituted by the re- 
spondents before the Munsif at Arrah olaim- 
ing possession of sertain lands оп the 
grounds that they were their Zerait snd 
not the Kasht lands of the defendants, 
They were met by the objestion that the 
matter was res judicata, on the ground that 
the plaintiffs slaimed the same relief against 
the same defendants in a previous suit 
before the Maunsif at Sassaram and had 
withdrawn that suit, and tha: оролт 
leave had been given on that ooaastva to 
institute a fresh suit, such leave was granted 
without jurisdistion and воша be treated аза 
nullity in ang subsequent prossedings, 


INDIAN CASES. 


[1921 


It appears from the record of the earlier 
suit that during the hearing a petition waa 
presented by the plaintiffs under Order ХХІІІ, 
rule 1, of the Oivil Prosedure Code to the 
following effest :— 

‘In the suit there were some legal 
defests for which reason there is difficulty 
in maintaining the suit, For this reason I 
pray that permission may be granted to 
withdraw the suit with liberty to bring a 
fresh suit.” 

The Munsif allowed the корганын: and 
passed an order in these termg;— 

“ Suit allowed to be withdrawn with per- 
mission to bring fresh suit subjest to limita- 
tion, Defendant will get oosts.” 

Subsequently the present suit was institut- 
ed and the objestion mentioned waa taken, It 
was urged that no reason had been given 
in the order made by the Munsif in the 
previous suit and that the Court was entitled 
in the subsequent suit to eonsider whether 
in fact the conditions mentioned in elauses (a) 
and (5)of Order XXIII, rule 1 (2), existed, The 
Munsif held that he sould not question the 
legality of the order made in the previous 
suit and overruled the objestion. He also 
found for the plaintiffs on the other issues 
and made а deoree in their favour, On 
appeal the Subordinate Judge sonsidered 
that the order permitting the plaintiffs tg 
withdraw the previous suit with permission 
to bring a fresh suit was irregular as it 
did not disslose the grounds on whieh the 
permission was given, and that it was open 
to him to sonsider whether there were 
sufficient grounds for giving the permission. 
In the result he sonsidered that there was 
a formal defest within the meaning of Order 
XXIII rnle 1 (2) (a), and dismissed the 
appeal. The defendants appealed to the 
High Court and eontended that the present 
suit was not maintainable, inasmueh as 
the order permitting the plaintiffs to with. 
draw the previous suit’ with liberty to 
institute a fresh suit was without jarisdistion. 
The sase came before a Division Bench боп. 
sisting of Das and Adami, JJ., who were of 
opinion that the prosedure adopted by the 
Subordinate Judge sould not ba supported 
as it waa not within the eompatensy of the 
Ooich trying ths sabi:equent suit to o»nsidor 
waether the order mada ander Order XXIII, 
rule 1, in ths original saib wis posily 
made, Ти; Division Banah eonsidared thag 


Vol, LXIV] 
` БА] KUMAR MAHTON 0, EAM KBELAWAX SINGH, 


whether the.order wasright or wrong the 
Court had jurisdietion to make it and it eould 
not be ealled in question in a-subsequent anit. 
They aeeordingly were of opinion that the 
appeal should be dismissed, 

A different view, however, had been expressed 
in two earlier cases in this Court, Satyabudi 
Gountia v. Badtadhar Bar Panda (2) and 
Rama Singh v. Janak Singh (8), The Divi- 
sion Beneh, therefore, -referrad the ease to a 
Full Beneh for decision, formulating the fol. 
lowing points of law for sonsideration: ~ 

1. Oan an order granting the plaintiff 
permission to withdraw from а suit with 
liberty to institute а fresh suit in respeat 
of the subjest-matter of such suit be said 
to be.an order withont jurisdistion, if it is 
passed under sireumstances not contemplated 
by Order XXIII, rule 1 of the Code? 

2, Oan such an order be treated as a nullity 
in а subsequent suit between the parties in 
respeot of the subjest-matter of the first suit 

Ordar XXII, rule 1, provides as follows :— 

"(1) At any time after the institution of 
a suit the plaintiff may, as against all or any 
of the defendants, withdraw his suit or abandon 
part of his elaim. - 

(2) Where the Court is satisfied— 

. (a)that а suit must fail by reason of some 
formal defest, or 

(b) that there are other suffieient grounds 
for allowing the plaintiff to institute a fresh 
suit for the subjeef.matter of а suit or 
part of a elaim, 

it may, on such terms as it thinks 
fit, grant the plaintiff permission to 
withdraw from sueoh suit or abandon 
such part ef a olaim with liberty to in- 
stitute a fresh suit in respeat of the sub- 
jeot-matter of sueh suit or sueh part ofa 
claim,” Е 

The first question formulated for our decis 
sion assumes that the order was passed 
‘under eirsumstanees not contemplated by 
Order XXIII, rule 1 of the Оода! By 
this I understand that the sirenmetaneas 
there referred to are  sonfined to those 
mentioned in elauses (a) and (b) of rule 1, 
sub-rule (2) of the Order, and do not in. 
slude a ease where the Oourt making the 
order is not satisfied that the eiroumstaneos 
mestioned in elauses (a) or (b) exist, If 
the Gourt is not satisfied that the oir- 
eumstances contemplated in the rule exist, 
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makethe order, ав the juriadietion is only 
eonferred where the Court is so satisfied. If 
this sondition is not fulfilled, I think it is 
slear that the jurisdistion does not arise, In 
all cases, however, where an order under the 
rule is made, it must be presumed, in the 
absence of proof to the contrary, that the 
Court was satisfied that the eonditions in one 
or other of the sub-rules (a) or (b) existed. 
Otherwise it is hardly conceivable that 
it would have made the order, In order 
successfully to ehallenge the jurisdietion it 
is not, in my opinion, вп віепё merely to 
point ont that no reasons are assigned by the 
Court in making the order. In the present 
ease the Munsif acted with the petition before 
him and it must be presumed, in the absense 
of any evidence to the sontrary, that the 
sirsumstanoes mentioned in the rule existed 
at least to his satisfaction, Onee thig is con- 
eeded, as I think it must be, it follows in my 
opinion that the Munsif had jurisdietion to 
make the order and it is not open to the 
Oourt in the subsequent suit to question the 
proprietary of his desision, or to eonsider 
whether in fast there existed a formal defest 
or other sufficient ground for the order, 
Where jurisdiction is conferred to determing 
a partienlar question and the Oourt having 
jurisdietion determines it, it oan hardly be 
disputed that the deeision is binding npon the 
parties, whether right or wrong, until it ia 
set aside by some prosess known to the law 
in that suit, This may be done either by 
review of judgment or by appeal : or revision, 
where sush prosedure is permitted by law in 
the partieular ease. It eanno$ be done ing 
eollateral proeeeding. To hold otherwise 
would be to destroy the finality of all legal 
proaeedings and to render в determination of 
rights by a Court of Law impossible, 

There was formerly some sonfliet of opinion 
in the High Oourt at Oaleutta as to how far 
an order made under Order XXIII, rule 1 (2) 
eould be salled in question in a subsequent 
suit brought in pureuanee of the leave grant. 
ed by the order: but in the most resent 
desision of that Oourt the authorities were 
reviewed and it was laid down by a Fall 
Beneh, eonsisting of the Aeting Chief dJustieg 
and four Judges, that the Oourt trying the 
subsequent suit is not eompetent to enter 
into the question whether the Court whiah 
granted the permission to bring a fresh suit 


then, in my opinion, it has no} jurisdiction to Һай properly made sush order [ Aridayanat}, 
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Hoy v. Ram Ohandra Barua Sarma (1). 1% is 
important to bear in mind thatin that ease 
the Court found that the Jadge who made 
the order in the previous suit was satistied, 
rightly or wrongly, that sirenmstanees exist. 
ed whioh justified sueh an order and held that 
jurisdistion arose if he was so satisfied and 
added: “Itis plain that, however erroneous 
the order may be, it is not an order made by a 
Oourt without jurisdistion : it ig on the other 
hand an order made by a Court of eompetent 
jurisdistion aeting with material irregularity 
in the exereise of ite jurisdistion, The order 
sannot eonsequently be deemed null and void. 
The party aggrieved ‘may direstly impugn 
the order and may in вп appropriate рговвей: 
ing invoke the aid of & superior tribunal to 
get aside the order..,... but till it has been ao 
vacated, itis operative between the parties 
and sannot be ignored ог  ehallenged 
eollaterally in a different proceeding.” I 
entirely sonsur with the view expressed 
by the learned Acting Ohief Justice in 
that ease and, in my opinion, the desision 
in the earlier ease of Kali Prasanna Sil v. 
Panchanan Nandi Ohowdhury (4) and the 
deeisions of this Court in Satyabadi Gountia 
v. Bediadhar Bar Panda (2) and Rama Singh 
v. Janak Singh (3) (unreported), whish. 
followed it, sannot be supported. То the ques- 
tions submitted in this referenae I am of 
opinion that assuming the Court makicg the 
order was satisfied that tho siroumstances 
eontemplated in olause (a) or (b) of Order 
XXIII, rule 1 (2), exiated, the answer should 
be in the negative. I find that the Court 
was во satisfied in the present instance 
and I would dismiss the appeal with costs, 
ineluding the soste of this referense, 
Мошлок, J,—I agree that the appeal 
should be dismissed with sosts, ineluding the 
eosts of this reference. Whether the order 
of a Court which has given leave to withdraw 
with permission to bring a fresh suit in son- 
travention of the terms of Order XXIII, 
rule: 1, ean be revised under sestion 115, Civil 
Procedure Code, is, in my opinion, if the seetion 
is stristly construed, в matter of some doubt, 
bit the praetiee in this Court has been to 
interfere either under the powers eonferred 
by sestion 115, Civil Prosedure Code, or by the 
(Government of India Aet and the dofendanta 
proper remedy, therefore, was to move the 
High Court to set aside the order granting 
leaye in this ease, The order wes in no 
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sense a nullity and eould not bà questioned 
in а eollateral proseeding. eot 
JwALA Perasan, J.—I agree that tha appeal. 
should be diamissed with eosts, insluding the 
costs of this геѓёгепве. Y 
Appeal dismissed. 
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Landlord and tenant—~Fishery | right—Lease— 
Occupancy right—Adverse possession—-Limitation Act 
(IX of 1908), a. 28, Sch. I, Art, 144, 


The ownership of free natural elements, such as- 
air and water, and of all wild animals living therein 
ia obtained by occupancy or appropriation, It ‘is 
a right incidental to the ownership of the land 
upon which the air or the: water lies, just as much 
as is the right to take the silt deposited by rivers 
or the lava thrown, up by s voloano or the rain 
er snow falling from the sky [p. 847, ool. 2.] 

A proprietor can lease out a fishery without 
giving any rights to the soil or the bed upon which 
the water lies and he oan then let out the land 
subject to the rights of the lessee of the fishery. 
If, onthe other hand, he lets out the land firat, he 
cannot claim the right to the water and fish: 
that come upon the land afterwards. The ldndlerd 
way reserve the right of fishery when letting out 
the land, but such sreservation is, strictly speak. 
ing, & rə- b of the right by the tenant to the 
landlord, [p, 848, col. 2.] 

A raiyat taking % lease of а fishery only can» . 
nob acquire an occupancy right therein, but if he 
takes a lease of a holding of which parts are 
under water,-then his right to the acquisition of 
ocoupanoy rights in the entire holding, inolusive of 
the portion which forms the bed of the water, can- 
not be defeated. [p. 848, col. 2.] 


A right of fishery is an interest in land and falls 

+ within the purview of Article 144 of Schedule I 

and not of section 26 of the Limitation Act. [p. 849, 
вої. 1.] 

Letters Patent Appeal from a deoision of 


Mr. Justice Jwala Prasad, affirming а deeision 
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of the Distrigt Judge, Muzatffarpore. 
Messrs. Manuk and Panchanan Banerjt, 
for the Appellants. 
* Mesars. Kulwant Sahat and Sambhu Saran, 
for the Respondents. 


JUDGMENT. 

Миллак, J.—This sesond appeal arises 
ont of а elaim toa Jalkar or fishery in Menza 
Madhuban within the Zemindari of the 
Bettiah Raj. The lst party plaintiffs, Mesers. 
Henry Hill and Company, are proprietors 
of an indiga faetory trading under the name 
of. Turkanlia Limited. They hold Manz. 
Madhuban under the Bettiah Raj by virtue 
of a Mukarrari Istimrari lease, The 2nd 
party plaintiff is a йадан under the lst 
party plaintiffs in respest of the Jalkar 
rights in Mauza Madhuban for the year 
1325 F. 8. at an annuel rental of Rs, 516. The 
lst and 2nd party defendants aro oseupansy 
raiyots and the 8rd party defendant is & 
Britdar or Lakheraj tenure-holder, in res- 
pest of certain plots of land in the Mouza 
whish besome heavily flooded during the 
rains every year. The 201 party plaintiff 
elaims the right to fish in the above plots 
and the defendants baving resisted the 
erastion by him of Baris and Ohilwans, whish 
appear to be machinery for eatehing fish, 
the plaintiffs scel the following reliefs :— 

(1) For adeslaration that they have by 
right of easement, preseription and eustom 
the right to pút up Baris and Chilwans ; 

(2) For a permanent injunetion restraining 
the defendants from interfering with them ; 

(3) For damages. 

The Munsif and the First Appellate Ocurt 
dismissed the suit, There was then a sesond 
appeal whish was heard by a Single Judge 
of this Court, but before him also the plaintiffs 
were unsussesaful, They have now preferred 
the present Letters Patent Appeal, 

With regard to the question whether the 
right of, fishery in disputs belongs to the 
plaintiffs or to the defendants, the Muusif 
held that the right belonged to the tenants, 
On the other hand, the Distriet Judge on 
appeal assepted the proposition that “a right 
of fishery in an estate belongs to the pro- 
priefor just as the minerals below the surfase 
belong to him and that when land is settled 
with a,ratyat for the purposes of eultivation, 
an oesnpausy right whioh may be acquired 
by the ratyat does ‘not inelude a right of 
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fishery over the land settled, unicss sueh 
right is expressly included in the settlement,” 
He held $hat the Bettiah Raj were the 
proprietors of the fishery and that it had 
not been shown that they had tranaferred 
their right to the plaintiffs, ` 

The learned Judge of this Court on second 
appeal disagreed with the learned Distriot 
Judge on the question of title, but he agreed 
that the Distriet Judge's other two grounds 
for dismissing the suit were sound, that ia to 
say, firstly, that the plaintiffs were not en- 
titled to get any declaration in the abeenee 
of the superior landlord, the Bettiah Raj, 
end secondly, that they had failed to 
prove their possession and enjoyment of the 
fishery right within the statutory period of , 
limitation, 

With regard to the Brit lands, the learned 
Jndge of this Court was of opinion that the 
plaint did not diselose any eausa of astion 
as against the Britdar, and that on that 
ground also the suit against the 3rd party 
defendant had been rightly dismissed. | 

In the sourse of his argument before the 
learned Judge Mr. Manuk, the learned 
Counsel for the plaintiffa-appellants, asked 
for leave to withdraw the appeal with liberty 
to bring в fresh snit under, Order XXIII, 
rale 1 of the Code of Civil Prosedure, but the 
learned Judge refused that prayer. 

In my opinion the right of fishery in thin 
ease elearly belongs to the tenants. The 
ownership of free natural elements, suah aa 
uir and water, and of all wild animals living 
therein is obtained by oesupansy or appro: 
priation, It is a right insidental to: the 
ownership of the land upon whioh the air 
or the water lies, just as mueh as is the 
right to take the silt deposited by rivera or 
the laeva thrown up by в voloano or the 
.rain or snow falling from the sky. The 
question is, what are the resreetive rights 
of the superior landlord represented in ‘this ` 
ease byfhis lessee, the Mukarraridar, on the, 
one hand and the defendants, the persons; 
in physisal possession ofthe land, on the | 
other. The analogy drawn from gub-soil 
rights is of no avail, for here the question 
is, whether the right to oultivate the surface 
earries with it all the rights arising ont of 
and incidental to the ownership of the 
surfase, 

Now sestion 23 of the Bengal Tenaney 
‘Act deslares that an oseupansy raiyat may 
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use the land in any manner whieh does not 
materially i impair the land or render it unfit 
for the purposes of the tenanoy bat shall 
not be entitled to eut down trees in eon- 
travention of any losal eustom. 

Section 90 enacts that а landlord ean enter 
an oseupausy holding under sertain sondi- 
tions fer the purpose of-measuring it, and 
implies that he has no authority otherwise 
to enter without the raiyai's permission, Tha 
Ast seaures the raiyat a limited ownership 
in the soil and unless the landlord expressly 
reserves his right to appropriate the water 
and the fish whish some upon his land 
. during the periods of inundation, 16 seems 
to me that the razyat's right to appropriate 
the same sannot be restristed. Sueh а res- 
triction might .be wholly insonaistent with 
the purpose of the tenaney, if it should affest 
the ratya#’s right to drain the land for the 
purposes of agriculture, and the illustrations 
to section 7 of the Indian Easements Ast, 
whieh though not spplieable to this Pro. 
vinee is. based on general prineiples, must, 
in my opinion, sontemplate that where the 
land is tenanted, the tenant has the righta 
of the owner in respest of water passing or 
persolating over or through his land. 

That the raiyat has substantial rights other 
than a merg right to eultivate is further 
elear from Ast XI of 1725, which declares that 
the raiyat and not the landlord is entitled 
to alluvial accretions, and as has been ob. 
served in Lopez v. Muddun Mohun Thakoor (1), 
а deposit of silt direstly upon the submerged 
Bite ін at least as muah an aeeretion and 
. an .annexation vertically to the site as it 
would be an assretion and annexation longi- 
tudinally to the site if it had formed the 
frontage to & river. 

The position of the Britdar, who is а 
tenure-holder, iseven stronger; he enjoys 
all the rights of hia lessor and as between 
himself and the plaintiffs there ean be xo 
doubt that in the absense of any express 
reservations he is entitled both to the water 
and to the fish. 

English eases on this point are not perhaps 
of mueh assistance, but Jones v. Davies (2) 
is authority for the proposition that the 


(1) 13 M. I. A. 467; 14 W. В, P. O. 11; 5 B. L. R.* 
$ носни Р, O. J. 386; 2 Bar. Р, O. J, 594; 20 Е. R. 


625 
(2) (1902) 88 L. Т. 447; 68 J. Р, 489; 20 Оох О. C. 
184; 18 T L, R. 867, 
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right of fishery is part of the general right 
to the soil and- water unless the lessor 
specially reserves 16; and Lord Alverstone, 
О. J., deals with the proportion as follows: ~ 

"I think the law on tha point is sorrestly 
stated in Paterson’s Fishery Laws in the 
passage that has been read, namely, that the 
right of fishery goes ёо the tenant under the 
lease and for the. very good raason given 
by Paterson that the lessor sould not without 
express power being reserved some on the 
lands or the banks of the stream to exereise 
the rights of fishing.” 

l think this is the law in India also, A 
proprietor ean lease out a fishery without 
giving any rights to the soil or the bed upon 
whieh the water lies, and he san then let out 
the land subjeat to the rights of the lessee 
of the fishery, If, on the other hand, he 
lets out the land first, he sannot elaim the 
right to the water and fish that some 
upon the land afterwards, А ratyat taking ' 
a lease of a fishery only seannot as- 
quire an ossupaney right therein, but 
if he takes a lease of a holding of whieh 
parts are under water, then his right to 
the acquisition of ossupaney rights in the 
entire holding, inelusive of tha portion 


_whish forms the bed of the water, sannot 


be defeated. The landlord, of course, may 
reserve the right of fishery when letting out 
the land, but sush a reservation is, strictly 
speaking, a re-grant of the right by the tenant 
to the landlord. 

As to the Indian authorities sited in 
the Courts below, it is admitted by the 
ledrned Counsel for the appellants that 
none of them bear direstly upon the point 
before us exespt the decision of Mr. Justise 
Sultan Ahmed in Surendra Mohan Sinha 
v. Sarba Lal (3), where the learned Judge: 
sitting as: & Single Judge observes that © 
the settlement ‘of land sarries with it the - 
right to fish when there is water upon it, 
The present sase is, therefore, ehiefly one 
of first impression, · раб the résult at 
whioh I have arrived ia that there -baing 
no proof of any re-grani by the tenants 
to the lesaors of the right of fishery, the 
plaintiffs must fail unless they aan show that 
they have acquired that right either by ad- 
verse possession or by oustom. 

Now in regard to adverse ‘possession the 


(8) 57 Ind, Oas, 68. 
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learned District Judge has not expressly 
determined the period for whieh adverse 
possession mast be shown. In onr opinion 
the right of fishery in this ease is an 
interest in land and the period of limi. 
tation is 12 years under  Artisle 144 of 
Sahedule I of the Indian Limitation Aet. 
lt is not neoessary for the plaintiff to 
prove user for 20 years whioh is required 
by seation 26 of the Ast. The learned 
Distriet Judge seems to have been of 
opinion that the question of adverse posses- 
Bion as against the raiyat and Britdar 
defendants did not arise, besause the owner- 
‘ship of the fishery being still in the 
Bettiah Raj, the plaintiffs sould not establish 
any title by adverse possession withont 
making the Rej a party to the suit. In 
our opinion this was an erroneous view, 
and the plaintiffs were entitled to show 
that they had asquired a valid title as 
against the tenants irrespective of the 
title of the superior landlord. Moreover 
it is expressly stated in the plaint that 
the plaintiffs are in the enjoyment of the 
entire Zamindari right appertaining to Mauza 
Madhuban and there is no allegation in 
the written istatements that the right of 
fishery. was reserved by the landlord. In 
' these Gireumstaness it ia not elear why the 
Battiah Вај i is в neseasary party to this suit. 
In my opinion the lease of the entire Zamin- 
dari right earries with it the fishery right aa 
. well. : 

Then with regard to the question of 
eustom, the learned Distriet Judge finds 
that the oral evidenos adduced by the 
plaintiffs is insufficient, but that the books 
and papers kept by the faatory show that 
the fishery was regularly let out to the 
thikadars, The learned Judge, however somes 
to no definite finding whether the plaintiffs 
‘have proved а custom that the right to 
fish in the disputed area lay not with the 
tenants but with the superior landlord and 
his lessees. It is nesesaary for a proper 
trial of the ease that there should be a 
clear and distinet finding upon this point 
also, Here again the learned Judge was 
doubtless influensed by the view that in 
the absense of the Bettiah Raj, the qaes- 
tion of sustom sonld -not be raised; but 
as I have observed in dealing with the ques- 
tion of adverse possession, that view, in my 
opinion, was erroneous. 
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Mr, Kulwant Sahay on behalf of the 
tenants urges that no ease of adverse posses- 
Bion or aoquisition of title by eustom as 
against the tenants was made either in 
the Trial Court or before the learned Dis- 
trict Judge, but, in my opinion, the point 
ia diveotly covered by issues Nos, 2 and 3 and 
there. is nothing in the pleadingsto show 
that the plaintiff olaimed to have derived 
his rights by adverse possession against 
the landlord. In my opinion ‘the question 
was direstly raised as between the plaint- 
iffs -and the tenants and the learned Distriot 
Judge ought to have come to а finding upon 
it. 

With regard to the Britdar defendant, 
it is true that paragraph 6 of the. plaint 
does not allege any dispossession from plot 
No.15282 whiah comprises the Brit tenure, but 
in paragraph 2 the plaintiffs assert their 
right to fish over this plotand in para- 
graph 6 they assert that the Britdar defend- 
ant joined the other defendants in preventing 
them from fishing i in plots Nos.15285 and15286 
whioh comprise the holdings of these defen- 
dante. If the 3rd party defendant obstrueted 
the plaintiffs with a view to exelude the 
plaintiffs from his lands also, there waa a. 
eomplete cause of action-against him, 

The result is that, in my opinion, the 
suit has been properly framed but there 


_ has been no proper trialin the First Appellate 


Oourt of two material questions, namely, 
(1) whether the plaintiffs have aequired any 
right by adverse possession, and (2) whe- 
ther they have acquired titls by  eustom. 
The appeal will, therefore, be remanded to 
the Distriet Judge for a olear finding 
upon- the evidenee already resorded as to 
both these points, The appeal will remain 
on the file of this Oourt and will be fixed 
for hearing on the Ist February 1922, by 
whish date the findings should be returned 
to this Court. 

Costa of this 
result, 

Ross, J. —I agree, 


hearing will abide the 


Oase remanded, 
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LAHORE HIGH COURT. 
Ssconp О:тп, ApPgAL No, 1007 os 1921. 
` 'Ostober 18, 1921, 
Present :—Mr, Justise Seott-Smith. 
LACHHMAN AND OTHERS— PLAINTIEFI— 
APPELLANTS 
versus 
SANTA alias SANT SINGH— DEFENDANT — 
RESPONDENT, 


Contract Aet (IX of 1872), s. 
Interest—Penalty— Question of law, 


7 4—Mortgage— 


"The question whether a stipulation in a deed is 
one by way of penalty is a question of law, and 
not & question of faot. [p. 851, col. 2.] 

A mortgage- deed provided that the mortgagee 
should remain in possession and should receive 
profits of the land in lieu of interest, that the land 
should be redeemed in four years ‘and that if it 
was not redeemed, then the mortgagor should pay 
interest after the expiration of four years at the 
rate of 1 per cent. per mensem:, 

Heid, on construction ‘of the mortgage-deed, that 
there. was no stipulation for increased interest in 


‘the deed and that; therefore, the Explanation to 


. District Judge, Amritaar, dated the 22nd. 


section 74 of the Contract Aot was not applicable 
to the case. Ie 850, ool, 2.] 


Second ‘appeal from & desres of the 


. January 1921, reversing that of the Munsif, 


First Olass, Tarn Taran, Distriet Amritsar, 
dated the 81st Angust 1920, 


Lala Durga Das, for the Appellants. 
Mr. Raj Krishen for Lala Mehr Ohand Ma- 
hajan, for the Respondent. 


JUDGMENT,—In this case the plaintiffs. 


appellants mortgagees sued for в deslaration 


that the defendant-respondent was not 
entitled to. redeem the land in suit without 


. payment -of the prinsipal sum of Rs, 99 


plus interest at Re. 1 per sent, per mensem, 
saloulated up to the date of redemption, 


. in aesordanae with the terms of the deed. 
The: First Court deereed the plaintiffs 


slaim, but the lower Appellate Court held 
that under all the siraumstanses of the 
саве if should be taken that the condition 
in the deed of mortgage as to payment of 
interest was one by way of penalty and 
dismissed the plaintiffs’ suit,  Plaintiffe have 
filed a sesond appeal to this Court. 


Mr, Raj Krishen, on behalf of the respond. 
ent raises & preliminary objeotion to the 
effest that the question whether the sbipu- 
lation in the deed was ene by way of 
ponaléy is a question of fact and that no 
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sesond appeal lies. In support of his objea- 
tion he sites Muna v. Manga Ram (1), i in 
which on page 625 it is stated that “it 
ie perfestly clear that under sestion 74, 
Ast IX of 1872, the question whether the 
agreement to pay enhansed interest is a 
pensliy or поё is а question of facet.” In 
that оазе, however, there was a slear воп: 
dition to pay an enhansed rate of interest, 
and there was no question whether a 
seeond appeal lay or did not lie. Lala 
Durga Das, on bebalf of the appellants 
says that there was no stipulation for 
inereazed interest from the date of default, 
and that, therefore, the sass does not some 
within the perview of seetion 74 of the 
Oontract Act. The mortgage deed provided 
that the mortgagee should remain in posses. 
sion and should reosive profits ofthe land 
in lieu of interest, that the land should be 
redeemed in four years and thatif it was 
not redeemed, then the mortgagor should 
pay interest after the expiration of four 
years at the rate of Re. 1 per sent. per 
mensem, Mr, Raj Krishen argues that 
‘during the first four years of the mortgage 
the mortgagee was really receiving interest, 
namely, the profits of the land, and that 
the sondition is that after the expiration 
of four years, on failure of redemption, .he 
would reeeive not only profits of the land 
but also interest, and that the stipulation, 
therefore, provides for an enhanoed rate of 
interest within the meaning of sestion 74 
of the Contrast Ast, I think that it would 
be straining the words of the Statnte to 
hold ‘that there was any stipulation for 
increased interest іп the deed of mortgage 
in question. It is olear to me that in 
the present case there was only -one 
rate of interest provided by the deed and 
that was only to some into foree if the 
Jand was not redeemed within four years 
of the date of the mortgage. The interest 
is, in my opinion, payable not on the breash 
of any agreement, but in pursuansoe of the 
original contrast besause the mortgagor 
did not redeem within four years. I, there- 
fore, hold that the Explanation to gestion 
74 of the Contrast Act does nof, apply to 
the present ease; this question is one of law 
тә not of fast,and а seeond appeal does 
ie 


(1) 18 Ind. Cas, 824. 
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"ÜPhis being my finding on this point, the 
‘sohdition as to ‘interest -must be ‘given 
effect to. ' The- rate ie not excessive, as admit- 

«tedsby.the lower Appellate. Court itself, and 
--there:: is sno:-ground: whatever for redustion, 
“Balla Ма? "ч, -Ahad: Shah (2) is an 
. authority in point. 
],-therefore, accept. the:;appeal and setting 
-agide:theiorder of the lower. Appellate Court, 
restore the deeree of the First Oourt with eosts 
‘throughout. 
‘Appeal accepted, 


(2) 48 Ind. Oas.1; 124 Р.В. 1918; 85 M. L.J. 
614; 16 A. L. J, 905; 280. W. N, 2838, 26 M. L. T. 
55;.180 P. W. В. 1918; 29 О. L. J. 165; 1 U, P, L. R. 

· (P. О.) 25; 21 Bom. D. В, 558 (P. O.). 


CALOUTTA HIGH COURT. 
Огап Rous No, 686 or 1920, 
February 21, 1921. 

Present: —Mr. Justise Cuming. ; 
BISHNUPADA DEY—-DESENDANT— , 
. PETITIONER 

А | versus 
OHAIBMAN or rz MANIKTOLLA 
MUNICIPALITY —O»»osrrs PARTY, 


‘Bengal Municipal Act (TII of 1884), ss. 270, 810, 


. B12—- Lighting and water vates—More than one tenant 


in oceupatian of holding-—Liability of owner and 
oceupter—Joint occupation of whole holding by tenente 
—JBurden of proof, 


Under the Bengal Municipal Acb the owner of a 
holding in the oconpation of more than one tenant 
is liable for the Municipal rates for water end 
lighting, unless itis proved that the tenants ara in 
joint ocoupation of the whole holding. In such cases 
the burden of proof isnot upon the Municipality 
to show that the tenants are notin joint ocoupation 
of the whole holding bub fb is for the owner to 
prove that the tenants are in joint ocoupstion of 
the whole holding. Гр, 352, gol. 1. 

Rule against an order of the Judge of 
the Court of Small Causes at Sealdah. 

"FAOTS appear from the judgment. 

- . Babu /Eupendra | Coomar Mitter, for .the 
Petitioner.—The defendant is the petitioner. 
Rule is under sestion 25 ‘of the Provinoeial 


Small Cause Courts Act, The only question 
is whether I am liable to pay water and 
lighting rates under the Bengal Municipal 
Act. Iam the owner of premises Мо, 123, 
Bagmari Road. Itis also admitted that the 
holding is in the possession of certain tenants 
jointly holding under a lease. А portion 
of it isa tank and another portion a nursery 
garden. It has been admitted that the 
Municipality realised these rates from the 
oseupiers. My point is that under seation 
279 of the Bengal Munisipal Aet the coau- 
piers are liable to pay water rates, Refers 
to section 279 (3). On the sase made ont 
the tenants are clearly liable for the rates. 
1 am only liable for the house rates, With 
regard to lighting rates, refers to sections 
810, 312. I took spesific objeetions on these 
grourds. The onusis on the Municipality 
io prove that the liability to pay lighting 
rates falls on the owner, There ia no denial 
of the faot that tenants hold under one 
lease. 

Babu Banku Behary' Mullick Ohoudhury, 
forthe Opposite Party.—The grounds taken 
до not sover the arguments of the other 
side. It has been found that there is a 
basiee, He admits it. They have not aver 
ргойпвва the lease to prove that the premises 
were let ont to tenants jointly. The owner 


. is liable to pay Ё ‘of the -water rate. . Refers 


to seation £86, Bengal Municipal Act. 
tions 310 and 312 are so ordinate, 
burden of proof is on the owner, 

Babu Rupendra Ooomar Metier, in reply.— 
Refers to Order VII, rules 1, 5, Civil Pro- 
cedure Code, It is incumbent on the 
plaintiff to show how the defendant is liable. 
The primary liability to pay the rates is on 
the oseupier, Therefore, they must make 
out the special eireumstanses whieh cast 
liability on me. : 

-SUDGMENT.—The fasta are as follows: 
—The petitioner is the owner of premises 
No. 123, Bagmari Road, and ho was sued in 
the Small Cause Oonurf at Sealdah by the 
Chairman of the Municipality of Maniektolla 
for the Municipal taxes of the holding 
in question. His sontention is that he is 
not liable for the taxes for lighting 


Soo- 
The 


.and ‘water but that the oeeupiers of the 


holding are liable, His ease is that 
the Holding has been leased out jointly 
to ‘two persons, Kueh Behary Bag and 


‘Haripada Bag, and that under sestion 379, 
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Beotion 310 and sestion 312 of the Municipal 
Ast, they are liable for the lighting and 
water rates, 

“The Munieipslity contend that the peti- 
tioner has not proved that the holding is 
in the joint ossupation of these two tenants. 

"They contend thatitisfor the petitioner 
to show that there are tenants in joint 
osaupation' of tbe whole holding. 

The petitioner would seem to «contend, 
on the other hand, that it is for the Munici- 
pality to show that the two’ tenants are 
notin joint oseupation of the whole holding. 
He sontends that prima facie the tenants 
are liable for the water and lighting rate 
and hense the burden of proof is on the 
Municipality. The Aat provides that where 
there is more than one tenant, the owner 
shall be liable, unless these tenants jointly 
hold the holding, 

Obviously the status of the tenants and 
their relationship to eaoh other and the 
extent of their holding are fasts peeuliarly 
within the knowledge of the petitioner, 
for he is their landlord. It was for him 
to produse evidense on the point and the 
burden of proving it must be on him, 
He produced no evidense on this point in 
the Small Oause Court. The decision of the 
Small Oause . Court Judge appears to be right, 
The Rule must be dissharged with sosts. 
Hearing fee one gold mohwur. 


Rule discharged. 


LAHORE HIGH COURT, 
Вксохр Огт. APPEAL No, 1018 or 1921. 
Ostober 20, 1921. . 
Present: — Мт. Justiee Soott. Smith. 
FAZAL AND сзи 
APPELLANTS 
versus 
MIHAN KHAN AND OTHERE — 
DEFENDANT8— RESPONDENTS. 
Adverse possession —Ejectment  suit—Decree cone 
ditional on payment—Judicial hypothec—Redemp- 
tion, 


In & suit for ejectment based on the allegation 
that the defendants were the tenants-at-will of the 
plaintiff, thg]defendants denied the plaintifs title 
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and setup their own title.: The Court, however, 
granted the plaintiff a decree for ejectment condi- 
tional оп the payment by himtothp defendants of & 
certain sum as compensation for improvements. 
This deoree was nob executed. More than twelve 
years afterwards the plaintiff brought s snit for re- 
demption of the land on ‘payment of the sum 
specified in the previous decree: 

Held, (1) that the deoree in the ejectment suit 
did not oreate a-judicial hypotheo or establish the 
relation of mortgagor and mortgagee between the 
parties to the suit; Гр. 858, col. 1. 


(2) that ever since the previous suit the poswes- 
sion of the defendants had been adverse to the 
plaintiff and that the prosent suit was, therofore, 
barred. [p. 858, col. 1.] : 


Second appeal from a deeres’ of the 
Distriet Judge, Sialkot, dated the 2nd, March 
1921, reversing that of the Мапа, First Olass, 
Pasrur, District Sialkot, dated the 17th July 
1920. 

Mr. Abdul Ghant, for the Appellants, 

Sheikh Nias Muhkammad, for the Ha. 
spondents, ` 


JUGDMENT,—The plaintiffs in the-ease 
out of whieh the present second appeal arises 
sued the defendants for possession of sertain . 
land on payment of Rs. 25, As long ago 
as 1883 the plaintiffs’ predecessors sued 
the predesessora of the defendants for this 
very land, alleging that the then defendants 
were tenants- at-will, The defendants did 
not admit the plaintiffs! proprietary rights 


; and pleaded that they themselves had been 
“in possession for 40 years. 


ever, held that the defendants were tenants- 
at-will and gave the-plaintiffa a deeree aon- 
ditional on their paying Rs. 25 as sompensa- 
tion for iniprovements to the defendants. 
The plaintiff never paid that money or 
took out execution of their deeree, and made 
no attempt to get possession until they 
brought the present suit, alleging that their 
names had been removed from the revenue 


' records and that this fast gave them & new 


cause of action, It has been found, as а 


. faot, that their names have not been reínoved 


from the revenue resords, bnt the First Court 


· gave them a desree on the ground; that the 


sonditional deoree of 1883 ereated a. judioial 
hypothee and the plaintiffs were entitled to 
redeem the land on payment of Rs. 25, The 
lower Appellate Court, following Muhammad 


- Shah v, Mahant Sadhu Ram (1) and Shamir 


(1) 187 P, R, 1889. 


The Court, how- . 
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v. Ladha Singh (2), held that the desree of 
1883 did nót create a judieial hypothes and 
that the present suit was barred by time, 
Bo it aseepted the appeal and dismissed the 
plaintiffs’ suit and they have, therefore, fled 
a second appeal-in this Court. 

. In appeal their Counsel relies upon the 
case reported as Sher Singh v. Gobind Sahat 
(8). The Court in that sase examined the 
judgment and the desres on whioh the suit 
was based, and was of opinion that there 
was a finding that the defendants had a 
charge for Rs. H37.8.0 against the laud. 
The Oourt was, therefore, of opinion that the 
only reasonable conelusion was that the 
previous desrse was» intended to ereate апі 
did ereate what is known as а judisial hypo- 
theo and established betwean the then 
plaintiff and the defendants tho relition of 
mortgagor and mortgagees. In the present 
ease, however, the judgment of 1833 did not 
lay down that the sam due as aompensation 
was а sharga upon the land and, in my 
opinion, therefore, the deaision reported as 
Sher Singh wv. Gobind Sahat (8) із distin- 
guishable. Muhammad Shah v, Mahant Sadhu 
Ram (1) is, however, on all foars with the 
prebent ease and Shamir v. Ladha Singh (2) 
is also, in my opinion, in point, I agree 
with the lower Appellate Court that the 
desrea of 1883 did not create a judicial 
hypothes or establish the relation of mort. 
gagor and mortgagee between the parties to 
the snit and the plaintiffs, therefore, eannot 
now maintain the suit for redemption. In 
‘the suit of 1883 the defendants did not 
admit the plaintiffs’ right but elaimed that 
they were entitled to retain possession. In 
faet they set up a title adverse to the then 
plaintiffs and denied their liability to ejest- 
ment. Sinse that time, therefore, their posses- 
sion has been adverse to the plaintiffs and 
their suesessors in-interest, aud I agree with 
the lower Appellate Oourt that the suit is 
barred by time, 
The appeal fails andis dismissed with 
sosta, Е 
, Appeal dismissed. 


(2) 4 Ind. Cas. 854; 100 P. B, 1993; 148 P. W. В. 
1909; 152 P. L. R. 1909. 
(8) 4 Ind, Cas. 410; 39 Р, W. R. 1902. 
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BOMBAY HIGH COURT. 

Seconp Огт Арр#лъ No. 269 оғ 1920. 

June 7, 1921. 

Present : —Sir Norman Macleod, Kr., Chief 
Justise, and Mr, Justice Shah, 
NILKANTH DEVRAO NADKARNY — 
AND OTHERS—PLAINTIFES— ÀPPELLANTS 
€8T8u8 
RAMKRISHNA VITHAL BHAT— 
DREEFESDANT—HR £8PONDENT, 

Civil Procedure Oode (Act V of 1008), s. 92 
scope of—Suit for declaration that defendants are 
mot trustees and for injunction—Sanction not neces. 
sary. 

Section 92 of the Civil Procedure Code restricts the 
powers of an individual to bring a suit of a particular 
nature without observing certain formalities, and, 
therefore, when a point is taken that а particular 
suitis ofa nature coming within the provisions of 
that section, before the Court can bar the suit for 
want of necessary sanction, the Court must be 
satisfied that the suit comes within the actual four 
corners of the section, That section provides very 
distinctly that only in two cases does the seotion 
apply: either there must be an alleged breach of 
any express or constructive trust oreated for publia 
purposes of в charitable or religious nature; or the 
direction of the Court must be deemed necessary 
for the administration of any such trust, [p. 364, 
ools. 1&2} ` 

A suit fora declaration that defendants are not 
the properly appointed trustees of a trust and for 
an injunction restraining them from interfering 
with the management of the trust is not a suit 
falling within the scope of section 92 of the Oivil 
Prooedure Code, [p 354, eol. 1; p. 865, col, 1.] 

Sasond appeal from a desision of the 
Distrist Judge, Kanara, in Appeal No. 146 
of 1918, reversing a desree passed by thé 
First Olass Subordinate Judge at Karwar, in. 
Civil Suit No. 189 of 1917, 
` Mr. S. V. Palskar, for the Appallants. 

Mr. G. P. Murdeshwzr, for Raspondent 
No. 2. 

` * JUDGMENT. 
* Масьвор, O. J.— The plaintiffa sued for an 
injunstion against defendants Nos, 1—4 
rastraining them from interfering with the 
plaintiffs in the management of .the affairs 
of the temple of Shri Shanta Darga of 
Ankola, and for a deslaration that defend. 
ants Nos. 1—4 were not the properly 
appointed trustes3 of the said temple. The 
firat issua was whether the Court had 
jurisdistion to try the suit or whether it 
sould lie in the District Court, The 
learned Judge said: “It is argued by Mr. 
Joshi thatthe suit is barred by saation 92 
of the Civil Prosedure Code and also by 
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sestion 14 of the Religious Endowments 
Aest XX of 1863.” ТБ. ів not now suggested 
that the latter sestion applies. The learn- 
ed Judge prooeede:. “The relief elaimed in 
this suit is that the appointment of defend- 
ants: Nos. 1—4 as plaintiffs’ оо trustees is 
invalid. Sueh & suit does not fall under 
gestion 92 of the Civil Prosedure Code. That 
sestion applies where breach of trust is 
alleged or where the direction of the Court 
is deemed neeessary for the administration 
of в eharitable or religious trust.of е publie, 
nature.” He, therefore, proeeeded to hear the- 
suit and desided that the appointment of 
defendants Nos. 1 —-4 was not valid, and that 
they. were not entitled, therefore, to take part 
in mansging the affairs of the temple: in. 
question. 

In first appeal’ the same queation was 
argued, whether tle suit .was barred by 
section 92 as tha. plaintiffs had not sought. 
or obtained: permission to bring the suit. 
The learned’ Jndge disagreed with the 


opinion ofthe Judge in the Court below,. 


thinking that. the allegations made in the 
plaint were allegations of в breach of trust 
and that’ there was 
trustees, The learned Judge said: “It 
is no doubt 
im not g-suit for the removal of a trustee. 


-Ft is a- suit for a deelaration that defendants. 


Nos, 1—4 have not been duly appointed as 
trustees. But this is a distinetion without 
a difference. Seation 92 is a seetion whioh 
ought (I think) to be liberally construed in 
favour of the subjest.”” It seems to me that 
in bringing this suit by way of analogy 
within the provisions of seetion 92 he was 
sonstruing the seotion liberally against the 
subjeet. However that may be, I am dia. 
tinetly of opinion thatthe suit as framed 


does not lie within the provisions of section: 


92 of the Civil Prosedure Code. That ses- 
tion restriets the powers of an individual to 


bring a . suit of a: partionlar nature without. 
observing dertain formalities, and, therefore, 


when a point is taken that а partieular suit 
is of a nature coming within the provisions 


of that seetion, before the Oourt вап bar. 


the suit for want of nesessary sanetion, the 


Court must be satisfied that the suit somes , 
within ‘the astualfour eorners of the sestion, © 


That sestion provides very. distinotly that 
only in two cases does the section apply: 


f 
\ 
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no question that 
the suit was а suit for the removal of 


true that in form the suit- 


(1921 


either there must be an alleged breash of 
any express or construstive trust ' arested for 
publie purposes of a charitable or religious 
nature: or the direetion of the Court must 
be deemed neeessary for the administration 
of any aueh trust, In either of these two. 
oases when a suit is brought then sanetion 


.must be obtained, and the section goes on to. 


specify what reliefs may be obtained from 
the Court in suits filed under the section. 
Now it seams to me that it is not neses- 
sary to direct one's attention wholly to the .- 
reliefs which the seetion says may be granted ` 
in partisular suits governed by the seotisn, in 
order to deside whether or not the suit comes 
within the sestion. We have to look, in the 
firrt instanee, to the prinsipal portion of the 
seation whieh lays down in what eases sanation 
is nesessary. I agree with the opinion express« 
ed by the learned Subordinate Judge that 
the plaintiffs here do not sue on &esount of: 
any breach of trust as is contemplated by. 
the provisions of that sestion, nor do they 
apply for any direstion of the Court for the . 
administration of the trust. Onee that is 
sonseded, then it appears that the Court had 
jurisdistion and no sanetion was required; 
But, as faras І ean see, we are asked to 
extend the provisions of the sestion to suits 
which do not come within the striet words 
of the section, but are suits of a cognate 
nature, beoaunse tbe relief asked in this suip " 


may by the twisting of language be eonsidür- > ' 


ed to be а relief something in the nature ` 
of. one of the reliefs mentioned in seation 92: 
whieh the Courtean grant in suits. brought Я 
under that s3otion. : 

I quite admit that some foundation for 
this argument is provided by the desision : 
in Subramania Pillat v. Krishnaswamt .Soma- . 
yajtar (1). There the suit was one of a. 
very similar nature to this suit. Two outof 
three trustees of a temple instituted a suit 
in a Subordinate Judge's Court, for a ` 
deslaration that the appointment by the - 
Devasthanam Committee of one of the defend- 
ants as a trustee in the place of a deseas: 
ed trustee was invalid, and for an injunstion to 
restrain him from interfering with the affaira 
and the, property of the temple. Mr, Justiea 
Abdur Rahim was of opinion that. that waa: . 


(1) 53 Ind, xcd 10901 42 М, 668; 26 M. L. Т, 143 
(1919) M, W. №, 6 
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a sase ' whioh might properly ba deseribad 
эз one in whieh the dirsation of the 
Court was neoessary for the administration 
of a publio trust within the meaning of 
sestion 92, It seams to have been argued 
that the suit was one for the removal of a 
trustee., The learned Judge felt doubtful 
whether the prayer in the plaint eame 
within the words “removing any trustee.” 
Bat he was of opinion that the subjest of the 
suit was to have 16 deslared that the eighth 
trastes was not в trustee properly appointed 
and also to prevent him from aeting in the 
eapasity of a trustes. Therefore, that was а 
relief sognats to removal of a trustee, Mr. 
Justise Spenser said: “In effest, this is 
а suit for the removal of а trusteo from 
the ове. No doubt the relief asked for 
in the plaint is for a deslaration that 
the appointment of the eighth defendant 


was invalid and for а permanent injana. 
tion restraining him from interfering with. 


the affairs of the temple. Bat it eannot 
be denied that the eighth defendant has 
been appointed a trustee by а statutory 
body competent to make the appointment 


and, therefore, he is a trustee until he is. 


removed from his office by a sompatent 
<amthority.” Не further says: 
age of sestion 92, sub.seetion 
Prosedur Code, is very elear. 


that no sait claiming any of the reliefs 


(2), Civil 


specified in anb-seetion (1) shall be instituted. 
in respeet of any such trast as is referred. 


to in the sestion exsept in sonformity 
with the provisions.of sub-sestion (1). One 
of the reliefs ia that of removing a 
trustee,” 

I think the ssstion must be 
whole. It must appear from the  plaint 
that the'muit is based either on a breach 
of trust alleged or on the nesessity of the 
direstion of the Oourt being given with 
rogard to the administration of the trast 
bafore the provisions of the sestion ean 
apply. With all due respesb, therefore, 
to the learned Judges in the oase to whiah 
1 hava just. referred, I do not think that 
this suit eomes direstly within the pro- 
visions of sestion 92 and I do not think 
that merely besause the suit sonsarns the 
question of the validity of the appointment 
of defendants Nos, l——4 as trustees of the 
templa and bssause it might on that 
agsount be considered that the suit is 
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“The langu-. 


It deelares. 


read as a. 


"whose position: аз 
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somewhat akin to suits whish some within 
the provisions of sestion 92, that, there. 
fore, we are entitled to hold that the 
soit in the language of the English law. ` 
yers is а suit that eomes within the 
eqaity of the Statute, and, therefore, 
sanstion would ba nessssary  befora the 
suit -conld bo instituted. F think, therefore, 
that the desrea of the lower Appellate 
Coart must bs set aside and the appeal 
must bs remanded to that Cours to be 
dealt with on its merits, Costa. сәвёв in the 
appeal, 

Saan, J.—I agree that the present suit 
falla outside the seopa of seetion 92 of 
the Civil Prosedure Code. In form and 
substanss the suit is for а deslara- 
tion that the defendants Nos. 1—4 are 
not properly appointed trusteas of the 
temple in question, and for an injunstion 
appropriate to that deslaration, , There is 
no allegation of апу braash of trust in 
the ease, nor is there aay direstion sought 
for the administration of the trust in 
question. Ї do not think that the mere 
fast that defendants Nos, l—4 alaim to 
be validly appointed Muktesars воп 
make auy differences in the nature of the 
suit, nor sould 16 be said on that aseount 
that the relief elaini$d by the plaintiifs is 
in the nature of a diredtién-for the adminis- 
tration of the trust.in question. 

It is also diffieult to aosapt the view 
that tha suit is for tha ramoval of the 
defendanta вз ёгцвёвез within the meaning 
of olansa. (a) of sub-sestion (1) of that 
section,  Áesording to tha plaintiffs, the 
defendauts;. who olainr to bs. validly appointed 
trustees, ата іп the position of strangars; 
and it seams to me that 16 would not 
be reasonable to treat sust & suit as a 
suit filed for the. removal of а trastea. 
sush. is ал assepted. 
fast; That is- in dispute in the present. 
ease, and, assording to the plaiuatiffs; da- 
fendants Nos. l—4area notin the position 
of trusteswat all. The sasa of Subramania. 
Pillai v. Krishnaswami Somayajiur (1), 
relied upon on behalf of the respondents, 
na doubt, supports the viaw taken by tlie 
lower Appellate Qourt that tha. anit. ia 
within ‘the ssops of sastion 92, Civil 
Proasdure Oods.- But generally for the 
raasona given by my Lird.theOhief Justisa 
I am unable to agres with the view 
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taken in that ease, Unless the suit falls 
olearly within the ssope of бевіїоп 92, I 
do not think that the mere fast that. it 
resembles in eertain respests a suit whioh 
may properly ‘be brought under sestion 92, 
ean afford any good ground for holding 
that seation 92 should apply to a suit like the 
present, I feel quite slear that a suit of this 
nature i is not within the scope of seetion 92 

of the Civil prosedure Code. 

' The ratio decidendi in Miya Vali Ulla v, 
Sayed Bava Saheb Santi Miya (2), whieh was 
a ense decided with referense to sestion 539 
of ‘the’ Code’ of. 1:82, appears to me to 
"lend support: to the view whish we take 
of the 'вёоре of the sorresponding seetion 
of the present Code. 

„Appeal accepted; Oase remanded. 


1 


! (2) 22 B. 496; 11 Ind, Deo. (x. s.) 918. 


LAHORE HIGH COURT. 
.Бвсоир Отти, Arrear No, 1088 or 1918, 
June 7, 1921. - 
, Present:—Mr, Justise Abdul Haoof and 
А Mr. Justiee Моёї Sagar. 
(MUN SHI~ PLAINTIFF — APPELLANT 
tersus 
Musammat BHAGWANI—DzrENDANT 


— RESPONDENT. 
' Bindu Law—Marriage—Minors—Repudiation —Res- 


; „titution of conjugal rights. 


Among the Hindus marriage generally takes place 


„аб а very early age, when in faot both the boy and 


р 


the girl are minors. Among them a marriage 
once performed cannot be dissolved for any reason 
"whatever, and it would be repugnant to all notions 
and sentiments of Hindu society if the wife is 
given’ & freedom to repudiate her marriage as 
Boon аз she comes of age or before consummation 
takes place, merely on the ground that the marriage 
has been performed during her minority. [р. 857, 
col. i 

‘In en to which the parties are Hindus the 


| mero fact that the marriage takes place during the 


minority of the parties and that the girl repudiates 
the marriage before consummation is no ‘sufficient 
ground for refusing & decree for restitution of 
conjugal rights, [p. 367, сої, 1,] 

. Seeond appeal from a deeree of the 
Distriej Judge, Hoshiarpur, dated the 22nd 
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of Desember 1917, affirming that of the 
Subordinate Judge, Sesond Olass, Hoshiarpur, 
dated the 19th of June 1917. 

Lala Fakir Ohand, for the Appellant. 

Mr. О, L. Gulati, for the Respondent’ 

JUDGMENT,.—Thía appeal has arisen in 
в suit for restitution of adnjugal rights 
brought by one Munshi, a boy of 19 years, 
against his wife, Musammat Bhagwani, who is 
said to be 18 years of age. The marriage 
is alleged to have taken plase some 10 
years ago when both the plaintiff and the 
defendant were minors, and the suit has ` 
admittedly been institnted after the parties 
had reached the age of majority. The suit 
was resisted by the: defendant on two 
grounds. Firstly it was sontended that the 
defendant had not been married to the 
plaintiff, and that, therefore, no anit for 
restitution of sonjugal rights lay, and | 
secondly, that no deeree for restitution of 
«onjugal rights should be granted: in view 
of the fast that the defendant’ was a. minor 
when she is alleged to have been married 
to the plaintiff and that she had repudiated 
the “marriage before consummation. had 
taken plase; The Court of first instanse 
found on both points i: favour ‘of: the 
defendatt and: dismissed the buit, On. 
appeal the learned Distriet Judge was of 
opinion that the facium of the' marriage 
had been satisfastorily established, but that .- 
the girl was a minor at the time ‘of the 
marriage, and that sonssquently no deeree 
for restitution of sonjugal right should be 
granted in view of Kalawati v. Bukhan (1) 
and Ziada v. Jowai (2). Ав а result of these 
findings he also dismissed the suit, The 
plaintiff has preferred a sesond appeal to 
this Court, and after hearing arguments on 
both sides we are of opinion that the suit 
ought to have been deoreed, and that tha 
learned Diatriot Judge did not exereise a 
wise diseretion in refusing to grant a deores 
for restitution of oonjugal rights in this 
саве, 
Һе has dismissed the suit and declined to. 


pass a-deoree, are olearly distinguishable and. 2 
do not lay down a general prineiple of law. . 


whieh should indissrimioately bs followed 


Qi 17 Ind, Qas, 254; 187 P. W. R. 1912; 215 P; ' 


Е, 1912, 
à 84 Ind. баз. 638; 46 P. В. 1916; 134 Р, W, В. 
1916; 148 P. L, Е. 1016, . А 


Тһе authorities on the basis of whioh .. н 
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in-all eases of restitution of eonjugal rights. 
_ The ease reported as Kalawati v. Bukhan (1) 
was obviously а ease from the Kangra 
'Distriet, where among the hill tribes the 
marital tie is unquestionably very loose, and 
the learned Judge, while dismissing the snit 
-of the plaintiff, expressly stated in his judg- 
ment that in the peculiar circumstances of 
that particular case he was not entitled to a 
deoree. In Ziada v. Jowai (2) it was found 
as а fast that the girl had attained puberty 
sight years before the snit and there was 
' по satisfastory explanation to aesount for 
her eontinual residence at her father’s house. 
In the present ease the husband himself 
was a minor fill about one year before the 
institution of the suit and there was abso- 
lutely no proof on the reaord that he had in 
апу way been guilty of neglest in asserting 
his marital rights, In our opinion the mere 
faat that a marriage has taken plase during 
the minority of the parties and that the 
girl has repudiated the marriage before 
consummation is по suffisient ground for 
refusing а deoree for restitution of asonjngal 
‘rights. It is common knowledge that among 
the Hindus marriage generally takes place 
ata very.early age, when in fast both the 
boy and the girl are minors, It is also well 
known that among the Hindus a marriage 
onae performed cannot be dissolved for any 
reason whatever, and it would, wethink, be 
repugnant toall notions and sentiments of 
Hindu society if the wife was given a free. 
dom to repudiate her marriage as soon as 
she eame of age or before consummation had 
taken plaee, merely on the groand that the 
marriage had been performed during her 
minority. 

For the foregoing reasons .we are of 
-opinion that a  desree for restitution of 
eonjugal . rights should have been granted in 
this ease. We allow the appeal and deoree 
the plaintiff's suit with sosts throughout. 

Appeal allowed. 
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BOMBAY HIGH OOURT. 
Seconp Огу Arrear No. 689 or 1920, 
June 15, 1921. 
Present :—Sir Norman Maeleod, Kr., 
Chief Justise, and Mr. Justise Shah, 
BABAN HEMBAJ—PrAINTIFF— 
APPELLANT 
versus 
Tae CITY MUNICIPALITY, POONA 
—Derenpant—ReapoaDent, 
Bombay District Municipal Act (IIT of 1901), 
вв. 40, 167—Oontract with Municipality—Non-performs 


ance of contract—-Sum deducted by кы SeN 
to recover amount—Limitation. . 


Where в Municipality, purporting to act under 


the terms of a contract entered into by it under : 


the powers granted to it by section 40 of the 
Bombay District Municipal Act, deducts a sum 
from the deposit made by the contractor on account 
of the non-performance of a part of the contract, a 
suit to recover the sum deducted falls under seg- 
tion 167 of the Act. 

Sesond appeal from a desision of the 
Assistant Judge, Poona, in Appeal No, 156 
of 1919, eonfirming a desree passed by a 
First Olass Subordinate Judge at Poona, in 
‘Civil Suit No. 257 of 1917. 

Mr. Manohar for Mr. K. V. Joshi, for the 
Appellants. 

Mr. Н. @. Kulkarni, for the Respondent, 


JUDGMENT,— Disputes between the plaint- 
iff and the defendant Municipality arose under 
a contract between the parties, The Munisi- 
pality had entered into that contrast under the 
powers granted to it under seetion 40 of the 
Bombay Distriet Munisipal Act. The Munisi- 
pality elaimed, aesording to the terms of that 
sontrast, to deduet а eertain amount from the 
plaintiff's deposit for non-performanoce of his 
contrast. Asthe Municipality obtained their 
powers to enter into this contrast from the 
Aot, it follows that their powers to enforse 
the eontraat, ascording to the construstion 
they put проп it, must also be in pursuanse 
of the Aet, Therefore, any suit whieh the 
‘plaintiff might wish tc bring under the oon- 
trast would some within the provisions of 
geotion 167 of the Bombay Distriet Munioi- 
pal Aet. Ithink the deeision of the lower 
Appellate Court was right and the appeal 
must be dismissed with sosta. 

> Appeal dismissed, | 


J 


ta 
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DUBAY SHIVA SAHAI RAM V, SHIVA BHANJAN LAL. 


“PATNA HIGH COURT. 
ÅPPEAL PROM APPELLATE Deore No, 169 
or 1920, 
July 27, 1921. 
Present ;— Mr, Justise Coutts and 
Mr. Justice Maspherson. 
DUBEY SHIVA SAHAY BAM— 
PLAINTIFF— À PPELLANT 
versus 
Thakur SHIVA BHANJAN LAL 
AND OTRERS—DEFENDANTS— RESPONDENTS, 
Ohota Nagpur Tenancy Act (VI of 1908, s. 11 
(4) Wransfer of-tenure—Suit for rent "by transferee— 
Registration— Burden of proof. 


Under section 11 (4) of the -Chota Nagpur 
Tenancy Act if a transferee of a tenure or cf a 
part theredf makes the requisite application for the 
registration of the transfer and tenders the 
authorised registration fee within a period of one 
year from the date of-transfer, there is no bar to 
‘recovery by him of rent from the date of his 
transfer, but if he fails to make such application 
‘and ‘tender within that period, he cannot recover 
‘by any process known tolaw any rent acoruing 
between the date of transfer andthe date of any 
subsequent application for registration. [p. 859, col. 


The burden of proving the requisite application 
for registration in time to entitle him to the rent 
claimed or any portion thereof is on the plaintiff 
transferee, [p. 868, col. 2; p. 359, col. 1.] 

. Appeal against a decision of ‘the Judioial 
Oommiasioner, Ohota Nagpur, dated 18 
Oetober 1919, affirming that of the Munsif, 
Daltonganj, dated 20th July 1918, 


Mr. Shiveshwar Dayal, for the Appel. 
lant. 
Mr, Sambhu Saran, for the Respondents. 


JUDGMENT. 

Courrs, J.— This “appeal arises ont of 

a suit for rent brought by a eo sharer pro. 

. prietor against a number of tenants, ‘The 
plaintiff's other sossharers were also impleaded 
as defendants, А number of pleas were 
taken by the defendants, but the issue on 
whieh the suit was desided against the 
plaintiff was that the suit was not main- 
tainable by the plaintiff without registra- 
‘tion aa provided in  sestion 11 of ‘the 
Ohota Nagpur Tenaney Ast. On appeal 
to the Judieial Commissioner the desree of 
the Munsif wasoonfirmed лпа the plaintiff 
has now appealed to this Court, 

Two points bave been urged in this ease: 
(1) that &cetion'11 of tha Ohota Nagptr Ten- 
ansy Astis not a bar to the suit, and (7) that 
the опок was on the defendant to prove non» 
registration, : 


‘shall not be entitled to 


It is sonvenient to deal with the last 
point frst, Тһе learned Vakil for the appel- 
lant relies on the ease of Surangint Dast 
v. Nekaraddi Mullick (1), in whieh it was 
held that in a ease under section 78 of the 
Land Registration Авф {һе onus was on 
the defendants to prove  non-registratior, 
I am doubtful whether the question was 
really considered in that sase; but even 
if it was, seotion 78 of the Land Registration 
Ast ia very different from seetion 11 of the 
Ohota Nagpur Tenaney Act. Sestion78 is ta 
the following effeet: 

"No pereon sball be bound to pay rent 
to апу person elaiming sush rent as pro. 
prietor or manager of an estate or. rent. 
free property in respest of whieh he is 


required by this Ast to sausa his 
‘name to be registered, or as mortgagee 
unless the name of вив elaimant shall 


have been registered under the A ві.” 

By seation 11 of the Ohota Nagpur Tenaney 
Ast, however, it is enacted that the transferee 
resover unless 
registration is made in sonformity with 
the sestion; and it seems elear that where 
the plaintiff's title to reeover is ques- 
tioned on thie ground, the onus is on him. 

1 now eome to the first point. If tbe 


above view is sorreet, the plaintiff mutt 


establish that the registration ‘bas been 
effected within one year from the date 
of the transfer and that the registration 
fee has been paid or tendered within that 
period. It has been found ss a faet by 
both the Courte below .that neither has 
there been registration within the period 
of one year from the date of: transfer nor 
haa the registration feo been paid or tendered, 
16 seems clear then from the seotion itself-tbat 
the anit is not maintainable. It is argued, 
however, on the authority of Muntht Ram 
Sahi v. Kheman Mahto (2) that the plaint- 
iff шву sue and may even obtain a 
deeree whish be ввп execute after regis- 
tration. There ia eertainty a remark in 
the judgment of Atkinson, J., whioh gives 
support to this sontention: but it is obiter 
and seems to have been based on an 
argument not with referenee to the Ohota 
Nagpur Tonansy Act but with referenee to 
the Bengal Tenansy Ast, in whieh the 
provision is entirely different. lf that view 


(1) 28 Ind Cas. 844. 
(2088 Ind. Cas, 59; (1917) Pat. 63; 1 P. 1, W. 671 
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were correct, either the provisions of slanse 
4 of seation 11 besome a oullity or а 
.Qeeree aan be obtained whish sould not 
.be exesuted besanse the provisions of the 
-seation, sould not be somplied with, I 
‘am unable to sonseive that the Legislature 
«eould have intended to  enast that it 
should be possible to obtain a deeree 
;whish under no possible sireumttanoes 
sould be executed. ` The words of the 
„Bastion are perfectly slear and where this 
-is во, we sre not entitled to go behind 
them. 

. I would dismiss this appeal with aosts. 

MAQPHERSON, J.—í entirely agree that 
this appeal must be dismissed with вовк, 
The view expressed in the penultimate 
paragraph of the judgment in Munshi Ram 
Saki v. Kheman Mahto (2) is obiter and has 
‘always been so -eonsidered, And indeed 
‘the interpretation of section 11 (4) is 
quite straightforward. If the transferse 
of atenure or a portion thereof makes the 
required applisation for the registration of 
the transfer and tenders the authorized 
registration fee within a period of one 
year from,the date of transfer, there is 
mo bar to recovery by him of rent from 
the date of his transfer, bot if he fails 
to make  sueh application and tender 
within that period, he shall not resover 
by any prosess known to Лау апу rent 
seeruing between the date of transfer 
and the date of any subsequent epplisa- 
tion for registration. No application for 
registration made after the expiry of one 
year after the date of the transfer has 
any refrospestive operation, This view 
has also been expressed by Holmwood, J., 
in Angnu (Лан v. Ohuthu Patras (3). It 
has been found in this ease as в fast that 
the-appellant had not made :the requisite 
application before the expiry of tha 
period in respest of whish he sued for 
rent and assordingly he is debarred from 
recovering by suit any part of that rent 
for whish he sues, 

I agree; with my learned brother that 
the onas to prove the requisite appliea- 
tion for registration in time to entitle him 
to the rent claimed, or any portion thereof, 
is on the plaintiff, both beeause of the 


! (8) 27 Ind, Oas. 605; 19 О, W. N. 461. 
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form of the enastment in sestion 11 (4) 
aud besause the date of applieation is 
spesially within plaintiff’s knowledge, 


Appeal dismissed, 


LAHORE HIGH COURT, 
Srooxp Ога Арркаг No. 200 or 1921. 
Ostober 20, 1921, 

Present :—Mr. Justiee Seott-Smith. 
PIYARA LAL 4ND ANOTHER —Darenpaxts 
— APPELLANTS 
versus 
MAZHAR KHAN —PuaixrIFE, Musammat 
ASI AND ANOTHER —DEFENDAKXTER— 


RusroxpENT. 

Oivil Procedure Code (Act V of 1908), О. XXI, 
т. 63, О. XXII, r.4—Claim proceedings —Objection 
rejected — Title suit—Legal representative of deceased 
decree-holder not tmpleaded—Decree.| 


A certain objection having been rejected in claim 
proceedings, the objector filed a-regular suit to 
establish his title and obtained a deoree. Before 
the institution of the suit one of the deoree-holders 
had died, but the plaintiff refused to implead his 
legal representative as a party to the suit: 

Held, (1) that the legal representative of the 
deceased decree-holder was not bound by the decree 
in the title suit; [p. 369, col. 2.] 

(2) that so far as the deceased decree-holder was 
concerned, the order rejecting the objection in claim 
proceedings had become final under Order XXI, 
rule 63 of the Civil Procedure Code. [p. 359, col. 2.] 


Sesond appeal from а decree of the 
Additional Distriet Judge, Karnai at Anibgia, 
dated the 19th of November 1920, reversing 
that of the Munsif, First Olass, Kaithal, 
Distriet Karnal, dated the 7th of June 1929, | 

Lala Jagan Nath, for the Appellants. 

Mr. Nanak Ohand Pandit, for the Plaint- 
iff- Respondent, Р 

JUDGMENT,.—The material fasts out of 
whieh the present sesond appeal arises are 
вв follows :— 

Muzaffar Khan and Shibli, the sons of 
Mazhar Khan, plaintiff respondent, obtained 
а desres for possession by partition of a 
sertain village site. Shibli was -a. minor 
and appeared through his father, Mazhar 
.Khan. In exesution proeeedings Todar Mal 
and others, who are represented now by the 
present defendants-appellants, filed objections! 
These objestions were dismissed on the 17th 
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April 1914. Оһ the 23rd April 1914 Todar 
Mal brought a deslaratory suit and suaseeded 
up to the Chief Court, whose deeree is dated 
26th June 1917, The finding of the Ohief 
Court was that the sons of Todar Mal, who 
was at that time deseased, were in possession 
as permanent tenants and eould not be ejested 
at will, 

At the time when Todar Mal brought that 
suit, Shibli had died and Muzaffar Khan 
alone was made a defendant. On the 17th 
May 1914 Muzaffar Khan filed written pleas 
in whioh he alleged that Mazhar Khan was 
the -legal representative of Shibli deseased 
and should be made а party. То this the 
plaintiffs replied saying that it was un- 
nesessary to make Mazhar Khan a party, On 
the 12th August 1914, Mazbar Khan himself 
applied to be made a party, but his applioa- 
tion was’ rejested by tle Court and the 
suit proceeded without his being impleaded. 
Mazhar Khan brought the present suit for 
possession of the land in suit, on the „ground 
that he is not bound by the deeree in the 
guit between Todar Maland Muzaffar Khan 
and that the „result of his not heving been 
impleaded in that ‘suit is that the order 
dismissing Todar Mals objestions on the 
17th April 1914 had besome sonelusive in 
aseordance with the provisions of Order, XXI, 
rule 63-of the Oivil Prosedure Code, . The 
First Court dismissed the plaintiffs’ suit, 
but the lower Appellate Court assepted the 
arguments urged on behalf of Mazhar 
Khan and desreed his elaim. From this 
order a sesond appeal has been filed in this 
Court. 

Kadir- Mohideen v. Muthubrishna Ayyar (1) 
was relied upon by appellants’ Counsel where. 
in it was held that where a defendant in a 
suit dies and the plaintiff under sestion 368 
of the Oode of Civil Prossdure (1822) brings 
а person on the resord, whom he alleges 
to be the legal representative of the deseased 
defendant, sush person suffisiently represents 
the estate of the deeeased for the purposes 
of the suit, and, in the abmenee of fraud or 
eollusion, fhe desree passed iu the suit will 
bind the estate. This authority is, in my: 
opinion, elearly distinguishable from the 
present ease, beasuse, firstly, it applies to 


a.regular suit, and sesondly, to a ease where, 


(1) 26 M, 280; 12 M. L, J, 868, 
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the plaintiff impleaded the person: whom 
he thought to be the legal representative of 
the deseased defendant. Here Shibli died 
prior to the institution of the guit and in 
spite of the faat that the defendant objested: 
that Mazhar Khan, the legal representative 
of Shibli, should be made a defendant, the 
plaintiff raised objeetions to this being done 
and Mazhar Khan was never impleaded, It 
is admitted before me that both in aeeord- 
&nse with Muhammadan Law and with 
Panjab Custom, Mazhar Khan is the sole heir 
Plaint- 
iff in that suit did not aet bona fide in ob- 
jesting to Mazhar Khan being .made а 
defendant, The authority quoted "is, there- 
fore, in- my opinion, elearly inapplisable, 

Another case eited on behalf of the appel- 
lants is that reported as Bhagwant? v. : Mac- 
donald & Oo. (2), but the fasts of it also arg 
distinguishable from those of the present 
one as is elear from a perusal of the head- 
note. 

No equities at all arise in favour of tha 
defendants. An order was passed against 
Todar Mal in the execution proseedings and 
that order was in favour of Shibli, Todar 
Mal instituted & regular suit without making 
Shibli’s legal representative a party thereto, 
and, therefore, having regard tothe elear 
wording of rule 63 of Order XXI of the Civil: 
Prosedure Oode, the order passed in exeeu- 
tion proseedings in favour of Shibli is sone. 
elusive, Shibli’s " representative was nof 
impleaded by the plaintiff, he is not, therefore, 
beund by the deeree obtained in the guit ю 
whish he was not & party. 

I dismiss the appeal with вовів. 


Appeal dismissed, 


(2) 4 Ind. Cas, 1018; 150 P. L. R. 1909; 152 Р, W 
В. 1909, i 
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-LOWER BURMA OHIEF COURT. 
` Стус, Revision No. 221 or 1919. ` 
August 2, 1920. 
Present: — Mr, Justice Maung Kin, 
SHWE HLA GYL AND aXUTAER—APPLICANTS 
* versus 
SAN DWE—Resronpexr, 


Limitation Act (IX of 1908), Sch. I, Art. 7—Suit 
to recover wages—Promise to pay—Consideration— 
Civil Procedure Code (Act V of 1908), s 115— 
Material point mot considered — Revision. 


In a suit for the recovery.of wages brought 
more than one year after the’ wages became 
due, it was found that the defendant had, within a 
year before suit, promised to pay the amount in 
dispute to the plaintiff ; 

Held, that the suit was barred by limitation under 
Article 7 of Schedule I to the Limitation Act 
inasmuch as the promise being without con- 
sideration did not constitute a fresh contract so as 
to operate to give a fresh period of limitation, 
[р. 361, col. 2; p 862, col. 1.] 

. Where in deciding the question of limitation & 
Oourt fails to consider the material point which 
arises in the onse, its decision is liable to be set 
aside in revision. Гр. 861, col. 2.] ` 


Applisation for revision of an order passed 
by the District Judge, Insein. 


Mr. Hay, for the Applicants. 
Mr. Suriy, for the Respondent. i 


JUDGMENT,—This application for re- 
vision árises out of asuit by the plaintiff. 
respondent against the defendants. applicants. 
The plaintiff sued for wages due from defend- 
ant Shwe Hla Gyiin Tabodwe 1279 B. E, 
corresponding with the 9th February 1918, 


on the allegation that he worked for de- . 


fendant Shwe Hla Gyias his field labourer 
in that year. In Tawthalin 1280 B. Е, 
the plaintiff made a demand for his wages 
and defendant Za Gye thereupon stood 
surety for Shwe Hla Gyi promising to pay 
the amount due in Tabodwe 1280, В, Е, 

The suit was fled on the 25th Marsh 
1919, over a year after the wages had 
besome due. The Trial Oourt held that 
the suit was time-barred against both the 
defendants and dismissed it. 

The lower Appellate Conrt held that 
the sui was not time-barred and allowed 
the plaintiff's elaiza. 

The defendants have now applied to this 
Üourt for revision of the judgment of the 
Jowér ‘Appellate Oourt, For the plaintiff 
it has been urged on the authorities of 
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Sundar Singh v. Doru Shankar (1) and 
Ramgopal Jhoonjhoonwalla v. —Joharmall 


Khemkar (2) that this spplieation does 
not lie under sestion 115 of the Oivil Pro- 
In the former aase it was 
held that the deeision of the lower Court 
that the suit was barred by limitation was 
wrong but that that view does not afford 
any ground for revision under sestion 622 
of the old Code, In the latter sase it 
was held that an error by the . Small 
Cause Court on the question of limitation 
does not jostify the interference of the 
High Court under sestion 115 of the Civil 
Procedure Code. In that case also it was 
seonseded for the purpose of argument that 
the deeision of the lower Court on the 
question of limitation was wrong and the 
learned Judge (Fleteher, J.) remarked that 


apparently the ease was barred by limi. 
tation, 1 
The lower Appellate Court held that . 


the promise of the surety to pay the 
debt owed by the prinsipal debtor, which 
was in the month of Tawthalin 1280 B, 
E. as stated above, was not only supported 


- by consideration bnt gave a fresh starting 


point for the period of limitation, This 
desision may be right with regard to the 
surety (Maung Za Gye), but as regards 
the prinsipal debtor, Shwe Hla Gyi, the 
learned Judge failed to aonsider whether 
there was a fresh promisp on his part, and 
if there was any such, whether it gave 

a fresh starting point for the running of 
limitation. In my opinion the authorities 
above sited would show that this appli- 
sation for revision does not lie as against 
the surety, Maung Za Gye, but as regards 
the prinsipal debtor, Shwe Hla Gyi, inas- 
mush as the lower Appellate Court 
omitted to take into  sonsideration the 
material point above referred to, this 
applisaticn will lie on the authority of 
Zeya v. Мі On Kra Zan (8). Tho promise 
of the prinsipal debtor to pay the debt, 
made in Tawthalin 12:0 В, Е, is a 
naked promise, beeause he promised to pay 
what he was already under an obligation to 
pay and it was without sonsizoration and, 
therefore, did not eonatitute a fresh боп. 


(1) 20 A. 78; А. W.N. (1897) 168; 9 Ind. Deg, 
(х. в.) 409. 

(2) 16 Ind. Cas. 647; 89 C. 473, 

(3) 21, B, В. 888, 
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trast {see Kankani v. Maung Po Yin (4)]. 
As regards him, the limitation started to 
run more than a year before the suit 
was filed and Artisle 7 of the Limitation 
Aet applies against him. So, as regards 
him, the suit was olearly time-barred, _ 
The applisation of Shwe Hla Gyi for 
revision is allowed with  eosts and -that 
of Maung Z3 Gye is dismissed with costa... 
Application partly allowed- 
iod x . and parity dismissed. 
- @ 1148, R. 190. ие саат 





OALOUTTA HIGH COURT. 
| APPRAL FROM ÁPPELLAT3 Оске No. 2606 
or 1919, 
May 19, 1921. 
Í Presni: :—Justise Sir N. R, Chatterjea, Kr, 
and Mr. Justice Panton, 
` MADAN МОНАМ SAHA—-DarRNDANT 
No. l—À»rzLLAXT | 
versus 
. PBYANATH DUTTA AND OTHERS— 
PLAINTIFFS — RESPONDENTS, 

„Landlord and .tenant—Non-transférable holding 
‘transfered —Power to RESP get of  landlord— 
Burden of proof. 

.. The. question - ‘whether a landlord's gomasta has 
ipower to recognise the transfer of a non-transfer- 
able holding must be decided upon the. facts’ of 
‘each case ‘and the onus is upon the -landlord in the 
first instance to shew what the Precise authority 


of his agent is. 
Sudaman Jamadar v. Behari Mahton, 10 Ind. Du 


-456; 15 О. W, N. 958, approved. 

Appeal against a deeree of the Sabordi- 
nate Judge, First Oourt, Sylhet, dated the 
25th of August 1919, reversing that of the 
Munsif, Third Court at Habigunge, dated the 
2iat of December 1918. 

FAOTS appear from the judgment. 
` Babu Gopal Ohandra Das, for the Ap- 
pellant.—I have addueed evidenee to show 
that I have been resognised as the tenant 
of the plaintiff by his agent. When the 
faat of my resognition by the agent of the 
landlord is established, the onus is upon the 
landlord to show that the sgent had no 
&u;hority to reeognise me' as his tenant, 
See Sudaman, Jamadar v. Behari Mahton 
(1). My next contention is that the plaint- 
iff is estopped by hie ast and representgtion 
from denying meas his tenant, - 


(1) 10 Ind. Ons. 456, 16 0.17, М, 953, ° 
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Babu Preonath Dutta, for the Respondents, 
—"The final Court of fast having some to a 
finding that the agent who resognised the 
transfer had no authority to do so, there is no 
ground for your Lordships’ interferenes in 
this ease in second appeal. 

Babu Gopal Ohandra Das in reply.—The 
lower Appellate Court was wrong in throwing 


"the entire burden of proof on meto show 


that the agent had authority to resoguise me 
as the tenant of the landlord. 

JUDGMENT. —This appeal arises out of a 
guit for jointikhas possession of an &-annas 


"Rhare of the land in dispute by ejesting the 


defendant, who had purehased a” non-trans- 
ferable holding. 

The landlord representing the other 8» 
annas share has resognised the ‘defendant 
The defendant says that the 
plaintiff's agent, опе Guno Ohandra, resog- 
nised him as the tenantafter his. purahase 
aud that he had authority -fo do so on 


"behalf of his prinsipal. 


The Court of first instance found -that 
the agent had authority to resognise the 
transfer; but on appeal that desision has 
been set aside, 

It has been sontended before us that 
the onus of proof had bsen wrongly thrown 
upon the defendant to show that the agent 
had authority, and referenee is made to 
the ease of Sudaman Jamatar-y. Behari 
МаМоз (1), In that sase it was observed 
that there is no inflaxible rule of law 
that a gomasía has no power ta resognise 
a transfer, that the question must be 
desided upon the fasts of eash ease, [t 
was further observed that theonus is upon 
the landlord in the first instanse to show 
what the presise authority of his agent is, 

In the- present esse the defendant pleaded, 
and the Oourt of firat instanee found, that 
the agent Guno Chandra used to manage the 
affairs of the plaintiff who had to stay at 
distant plases in Government serviee, and 
used to some home only on holidays and that 
the ast and eonduot of the landlord induced 
the tenants to believe that Guno Chandra had 
authority to let ont fhe lands, The 
learned Munsif held upon these and other 
facts that thera was ssope for the appliea. 
tion of estoppel against the plaintiffs, Whe- 
ther these fasts are saffisient to give rise 
to estoppel or not, they are evidenaa to be 
taken into sonsideration in dosiding the 
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` question whether Guno Ohandra had autho- 
rity, express or implied, to recognise the 
defendant No. 1 as the purchaser of the 
land. It appears that Guno Chandra aetually 
granted a дайа to defendant No, 1.. The 
learned Subordinate Judge in coming to the 
eonelusion that there was no authority, 
"either express or implied, from the plaint- 
iff to grant a раѓа to the defendant No. 1 
evidently plased the entire onus of proof 
.upon the defendant and did not take into 
sonsideration the fasts, whish were relied on 
‚Ьу the Conrt of first instense, in . coming 
tothe opposite sonslusion, 

We think, therefore, that the ease should 
ao back to the lower Appellate Court in 
order that that Court may take all the faeta 
and sireumstanees into sonsideration and 
dispose of the ease aesording to law. 

Costs to abide the result, 

Oase sent back, 


LAHORE HIGH COURT. 
Отту, Revisioa Petition No. 839 or 1920, 
July 13, 1921. 

Present :— Mr. Justise Martineau. 
DELHI CLOTH ax» GENERAL 
MILLS Oo., шмітер, DELHI— 
DxrFEADANT— PETITIONER 
versus 
Firm KIDARI PERSHAD.CHHEDI 
LAL or FEROZEPORE CANTONMENT 
—PuaimTIFF—HESPONDENT, 

Arbitration—-Award—Arbitrator acting on docu. 
ments filed by one party without knowledge of other 
party—Decree on award—Revision, 


An arbitrator who receives doouments from one 
party and bases his award upon those documents 
without giving the other party an opportunity of 
seeing those documents and of meeting the infer- 
ences deducible therefrom, is gailty of such a breach 
of duty as entitles the latter party to have the 
award set aside, (p. 864, eol. 2.] 

A revision lies against a decree passed upon an 
award, where ‘the Oourt which passed the decree 
has committed an error in procedure or has mis- 
used the jurisdiction eo by the Civil Pro. 
cedure Code, [p. 363, col. 2.] 

Petition under  sestion 115 of ‘the 
Civil Prosedure Code and section 44 of 


the.Punjab-Courts Ast for revision of the’ 


order -of the Senior Snbordinate Judge, 
Ferozepore, dated the 24th July 1920. . 


Kanwar Dalip Singh, for the Petitioner. 

Bakhahi Tek Ohand, for the Respondent, 

JUDGMENT.—This was a suit for 
Hs. 39,672-8.3 against the Delhi Oloth and 
General Mills Co, Limited, for damages 
for breash of sontrast,- The plain. 
tiffs had sontrasted to buy from the defendants 
certain quantities of yarn and dosuii whieh 
were to be supplied during the months of 
January, February and Mareh 1918, As 
the defendants did not supply the goods, 
plaintiffs bought them elsewhere, and they 
have brought this suit to reeover ihe differ. 
ense between the aontrast prises and the prise 
at whieh they bought the goods, 

The ease was referred to the arbitration of 
Lala Bihari Lal, Banker of Ferozepore, and 
he awarded Ras. 21,118.12.0 to the plaintiffs, 
Obdjeations were filed by the parties to the 
award, but were disallowed, and the lower 
Oourt has passed a desree assording to the 
award. The defendants have applied to this 
Court for revision of the desree. | 

Two points have been urged before me, 
One is that the arbitrator did not deeide the 
question of jurisdistion, whieh was an issue 
ia the sase.. As to this I need only say that 
I am of opinion that the arbitrator did dese 
the question. 

The sesond point is in regard to tha. 
allegations of misaonduot on the part of the 
arbitrator. One of the objestions whish tha 
defendants took to the award was thst ‘tha 
arbitrator drew wrong inferenees from tho 
entries in the defendants! bakis in thair 
absense without giving them any opportunity 
to explain the entries, and had erred in 
giving his desisions thereon. The lower 
Court’s finding ав to this is that the arbitra. 
tor has dealt very fairly with both parties 
and has done nothing behind the defendanta’ 
bask, It is eontended for the petitioners that 
in ecming to thia finding the lower Gourt hae 
missonéeived the evidense. it has been held 
iu Panna Lal v. Soman (1) that & revision 
lies against a desrae psssed upon an award, 
where the Oourt whieh passed the deeree 
aommitted an error in prosedure or haa . 
misused the jurisdistion pressribed by the 
Civil Prosedare Oods. If the finding of the 
lower Uart has prosseded on a missoneop- 
tion of evidense, as eontended by the peti. 


К 


(1) 89 P. R. 1902 , 120 Р, L. R, 1902 (F. B), 
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tioners, this would be an errór in prosedure 
justifying the interference of this Court in 
revision; 

The material fasts are these. The arbi- 
trator was at Delhi from the 27th to the 30th 
September 1919, and onthe 27th and 29th 
he resorded part of the statement of Madan 
Mohan Lal, Sesretary of the Mills. ` He was 
unable to continue the atatement on the 30th 
áa -Madan Mohan Lal was ill, but he went to 
see him at his house and at the request of the 
plaintiffs asked him to let him take the mill 
books with him to Ferozepore in order that 
the plaintiffs might inspeat them іп bis 
(the arbitrator's) presense in order to find 
out’ the rates at which defendants sold yarn 
and dosuéi during January, February and 
Maroh 1918, Madan Mohan Lal allowed the 
arbitrator to take away the books. The 
plaintiffs inspested the books and took 
extracts from them in regard to the rates, and 
these extrasté were plased by the arbitrator 
on the file on the 29th Ostober. Onthe 31st 
Ostober another extraet also was filed by the 
plaintiffs, 

The arbitrator admits in his  evidenee 
that neither Madan Mohan Lal nor the 
- defendants" agent Prahlad Das was present 
when those doeuments were filed and that 
they were given no intimation that the 
dosnments had been filed; and he admits 
further that he has based his award, so far 
as the rates are- sonserned, ‘on those three 
dosuments. ; 

The Senior Subordinate Judge says in bis 
judgment that in all the proceedings held at 
Ferozepore before the arbitrator, the defend- 
ants’ Mukhtar Prahlad Das was throughout 
present and he had every opportunity to 
object to and explain the doeuments placéd 
on the file, This is entirely wrong as the 
arbitrator’s own statement will show, and 
Madan Mohan Lal also states in his evidense 
that he never had any knowledge of the faot 
that extrasts from the mill books had been 
plased on the arbitrator’s file, Madan Mohan 
Lal has pointed out that the extrasts relate 
to вопётавівоѓ a partieular kind for whish high 
rates were allowed for spesial reasons, and 
he says he has thus been seriously prejudieed 
by the award being based on those rates 
without his having the opportunity of ex. 
plaining them. Ніз sontention is unansver- 
able. There is nothing to show that the 
extrasts were referred to at the time of the 


arguments before the arbitrator or that thé 
defendants had any knowledge of thém till 
after the award was given. Itis elear that 
the Senior Subordinate Judge, in arriving 
at his finding that the arbitrator did nothing 
behind the defendants’ back, has entirely 
miseonseived the evidence, not having realized 
that the dosuments on which the arbitrator's 
decision as to rates was based were filed 
without the knowledge of the defendants, 
who had no opportunity of explaining the 
rates entered in them. 

In Oursetji Jehangir v. W, Orowder (2), 
where an arbitrator reseived oertain dosu- 
ments from the defendants in a suit referred 
to his arbitration, together with a letter from 
the defendants eontaining oertain comments 
on the doouments sent to him, and made hia 
award without giving the plaintiffs an 
opportunity of seeing the said doauments 
and of meeting the inferense deduosible 
from them, it was held that there was 
sush a breash of duty on the part of 
the arbitrater as entitled the plaintiffs 
to have the award set aside, The present 
ease is one of a similar nature, and following 
the ruling sited above, I assept this appliea- 
tion for revision, set aside the deeres of the 

- lower Court and the award on whieh it is 
based, supersede the arbitration, and direst 
the lower Court to try the ease according to 
law, 

Costs in this Court will be oosts in the 
ease, 

Application accepted, 

(2) 18 B. 299; 9 Ind, Deo. (N. в.) 707.5 





BOMBAY HIGH COURT. 
Ssconp От, ArPEAL No, 585 or 1916. 
June 6, 1921, 

Present;—Sir Norman Maoleod, Kr., Chief 
Justies, apd Mr. Justice Shah. 
APPA DHOND SAVANT—DxrENDANT 
No, 3—AtPeLLantT 
versus 
BABAJI KRISHNAJI GHOGLE— 
RESPONDENT., 


Bonami transacticn—Transaction partly benami and 
partly gewuine—Court—Diseretion. 


. Benami transactions are generally effected in 
order to conceal some fraud, or in order to support 
some object of a disoraditable nature, and although 
the Oourts recognise that the ostensible owner in 
a benami transaction can ba ordered to ragtere the 
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property to its real owner, they will not go so far 
as to hold that а transaction can be partly genuine 
ahd partly unreal, unless in any partioular “case 
there are very atrong reasons for obliging the Court 
to боша to such э conclusion, Гр. 865, cols, 1 & 2.] 


Second appeal from a decision of the 
Additional. First.Class- Subordinate’ Judge, 
A. P, at- Ratnagiri, in Appeal No. 451 of 
1914, reversing в deeree passed by the 
Subordinate Judge at Malvan, in Civil 
Snit No. 302 of 1913, 

Mr.. Ooyajee (with him Mr. D; G. Dalvi), 
for the Appellant, 

Mr, A. Q. Desai, for the Respondent. 

JUDGMENT. 

© Macuzop, О. J. — These are two oompanion 
appeals in Original Suits Nos, 302 and 325 of 
1913 filed in the Oourt of the Subordinate 
Judge of Malvan. The olaims were rejeeted 
in the trial, but were desreed by the lower 
Appellate Oourt. The property in snit 
belonged in 1857 to two brothers, Dhond and 
Vitbal Savant. They sonveyed the property 
by а deed, dated the 9th February 1857, 
together with two other Thikans, to their 
sister s husband Raghoji Ghogle for Rs. 225, 
The defendants, who resist the claims of the 
plaintiffs as the dessendants of Raghoji, are 
the widow and shildren of Dhond Savant. 
They alleged that, with regard to the Thikan 
in suit, whieh was salled Thikan Modaps, 
the transaction with the Ghogles was benamz, 
4nd.they rely on sertain transactions with 
that Thikan after 1857 to show that it was 
intended, when all the three Thikans were 
eonveyed; that Raghoji should hold the 
Модара Thikan benam: for the vendors, The 
contention, therefore, is that the Court, upon 
eonsidering the evidense, san split up the 
sontents of a dosument relating to a tansaetion 
regarding immoveable property in order to 
hold that part of it was genuine, while the 
other part was benam:i. -Oonsidering the 
time that has elapsed singe these lands were 
sonveyed to Raghoji, it seemsin any eireum. 
stanses a 1: 0016 task for the  vendor's 
dessendants to prove that that transastion was 
either wholly or partially benamt, 

But & question arises at the threshold 
whether a Court san entertain a contention 
of this deseription, whioh sertainly would be, 
in my opinion, an extension of the law with 
regard to  benam? transactions. Benami. 
transactions, it may safely be assumed, are 
generally effested in order tosonseal some 
fraud, or in: order-to support some objest 
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of a dissreditable nature. But though the 
Courts have in the past resognised that 
the : ostensible owner in a benamt trans- 
astion san be ordered to restore the pro- 
perty to its original owner, I for my part 
would sertainly not be willing to extend that 
dostrine and to hold that a transastion oan 
be partly genuine and partly unreal, unless 
there are very.strong reasons for obliging 
the Court to some ёо sueh a eonelusion, I 
should say, therefore, that in this sase we 
should not allow the defendants to set up 
this particular contention that the transaction 
of 1857 was benamt so far as the Modapa 
Thikan was eonserned. 

Undoubtedly the faets proved support the 
contention that there was some seeret arrange- 
ment between these two families whieh 
were во olosely connested. But I do not 
think that there is anything onthe resord to 
satisfy me beyond all doubt that there was 
an understanding-between the parties in 1857 


‘whieb вап be at the present day reduced into 


words. 

- The question, therefore, resolves itself into 
a matter .of adverse possession. If the 
defendants sould prove that they had been in 
possession of Modapa Thikan for more than 
twelve years before this suit was filed, then 
the plaintiffa in spite of their title would 
be barred from bringing their suit for 
possession. The learned Appellate Judge 
remarks -that the question of possession is 
rendered somewhat somplieated by the faet 
that different plots of the Thikan have been 
dealt with by different persone, and he has 
found that the plaintiff.’ family mortgaged 
certain portions of the Thikan, although 
Kashi, who was the widow of Appa Savant, 
the cousin of Dhond and Vithal Savant, 
appears to have mortgaged a small вогпег of 
the Thikan in 1900 for Rs. 10. The mortgage 
evidenoed by Exhibit 44, whioh was dated 
the 7th February 1855, exesuted by Dhond 
and Vithal Savant in favour of Raghoji, has 
been paid off,and I do not think that that 
mortgage requires any further sonsideration. 

We. have then the finding of the 
Jadge from the evidense of the plaintiffs 
and their witnesses that the Ghogles had bean 
in possession of the land in suit through their 
mortgagees or the persons who were managing 
the lands on their behalf; that there had 
been no adverse possession on the part of the 

Savants; ` and - that the Ghogles were in 
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possession within twelve years prior to the 
suit, In the ѓаве of those findings, which are 
findings of faet supported by the evidense, it 
would be difficult for usto some to a conalu- 
Bion that the defendants had been in adverse 
possession of the suit property for more thau 

twelve years before suit, 

There is this further sonsideration that as 
the family was slosely related, the mortgage. 
by Kashi might have been for one family or 
the other, and thelearned Judge said that 
Dhaku (the daughter of Appa Savant, the 
eousin of Dhond Savant) managed the prop- 
erty. She was assisted by her mother Kashi. 
Their possession was on behalf of Bala and his 
Sons, It will beseen fromthe pedigree at page 
2 of the print that Ramehandra, father of the 
plaiutiff in Suit No. 325, married Dhaku, the 
daughter of Kashi. Therefore, we cannot. 
attash sush importanso to the mortgage of. 
Kashi as might have been attached to it if the 
families had not been related. Considering the. 
lapse of time sinse the properties were 
sonveyed to the Ghogle family, aud the 
unsertain nature of the svidence-with regard 
to the dealings in respect of these properties,. 
and the finding of the J udge that the Ghogle 
family had been in possession within twelve 
years of the suit properties, it is impossible, 
in my opinion, to come to s sonelusion that the 
decrees of the lower Appellate Court are wrong, 
Therefore, Sesond Appeal No. 535 of 1916 
must be dismissed with. eosts and Sesond 
Appeal No. 470 of 1916: dismissed. 

Suan, J.—I agree. 

. Appeal dismissed, 


mee pee 


COALOUTTA HIGH COURT. 
APPEAL FROM ÁPP£LLATE искен No. 1462 
oF 1919, 

May 6, 1921; 

Present:—Sir Lancelot Sanderson, Kr., Ohief 
Justice, and Mr. Justise Rishardson. 
OHANDRA MOHAN KARAR AND AHOTHER 
—JDXEFENDANTS— ÁÀPPELLANTE 
versus 
тал ROHINI DASI—PraintivF 
~—REsPONDENT, 

Contract Act (IX of 1872), г. 74, Haception, appli- 
cability of— Probate and Administration Act (V of 


1881), s, 78—-Administration bond—Breach of condition 
—Compensation recoverable, 


An administration bond exeouted in favour of 
& District Delegate under the provisions of tke 


INDIAN CASÉS, 


(1921 


Probate and Administration Act in respeot of'the: 
grant of Letters of Administration to the estate of. | 
& deceased person is not such & bond as would 
come within the meaning of the Exception to goo- 
tion 74 of the Contract Act: [p. 268, col. 2.] 

An administration bond provided for the aynish 
by the executant of a specified sum of money in 
casa ofa breach of the conditions of the bond, and 
there was such a breach inasmuch as certain 
inventory and accounts, though filed, were filed out 
of time: 


Held; that under the circumstances of the сазе, 
ihe whole of the amount named in the bond was 
not recoverable but only reasonable compensation, 
not exceeding the amount so named was recover-: 
able, whether or not actual damage or loss was 
proved to have been caused thereby, [p. 868, col, 2.] 

Appeal against а deeree of the Additional 
Subordinate Judge, Hooghly, dated the 23th, 
of November 1918, reversing that of the 
Munsif, Seeond Court at Amts, dated the 7th. 
of August 1917. Р 

FAOTS appear from the judgment. 

Babu Hupendra Kumar Miller, for the: 
Appellant, —'The defendants. are the appel- 
lants. Under seetion 78 of the Probate and- 
Administration Aot they exsouted a bond. 
for Rs, 527 in favour of the Distrist Dele.. 
gate. The bond has been assigned to the 
plaintiff, who has brought the present suit. 
for the resovery of the. whole of the samoant, 
of the bond on the ground that there has 
been а breseh of a aoctidition of the bond. 
The Court of firat instanse’ held that the. suit 
was not maintainable. ~ The lower Appellüte : 
Court held that the suit was maintainable. 
and deoreed ths suit for the full amount of. 
the bond. 

In the. original plaint there waa an alloga- 
tion of speeial damage whieh, however, was, 
struek out- at the instanoe of tho plaintiff. 
I do not dispute the  sorreotness of the, 
proposition that the bond was assignable 
or that the suit. was maintainable. The 
only question for your Lordships’ determina-.. 
tion in this appeal is whether the plaintiff 
is entitled to reooveér the whole of the amount. 
named in the bond. My submission is that in 
the oireumstances of the ease the plaintiff 
is only entitled to -resover nominal damages., 
In the present ease the breath of a condition 
of the bond was that eertain inventory and 
assounts were not filed in time, That being 
so, the Court is to award only nominal. 
damages to the plaintiff. Refers to Arch- 
‘bishop of Canterbury v, Robertson (1). The 


(1) (1883) 1 Oromp. &-M. 690;3 Tyr.800,3 L-J,” 
Ex, 108; 2 Dowl, P, O. 78; 149 Bi, R. 578, 
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bond 15 suit eannot be bronght within the 
Ехееріїол to seetion 74 of the Indian Oon- 
trast Ast, for it eannot be eharasterised as 
а bond for’ the performanee of any pablis 
duty or aet in whish the publie are interested, 
Reads the last but опе paragraph ofthe judg. 
ment of Maslean, О. J., in Debendra Nath Duit 
v. Administrator-General of Bengal (2). The 
bond in suit not being an instrument of the 
kind referred to in the Exseption to seetion 
74 of the Indian Contrast Aot, the main 
provision of the seetion isapplieable. Oon- 
sequently, the assignes of the bond is only 
entitled to reeover from the obligor reason. 
able sompensation not exseeding the amount 
specified in the bond. Ses section 74 of the 
Oontrast Act. In assessing reasonable eom. 
pensation the Court has to see whether any, 
and if so, what spesial damage has been 
eaused -by reason of the breash somplained 
of. ‘In’ the present ease it is elear that 
по actual damage was eaused to the plaintiff 
by reason of the inventory and accounts 
not having been filed in time, The ease 
of Lachman Das v. Ohater (3) is exactly 


similar to the present ease and supports my. 


contention, 

Babu -Monmotha Nath Roy, for the Re- 
spondent.—My learned friend has not given 
your Lordships a oorrest and somplete. 
statement ОЁ the facts of the ease. No 
inventory.was ever filed. An assount only 
was filed, It does not appear from the 
гөвогӣв of the administration ease that the 
aeeounts were ever brought to the notiee 
of the Administration Court, Having regard 
to the eonduet of the appellants, the deeree 


of the lower Appellate Court is perfeetly. 


justified, I admit that the bond in suit 
eannot ‘be: brought within the meaning of 


the Exeeption to section 74 of the Contract ` 


Ast, butthe main provision of the seetion 


· being applisable, the. lower Appellate Court ` 


was perfestly justified in passing a desree 
for the whole of the amount named in the 
bond, Аз in-the present ease the inventory 
was never filed at all, the eases reported. as 
Lachman Das v, Ohater (3) and Archbishop 
ef Canterbury v. Robertson (1) have no appli- 
sation to the fasta of the present ease. The 
Hxohequer ease cited by my learned friend 


67 те 718 at p. 743; 8C. L. J. 422; 10 C. W. М, 
n) 

( (3) ^w 29; А, W. М. (1887) 279; 6 Ind. Dec. 
N. &. 
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does not deside whether nominal damages’ 
alone are to be awarded, Moreover, the 
desision in the present case would depend 
not merely upon seetion 74 of the Contraat 
Ast but also upon section 79 of the Probate 
and Administration Aat, whieh provides that: 
the assignee of an administration bond is 
entitled to resover from the obligor the full 
amount payable in маре! of any breaoh' 
thereof, 

Baba Rupendra Kumar Mitter replied. 

JUDGMENT., 

SaxpnRsoN, C. J, —T'his is an appeal from. 
the judgment of the Additional Subordinate 
Judge of Hooghly, and -the effect of the 
learned Judge's judgment was that he allow- 
ed the appəal, sət aside the desision of the 
First Court and deereed the suit, with 
costs in both Oourta. The suit was brought 
by the plaintiff on a bond, which had 
been exeeuted by the two defendanta under ' 
these sirsumstanses. It appears that in April 
1904 the Distriot Delegate of Howrah 
granted. Letters of Administration to the' 
estate of the plaintiff's father to defendant 
No, 1, and the two defendants exesuted an 
administration bond for Rs, 527 in favour: 
of the Distriat Delegate of Howrah. There 
was an applieation, as appears from the: 
learned Judges judgment, by the plaintiff,’ 
who is the son of the deceased map, for 
revoeation of the Letters of Administration, 
That applisation was rejected.  TLen it was 
alleged that the defendant No. 1 had not 
performed the eonditions of the bond, that 
is to say, he had not filed the inventory 
of the estate and the aesounis relating to 
the estate within time. It appears that 
the period for filing the inventory and the 
aesounts was extended for some sonsiderable : 
time; and, in April 1916 . this bond was 
assigned by the District Judge of Hooghly 
to tbe plaintiff, on sondition that any money 
that might be realized by а suit on the 
bond should be deposited in Oourt. That is 
how the plaintiff somes to sue upon this bond. 

The learned Munsif held that the plaintiff 
sould not reeover under the oireumstanses, 
but he desided that if the plaintiff had 
been able to rəsover anything, then the 
amount which he sould have reaovered would 
be the whole amount mentioned in the 
bond, namely, Ha. 527. He based his desi- 
sion on а aonsideration of seetion 74 of the 
Indian Contrast Act and the Ихвәрііоп to 


368 
CHANDRA MOHAN KÅRAR t, ROHINI рА8І, 
that seetion. 

The learned Subordinate Judge allowed 
tte appeal, overruling the deeision of the 
learned Mansif that the suit was not 
maintainable, and held that it waa maintain. 
able, But the learned Subordinate Judge 
‘did not deal with the question of the amount 
which was resoverable by ths plaintiff in 
the suit. Не deereed the suit for the full 
amount of Rs. 527. 

The learned Vakil for the appellant argued 
in this Court that inasmush ss the first 
defendant had in faot filed the inventory 
and the acsounts sometime in April 1916, 
the plaintiff should not be allowed to re- 
cover more then nominal damages in this 
suit, On the other hand, the learned Vakil 
for the plaintiff has argued that there is 
ao finding that the inventory has even now 
been filed although there is a finding that 
the acsounts were filed in 1916, and that ` 
having regard to the facts of the ense and 
the great delay whioh oesurred, thé plaintiff 
should be held to be entitled to resover the 
full amount of the bond. 

With regard to the question of faot as 
to whether the inventory has up to now 
been filed, the position seems to be as 
follows: It is not clear, from the  reoord 
whioh has been referred to by both the 
learned Vakils, whether the inventory has 
in fact been filed or not. But T refer to 
that part of the judgment of the Munsif 
at page 12 where he says: “It is 
argued that defendant fled an inventory 
and aceounton demand. Time was extended 
by the District Judge....... The account, 
Exhibit A, was filed in the Judge’s Court on 
lst April 1916.” It seems to me that if 
the inventory had not been filed, the Munsif 
must have said so, and I cannot help som- 
ing to the conolusion that the learned 
Munsif was dealing with the oase upon 
the basis that both the- inventory and the 
aesounts had been filed: it may be that 
Exhibit A contained both the inventory 
and aesounts, However, we must deal with 
this ease as if the inventory and the as- 
eounts had been filed. But they had been 
filed out of, time, and sonsequently there 
waa a breach of the condition of the bond. 

Then arises the question in view of that 
breach, is the plaintiff entitled to resover 
the Rs, 527, or is the plaintiff entitled to 
recover only nominal damages. 


INDIAN OASES. 


The learned . 


[1991 


Vakil for the respondent has quite frankly 
admitted that he sannot support the Munaif's 
finding that this was such a bond as would 
some within the meaning of the Hxception 
to seotion 74. If Imay say во, I entirely 
agree with him, beoause I think the point 
was unarguable and, therefore, we have to 
apply .the other provisions of section: 74, 
whieh both the learned Vakils agree apply 
to this case, That-sestion provides: "When 
a Gontrast has been broken, if a sum is 
named in the eontraot as the amount to 
be paid in case of such breaoh, or if the 
contrast sontains' any: other ‘stipulation by 
way of penalty, the-party eomplaining. of 
the -breash is entitled, whether or not actual 
damage or loss is-proved to have been eaused 
thereby, to receive from the party who has 
«broken the eontraot reasonable compensation 
'nob exeeeding the amount so named, or, 
88 Ње: саве may be, the penalty stipulated 
for." :-It is, therefore, provided that where a 


` specified amount is mentioned in the eontraot 


as being payable upon a breash of the aontraot, 
then the Court is to award reasonable som- 
pensation not exoeeding the amount во named, 
whether or not aetual damage or loss is 
proved' to have been oaused thereby, I 
confess that I find myself placed in oonsi- 
derable difficulty in making the assess. 
ment, besause one has always understood 
that compensation is awarded to а person 
in respect of some loss or damage whieh 
that person has sustained, But this seotion 
direots the Court to award reasonable 
sompensation to the plaintiff even though 
he has suffered no damage or sustained no 
loss. However, the Oourt has to make the 
best itoan under the eireumstanoes of the 
oase, I am of opinion that it would not 
be right in tbe’ cireumatanoes of the 
oase to allow the plaintiff to resover the 
full amount of Hs. 527, I think that 
the justice “of the sas will be met. if 
we decide that judgment should be entered 
for the plaintiff fora sum of rupees fifty, 
with a direstion that the defendant must 
pay the sosts of the proeeedings before the. 
learned Munsif and the lower Appellate 
Court. The appeal will be allowed and the 
deoree of the lower Appellate Court varied in 
&eeordanee with опг judgment, , Eaeh 
party will bear its own вовёв in this Court, 
RICHARDSON, J,—I agree, 
Appeal allowed, 
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OALOUTTA HIGH COURT, 
OxziwINAL Reviston No, 635 or 1920. 

. September 22, 1920, 
Present:—Justiee Sir N. R. Chatterjes, Кт,, 
and Mr. Justioe Cuming. 
SHAMSUL HUQ—Peritionze 
versus 
EMPEROR-—Orrosirg PARTY. 


Penal Оойе (Act XLV of 1860), ss. 109, 161— 
Public servant—Illegal gratification—Abetment, 


A person cannot be convicted of abetment of an 
offence of taking a gratification by a public servant 
as & reward or motive to forbear to do any official 
act if, when the bribe is said to have been offered, 
it was not within the powers of the public servant 
to show any favour to him. 


Oriminal revision against an order of the 
Ohief Presideney Magistrate, Caloutta, dated 
the 3rd July 1920. 

Babus Мата а Nath Mukherjee and Satin- 
dra Nath Mukherjee, for the Petitioner. 


JUDGEMNT.—This petitioner Shamsul 
Huq, а taxi driver, was prosesuted for some 
petty offence under the Motor Oar Ast by one 
Sergeant Alehin, 


On the lóth June the ease against the 


petitioner was dismissed and on the «lst June‘ 
the petitioner is said to have offered Re. 1 to` 


the Sergeant as a bribe to withdraw the 
sharge whieh the Sergeant had brought 
against him, 
As stated above, the ease against. the 
petitioner had already been dismissed on the 
16th June. The petitioner says that he waa 
aware of that faat, 
Writer Head Oonstable 
Department), who says that the petitioner 
went to him on the l6th and thathe was 
informed by the witness that he (she assused) 
had been dissharged. The Trying Magistrate, 
however, did not believe this witness and was 
of opinion that one repes was offered to` the 
Sergeant in iguoranee of the oase having 
heen dismissed against the petitioner, 


‚ The question i is ранае the -petitioner sau 
be convicted under ввеёїоп 161/109, Indian 
Penal Code. Now, on the 21st June it was 


not within: the powers of the Sergeant to. 


show any .favonr to. the. petitioner who 
had already been dissharged by: the Magis- 
trate and no money воша have been paid to 
him asa motive or reward for doing vag 
thing for the petitioner. ` 


i 24 
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He has examined a` 
(Motor “Vehisles ` 
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We do not think that in these sireum- 
stanoes the petitioner ean be eonvioted of abet- 
ment of an offense of taking a gratifieation 
as reward or motive to forbear to do any 
official aet, The eonvietion of the petitioner 
and the sentence passed on him are aesordingly 
set aside. The petitioner will be dissharged 
from his bail bond, 

Hule made absolute. 


LAHORE HIGH COURT. 
‚Овты1нАһ Ruvision Perition No, 462 
or 1921, 

- Oetober 31, 1921, 

Present : — Mr. Justies Martineau. 
OHANAN SINGH sup oTHRRS-——ÁÀOGUSED 
——PETITIONERS 

versus 
EMPEROR тнвопен BASANT SINGH 
—COomPLaInant— RESPONDENT, 


Criminal Procedure Code (Act У of 1898), s. 250 
~—Venatious complaint—-Hvidence not Жа 
pensation, 


“A person who files а complaint against another 
person, gets a warrant issued for his arrest, puts 
him tothe inconvenience of attending the Court, 
compels him to execute a bond for his attendance 
and then, having attained his object of harassing 
him, calmly says that the case might be filed as 
he does not wish to produce evidence, has no 
right to complain if the Magistrate, holding that 
his complaint was vexatious, makes an order for 
compensation against him under section 250 of the 
Oriiinal Procedure Code. [р. 870, col 1.] 

A man cannot beallowed to make use of the 
Court for the purpose of annoying some one against 
whorh he has a grudge, [p. 970, col, 1.] 
+- Petition, under seotion 439, Oriminal Pro: 

а cedure Code, for revision of an order of the 


24 Dietriot Magistrate,..Hoshiarpur, dated. the 
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7th January 1921, reversing that of the 
Magistrate, Sesond Class, Garhshankar, 


Distriet Hoshiarpur, dated tha 27th Ostober 
1920. 


‘Mr, Nanak Ohand, for the Petitioners, 
Lala Fakir Ohand, for the Respondent. 


JUDGMENT.—Basant Singh lodged a 
complaint acsusing the petitioners of eutting 
and earrying away his erop. Warrants 
were issued against the petitioners, but when 


the ease eame on for hearing Basant, Singh ` 


said he did not wish to produes evidence. 
The Magistrate asaesordingly held that the 
complaint had been instituted vexatiously 
and awarded Rs, 20 as compensation to eash 
of the asoused against Basant Singh. The 
latter appealed to the District Magistrate, 
"who has set aside the order for payment of 
sompensation on the ground that as no 
evidense was recorded, the Trial Magistrate 
seinüot be said to have aequired the son. 
viotion that the ease was frivolous and 
vexatious. 


It seems to me, howavar, that the order 
of the Trial. Magistrate was a proper one. 
Basant: Singh got warrants issued for the 
arrest of the aesused, put them to the incon- 
veniense of attending. the Court, and som- 
pelled them to exeaute bonds: for their 
&itendanee, and then, having attained his 
objest of harassing them, hesalmly said 
that the ease might be filed as he did not 
wish: to produse evidense, As observed by the 
Trial Magistrate, this sort of thing sannot be 
tolerated, -and -a man eannot.be allowed to 
make use.of the. Court.-for.the..purpose..of 
annoying some one against whom he: has 
& grudge, Althongh no evidenee was taken, 
it is reasonable to infer from Basant Singh’s 
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order of the Trial Magistrate awarding Rs. 20 
as sompensation бо eash of the petitioners 
against Basant Singh. 

Application accepted, 


UPPER BURMA JUDICIAL OOMMIS. 
SIONER’S ‘COURT. 
Oatminat Revisron No. 997 or 1920, - 
January 6, 1991. 
Present : —Mr. Saunders, J. O, 
NGA THA GYANC-A»PLU(CANT 
versus 
NGA BA E—RESPONDENT. 
Workman's Breach of Contract Act (XIII of 1859), 
8, 2—Musician—Artificer —Advance—Discretion of 
Magistrate. А 


A person who plays а musioal instrument in & 
band is not an artificer, workman or labourer within 
the meaning of those words as used in the 
Workman’s Breach of Contract Act. : 

Under section 2 of the Workman’s Breach of 
Contract Act, as amended by Aot XII of 1920, а 
Magistrate has complete discretion to order either 
the re-payment of the advance or the performance 
of the work, ; 

Mr, В. К. Banerji, for the Applisant, 

JUDGMENT.—I am olearly of opinion 
that a person who playsa musieal instrument: 
ina band ів not an artifiser, workman or 
labourer within the meaning of those words 


sonduet that..he instituted. the. рговеейір в: as used in the Workman’s Breach of Contrast. 


vexatiously..: 


It is‘ urged.on his behalf that there was 


also a.case-brought by Basant Singh, against. 


the petitioners~ under: sestion. 328, Indian 


Penal Code;;which" was fixed - for the-same- 
date.as the: one now in question, and whieh 


Basant.Singh. was allowed to withdraw. That 
fast, however, does not appear £o -affest the 
question of the propriety of the order 
awarding sompensation in the present ease. 
laesept this applieation and restore the 


Aet. 

The same words are used in sestion 4349, 
Indian Penal Code, but they are not defined . 
either in that Aet or in the; Workman’s 
Breach of Contrast Aet. Their. meaning 
was very fully discussed. in the oase of 
Imam- ud-din v. Hurmasiee (1), in which it 
was held that an setor did not soms.within 
the meaning of the words, А suffisient 
summary of the case-law in which the 


(1) 28 P, E, 1904 Cr.; 1 Or, І, J. 1108. 
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meaning of the terms is discuised and 
interpreted may bs found in any of the 
resognized sommentaries on the Indian Penal 
Code. Briefly put, the interpretations appear 
-to amount to this, The words imply the 
uss of manual labour to produsa 
sonarete physiaal result. The degres-of skill 
required is represented by the three words 
in the order given ina descending soslo, 
They.do not apply to the arts or profes- 
sions. Ав illustrations the dostor who sets 
a broken legis not an artificsr, while the 
person ‘who makes the splints in whieh 
the leg is plased is, An artist who paints 
a pietüre is not an artifisor, The person 
who reproduaes 16 may or may net ba, 
assording as the reproduetion does not or 
does eall for the exersise of an art or is more 
or less purely meshanisal, 

‚ А man who plays the eymbals in a band 
ог the.performer on а tom-tom is exercising 
anart, however rudimentary, and is not an 
artiüiaér. 

The order of -the Magistrate must be set 
aside, 

The Magistrate has not remembered that 
the Workman’s Breaeh of  Contraet Aot, 
sestion 2, as amended by Aot XIE of 
1920, now gives him somplete diseretion 
to order either the re-paymont of the advance 
or the performances of the work. 

Order set aside. 


LAHORE HIGH COURT. 
Orman АрРкат, No, 454 or 1921. 
' duly 28, 1921. 
Present: —Mr. Justise Abdul Raoof and 
ў Mr. Justies Abdul Qadir, 
ALAWAL AND ANOTHER-—ÀPPELLANTS | 
- versus ` 
EMPEROR-- RESPONDENT, · 
Penal Code (Act XLV of 1860), s. 226-- Crinwnal 
Procedure Code (Act V of 1808);- з, 59—Obstruction 


to lawful -apprehension—Arrest by private person 
Intention, 
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A conviction under section 225 of the Penal Code 
cannot be sustained in the absence of a olear 
finding as to the intention with which the acouaed 
person or persons acted. The intention of the 
accused is an important ingredient in the offence 
under that section, Гр. 372, col. 1.] 

Section 59 of the Criminal Procedure Code 
empowers a private person to arrest any person 
who, in his view, commits a non-bailable and 
cognisable offence. А private person'who attempts 
to arrest a person who has not committed a 
cognisable offence in his view is not entitled to the 
protection of that section or of section 226 of the 
Ponal Code. Гр. 372, col. 2.] 

A person who offers resistance or obstruction to 
the arrest by a private person of another-person, 
who is escaping after the commission of в non- 
bailable amd cognisable offence but who did not 
commit the offence in view of the person attempt. 
ing to arrest him, cannot be held to have com. 
mitted an offence under: section 225 of the Penal 
Code. [p. 372, col, 2.] 


Appeal from an order of the Sessions 
Judge, Lyallpur, dated the 28th April 1921, 

Mr, Ram Das Ohhotra, for the Appels 
lants. 

The Publio Prosesutor, for the Respondent, 


JUDGMENT,.— This oase is an offshoot of 
а murder ease, Orown v. Pathana, whieh 
has been before us fora confirmation of tha 
death sentence as wellas on appeal and in 
whish the eonviction of Pathana has been 
upheld and the sentence: of death sonfirmed. 
The two appellants in this базе are Alawala 
and Gehns,.an unele and a brother of 
Pathana, who, it is stated, stopped Bahawala 
and his son from pursuing Pathana (sonviet) 
when thelatter wasrunning away from the 
8seens of the murder, after having killed 
Musammat Satto‘in the hut in whieh she was 
sleeping at noon ‘time. They have been 
charged with an offense "under sestion 225, 
Indian: Penal Code, for having’ illegally’ 
Obstrusted- the -lawfnl apprehension of 
Pathana by his: pursuers. The learned 
Sessions Judge: who: tried the: murder esse, 
has tried thia: ease: with the help of three 
Assessors, who-have unanimously found them 
guilty; The Sessions Judge has agreed with’ 
them in this finding and has sonvieted the 
two appellants and sentenced them to rigorous © 
imprisonment for five years eash, The fasts 
of е sase and the: main story of the pro~ 
sesution іп this as well as the eonnested 
murder sase;-have been given at some length 
in our -jadgment'in  Orown vy, -Pathana 
and: need-not be. repeated: here. 

The two eonviets have- appealed and Mz, 
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Ram Das Ohhokre, who appears for them, Нав 
advanesd three arguments in their favour 
besides questioning the facium of the obstrua- 
tion, His first argument is that there is no 
proof on the record that the so-called 
obstrustion was with the intention of enabl- 
ing the offender to essape from being arrested. 
He contends, secondly, that the obstruetion 
was not against any lawful apprehension of 
the offender, as no offenes had been sommit- 
ted in the view of the witnesses who were 
running after Pathana and who were stopped 
from pursuing him.. He urges in the last 
resort that the sentences awarded are too 
heavy, His eritieism of the evidenee as to 
the facium of the obstruotion does not now 
call for any notice here, as we have held in 
the connected sase, that Pathana did run from 
the hut of Musammat байо after killing 
her and was pursued by Bahawala and a son 
of' Bahawala, who- also bears the name of 
Pathana,and that this purauit was interrupted 
by the aetion of Alawala and Gehna. We, 
therefore, start in this ease with the faet of 
stopping the pursuit as established. The 


shief question fo eonsider is, what was the. 


intention of the appellants at the time, It 
need hardly be pointed out that “intention” 
isan important ingredient in an offence 


undér seotion 225, Indian Penal ods, as. 


under almost every eriminal offense. The- 
words of the seation are " whoever inten. 
tionally offers any resistance or illegal 
obstrustion to the lawful apprehension of any 
other person for an offense," etc. It was for 
the proseaution to establish with what inten- 
tion the two persons involved in this oase 
&eted. We find, however, that the evidence 
on the record of Musammat Saban, Baha wala, 
and Pathana and all other witnesses for the 
proseeution relating the story of the obstrue- 
tion is silent on this point, There is not a 
single statement showing that the obstrust- 
ors uttered any words at the time from 
whieh their intentions sould be gathered, 
and it is remarkable that there is no 
positive Anding as to such intention in 
fhe judgment or in the opinion of the 
assessors ав resorded, Mr. Ohhokra urges 
that in the absense of any clear evidence 
or finding to the sontrary, his clients are 
entitled to the benefit of the doubt. as to 
their actual intentions, He argues that 
it is not unreasonable to suppose, in view. of 
the elose relationship between the parties, that 
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Alawala and  Gehna may have been 
asting in the interests of Bahawala and his 
son in atopping them. Alawala is a real 
brother of Bahawala and Gehna їв his son-: 
in-law and nephew, Ifit san be presumed 
from their relationship with the sonviet 
Pathana, that they stopped the pursuers to 
avoid his arrest, the other presumption is no 
less justified that they wanted to avoid fur- 
ther harm by preventing Bahawala and his 
воп from pursuing a desperate murderer 
armed with a blood-stained knife, who might 
have injured them if they got near him, 
We think there. is something in this view 
and it is obvious that this possibility . has: 
not been in any way negatived by the 
evidence produeed by the proseeution, This 
alone- would entitle the appellants to -an 
acquittal, but it may be added that, we think, 
there is forse as well in. the. sesond 
sontention advanced by the Counsel. 
Sestion 59 of the Oriminal Prosedure Oode 
gives the powers to a private person to arrest 
any person who, in his view, sommits а none 
bailable and cognizable offence, and we think: 
it is quite clear that the two men pursuing 
Pathana sould not oelaim the protestion of' 
this sestion, According to their evidenee the. 
murder had not been : committed: in- their! 
presenee, . They had some up on hearing the : 
outery raised’ by Musammait Saban P. W. 
and had seen the eulpri6 running away at 
some distanse from them. It has been held in 
a Caleutta ease, under similar sironmstanaes 
where the man esoaping was а thief running 
away after the theft, that an arrest of the 
offender by a person in whose presense the 
theft was not sommitted, was not justified 
[Bolai De v. Emperor (1)]. The same 
prineiple was laid down in an earlier Oaleutta 
ruling, Kalai v, Kalu Ohowksdar (2). We hold, 
therefore, that it is not proved by the 
evidenes on the resord that the intention of 
the appellant was to prevent the arrest of 
Pathana, the offender, or that the pursuers 
were lawfully empowered to arrest him so as 
to make persons stopping them from doing so 
liable under sestion 225, Indian Penal Code, 

We ascopt the appeal and asquitting 
both the appellants, direst that they may 
be released forthwith, 
7 . Appeal accepted, 
` (1) 85 0. 861; 12 C. W. N, 867; 7. Or. La J. 188. 

(2) 27 О, 866; 4 C. W, N. 252; 14 Ind, Deo; (м; в.) 
242, = SM 
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LAHORE HIGH COURT, 
e Овгыгил, Reviston Petition No. 710 
. or 1921, 
July 20, 1921, 
Present :—Mr. Justice Moti Sagar. 
GIRDHARA SINGH AND oTHERS 
. —Oonviors—Peritioners 
versus 
EMPEROR-— RESPONDENT, 


Penal Code (Act XLV of 1860), ss. 141, 146, 151 
—Unlawful  assembiy— Factis to be established — 
Assembly likely to cause disturbance of peace. 


In order to obtain a conviction under sootion 145 
of the Penal Code, it is necessary that the'' proseou. 
tion should establish :—— . 

(1) That there was ап assemblage of at least five 
persons, ^ 

(2) That the object -of the ‘meeting was any of 
the був objects mentioned in seétion 141. 

(3) That the acoused shared that object with at 
Iéast ‘four others of the meeting. 

(4) That the accused intentionally joined the 
Pais 

(a) Having knowledge of the meeting, or 

- (b) He continued therein after having had that 

knowledge. 

' (5) That such unlawful assembly had been oom. 
ended to disperse. 

(6) That such command to disperse was in the 
manner prescribed by law. 

. (7) That aooused joined or continued in such 
unlawful assembly after ib had been commanded 
to disperse, 

(8) That he did so knowing that it had been 
commanded to disperse. Гр. 374, col: 1.] 

An assembly which is nob unlawful in its incep- 
tion does not become an unlawful assembly within 
the meaning of section 141 of the Penal Code 
merely because of its refusal to obey an order to 
disperse. [p. 876, col. 1.] 

On a charge under section 161 of the Penal Code 
it is not sufficient to establish merely that in the 
opinion of the Magistrate, who ordered the par. 
ticular assembly to disperse, such assembly was 
likely to cause a disturbance of the public peace; 
it is necessary to establish by evidence to the 
satisfaction of the Oourt that the assembly was in 
oT likely to cause such disturbance. [р. 376, col. 

Petition, under gestion 439 of the Code of 
Oriminal Proeedure, for revision of an order 
of the Additional Distriet Magistrate, Lahore, 
dated the 17th May 1921, affirming that 
of a Magistrate,  Sesond Olass, Lahore, 
dated the 11th April 1921. 

Sardar Sewaram Singh, for the Petitioners. 

Mr. О. Н, Oarden Noad, Additional Gov- 
ernment Advooate, for the Respondent, 

. JUDGMENT.— This is an application in 
revision against an order of the Additional 


Distrist Magistrate of Lahore, affirming the 
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sonvistiona and sentenses imposed upon the 
present petitioners by Mr, В. J. 5, Dodd, а 
Magistrate of the Sesond Olass,under sestions 
145 and 447 of the [ndian Penal Code, 

The faets on whish these eonvietions are 
founded are given in detail in the frat 
information report resorded by the Distriat 
Magistrate, Major Ferrar, himself, who is 
the eomplainant in this oase, and may 
shortly be stated as follows :—On the 30th 
Maroh 1921 at about 1 p.m. the Distriet 


. Magistrate heard a considerable noise at the 


baek of his Court, He wént out and found 


„that a large orowd had eollested to greet 


sertain aeeused persons, who were brought 
to the Court іп the prison van in sonnection 
with a ease known as the Sadhu Ram 
Dharmeala oase then pending in the Court 
of Mr. Keough. In the srowd there waa 
a iband of about 60 or 70 Sikhs, most of 
whom wore blask turbans and some oarried 
kirpans. They were singing and shonting 
in ahorus. The Poliee was trying to silense 
them, and to pursuade them to go away, bat 
they held their ground, and refused to leave 
and. sontihued in the  presenee of Major 
Ferrar to utter series whish the latter son. 
sidered, under the  eireumstanees, to be 

' minatory”? Major Ferrar ealled out all 
those who earried kirpans. andsome 10 or 12 
persons eame forward. They were dirested to 
take off their weapons, but they refused to 
doso. Upon this they were direated to be 
arrested, and the Polise were ordered to 
disperse the remaining өготӣ, whieh was 
effeeted after a show of forse. . 

Nine aesused were originally plased under 
trial under seotions 145 and 447 of the Indian 
Penal Code for continuing to bs members 
ofan unlawful assembly that was creating 
„a disturbanes in the Distriet Court sompound, 
knowing that such urlawful assembly’ had 
been sommanded to disperse by order of the 
Distriet Magistrate. The ease against one 
was withdrawn owing to his being seriously 
ill and of the remaining eight aseused, three, 
who were boys of 16 or 17 years of age only, 
were sentenced to imprisonment till the 
rising of the Court. Of the present five peti. 
tioners, Gridhara Singh was senteneed to 
two months’ rigorous imprisonment under 
gestion 447, and to three months’ rigorous 
imprisonment under sestion 145, Indian 
Penal Code, while eash of the other four 
petitioners was (sentenced to two months 


: 874 
GIRDHARA SINGH €, CROWN, 


rigorous imprisonment under eash of the 
two Bestions above mentioned. The sentences 
` were to run soneurrently. 

Only two points have been argued before 
me; firstly, whether the aonvistions under 
'gestion 447 sould be maintained in view of the 
faot thatthe sharge under this sestion had 
been seored through by the Trial Oourt-itself, 
and secondly, whether the eonviationa of the 
aesused under seetion 145 of the Indian 
Penal Code were-in assordanse with law. 
Now so far as the first point is sonserned, 
there вап be no doubt that the sonvistions 
under this section ara illegal and must be 
cet aside, I have oarefull examined the 
charge-sheet, and it is olear that the eharge 
ander seation 447, Indian Penal Code, had 


been eroased ont, and the crossings were. 


initialled by the learned Magistrate in his 
own hand. The learned Governmeut Advo- 
ente, who appears on behalf of the Crown 
and has seen the eharge sheet, soneeden that 
under the sireamstanees the  eonvistions 
under this sestion sould not be justified and 
Bhould be reversed. 

-With regard to the sesond point, the 
question for the eonsideration of the Court 
is whether the proseaution have suasseded 
in establishing that all the essential ele- 
ments of the offense as defined in seation 
145 of the Indian Penal Code exist in the 
present case, Now in order to eonstitute 
an offenes under this sestion, it is nessasary 
that the proseeution should establish :— 

(1) That there was an assemblage of at 
least five persons. . 

(2) That the objest of the meeting тав 
any of the five objeet8 mentioned in seation 
141. 

(3) That the:aesused shared that objest 
with at least four others of the meeting. 

(4) That the desused intentionally joined 
the meeting f 

(a) Having knowledge of the meeting, or 
(b) He sontinued therein after having 
had that knowledge. : 

(5) That sush unlawful assembly 
‘been sommanded to disperse. 

(6) That snah sommand to disperse was 
in the manner presaribed -by law. 

(7) ‘That aesused joined or continued in 
sash unlawful assembly after it had been 
-sommanded to disperse, 

(8) That he did ao knowing that it had 
been gouimanded to disperse. 


had 
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The question is whether it oan be said that 
the proseention -have proved --bəyond all 
reasonable doubt that the nesessary ingre- 
dients of the offense as enumerated above 
exist in the present ease. That there was an 
assemblage of more than five persons is beyond 
dispute, but san it be said that the objeet of 
the meeting was any ore-of tha five objeota 
mentioned in seetion 14} Indian Penal Code? 
The learned: Additional District "Magistrate 
says in his judgment that “thè ussernbly-:wag 
probably not unlawful when it ‘веет еа; but 
that the defiant: part of it, insluding' the 
aesused, beaame &n:unInwful assembly, when 
tt refund іо disperse and .go away ‘when 
required to do so by the Oourt:Inspeator under 


‘the orders of thé District Magistrate” Now, 


the District - Magistrate .says .in . his first 


‘information report that the order fór.the dig- 
-persal of the arowd tothe Police was given after 


the aseused had been ordered to be arrested, 


“I dirested them (the aeaused) fo be arrested, 


Tthen direoted.the -Poliee to. disperse the 


;remaining'erowd,": If-the order todisperse, 


the srowd was given after the"arrest of the 


“petitioners had been effested, and not eom- 


plied with by the srowd, І fail to under- ` 


‘atand how the petitioners- sould be held 


guilty of being members. of. ao "unlawful 
assembly, or of continuing to be members 
thereof when the: assembly: itself had not 
yet besome unlawful in. eharasier. - The 
assembly, acsording to the finding of the 


‘learned Additional Distriot “Magistrate, waa 


поё unlawful in ineeption and .besame:unlaw. 
fol only when it refused to earry ont the 


‘command of the Distriet Magistrate.’ When 


this sommand was given, the arrests óf the 
aseused had already been effested, and. they 


-had ceased to be the somponent parts of-that 
.assembly. f 


7 ‘In his-statement before" the Conrt, how- 
ever, the-Qistriet Magistrate has stated that 
the order to disperse really emanated from 
him before the arrests of the assnsed had 
been made. It ie wholly unexplained. as to 
why the two statements should have differed 
so much with eaoh other on sueh an impor. 
tant point, but even assuming for the sake 
of argument that the order for dispersal 
was given prior to the arrests of the accused, 


.and that the crowd refused to disperse in 


obediense to the sommand во ‘given, .it is 
very doubtful if the mere refusal of ‘the 
assembly -to earry out: the command would 
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make that assembly an unlawful assembly 
within the meaning of sestion 141 of the 
Indian Penal Code when it was not unlawful 
in its inception. Mr. Gour, in his well. 
known treatise on the Penal Law of India, 
says at page 572, paragraph 1028 (Ist Edi. 
tion): “The fast that there was an assem: 
blage of men does not render the assembly 
unlawful within the meaning of seation 141, 
It may by ita number portend а braash of peace, 
but -even that faot does not render an 
assembly illegal though in that ease it may 
justify an exeentive action, for the Code 
of Oriminal Proaedure empowers all Magis- 
trates and offisers.in-sharge of Police 
Stations to sommand the dispersal of not 
only unlawful assemblies, buf also of any 
assembly of five or more persons likely to 
вапве а disturbanee of the publie pease.’ 
ven in sueh a sase the assembly does not 
become unlawful merely besause it eontinues 
without dispersing in defiance of the lawful 
order to disperse, for there is no slause 
under seetion 141 to say that an assembly 
refnsing to disperse in obediense to a lawful 
command becomes an unlawful assembly." 


In my opinion one of the most nesessary 
ingredients of the offense under sestion 145 
of the Indian Penal Code is wanting in this 
ease, and no sonvistion sould sonsequently 
be sustained under this seetion, 


It has, however, been argued that though 
the assembly may not have been an unlawful 
assembly within the meaning of sestion 141, 
the eonviotions of the  assused gould still 
be maintained under sestion 151, Indian 
Penal Code, on the ground that the assembly 
was likely to cause a disturbanse of the 
publie peas» and the asensed knowingly 
eontinued іп #ћів assembly after it had been 
lawfully sommanded to disperse. In reply 
it is eontended that there is no evidenee on 
the resord that the assembly whieh the 
Distriet Magistrate had ordered to disperse 
and whieh the aseused are said to have 
eontinued in was an assembly whieh was 
likely to sanse a disturbanse of the publie 

‚ poneo. 

In my opinion the eontention of the рей: 
tioners’ Vakil is perfeatly sound, and thera 
being no satisfaetory evidenee on the reeord 
on this point;4he petitioners : eannot ‚бе son- 
yisted under thig:sestion. It has” been held 
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in Murlidhar v. Empress (1) that on а 
sharge under sestion 151, Indian Penal Code, 
it is not suffisient to establish merely that 
in the opinion of the Magistrate, who ordered 
ihe partiaular assembly to disperse, such 
assembly was likely to sause a disturbanse 
of the publio pease; it is necessary to 
establish by evideneo to the satisfaetion of 
the Court that the assembly was in faet 
likely to eause sueh disturbanee, In tha 
present ease the Distriet Magistrate admits 
in his statement before the Court that though 
there was mush uproar, the erowd was yet 
tna line under Police control, and that he 
had no evidenes that .before eoming, the 
erowd had sonspired about anything. There 
is also evidenee to show that the aseused, 
when ordered to eome-out of the erowd, at 
onee-somplied with the orders of the Distriat 
Magistrate, and that.they raised no objestion 
nor stowed any residtanee when being dis. 
armed by the Poliee, Their refusal to disarm 
themselves voluntarily of the kirpans whieh 
they were wearing proceeded merely on 
religions grounds, and was not dus to any want 
of respeet ёс the orders of the Distriet Magis 
trate or to any defianee on their part of 
lawful authority, Under the oiraumstanees 
it eannot be held that the proseeution have 
Sueseeded in establishing that the objeet of 
tho assembly was to eause a distur- 
bance of the public pease. The likelihood of 
the assembly eausing a distürbanse of the 
publie pease should have been established by 
proof of faeta suffieient tosatisfy the Court that 
the assembly was likely to eanse sush а distur- 
banse, and thia not having been done, I do not 
think that the eonvistion sould lawfully be 
altered to one under seetion 151 of the Indian 
Penal Code, 

I allow the revisions and setting aside the 
eonvistions, aquit the asensed. 

Qonvicitons sek aside, 


(1) 22 P. R. 1887 Cr, 
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ALLAHABAD HIGH COURT. 
' OrimINAL АРРЕАТ, No, 530 or 1921, 
Angust 9, 1921, 

Present: —Mr. Justice Lindsay and 

Ў ‘Mr, Justice Stuart. 
. RATAN SINGH AND ANOTHER— ÁPPELLANTS 
. versus 
EMPHROR-— HsPONDENT., 

Oriminal Procedure Code (Act V of 1808), в, 280 
—Penal Qode (Act XLV of 1860), ss. 202, 302— 
Murder—Omission to give information of murder— 
Separate transactions—Joint trial—Illegality. 

Directly . after a murder ' was committed by а 
person, it was discovered’ by his father but the 
latter omitted to give information in respect of it. 
The father and the son were tried jointly under sec- 
tions 202 and 802, Indian Penal Code, respectively: 

Held, that as the commission of the murder was 
one transaction and the omission to give information 
a separate transaction, the joint trial of the accused 


was illegal. А В Р 

Subrahmania Ayyar.v. King-Emperor, 26 М. 61; 
11 M. L. J. 288; 8 Bom, L, В. 540; 28 I. A. 257; 5 O. 
W. N. 866; 2 Weir 271; 8 Sar. Р, 0.7, 160 (P. O.), 


followed. . 
'Qriminal appeal from an order of the 


Sessions Judge, Kumaun, dated the 19th 
July 1921. 

Mr, Lalit Mohan Banerji, Government 
Advosate, for the Crown, . 

JUDGMENT.—Ratan Singh, а hill. 
man from the Almora district, is alleged 
to have murdered -his wife, Naruli, in the 
village in whieh he lives on the night of 
the 28th of February 1921. Guman Singh, 
his father, is alleged to have discovered the 
faet of the murder directly after it was 
eommitted and to have intentionally omitted 
to give information in  respeot of it. A 
First Olass Magistrate in the Almora dia- 
triot committed the father and the воп 
jointly to the Sessions Court. The Sessions 
Court eonvieted the son of murder and sen- 
teneed him to death, subjeet to eonfirmation 
by this Court, and senteneed the fathér to 
six months’ rigorous imprisonment under 
sestion 202 of the Indian Penal Code. The 
ease having some up before this Court in 
appeal and under referense for eonfirmation, 
our attention was drawn to the faet that & 
joint trial sould only have been justified 
under the provisions of the law if the son- 
ditions of gestion 239 of the Code of Oriminal 
Prosedure were eomplied with. It osop st 
possibly be said that an offense under section 
902 of theIndian Penal Code, of intention. 
ally отео to g'va information respesting 
bho eommission 0! 5 ma:der, was 90101116664 
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in the same trangastion as the murder, for 
palpably the sommission of the murder was 
one transaction and the omission to give 
information was а separate transaetion, Thè 
gist of the eharge under sastion 202 of the 
Indian Penal Code ia the omission to give 
information regarding a transastion whieh 
is already sompleted. There isno question 
of abetment or attempt to sommit an offence; 
and in these oireumstanaes the trial was 
illegal. It is not open to us to eondone the 
irregularity, This was laid down by their 
Lordships of the Privy Counsil in Sub: 
rakmania Ayyar v, Kíng-Emperor (1).88 At 
page 97 they- say: "Their Lordships ага 
unable to regard the disobedience іо вй - 
express provision as toa mode of trialasa 
mere irregularity”. “The remedying of 
mere irregularities is familiar in most вуй: 
tems of jurisprudence; but it would be an 
extracrdinary extension of sueh а branch 
of administering the oriminal law to say 
that when the Oode positively enaets that 
sush a trial ав that whieh has taken plase 
bere shall not be. permitted, that this eontra- 
vention of the Code comes within the desoerip- 
tion of error, omission or irregularity.” 
These are in effect the words used by their 
Lordships. Wè, therefore, set aside the 
sonviotions and sentences as having been 
obtained in an illegal trial With regard 
to Batan Singh, we direet that he be re-tried 
by а Court of eompetent jurisdietion on the 
eharge under sestion 302 of the Indian 
Penal Code,  Inasmueh as the learned 
Sessions Judge who tried him has already 
expressed his opinion as to his guilt, it will 
not be desirable that he should try the 
case. We, therefore, direst the Sessions 
Judge of Bareilly to try Ratan Singh on the 
charge already framed, that is to say, that 
on the night of the 28th of February last 
he murdered his wife, Naruli, with a blunt 
instrument. With regard to Guman Singh 
in view of the siroumstances that the 
offense sharged against him is nota grave 
offense, that be was in eustody from April 
to July last while awaiting his trial and 
has been in prison for nearly & month, we 
pass no order as to his re.trial His воп. ` 
‘vietion and sentense are веб: aside, and it is 
‘directed that he be forthwith released, 
Order accordingly. - 


(1) 26 M: 61; 11 M. І, J. 283; 8 Bom, L R. 54: 28 
Ү. А, 267; 6 0. W. N. 866; 2 Weirj271; 8Sar. P. О. J, 
160 (P. 0.). e nca 
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:.. . LAHORE HIGH COURT. 

Овімікат, Revision Petition No. 846 or 1921, 
EM September 21, 1921. 

- Preseni:—Sir Shadi Lal, Krt., Ohief Justice. 
DALIP SINGH— Convror— PETITIONER 
EER “тш. ы 0.69, versus . 

d . BMPEROR—Rasrorpert, 


‘minal Procedure Code (Act V of 1898), ss. 367, 
Pipes 481—Penal Code (Act- XLV. of 1860), s. 228 
—Üontempt of Court—Procedure—Appellate Qowrt— 
Judgment. 


An Appellate Court is not required to write s 
Jong and elaborate judgment, but it is clearly its 
duty, not only to examine the evidence, but also 
to write a judgment affording & clear indication 
that the appeal has been properly tried and that 
the points urged by the appellant have been duly 
considered and decided. An Appellate Court, which 
writes a judgment which a High Court is unable 
to follow without reference to the judgment of 
the Trial Court, obviously’ fails inthe discharge of 
the duty imposed upon it by the law. [p. 877, 
rg m proceeding under section 480 of the 
Criminal Precedure Oode must, in addition to other 
particulars, record the nature of the interruption 
or insult attributed to the accused. [p. 377, col 2.) 

When the guilt or innocence of a person depends 
upon the exact words used by him, it is obvious- 
ly the duty of the Magistrate to record them with 
& reasonable degree of precision. Гр. 878, col. 1.] 

The question under section 228 of the Penal 
Code is not whether the Court or officer felt insulted, 
pat whether any insult was offered and intended, 

, col. 1. : "M 
SE КОП йош has to maintain the dignity of 
his Court, but he must not be too sensitive, especial. 
te ate, his own action is not altogether justified. 

. 878, col. 2.] А R^. 

i Petition, under gestion 439 of the Oriminal 
Prosedure Code, for revision of an order 
of the District Magistrate, Rohtak, dated the 
llith April 1921, affirming that of the Magis- 
trate, Third Class, Gohana, dated the 9th 


reh 1921. 
ig An Shamair Ohand and Sagar Chand, 
for the Petitioner. А 

JUDGMENT.—On the 8th Mareh 1921, 
the Naib Tahsildar of Gohans, exereising the 
powers of a Magistrate of the Third Olass, 
took proeeedings against the petitioner under 
seotion 480, Oriminal Prosedure Oode, and 
on the 9th Mareh he passed an order aon- 
visting him (the petitioner) „under seetion 
228, Indian Penal Code. Against this order 
the sonviet preferred an appeal to the Diatriot 
Magistrate, who has dismissed the appeal 
without adjudisating on the points whieh 
required determination, The judgment of 
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the learned Distriet Magistrate is not only 
summary but is a doeument of a stereotyped 
sharaster, sueh as might answer for any 
eriminal ease, There ean be no doubt that 
the judgment does not satisfy the require. 
ments of section 367, Criminal Prosedure 
Code, the provisions of which are applieable 
to the judgments of an Appellate Court, tide 
sestion 424, Criminal Prosedure Code, 

I must say that I often see appellate 
judgments of eertain Distrist Magistrates, 
whish transgress the directions eontained 
in seetion 367, Oriminal Proeedure Code, 
and I assordingly sonsider it nesessary to 
point ont that an appollate judgment mast 
contain the point or points for determination, 
the desision thereon and the reasons for the 
decision, An Appellate Court is not required 
to write a long and elaborate judgment, but 
it is olearly its duty, not only to examine the 
evidenee, but alao to write a judgment 
affording a olear indieation that the appeal 
has been properly tried and that the points 
urged by the appellant have been duly son- 
sidered and desided. An Appellate Court, 
whieh writes a judgment whieh the High 
Oourt is unable to follow without reference 
to the judgment of the Trial Court, obviously 
fails in the dissharge of the duty imposed 
upon it by the law. 

The learned Oounsel for the petitioner 
rightly sontends that, as the appellate judg- 
ment in this ease does not deal with any of 
the points raised in the memorandum of 
appeal, his slient is entitled to ask for an 
adjudisation, not only upon the points of 
law involved in the sase, but alsa upon the 
question whether the evidenes on the resord 
establishes any offenee under sestion 228, 
Indian Penal Code, 1 do not think that it 
is nesessary to remand the sase for a proper 
trial of the appeal, and I must assordingly 
proseed to determine the points urged on 
behalf of the petitioner, 

It is obvious that the prosedure preseribed 
by sestion 4€0, Orimina] Prosedure Code, for 
punishing &' eontempt eommitted in facie 
curio is of a summary oharaster, and the 
Court taking astion under that seation is, 
therefore, required to record eertain partiou- 
lars mentioned in sestion 481, Criminal Pro» 
eedure Code. It was probably intended that 
these partisulars, if properly recorded, would 
provide a safeguard against an abuse of the 
power vested in the Оопгё and enable tbe 


378 


DALIP SINGH ©, EMPEROR. 


Appellate Court to deside whether there was 
any material to warrant the sonvisetion. 
Now, one of the direstions sontained in the 
aforesaid sestion is to the effect that the 
Court must resord the fasts sonstitnting the 
offense, and that the rssord must also show 
the nature of the interruption or insult 
attributed to the aesused. ` 

Now, the Trial Magistrate in dessribing the 
insident, which has led to the convietion of 
the petitioner, states that the petitioner 
Dalip Singh same up suddenly and inten. 
tionally bagan to talk nonsense (behuda balma 
shuru kiyi). The words ‘behuda bakna’ are 
mush too eryptis and vague, and they 
eertainly do not afford any indiaation of the 
nature of the alleged inault offered by the 
petitioner. When the guilt or innosanee of 
‘a person depends upon the exast words used 
by him, it is obviously the duty of the 
Magistrate to resord them with & reasonable 
degrae of precision, and his omiasion to 
resord the nature of the insult eopstitutes a 
grave defeet in the procedure. 

The matter does not, however, rest there. 
І Кате examined the evidenee resorded by 
the Magistrate and I am not prepared to 
hold that a ease of aontempt has been 
established, The fasts as diselosed by the 
evidenee addueed by the parties are briefly 
as follows:—The appliesnt, who is а peti- 
tion-writer, was asked by the parties to a 
eriminal ease to write a petition eompound- 
ing the ease pending before the Magistrate; 


but it appears that they were vot prepared: 


to pay him the remuneration whish he had 
demanded, They aseordingly complained to 
the Magistrate, who authorized his own 
chaprasi to write the petition on behalf of 
the parties, Thereupon, the petition.writer 
came up to the sorridor of the Court house 
and, addressing one Mastafa Khan (deseribed 
as a judieial muharrir), protested against the 
chaprasi having been allowed to write the 
petition, and added that he would appeal 
to the higher authorities. This protest was 
undoubtedly made in a loud voise, but the 
resord shows that itis the habit of the peti- 
tion-writer to talk in a loud tone. 

. Now, the protest, eoupled, as it was, with 
a deolaration of an intention to appeal 
against the action of the Naib Tahsildar, 
undoubtedly offended him; but the question 
is not whether he felt insulted but whother 
any insult was offered and intended, 
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A judisial offiser has no doubt to maintain 
the dignity of his Court, but -he must not 
be too sensitive, espesially when his own 
aetion is not, as in-the present ease, altoge- 
ther justified. I have given my sareful con- 
sideration -to the entire material before me, 
and І cannot hold thata sase of an inten. 
tional insult or interruption has been made 
out, : 

The learned .Oounsel for the petitioner: also 
eontends that, at the time when tha insident 
in question took plase, the Magistrate was 
поё sitting in-any stage ofa jndisial proased. 
ing, Now, it is а matter of.ecommon know- 
ledge that à Tahsildar or a Naib-Tahsildar 
has to perform various miaesallaneous duties, 
moat of whieh are of a non. judicial charaster, 
and the mere fast that on а partienlar day 
he has to try a ease does not -nesessarily lead 
to the sonclusion that he is doing judieial 
business during the whole of that day. It 
appears that the Naib Tahsildar was waiting 
for the deed of somposition before taking 
up the ease in ordér to pass his final orders 
but it is not slear whether he was doing any 
judieial work at the time when the insident 
is said to have taken place. There is some 
evidenee to show that he was engaged in 
sonversation with two persons. who were 
sitting in his room, and it is doubtful -whe- 
ther it ean be said that.he was sitting in 
any stage of a jndisial proseeding. 


- It is, however, unueeesssry to pursue the 
dissussion any further, beeause 1 hold that 
on the ground cf non-eomplianse with the 
requirements of sestion 481 and also on the 
merits, the petitioner is entitled to an 
aequittal. Aesordingly E assept the applisation 
for revision and, setting aside the eonvistion, 
direst that the fine, if already realized, be 
refunded to him. 


Application accepted. 
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PATNA HIGH COURT. 
Jugy HxragBNOR No. 1 or 19%], 
April 6, 1921. 

Present: — Mr. Justiae Jwala Prasad and 
Mr: Justice Adami. 
EMPEROR-—Paoszouto& 

| ` versus 
BHUILOTAN SINGH axp OTRERS— ÁOOURED, 


Oríminal Procedure Oode (Act V of 1598), s. 307 
Jury trial—Disagreement between Judge and Jury— 
Reference to High Qourt-—Duty of Sessions Judge— Duty 
of High Court, 


Upon a reference under seotion 807 of the 
Oriminal Procedure Code, & High Court is bound 
to eonsider the entire evidence and give weight to 
the opinions of the Sessions Judge and the Jury, 
In sucha case the Sessions Judge should ask the 
Jury the reasons for their verdict, but his failure 
to do so does not debar the High Court from 
entertaining the reference. The absence of the 
reasons of the Jury in such a case only enhances 
the responsibility of the High Court in the matter 


and requires it to go more carefully into the evi- - 


dence. [p. 888, col. 1,] 

Jury reference!by the Offisiating Sessions 
Judge, Patna, dated the 25th February 1921. 

Mr. Sulian Ahmed, Government. Advoeate, 
for the Orown. 

Messrs. Ў. Н. Akbari, S. K. Banerjee and 
N. К. Banerjee, for the Aseusad, 

. JUDGMENT,-—This is a referenee under 
seotion 807 of the Code of Criminal Pro. 
eedure by the Sessions Judge of Patna. 

The learned Sessions Judge has disagreed 
with the unanimous verdiet of the Jury with 
respeet to five of the aesused and has agreed 
with respect to the remaining eight, Assspt- 
ing the verdiet of the Jury with respest to 
the latter eight aesused, the learned Sessions 
Judge has aequitted them and we have nothing 
to do with them in the present reference. 

The five asensed with whom we are soneern- 
ed in the present referenee are Bhuilotan 
Singh, Gobind Singh, Dipan Singh, Jag Lal 
Singh and Bipst Singh. The aeeused Nos. 1 
to 3 were tried under sestion 302, Indian 
Penal . Оода, for sommitting murder of 
one Subans Singh, Gobind Singh and 
Dipan Singh were further sharged under 
sestion 302 read with sestion 34, Indian Penal 
Code. Jag Lal Singh and Bipat Singh were 
eharged under the said offense read with ses. 
tion 34, Indian Penal Jode. In short, all the 
асапзей now before us were sharged with the 
murder of Subans Singh. | 

The sase for the prossention is that on 
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aceouutof along standing enmity between 
tke deseased Subans Singh ‘and  Bhuilotan 
Singh, the aeeused, the party of Bbhnilotan 
Singh waylaid the deeeased on the day. of 
oscurrense, while he along with his two other 
relations, Sita und Ganga Singh, were return. 
ing home from their field in the Bhatan salled 
Gullaris Khanda appeartaining to village 
Gopalpur, The deseased Subans Singh, a re- 
sident of Tonari, and his party are said to have 
gone towards the field in order to look after 
their crops about 2 gharis (abont 5 Р, м,), The 
nocused are residents of Gopalpur, whieh is at 
a distanse of about }th mile from the plase of 
oseurrense, When the desensed Subans Singh 
and his party were returning and were on the 
pathway near the point A marked in the Polisa 
map, they saw & mob sonsisting of 13 persons 
soming towards them from Gopalpur side 
aud when they same to about а rassi ог so, 
Sita Singh drew the attention of fubans 
Singh to the mob. fSubans Singh did not 
suspeet any foul play and asked his eom. 
panions to marah on. When they вате to 
olose quarters Bipat, who was ahead of the 
mob, sried out “beat all,” Upon this 
Bhuilotan Singh rushed up and struek 
Subans with a gharasa on the shoulder, 
Subans fell down on the chur. Thereupon 
Gobind and Dipan gave gharasa blows, the 
former atthe nape of the neok and the 
latter at the top of theright arm. After 
that &ubans fell down from the chur to 
the field olose by, Bipat then said: “ Ont 
off the head quiskly.” On this Bhuilotan ent 
off the head with his gharasa, plasing the 
upper portion of the body on the chur or 
art and plasing one foot on theshest. The 
severe dhead was given to Juglal, who aarried 
it towards the north. 

The oseurrenee is said to have been wit. 
nessed by the two companions of Subans, 
Sita and Ganga, who had upon hearing the 
shout of Bipat, run away through the fields 
north of the plase of oesurrenee (point A 
marked in the Polise map) and had come 
toa plase marked D at a distanse of 100 
feet from point A where Subans was murder- 
ed. Kali Dusadh aud Damodar Dusadh, who 
were in their respeotive fields in that Bhatan, 
saw the oscurrense from their fields, Bansilal, 
who was returning from Masuri, also saw 
the оввоггепвв. 

The ease of the prosesution rests prinei- 
pally upon the evidenee of the aforesaid Sya 
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éye-witnesses. Besides this, evidenee has 
been given of a finger print expert, Ghulam 
Sibtain, to prove that the impression of the 
thumb of the dead body agreed with that on 
Exhibit 7, a registered deed exesuted by 
Subans Singh. 'The head of the deseased, 
whieh as stated above was removed by Jag- 
lal, was diseovered five days later by the 
Dafadar ata distance of a mile northwards 
of the plase of oseurrensee, The head was 
in а smashed condition and was perhaps not 
oapable of proper identifisation, 

. lt is not necessary for the purpose of 
disposing of this referenee to refer to the 
other evidence on the resord, whieh is more 
- or less of a formal character. The sase of 
the prosesution must stand or fall upon the 
‘evidenss of the aforesaid five witnesses. 16 
is nesessary at this stage to refer briefly to 
the history ofthe litigation between Subans 
Singh and Bhuilotan Singh. Subans and 
hia family are part proprietors of village 
Gobindpur, where the aseused Bhuilotan 
Singh bolds some land both on nagdi and 
bhault rent. Sabans obtained some rent 
deerees against Bhuilotan two months before 
the oesurrenae. Не also brought a suit for 
bhauli rent, whieh was pending at the time 
of the neeurrénoe and was desided in favour 
of Subans after the osourrense. In Dasem. 
ber 1919, three members of the family of 
'"Bhuilotan were murdered, In that case 
Subans and the members of his family were 
sent up and were ultimately sonvisted. 
Sahdeo, a member of Subans’family, got trana- 
portation, and he and Ram Obandra, his 
brother, were fined Rs, 250 each. The eon- 
vietion was upheld by the High Oourta few 
months · before the present oseurrense. In 
that ease Mahadeo, father of Kali, was 
also aceused but was apparently not sent up. 
There was slao a proseeding under section 
145 of the Oode of Criminal Prosedure 
between the two families. Mahadeo gave 
evidence in that ease in favour of _Subans. 
Bansi Lal is а Patwari of  Subans 
and figured in most of the sages 
referred to above as a witness on behalf of 
Subans, Damodar Singh, P.W,'No. 15, is 
в salis or appraiser of bhault produse of 
‘Subans. He was also an aseused in the mnr- 
der ease but was поё sent up. Їп his erosse 
examintation he admits that he was a wit. 
ness for Subans in two- or four of his eases, 
He is also a very distant gotta of Subans, 
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The above narration of the litigation 
between the two families and ‘the part 
taken by the aforesaid witnesses olearly 
prove the fasts (1) that there was an 
enmity of long standing between  Subans 
Singh and Bhuilotan Singh and (2) that 
the witnesses for the proseaution are partisans 
of Subans, Before diseussing the evidenee 
in the ease I will also refer at this stage 
to some salient points raised ‘both ih ‘the 
Court below and before us, the first being 
the identity of the body with that of Subans; 
the deseased. The witnesses for the  pro- 
sesution referred.to above stated that. they 
saw the oesurrense at whieh the dessased 
Subans was killed by the aesused and his 
body fell first on the ridge and then into 
the diteh full. of water; that it was pointed 
out to the Dafadar, who instantly arrived 
on the spot after having reeeived informa- 
tion from Kali; that atter the information 
was lodged at the Thana three or four 
miles away, the Sub-Inapestor arrived -at 
2 A.M, and the body was identified to 
him as that of Snubans. If this evidence 
is aesepted, there вап бе no question as to 
the identity of the dead body with that 
of Ѕорапя, On behalf of the defenea the 
evidense of the eye. witnesses іа challenged 
and it is said that if that evidenee is 
deleted, there ia no  satisfaetory evidence 
on the record to prove the identity of the 
dead body with that of  Subans, Subans 
was in jail as в prisoner under trial in 
воппевіїоп with the Sessions ease of 1919 
and the salient marks on hia body wera noted 
by the Jail Dostor, who has been examined 
‘as а witness in the ease, The -Sub-In- 
Spestor drew up the inquest. report and 
noted some prominent marks on the dead 
body and also sueh other marks as were 
stated to him by the witnesses to be 
peeuliarities of the body. On behalf of the 
defense it has been pointed ont that the 
marks noted by the Doctor in jail last 
year upon’ the body of Subans and those 
by the Sub-Inspestor on the dead body in 
question and those deposed to by the 
witnesses in the sase are so dissimilar in 
their nature that they eannot point to one 
and the same body. In other words, it is 
urged that the Subans who was in jail 
ёз a prisoner under trial last year was not 
the Sabans alleged by the proseoution whose 
body was found at the plase of  oesurrense 
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(point A marked in the Polios map). 
The question for determination is whether 
the sontention is substantial or that the 
difference in the deseription of the prominent 
marks on the body of Subans in the jail 
aud on the body found at the plase of 
the  oesurrence is of an immaterial 
eharaeter and sonsists only 
of describing the. same marks of 
in a different way. 
point will be given later on: 

* The second important point for determi- 
nation in the ease ів whether the ogeur- 
rence took plase at about 6 P. x. on 
the 17th September 1920 as alleged by the 
prosecution, or that 16 took plase later in 
the night between 8 and 9pm. The 
learned Counsel on behalf of the defenses 
contended that the latter 
of the  oesurrenee, and in support of - it 
he relied проп the entry in the frat 
column of the first information report in 


identity 


whieh under the head "Date and hour when: 


reported” the time is mentioned to be 10- 
30 р. м, 16 is said that the Thana was only 
three miles away from ‘the plase of oa- 
eurrenee and eonsequently if the occurrenss 
had. taken plase at 6 Р, м,, it would: not 
have taken 4i hours to reach the Thana 
to have the information  resorded. It is 
also said that. the ·. овёог in his evidence 
atated that he found undigested rise with 
aeid smell in the stomash of the deseased 
at the time of the post mortem examina- 
tion and consequently allowing two houre 
as the time of having -taken his meal во 
as to make the rise appear in the shape 
in whieh the Doetor found it, the oceur- 
rence must have taken plase two hours 
before 10-50 р, м,, that is, at 8.80 or 9 P, м, 


On behalf of the proseeution the argument 


is met by the reply that there is no evi- 
dense on the resord to shew at what 
hour the deseased .took his meal on' the 
day of the oseurrense and sonsequently 
the faot that undigested riee was found 
in Lis stomach would not -nesessarily lead 
to thé sonelusion that the ossurrenee must 
have taken plase late in the evening at 
8.30 Р, м. | 

The third point of importanes raised in 
this ease is that the plase of ossurrence 
is most unusual and unnatural, The вевп- 
sed’s village was at а distanae of 425 
feet and that of the йевейѕей : was : аё; a 
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in the mode’ 


The desision on this. 


‘was the time 
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distanse of half a mile from the plasa of 
oeeurrenas. There is nothing on the reeord 
to shew that the aseused knew of the 
movements of the deseased or that he had 
that evening gone to seo his fields, It 
ia said that the oesurrense sould not have 
taken place so near the village without 
attrasting the notiee of his  so-villagers. 
Apart from this reasoning another what 
may be called a substantial reason has 
been advanced on behalf of the defense to 
shew that the plase of oseurrense must 
have been other than the point A, because 
the Polise did not  diseover any human 
blood on the spot, The serapings from the 
ground whieh were sent to the Ohemiseal 
Examiner have been pronounced to sontain 
blood, but the Ohemical Examiuer is not. 
in а position to say whether it was human 
blood or not. Then it is said that the blood, 
aseording to the ease of the prosesution, muat 
have fallen at three different plases inasmuch 
as three of the aeeused, Phuilotan, Gobind 
and Dipan, gave three different outs all 
of whish were of such a nature as to 
eause & copious flow of blood. The learned 
Government Advoeate's reply is that the 
blood sent to the Ohemieal Examiner was 
disintegrated’ and, therefore, it ‘was not 
possible to determine with exactitude that 
it was human blood or was of any other 
animal and that the absense of this aevi. 
denee does nof nesessarily go to show that 
the blood found was not human blood. 
Again, as to the blood not having been 
found at three different plases, the evidence, 
it is said, does not point to the fast that 
the aseused shed blood at three different 
plases, The deceased was attasked anddenly 
and three suts were given to him, and tho. 
last out whereby the head was sévered 
neeessarily esused flow of blood whieh’ the 
Sub-Inspestor found on the spot. 
` Fourthly it has been urged on behalf 
of the defence that the oesurrence, as alleged 
io have taken place, is improbable, Bipat 
Singh was, assording to the ease of the 
prosecution, ahead of the mob, st adietansa. 
of a bans from the rest, yet all the while 
he is simply said ќо have direeted the 
assault and, after Subans was dead, the 
wutting off of his head, “He himself, though 
nearest, did not attempt to eause “any 
assault on the deceased, “Again, . the. 
&овпвей ‘coming ‘in a mob armed ^ with 
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deadly weapons  suoh as  ghrasas, ete., 
were seen from a distense by Sits Singh 
and the attention of Subans was drawn 
to it; yet they all allowed themselves to 
approash the rioters and to be assaulted 
by them without any attempt to runaway 
from the plase when there was time for 
it. The learned Government Advosate’s 
reply is that Subans sould not possibly 
antisipate that the rioters were soming to 
assault him and sonsequently he went along 
undaunted and unafraid and that, therefore, 
there is nothing unusual in the sondust of 
Subans or his party as is alleged by the 
defence. 

Bifthly it is said that‘the aforesaid five 
witnesses were not the astua eye, witnaas- 
es of the osaurrenae. - The details under 
this head will be notieed later on, but it 
may be stated here that the oritieism of 
the defenee is that Sita Singh and Ganga 
Singh fled away from the plase of oo: 
surrenos and eame by the airenitous way 
to point D where they alleged to have 
seen the оовиггепве, but before they arrived 
at that plaee the  oseurrense must have 
been over, and that Kali, Damodar and 
Bansi were, aeeording to the ease laid in 
the first information, not the eye-witnesses 
of the oseurrenee at all. 

I have tried to 
the  sase. This appears to be the гөз. 
peotive ease of the  proóseeution and 
the defenee also in the Court below. 

The learned Sessions Judge in hia 
detailed eharge to the Jury has summed 
up the oase of both the parties fairly 
and fully. Upon the presentation of 
the sase of both sides by the learned 
Sessions Judge, and I believe upon the full 
arguments’ on both sides by eminent law- 
yers, the Jury returned an unanimous 
verdiat of not guilty. The learned Sessions 
Judge, on the other hand, was of opinion 
that the ease against the appellants, the 
five asoused before us, was fully established. 
He indieated his views in summing up the 
ease in the manner in whieh Не is under 
the law entitled to do, leaving the. Jury 
to form their own independent - opinion. 
He has repeated the same in hia letter of 
referense to this Court, Thus whereas on. 
the one hand we have- got the detailed 
reasons for the opinion of the learned 


‘Sessions Judge for holding that- tho ease 
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against the five  assused before us has 
been proved, we have not got the reasons 
whieh prompted the Jury to return their 
verdist of not guilty. The verdiat of the 
Jury is in the following terme: "We unani. 
mously find all the aeeused not guilty,’ 
The learned Judge thereafter put two 
questions to the Jury. The answers and 
questions are given below :— 

Q. “Do you find that it was the dead 
ed of Subans?" 

“We have got doubts as to that even.” 

a "You say that the авопвей are not 
guilty, do you hold they were not present 
at the time of crime? . 

A "Yes" - 

‘At that very time the learned Judge 
made up his mind to disagree with the 
verdict of the Jury asis olear from the 
following - order: — 

‘The Jury are unanimously of opinion 
that all the asonsed are not guilty, Г 
disagree with this verdiet in oase of the 
asensed Bhuilotan Singh, Gobind Singh, 
Dipan Singh, Juglal Singh and Bipat Singh 
aud I refer their ease to the MHon’ble 
High Oourt," ete, А 

On а reference under .seotion 307 of 
the Code of Criminal Prosedure this Court 
has to pass its order asquitting or eon- 
visting the aesused "after considering the 
entire  evideuce and after giving due 
weight to the opinion of the Sessions 
Judge and Jury." It was pointed out 
by Mr, dJustise Davies in the oase of 
Emperor v. Ohellan.(1) that the Legislature, in 
direating that this Oourt should duly weigh. 
the opinions of the Jury gives an implied 
authority for the taking of such opinions. 
And the Sessions Judge would have done 
well, before referring the ease to the High. 
Court, to have reeorded the opinions of the 
Jury. We also agree with the judgment of 
Sir Subrahmania Ayyar, Offaiating Chief 
Justice, and Mr. Justiee Boddam that the 
have 
been asseriained does not warrant. the 
High Court to deoline to go into the evidence 
and to arrive at. its own judgment, after 
giving due weight to the views taken by 
the Judge and the Jury as to the guilt 
or inuosenee of the aceused, This, to my 
mind, sums up the whole law on the 


- (1) 29 M, 91; 8 Or. D. J. 872, 
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subjest:and has been aecepted in various 
eases: vide lmperor vw. Surnamoyee Biswas 
(2), Emperor v, Asgar Mandal (3), Emperor v. 
Pramatha Nath Bagchi (4), Queen v. Sham 
Bagdi - (5), Emperor v. Annada Oharan 
Thakur (6) and Emperor v, Musammat 
Zohra (7). 

The above-mentioned sages also establish 
the proposition, whieh is plain upon 
the language of seation 307, olause (3), 
iteelf, that upon sush a reference the Court 
is bound to eonsider the .entire evidence 
and give weight to the opinions of the 
Sessions Judge and the Jury. Although 
the learned Sessions Judge in this oase 
would have been well advised if he had 
asked the Jury to give the reasons 
their verdiet, Wedo.not think that we дап 
refuse to entertain the present reference, 
The abserise of the reascns of the Jury 
for their verdiot only enhances our reas- 
ponsibility in the matter and ‘requires us 
to go into the evidense more sarefully. 

The arguments in the present sase on 


behalf of the asonsed by two eminent: 


Counsel .of this Court bave left nothing to 
be regretted that the reasons. for their 
verdiet were not given by the Jury. Wa 
have earefully considered the entire evidonso 


in the oake and have listened to the argu.. 


menta on both sides’ at great length, 
As already observed, the entire ease rests 
upon the evidenee of the five eye. - witnesses, 
TES” learned Sessions Judge in his sharge 
to the Jury pointed out "that the evidense 
on the record does not substantiate that 
Bipat and his family had any apparent 
motive for this diaboliesl murder.” The 
name of Biput was not mentioned to the 
Dafadar who same immediately after the 
oseurrence on the spot, either by Sita 
Singh or by Kali. There is an. inherent 
improbability, as slready indieated, in the 
aet. attributed to Bipat in the assault, for 
if he was in front of the rioters elose to 
the deseased and, as the proseeution has 

(2) 21 Ind. Cas. 900; 41 О, 621; 14 Cr, L, J, 


(8) 48 Ind; Cas, 500; 22 О. W, N, 811; 20 Or. In 
. 20, 
(4) ‹55 Ind, Oas. 282; 80 O, L. J. 508; 21 Or. L 
J. 266. 


(5) 18 В. L. В. App. 19; 20 W. R. 78 Or. 
(6) 2 Ind. Cas. 497; 36 О, 629; 18 C. W.N 
9 0. L. J. 638; 10 Or. L, J, 32. 

(Т) 66 Ind, Cas. 294; 1 P, L. T, 657; 21 Or. L. J. 
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put it, the leader of the mob astuated with 
one and one motive only of murdering the 
deseased, he would not have resisted the 
temptation of using the gharasa whieh he 
himeelf had in his hand, Kali Dusadh 
says that Bipat gave orders and then ran 
up to Subans It may well be asked why 
he did not then use his gharasa to hit 
Subans, and waited till his. followers 
саше. The Jury has unanimously asquitted 
him, We have no hesitation in saying 
that the learned Judge has in a way 
suggested that there are strong siroum- 
stanoes in his favour, There is no reason 
why we should not asespt the verdiat of 
the Jury in the present ease as regards 
Bipat, and without going further into 
details we acquit him. 

The learned Judge has given the benefit 
of doubt to eight ofthe aesused persons. He 
has refused it to Juglal, upon the ground 
probably that a very prominent part was 
attributed to him by the prosecution, 
namely, that after Bhuilotan at the bidding 

of Bipat had eut off the head of the desonsed, 
the head was entrusted to Juglal, who 
sarried it in his hand and threw it away 
somewhere, We do not think that the 
evidense against Juglal is conclusive, nor 
do we think that the part attributed to 
him has been satisfaetorily established to 
bring. him under the purview of sestion 34, 
{Indian Penal Oode, and to. make him 
liable sonstruatively for the murder of 
Subans. Woe, therefore, asquit Juglal also, 

The ease of the three aesused persons 
Bhuilotan, Gobind and Dipan has to be son- 
sidered in some detail. This, therefore, brings 
us to the eonsideration of the five pointa 
that arise in the ease and whieh have been 
enumerated above and the arguments for 
and against those points. The learned 
Sessions Judge has disposed of them and after 
a careful consideration, we haye not been able 
to dissover in the arguments of the defense 
anything to shew that the explanation of the 
various objestions raised by the learned 
Counsel and as given by the learned Govern- 
ment Advosate is not satisfactory. No doubt 
the enmity between the two families of Subans 
and Bhuilotan ia sente and the witnes- 
863 are partisans of Subang, yet that is not 
in itself a suffisient reason to hold that the 
entire saso of the prosesution is false or that 
tas witnesses are not giving a true assount 
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of the oseurrence. Whether the time of and were not ове seen by th? 

the oesurrenee is 6 P. M. or between Sor informant. The informant in one. plase 


9 р, м., it is impossible to believe that the de- 
seased sould have been murdered elsewhere 
and his body thrown at point A, If he 
was murdered under different eireumastenees 
and. so early in the evening as, taking the 
time suggested ‘by the defense, between 8 
and 9р, m., it would not have been possible to 
bring the body at the point A, fresh after 
the murder, for, aseording to the Doator’s 
evidenee, the murder must have taken plass 
30 or40 hours before the time when he 
examined the body on the 19th September 
at 9А. M. Thisis not the time to diapose of 
a dead body after murder. The murderers 
eould have waited till itwas late in the night 
when the people would retire to bed, The in- 
formation was lodged either at 9.30 orat 
10.30 r, м. The dead body must, therefore, 
have been plaeed there before the informa. 
tion was despatshed to the Thana and son- 
sequently it must have been at 8 Р. м, if 
not earlier. As observed above, that is not 
the time to dispose of a dead body after 
murder, There is nothing to.shew that the 
deseased did not take his meals late in the 
evening and no inference дап be drawn 
from the evidense of the Doator having found 
undigested гіве in the stomaeh of the de. 
eeased, The time for the digestion of meals 
is still uneertain in medioal jurisprudence, No 
hard and fast rule oan possibly be laid down 
on it, as it:depends upon various eireumstan- 
oes, the constitution of the man, the climate of 
the plase in whieh he lives and various other 
sireumstanses. I have, no doubt, derived in 
my experienes great help from the evidence 
of the Vostors upon the. time of digestion, 
who have always found it not -so exast 
and aeourate as to бх aeourately the time 
of a partieular event from the faot that the 
food was found. in a particular condition 
digested or undigested in the stomach. The 


books.on medisal jurisprudenes will themselves: 


shew that the information upon the subjest 
must only be guess work, I attach great 
importanse to the argument of the learned 
Counsel on behalf of tha defence that three 
of the witnesses, Kali, Damodar and 
Bansi,. should. not. be  aesepted as eye- 
witnesses .besause they are not said in 
the first information to have actually 
Been the. oesurrense. No doubt it is pos. 
gible that they, had seen the овопггепва 


said that he made the statement in the first 
information sontrary to what it appears in 
resord and in the next breath lie saya that he 
sommitted а mistake.’ The benefit of this‘ 
must be given to the aseused, partieularly. 
when the Jury has not relied upon the 
evidense of those witnesses. І would, 
therefore, from my oonsideration discard 
the evidense of Kali, Damodar and 
Bansi, regard also being had to the fast 
that they figured almost in all the prior 
litigation between the two families of Subans 
and Bhuilotan. 

Then remains theevidence of Sita Singh 
and Ganga Singh, True, they are relations 
of Subans, but there is no reason why they 
should not be believed as having gone in the 
company of the old man to see his field.in 
the evening of September month, when the 
irrigation of folds is very important. · There 
is almo no reason to dissredit the evideneo 
simply beeause they ran away from the 
place aud вате to point D, whioh is 100 feet 
from the place of oseurrenee. Sita Singh 
is said to have reported the murder at once 
to the Dafadar and thereafter he went to 
the Thana. The statement in the first in. 
formation appears to he true and, therefore, 
we have no hesitation in aseepting it, In 
doing so wedo not show in the. least any 
want of eonfidense generally in the opinion 
of the. Jury, . We donot want to lay down 
that in every oase where the Judge differs 
from the Jury he is entitled to refer the 
oase to the . High Oourt under section 
807, nor do we want it бо бе understood 
that this Court will differ from the view 
of the Jury unless and until it feels that a 
strong ease has been made out against’ the 
asoused, Wehave, therefore, given our anxious 
eonsideration to.the opinion both of the Jury 
and ofthe Judge. . Regard being had to the 
evidenee in the ease, we oannot but eonviet 
the three aeoused of .the sharge of 
murder... 

We “accordingly eonviot Bhuilotan, Dipan 
and’ @obind for having‘ murdered “Subana 
under seetion 302, Indian Penal :Oode, and 
вепёепве each of them to transportation for- 
life, ав itis the only alternative ‘sentenae 
that ean be awarded to the seensed i in this 
case, 

Order го на, i 
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LAHORE HIGH COURT. 
Skooxp Oivit Аррват, No. 733 or 1919, 
Oatober 20, 1921. 
Present:—Mr, Jaatise Broadway and 
: Mr. Justice Abdul Qadir. 
THAKAR DAS, minor, THROUGE KHUSHI 
, RAM—PLAINTIFF— ÁÀPPELLANT 
: versus 
Tax Firu BASHI MAL-KISHEN CHAND 
— DEFENDANTS — RESPONDENTS," 
Creditor.and debtor—Liability of debtor to make, 


payment to legal representative of deceased creditor— ^ 
Costs, ` 


A person who owes а debi-to a deceased person 
is under no legalobligation to pay the debi.to any 
person who does not produce a certificate, or Pro- 
bate, or Letters of- Administration or some authority 
to.collect the debts due to the deceased person, 
[р. 386, col. 1.] k 

Defendant owed a sum of money to а firm, the 
head of which died leaving only a minor partner. 
The defendant was called upon on behalf of the 
minor to pay the money to.the minor, He admitted 
his: liability, but refused to pay until his interests 
were safeguarded. A suit was, thereupon, institut- 
ed on behalf of the minor to recover the money 
and a decree was passed, but the plaintiff was directed 
to pay the costs of the defendant: 

Held, that the defendant was not legally bound 
to pay the money to the minor till he was satisfied 
that his interests would not suffer and that, there- 
fore, under the circumstances the order as to costs 
was justified. [р. 386, col. 2.] Ы 

Sesond appeal from a deeree of the 
Additional Judge, Amritsar at Lahore, dated 
the 29th January 1919, varying that of the 
Senior Subordinate. Judge, Amritsar, dated 
the 30th August 1918, . 


Bakhshi Tek Ohand, for the Appellant. 
Lala Durga Das, for the Respondents, 


JUDGMENT.—The firm of Bashi Mal. 
Kishen Chand exeeuted а hundi in favour of 
the firm of Khazana Mal-Thakar Das on the 
27th July 1917 for, Rs, . 2,500, payable 150 
days later... The firm .of . Khazana , Mal- 
Thakar Das apparently consisted of Khasana 
Mal aud Thakar Das, Thakar. Das being a 
minor who was Khazana Mal's daughter's 
gon and. had been .adopted . by, Khazana Mal 
as his son. Before the kundi :.fell.. due 
Khasana Mal died, and on the Sth January 
1918 a notise, by telegram, was sent to the 
defendant firm by an Advosate on behalf of 
Khazana Mal Thakar Das ealling upon them 
to pay up the money due under -the hundi 
within 24 hours. In reply to this notice 
.the defendant firm wrots to the said Adyosate 
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expressing their willingness to pay the 


` Re, 2,500, whieh they said they had ready 


for payment, but asking the said Advocate to 
satisfy them as to the proper person to 
whom the money could be paid and who 
sould’ give a valid discharge therefor. “It 
was pointed out that: Thakir Das was & 
minor and that the defendant firm sought to 
avoid all risk of having to.pay twiee. In 
reply on the 12th January 1918 the said 
Advoeate wrote to the defendant firm saying 
that the minor,was represented by his 
natural. guardian, viz., his mother and ‘that 
the payment should be made to her. In reply 
to this on the 16th January the defendant 
firm wrote saying that Thakur Das was the’ 
grandson of Khazana Mal and that Khazana’ 
Мара widow was, therefore, his maternal 
grandmother and as sush not the natural 
guardian. They expressed their willingness 
to pay to & properly authorised person and: 
gave a warning that in the event of any 
legal aetion, they would not be responsible 
for any costs. Instead of giving any reply 
to this potiee or explaining that Thakur 
Das was the adopted son of Khazana Mal, a 
suit for recovery of the money due undér 
the hurdi was filed on the 2nd April 1918, 
In the plaint the fastum of the adoption 
was mentioned and was nof denied by the 
defendant firm. ` E " 

The Tris] Court same to the corielusion 
that the plaintiff was entitled to Rs, 2,500 
plus Rs. 40 interest, that being the amount 
due up to the date of suit, The defendant 
firm had paid into Oourt the sum of 
Rs, 2,500 on the 20th August 1918 and 
further interest was therefore, not allowed, 
Asting under Order XXXII, rule 6, a dearee 
was passed for the amount of Rs, 2,540, with 
the proviso that the deeretal amount was 
not to be paid till the plaintiff's next . friend 
furnished security. The parties were left 
to bear their own costs. ` 

Against this deeree the minor preferred 
an appeal and the defendant firm put in 
oross-objestions. The learned Distriet Judge 
eame to the sonslusion that the defendant 
firm had aeted within their rights in asking 
for safeguards before they paid so large 
в sum to а minor elbiming to be the adopted 
son of the previous head of the firm, He 
assordingly modified the deeree by disallow. 
ing all intérest and giving thé defendant 
firm their sosts throughout, ‘at the- ваше 


386 


SUNDER SPINNER t, МАКАН BBULA. 


time diresting that the sondition as to the 
withdrawal of the money by the deoree-holder 
was to be varied so that the desrefal amount 
or any portion of it was not to be paid during 
the plàintiff' minority unless his next friend 
furnished sesurity aa provided by Order 
XXXII, rule 6 (2), Qivil Prosedure Code. 
Against this deoree the minor has some up 
to this Oourt in sesond appeal through Mr, 
Tok Ohand whom we have heard, while Mr. 
Durga Das has addressed us on behalf of the 
respondents, 

Mr. Tek Ohand sontended that as Thakur 
Das had been duly adopted by Khazana 
Mal, his grandmother, who by virtue of the 
adoption besama his mother, was his natural 
guardian and was, therefore, entitled to give 
valid dissharges for all sums of money due 
to Thakur Das as proprietor of the firm. 
He further contended that inasmush as the 
hundi was drawn in favour of the firm, the 
minor was опе of the obligess and that, there- 
fore, for this reason aleo the respondents 
should have paid the amount of the hundi to 
the mother without any demur and without 
being entitled to any safeguards such as sn 
indemnity bond. In support of his sonten. 
tion he referred us to Rampartab v, Fooltbat 
(1), where it was laid down that & natural 
guardian eould give valid diseharges for 
debts. The question before us, however, is 
whether the respondents were bound in law 
to pay the moneys to Thakar Das on the 
desth:of Khazana Mal. Mr. Durga Das has 
referred us to Golak Nath v. Oraddock (2), 
where a Division Bench of this Court pointed 
out that a debtor was under no legal obliga. 
tion to pay the widow, or anyone else, who 
did not produse а certifisate, or Probate ог 
Letters of Administration or some authority 
to sollest the debts due to a deseased person. 
There oan be no doubt that. the’ money 
under this kundi was due to the firm, the 
head of which, Khazana Mal, had died leav- 
iog only the minor Thakur Das. Having 
regard to the correspondense that passed 
between the parties, we are of opinion that 
the plaintiff was hasty in bringing his suit. 
The defendant firm had not refused to pay 
but had merely asked that their interests 
should be  safeguarded, and in their last 
letter they pointed out that the grandmother 


г (1) 20 B. 767; 10 Ind. Dec, (N. s.) 1082. 
(2) 12 P, В, 1908; 164 Р, L, В. 1903. 
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was not the natural guardian. Instead of 
further explaining the situation the plaintiff 
rushed into Oourt, in our opinion, hastily 
and, therefore, he must bear any loss that 
his aetion has given rise to. The order as 
to ocats, therefore, is in our opinion perfestly 
correst. We also think that the interest 
demanded was not elaimable, 16 is trua that 
the money was not astually paid into: Court 
till the 20th August 1918, although the suit 
was filed on the 2nd April 1918, As point- 
ed out by Mr. Durga Das, however, this non- 
payment has not oosasioned any loss of 
interest to the plaintiff, for unless and until 
the next friend ‘of the minor had: furnished 
sesurity, the money sould not have been’ 
withdrawn, vide Order XXXII, rule 6 (2), 
Civil: Procedure. Code, and Arishna. diyar 
v. Chakrapani (8). It is alear that through- 
out the plaintiff has been deslining. tù furnish 
any security or in any way to indemnify. 
the defendant firm. We aosordingly dismiss. 
this appeal with oosts. s 


Appeal dismissed; 
(8) 29 Ind; Cas. 475. n 


BOMBAY HIGH. COURT. 
Crvit EXTRAORDINARY ÁPPLIGATION No. 34 
or 1921. : 
June 24, 1921. 

Present: —Sir Norman Maeleod, Kr., 
Chief Justise, and Mr. Justice Shah. 
SUNDER SPINNHER—APPLiQANT 
067818 


MAKAN BHULA — OPPONENT, 


Civil Procedure Code (Act V of 1908), О, V, v. 20 
—Service of summons by post—Registered letter 
refused—Ex parte decree—Denial of recetpt—Re-trial, 


Service by registered post is at any time a poor 

substitute for personal service, which is directed by 
the Code. It is allowed to litigants as a matter 
of convenience. 
. Where an e» parte decree is passed against a 
defendant on evidence that the summons was sent 
to him by registered post and returned refused 
and the defendant subsequently appears and denies 
that the packet was ever tendered to him by. ihe 
postal authorities, the Court ought to set aside the 
en parte decree and direct в re-trial. 
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Appliestion against an order passed by 
the First Class Subordinate Judge at Surat, 
in Suit No. 433 of 1920, | 

Mz. G. N, Thakor, for the Applieants. 

Mr, Ratanlal Ranohhoddas, for the Oppo- 
nent, 

. JUDGMENT, 

MaoLEOD, О. J,— We need say no more in 
this ease than that the defendant, on repre- 
senting to the Court that he had not 
been offered the postal pasket, was entitled 
to в re-trial, Serviee by registered post is 
at any time a poor substitute for personal 
servise, whioh is directed by the Code. It 
is allowed to litigants as a matter of 
eonvenienee. But when sitting on the 
Original Side I have invariably allowed 
a defendant а re-trial, if, after the deeree 
had been passed against him on evidense 
that the summons was sént by registered 
post and. returned refused, he appeared and 

“denied that the pasket had ever been delivered 
to him by the postal authorities. Rule will 
be made absolute, 

Corts costs in the eause. 

' Внан, J.—I agree. 
Rule made absolute, 


LAHORE HIGH COURT. 
Orvin Revision Perition No, 288 оғ 1920. 
May 22, 1920. . 
Present :—Mr. Justiee Leslie- Jones. 
r Ем DAMRI SHAH-THAKUR RAM 
—Dxr£xXDANT— PETITIONER 


versus 
Firm RULIA MAL-DOGAR MAL— 
PLAINTIFF—-RESPONDERT, 
Civil Procedure Oode (Act V of 1908), ss. 20, 115 
, —Place of suing—Jurisdiction—Interlocutory order— 
Revision. 


Where payment is, according tothe terms of a 
contract, to be madein one place but is made in 
another owing to the plaintiff's own default, advant- 
age cannot be taken of that faob to give him a 
choice of jurisdiction. [p. 888, col. 1,] 

Plaintiffs, residing at Ludhiana, purchased certain 
goods from defendants at Darbhanga. Payment had 
to be made at Darbhanga but owing to the plaint- 
ife default, was made at Ludhiana, Plaintiffs 
brought the present suit inthe Ludhians Court to 


recover compensation for loss owing to the defective 
quality of the goods supplied: : 

Held, that inasmuch as the contract was accepted 
at Darbhanga and payment had to be made at 
Darbhanga, the mere fact that payment was, owing 
to the plaintiffs’ own default, actually made at 
Ludhiana did not invest the Ludhiana, Court with 
jurisdiction to try the suit. [ p. 388, col. 1.] 

A High Court has jurisdiction to interfere with 
interlocutory orders, but will do so only in excep- 
tional cases. Гр. 888, col, 1.] 


Petition, under seotion 44 of Aet IV of 
1919, for revision of an order of the Senior 
Subordinate Judge, First Olass, at 
Ludhiana, dated the 12th November 1919. 

Lala Har Gopal for Lala Fakir Ohand, for 
the Petitioner. 

Mr. Jai Gopal Setht, for the Respondent. 

JUDGMENT.—The plaintiffs iu this sase, 
who reside at Ludhiana, sent orders to the 
defendants, who reside at Darbhanga, for the 
purchase of a large quantity of oilsakes. The 
plaintiffs allege that the goods supplied were 
of inferior quality and they have aeesordingly 
sued for a sum of Rs, 2,674.1-9 as eompensa- 
tion for the loss. The suit was filed in the 
Court of the Senior Sub.Judge at Ludhiana, 
who held that the eontraet was saesepted by 
the defendants at Darbhanga and that the 
prise was to be paid at that plase. He found 
further, however, that as the plaintiffs had 
only remitted a part of the purehase money 
to Darbhanga, the defendants, who were 
unwilling to despateh the goods without 
payment, then suggested that the railway 
reseipts should be sent V. P. P. То this the 
plaintiffs agreed ‘but subsequently when it 
was found that the Post Office did not issue 
a V.P.P. fora sum іп exeess of Re, 1,000, 
the eum payable by the plaintiffs being 
Rs, 7,070, they sent the receipts through an 
agent of their own who obtained payment 
in Ludhiana. The defendants pleaded that 
the Senior Subordinate Jndge of Ludhiana 
had no jurisdiction to try the suit but this 
plea was overruled, the Senior Subordinate 
Judge professing to follow Boseck & Oo. v. 
Mandlestan (1), whieh in his opinion was in 
eonfliet with the Division Bensh raling of 
the Allahabad High Oourt whieh is published 
as Salig Ram v. Ohuba Mal (2). 


The defendants have petitioned this Court 
fog revision. A preliminary objestion is 
taken that this Court has no power to inter- 


(1) 70 P. К, 1906; 128 P. W. В. 1908. 
(2) 11 Ind. Cas, 712; 8 A, L, J. 1160; 84 A. 49, 
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fere on revision with сап interlosutary order 
and various rulings, some of whieh are not 
releyant, have been sited, The rule, how- 
aver, appears to be merely that this Court 
should interfere only in exseptional eases and 
in my opinion the present ease is' one in 
whieh interferenee is demanded, as if the ease 
proseeds in Ludhiana, there will be irrepar- 
able waste not only of the time and. money of 
the defendants but also of the time of the 
Punjab Courts. 
The findings of faet of the lows Court 
- are, in my opinion, quite sorreet, but I am 
unable to see either that Boseck $ Oo. v. 
Mandlestan (1) is a parallel ease or that it is 
in sonflist with Salig Ram v. Ohuba Mal (2). 
What has been overlooked is that in the 
Punjab ease it was a part of the original eon- 
trast that the plaintiff should be paid at his 
residence in Lahore. Тһе fasts diseussed 
in the Allahahad ruling are mush more 
elosely parallel to those in the present ease 
and Counsel for the respondent has been 
unable fo show me any ease in whieh it has 
been held that where payment was aesording 
to the eontrast to be made in one plase but 
was made in another owing to the plaintiff's 
own default, advantage ean be taken of 
that fast to give him a ehoiee of jurisdis- 
tion, 

Assordingly I allow the petition and 
setting aside the order of the lower Court, 
direst that the plaint be returned for presen- 
tation іп a Oourt having jurisdiation. The 
defendants will get aosts in both Courts. 

и | Appeal allowed, 


- 


| OALOUTTA HIGH COURT, 
Civi; Rune No, 836 or 1920, 
Mareh 22, 1921. 
Present :— Justios Sir N. R. Ohatterjea, Кт, 
and Mr. Justise Suhrawardy. ` 
` BIRENDRA NATH MITRA-—PzriTIONER 
versus 
UMA OHARAN BANERJEE— 
ОрровітЕ Party. Я 
Qwil Procedure Code (Act У of 1908), О. XXI, 
т. Q0— Decree for possession of immoveable property 


not immoveable qproperty— Sale of such decree— 
Application to set aside sale not maintatnable, . 


A decree for possession of immoveable property 
is not immoveable property within the meaning of 
Order XXI, rule 90, of the Code of Oivil Procedure. 
Consequently, an application will not lie:for setting 
aside a sale of sueh a decree under the. provisions 
of that rule. [p. 390, col. 2.] . 


Rule against an order of the Court of the 
Distrist Judge, Dasea, in  Missellaneous 
Appeal No. 37 of 1920. 


Babu Bimal Chandra Das Gupta, for the 
Petitioner.—The facts are briefly these. The 
petitioner instituted a suit for resovery of 
possession on dealaration of his title thereto 
of aertain immoveable properties, whieh was 
ultimately deereed on appeal by the Distriat 
Judge of Daeea on 25th April 1916, The 
opposite party to this Rule, in exeeution 
of a sertain desree for costs against the 
petitioner, attasbed the said desree, whish 
was sold on 3rd Desember 1918 and purehased 
by the opposite party himself for Rs. 75, 
Thereafter on 10th January 1919 the peti-- 
tioner applied under Order XXI, rule 90, 
of the Oode of Civil Prosedure for setting 
aside the sforesaid sale on the allegations 
that the processes in sconneetion with the 
attaehment and sale of the said deeree 
were fraudulently suppressed, in eonsequenee 
of which the deeree was sold at а very 
inadequate priae and the sale was brought 
to his knowledge on 10th January 1919. 
The learned Sub-Judge of Daasea, while 
finding that the value of the land was 
several hundered rupees and that the 
inadequaey of prise was due to the non- 
publieation of the sale proclamation, rejested 
the applisation, inier alta, on the ground 
that Order XXI, rule 90, had no applica. 
tion to the present ease. On. appeal the 
learned Distrist Judge, without going into 
the merita of the ease, rejested the appeal 
solely on the ground that Order XXI, 
rule 90, Civil, Prosedure Code, did not apply, 
My point is thata deeree for immovesble 
property is an immoveable property. Suoha 
decree is a benefit to arise out of the 
land. Refers to Srinath Dutt v. Gopal 
Ohundra Mitira (1), Kastnath Das v... Sadusiv 
Patnatk (2), Manilal v. Motibhat (3), Ghosh on 
Mortgage, page 72, Under the sireumstances 


,,U 99. 511; 120. L. В, 448; 4Ind, Deo. (N. s.) 


T 20 C. 805; 10 Ind. Dec. (х. в.) 542. 
(8) 10 Ind. Cas. 812; 85 B. 285; 18 Bom. dé К, 
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I would sontend that the Court below 
erred in rejesting my applieation in the 
view that Order XXI, rule 90, was not 
applieable to the present ease. 

Dr. Sarat Ohandra Basak (with him Babu 
Sarat Chandra Dutta), for the Opposite Party. 
—The desree is for Khas possession of some 
land. Whether the deeree ean be treated 
as immoveable property or not must be 
desided with referense to the definition 
of immoveable property. "Immoveable pro- 
perty” has been defined in the General 
Olauses Aet (X of 1897) thus; —"Immoveable 
property shall inolude land, benefits to arise 
_ out of land, things attashed to the earth 
or permanently fastened to anything attashed 

to the earth,” I submit it eannot by any 

streteh of language be said that а deeree 
for Khas possession is immoveable property 
beeause it is a benefit to arise.out of land, 

The deeree did not ereate any right to 
possess the land, nor did it transfer any 
such right. The right was in the appli- 
' eant before the desree and the deeree was 
only a formal expression of the adjudieation 
of the right of the Oourt. I submit the eases 
eited by the other side are quite distinguish- 
able and have no bearing on the present 
point whatsoever. Refera to Ahmad Khan 
v. Abdul Rahman Khan (4), Gous Mahomed v, 

Khawas Ali Khan (5), Вай Nath Lohea. v. 
Binoyendra Nath (6). Under the osirsum- 

stanses the Courts below were perfectly 
justified in rejeeting the applisation as 
‘not being governed by the provisions of 
‘Order XXI, rule 90, Civil Prosedure Code. 

Babu Bimala Ohandra Das Gupia replied 
in brief, . 

JUDGMENT,— This Rule ‘arises out of 
an applisation to set aside a sale of а 
deeree for Khas possession of immoveable 
property, under Order XXI, rule 90, Civil 
. Prosedure Code, The Courts below have 
held that Order XXI, rule 90, does not 
apply to sueh an applieation, in other 
words, that a deeree for possession of a 
land is not immoveable property within the 
meaning of the rule. ЭЕ 

Order XXI, rule 53, elause (2), lays 
down the prosedure to be observed where 
the property to be attached is a dearee either 


(4) 26 A. 603; A. W. N. (1904) 148, 
(5) 28 O, 450; 12 Ind, Dec. (N. я.) 800, 
(9 60, WN 5, E 


for the payment of money or for sale in 
enforeement of a mortgage or sharge, while 
elause (4) lays down the prosedure where the 
property to be attaehed in exesution of a dasrea 
is a desree other than a deeree of the nature 
referred to in subrule (1). Rule 54 
deseribes the manner in whieh the attash- 
ment of immoveable property is to be 
effested and sub-seetion (2) states; “The 
order shall be proslaimed at some plaas 
on or adjasent to sush property by beat 
of drum or other eustomary mode and a 
sopy of the order shall be affixed on a 
eonspieuous part of the property.” Rule 
67 says: “Every proslamation shall be made 
and published, as nearly as may be, in the 
manner pressribed by rule 54, sub-rule 
(2)? The prosedure laid down, for the 
attachment or proslamation of aale in raspeat 
of an immoveable property «annot, there. 
fore, be applied to & dearee, whatever might 
be its nature. Then there are sertain other 
rules prescribed in eonnestion with sales 
of immoveable property whish also sannot 
apply to в sale of a deeree, 

We have been. referred to eertain sases 
where the question whether the prosedure laid 
down for attashment and sale of immoveable 
property is applicable to a mortgage desree 
was considered. In the ease of srinath Dutt 
v. Gopal Ohundra Mitira (1) it was held that 
a debt sesnred by mortgage of immoveable 
property eannot be sold in exesution of a 
desree under the provisions of the Civil 
Prosedure Code applisable to moveable 
property. A different view, however, was 
taken in the oase of Debendra Kumar 
Mandel v. Rup Lal Dass (7), where the learned 
Judges, Field and Macpheraon, JJ., observad: 
"We think that it is impossible to say 
that a debt seeured by а mortgage by a 
lien проп immoveable property, mora 
espesially when the mortgagee is not in 
possession, san be regarded as immoveabla 
property within the meaning of sestion 
274, A similar view appears to hava 
been taken inthe ease of Kasinath Das ү, 
Sadasiv Patnaik (2), where it was held 
that an attaehment under seetion 274 
is поё nesessary to make the sale of а 
mortgage bond sarry the lien as well as 
"Һе debt. É 


(7) 12 0, 646; 6 Ind. Deo, (x. в) 871, 7 Е 
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It has been held that a mortgage debt 
is immoveable property both for the pur» 
poses of seetion 54 of the Transfer of Pro- 
property Ast and sestion 17 (b) of the 
Registration Act. See Sakhiuddin Saha v. 
Sonaulla Sarkar (8). In a oase of assign- 
ment of a morigage decree, however, Baner- 
jee and Gordon, JJ., observed: “It is a 
deed of assignment, not of any property 
eovered by the deeres, but of the decree 
itself, and the desree, though it be a 
deeree upon a mortgage-bond, ean in no 
sense be regarded as immoveable property. 
It elearly does not some within the defini» 
tion of immoveable property given in the 
Registration Act, and we must, in applying 
‘the provisions of the Registration Aet, be 
sareful to distinguish between а deeree and 
‘the property eovered by it," and the learned 
Judges were of opinion that 
of the Registration Ast did not apply to 
а Kobala or deed of assignment of a desree, 
and an unregistered Kobala обв desree dealing 
with  immovesble property of more than 
‘Rs. 100 in value is not inadmissible in 
evidense under seetion 49 of that Ast [see 
Gous Mahomed v. Khawas Ali Khan (5)]. ‘fhe 
- ‘question before us, however, ia not whether 
a mortgage debt or a mortgage deeree 
ean be traneferred without a registered in- 
Btrument, but whether a deeree for posses- 
‘sion of immoveable property is immoveable 
property within the meaning of Order XXI, 
‘yale 90. In the oase of Bac? Nath Lohea v. 
Binoyendra Nath (6) Hill and Brett, JJ., 
held: ‘Having regard to the definition of 
"immovéahle property” as given in tha 
General Olauses Aet, a deeree upon а 
mor:gage is insapable of being desoribed or 
regarded ‘as immoveable property and when 
а mortgage of oertain immoveable property 
‘is sold in exeeution of a deeree, an applisation 
"under sestion 311, Civil Prosedure Code, to set 
aside the sale is insompetent. The learned 
‘Judges relied on the ease of Gous Mahomed 
v. Khawas Ali Khan (5), whish was also fol. 
‘lowed in the sase of Ahmad Khan v. Abdul 
‘Rahman Khan (4). Having regard to 
‘the spesial provisions made in the Oivil Pro- 
sedure Code for attachment of deorees as 
‘distinguished from-attashment and sale of 


(8) 45 Ind. Cas. 986; 22 C. W, N. 641 at p. 645; 
27 0, L, 15458, | 
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immoveable properties and having regard 
to the case of Baijnath Lohea v, Binoyendra 
Nath (6) sited above, we are unable to 
hold that a deeree for possession of im- 
moveable property is immoveable property 
within the meaning of Order XXI, rule 90, 
and we think that the Court below is right 
in holding that the applieation did not lie 
for setting aside the sale under the pro: 
visions of that rule. 

We think, therefore, that the Rule must 
be dissbarged with oosts, hearing fee опа 
gold mohur. 

Rule discharged. 


BOMBAY HIGH COURT. 
Smart Cause Court Surr No. 1147/150075 
or 1920. 
June 23, 1921, 
Present: —Sir Norman Masleod, Кт., 
Chief Јпвёіве, and Mr. Justice Shah. 
SHANKAR BALKRISHNA TORNE > 
—PLaIntive 
versus 
SOUTH INDIAN RAILWAY— 
DEFENDANT, | 


Railways Act (1X of 1890), s. 77—Goods carried 
to wrong destination —Deterioration of goods—Suit for 
damages——Notice to Railway Company. 


Goods were delivered toa Railwey Company for 
carriage to a particular destination. Owing to а 
mistake on the part of the Railway Company's 
servants a wrong label was attached to the wagon, 
with the result that the wagon went toa wrong 
destination. Eventually the goods arrived at the 
correct destination in a damaged condition. The 
plaintiff sned the Railway Company to recover 
damages for the deterioration of the goods and it 
was fonnd that no notice had been given to the 
Company under seotion 77 of the Railawys Act: 

Held, (i) that the claim of the plaintiff fell within 
the scope of section 77 of the Railways Act; and 
that as no notice was given to the Company 
of the plaintiff's olaim as required by that 
d the suit was not maintainable. үр. 89’, 
col, i. ` 

Case stated for the opinion of the High 
Court by tbe Third Jadgə, Small Causes 


Court, Bombay. 
Mr. kangae for the Plaintiff, 


Mr. K. B. Dastur, for the South Indian 
Railway. 
Mr. Binning, ‘forthe M. & 8. M ‘Railway. ` 
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JUDGMENT.—This is & ease stated for 
‘the opinion of the High Oonrt by Mr. 
Billimoria, Third Judge, under sestion 69 
of the Presidensy Small Cause Courts Act 
‘and Order XLVI, rule 1, of the Oode of 

Civil Procedure. 
- The fasts are set out in the sase, and 
"the sesond question propounded is whether 
under the fasts and siraumstanses as found, 
‘notiee under section 77 of the Indian 
‘Railways Aet was nesessary to ba given 
and whether the plaintiff sould maintain 
‘the astion, not having given sush .notiae, 
‘If that is answered, as the Judge thinks 
it should be answered, in the affirmative, 
then there is no nesessity to deal with the 
‘firat question, 

The goods in question were sonsigned 
to the South Indian Railway to ba earried 
‘to Wadi Bunder in Bombay. The goods 
were to be sent vía Erkulam, Jallarpet 
‘and Raishur. By some unfortunate mistake 
the goods went from Jallarpet via Madras 
all along the Hast .Coast up to Waltair, 
whieh is the terminal station of the M. 
© S.M. Railway, and at Waltair they were 
"delivered to the Bengal Nagpur Railway, 
which earried .them on its line up io 
' Ramkishtopore. 

Eventually the goods reashed Bombay 
in a damaged condition, The suit was 
filed to resover damages for the deterio- 
ration of the. goods. It is eontended by 
the plaintiff that there. was no deteriora- 
'tion of goods within the meaning of seas. 
tion 77 of the Indian Railways Aof, sud 
therefore, notice was not necessary. 
‘only possible basis for that argument would 
‘be a finding that the Railway Company 
"had been guilty of some tortious act. 
But the evidense only points in this ease 
'to a mistake on the part of the Railway 
Company’s servants, whereby & wrong label 
was attached to the wagon with the result 
‘that the wagon went by the wrong route, 
‘That may be a breash of the contrast, 
-It eertainly eannot be deseribed as а 
tortious or wrongful ast. It seems to me 
obvious that this olaim of the plaintiff 
comes within section 77, whish deals with 
olaims. for deterioration of the plaintiff's 
-goods delivered to the Company . ёо ba 
carried by them. As a matter of fact 
notise -was -given to the Q. І. Р. -Railway 
Qompany within six months. “Bat unfor. 
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tunately the plaintiff did not realise ‘that 
there were three Companies sonserned, and, 
therefere, did not serve .notises .on the 
other two eompanies; aud elearly as .the 
G.I. P. Railway Company were not liable 
for. the acts of the M.&8. M. Railway 
Company, it was no use filing a suit 
against them. It was  nesessary to give 
notiees to the other Companies and ав the 
notises were not given within six months, 
plaintiff sannot recover. 

It will, therefore, not be  nesessary ‘to 
express an opinion on the first ‘question, 
whether under the facts as found in 
the judgment, the Railway Oompanies can 
elaim exoneration from liability by virtue 
of the risk note, Exhibit B, signed by 
the consignor. 

Qosts of the referense will be eosts in 
the ease. The Small Cause Couri to 
deside who is to pay the costs. When 
it in decided, then the costs sre to be 
taxed on tho soale as on the Original Side 
of this High Oourt. 

Answer accordingly. 


рае 


LOWER BURMA OHIEF COURT. 
Отуп, MiSOELLANEOUS ÁPPEAL 

No: 184 or 1919. 
August 10, 1920. 

Present :—Mr. Justice Maung Kin 

and Mr. Justiee Rigg. 
ANA PAKIRI SHA—APPELLANT 
versus 
P. L. M. SOMASUNDRAM SERVAI— 
RESPONDENT, 

Civil Procedure Oode (Act V of 1908), O. XXIII, 
т. 8, О. ХЫП, т. 1 (m)—0Oompromise of suit — “Во 
far as it relates to the suit,’ meaning of—Decree 
embodying matters not relating to suit—Remedy, 
proper—Hnecution proceedings—Objection cannot be 
taken, 


The words “so far as it relates to the suit” in 
Order XXIII, rule 3 of the Civil Procedure Code, 
mean “so far as it relates to the adjustment or 
settlement of the matters litigated in the suit”, and. 
there is nothing to prevent that settlement taking 
any form which is lawful and fair and satisfies the 
parties. [p. 893, col. 2.1 й 

Where & compromise embraces matters not ro. 
lating to the guit andthe decree following sucky 
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compromise gives roliefs which are not unlawful 
but’ which could not have been given if the suit 
had been decided after trial, objection to.the decrea 
cannot be.taken” in exedution proceedings. The 
aggrieved party- has-its'remedy by way of appeal 
;or.by means. of.a regular snit; Гр. 894, col. 1.] 


Appeal 'sgainst:an. order passed by tho 
"District Judge, Myaungmya. 


Mr; Robertson, for the Appellant, 

Mr, Ohari, for the Respondent, 

А ` JUDGMENT. А 
" Rias, J.—1n Civil Suit No, 2 of 
1918 of the Distriet Court of Mysungmya 
Р. L.M.  Somasundram ` Servai sued 
Ana Pakiri Sha for the resovery of 5 
pieeos of land and also for ejestment and 
mesne profits ‘whieh he valued at Ra. 1,600 and 
further mesne profits whieh he also valued 
atthe same amount until the defendant was 
ejested, ‘The parties eame to a, eompromise. 
In the firat paragraph of the compromise peti- 
tion. the defendant agreed to give possession 
to the plaintiff of the-land in suit, and in- the 
second: paragraph ihe defendant, his wife and 
his son agreed at the вовё of the - plaintiff to 
sxeeute-aregistered deed of sale for a eertain 
plot of land whish stood in the names of 
the wife and son. ‘The plaintiff was to take 
over possession of the lands and the defendant 
was to eall the tenants and make over the rents 
of the surrent year to the plaintiff. The de- 
fendant also agreed to vaeate the land and take 
away the materials of the house by a eertain 
date. The plaintiff, on the other hand; was to 
keep a sum of Rs. 1,500 in deposit, out of 
whieh & sum of Rs, 1 000 was to be paid to 


the defendant after the exesution of the 


registered deed of sale and after making over 


the rents to the plaintiff, the sum of Rs, 500 


was to be paid after the defendant had 
removed his house from the land. That 
eompromise was passed under the provisions 
of Order X XIIT,.rule 3 of the Civil Prosedure 
Code,\and an appeal ‘against the order of the 
Court lies under "Order: XLIII, elause (m). 
No appeal, however, was ‘preferred. As the 
defendant did. not earry out the sesond por- 
tion of the eompromise deeree the’ plaintiff 
applied for exesution, and the Court directed 
that the land and the house mentioned' in 
that portion of the deeree were to be made 
over to the: plaintiff and the materials to be 
removed. by the Court bailiff. That order 
was passed on the’ 17th June 1919, · On the 
22nd: September. ав the judgment-debtor. ‘did 
not nppear in- FOU. to дю the sale- deed 


ae 
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, That 
. he question whether registration was neeas- ^ 


‚ 11991 


of the land, the Judge exeauted it жыйа rule 


' 84 (4) and (8), Order- XXI òf the divil Pro- 


sedure Code. 

The appellant ы against those two 
orders, on the ground that-the lower Court. 
erred in issuing 'exesution in ехвенв with: 
respeet to-the second’ portion of the deeree 
whieh; it is contended, is extraneous to, and 
the plaintiff. deeree-hólder' а 
elaim in the suit. -It is sontended that by 
reason of this defest any orders in exeeution 
made by the Court are insompetent and 
without jurisdistion and are not enforseable. 
Order XXIII, rule 3, is aa follows:—' "Where 
it is‘ proved to the satisfaetion of the Court 
that a suit has been adjusted wholly or in 
part by any lawful agreement or compromise, 

...the Court shall order smeh agreement, some 
руіна: or watisfaetion to be reeorded and 


shall pass a deeree in aesordanee therewith 


so far as it-relates to the suit." 

The question argued at the Bar was as 
to the meaning of the words "so far as it 
relates to the suit": Mr. Robertson 'sontendg 
that these worda mean “so far as the matters 
in the compromise deeree are not extraneous. 
to,.and. are sonnested with, the setual sub- 
jest-matter of the suit." in support of his - 
sontention he quotes a ruling of the Patna 
High Court їп Gauri Dutt v, Dohan ‘Thakur 
(1), in whish Roe, J., said that he thought 
the agreement to pay after the spesified ‘date 
а rate of interest not slaimed in"the plaing 
was outside the seope of the suit, and" that 
any portion of the sompromisa "whioh fell 
outside the seope of the suit was invalid and 
eould not be exesuted as part of the dearee. 
Mr. Robertson also relies on в Full Beneh’ 
ruling .in the same High Court in Oharu 
Chandra Mitra v. Sambhu Nath Pandey ` (2). 
ease, however, really deals with 


sary for portions of the sompromise whieh . 
referred to proberty whieh was not ineluded in ` 
the .subjpst-matter of the suit. The learried 
Judges said that, when the eompromise `воп: 


tains matters outside the seope of the suit, x 


the Court must record it and draw up E 


.deeree giving the parties the right to exesute 
it in respect of matters whieh feli properly 


Q) 48 Ind. Ons, 459; 2 Р. І, J. 678 ab p.676; 4, ^ 
P.L. W. 20 4 

Q2) 46 Ind. Саз 858; 8 P. In Je 206; 4 P,- I» We. $ 
398, (1918) Pat. 193 G. B) _. 
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within the seope of the aetion, leaving 16 to 
the parties to enforse by whatever means 
they eboose that portion of the sompromise 
whieh refera to matters outside the seope "of 
the aùit, I feel some doubt as to the 
eorrestness of the ruling laid down by Roe, 
Ј., as; Judge in the former ease. 16 was 
a ease in whish money had been borrowed 
and the defendant agreed to pay the plaintiff 
‘a eertíain aum of money оп or before a oertain 
date, and it was agreed that if the money 
was not paid by that date, interest was to 
run.at the rate of 12 annas per sent. per 
mensem, and it was further agreed that if 
the money was not paid on the date fixed, 
the interest should run ata higher rate. I 
find it diffienlt to see why if the sompromise 
was not sarried out by the first date fixed, the 
parties should not have agreed as part of 
the eonsider&tion to agree that a higher rate 
of interest should be eharged. Many of the 
easom sited to us are more sonserned with 
the question of registration of portions of 
the sompromise deeres than with the point 
preeisely in issue, and that is whether Mr. 
Robertson's contention that the aompromise 
must relate to the subjest-matter and be 
eonfüned within the four sorners of the sub- 
jeot-matter of the suit, isa.eorrest one or not. 

In Joti Kuruvetappa v, Isari Sirusappa (3) 
a Beneh held that the language of seetion 
275.of the old Civil Prosedure Code did not 
preslude parties from settling their disputes 
on sush lawful terme as they might agree 
to without being restristed fo sush relief 
as one only of the parties had ehosen to 
claim in the plaint. This ease was followed 
in Natesan Ohetty v. Vengu Nachtar (4), where 
the word "relates tothe suit” are interpret- 
ed 'as “ relating to the matters of the 
elaim in the ease, "and it wasagein affirn- 
ed that there was nothing in the sestion to 
restriet the relief granted in the'sompromise 
to what is prayed for in the plaint or less. 
This ease has been followed in Ayyagirs 
Veerasalingam v. Koovur Basivi Reddi (5) 
and in Ratnasawmt Ohetiy v. Rainammal (6). 
The same appears to be the view taken by 
the Allahabad High Court in Mohtbullah v. 

(8) 30 M. 478; 16 M. L. J. 854. 

(4) 3 Ind. Cas. 701; 88 M. 102; 6 M. L. T, 813; 20 


M. L. J. 
Wa 25 та. Oas. 56; 27 M. L, J. 178 at p. 174 1 1. 
W, 641,,18 M. L. T. 125. 

(0) 24 Ind, Oas. 135; 27 M, L; 7, 388 at p. 389; 
1U, W, 440146 M, L T, 416... 
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Imami (7). In that ease Edge, C. J., says: 
"Y know of no law whieh prevents the parties 
to an astion enlarging by consent or som- 
promise the original elaim, and getting or 
allowing а deores for a greater amount 
of money or land than originally  elaimed," 
The plaintiff in that ease had obtained a 
deeree for a larger quantity of land than 
originally elaimed and in exesution proseed- 
ings the defendant raised an objestion that 
the plaintiff could not have exesution for a 
greater quantity of land than he had elaimed 
originally. This objestion was dessribed by 
the learned Judge as one whieh to his 
mind had been most unfairly raised. In my 
opinion the words " so far as it relates to 
the suit" mean "so far as it relates to 
the adjustment or settlement of the matters 
litigated in the suit," and there is nothing 
to preventthat settlement taking any form 
whieh is lawful and fair and satisfies the 
parties, Moreover, Mr. Robertson has failed 
entirely to show that the sesond portion of 
ihe desreeis in exeess of the elaim in suit. 
There was a large elaim for mesne profits, 
and the sesond portion seems to me to 
relate to the satisfastion of this elaim, 
There is nothing illegal in the defend. 
ant promising to exeaute a deed of sale, 
He sould nof, of вопгве, make that promise 
on behalf of his wife and son, and any deed 
of sale exesuted either by him or by the 
Court on hia behalf is not binding on the 
wife or son, a8 the Judge of the lower Court 
remarked. Appellant has, therefore, failed to 
show that the sompromise waa in exeess of the 
elaim or was not one that might lawfully have 
been made with the eonsent of the ‘Court. 
Apart from this, in my opinion, I think the 
proper remedy was by а regular suit and 
not by objestion to the deeree in the exeaution 
proseedings. Seetion 47. provides that all 
questions arising between the parties to the 
suit in whieh the desree was passed and 
relating to the exeaution, diseharge or satis- 
fastion of the desree, shall be determined 
by the Court exesuting the desres. Mr. 
Robertson’s objestion is in offest that the 
portion of the sompromise desree was ultra 
vires and ought not to.be exesuted. I am of 
opinion that he is not sompetent in exsen- 
tion proseedings to raise sush a plea, In the 
ease of Manager of Sri Meenakshi Devasta- 

(7) 9 A. 220; А, W. М, (1837) 19; 5 Ind, Deo. 
(н, ж.) 687, | 
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nam, Madura v. Abdul Kasim Sahib (8). the 


learned Judges held that where.& sompro- 
піве embrases matters . not ‘relating. ta the 


» „sait and the .deoree following.sush sompro- 


mise gives reliefs whish are not unlawfnl but 
‘whieh sould not have been giyen if.the suit 
had been desided after trial, objestion must 
"be taken by way of appeal. If the objeetion 
ig to be taken in exeeution proceedings, the 
Legislature would not have provided special 
provisions in Order XLIII for an appeal. 
` For these reasons I would dismiss the 
‘appeal with sosta. 
: Марав Kin, AE sonour., 
Appeal dismasied, 
, (8) 80 М, 421; 2 M. я T. 849; 17 M. L. J. 265. 





. ‘LAHORE HIGH COURT. - 
- Отти, Ravistoy Peririos No, 150 or 1921, 
July 14, 1921, 
‘Present: —Mr. duntiea" Abdul Raoof^ 
Bhagat, DARBARI RAM —Pranrieg— 
PETITIONER 
cersus 

 BHIKHA RAM—DzrgNDANT—BRESPONDINT. 
. Arbitration —Award—Objections without 
notice-—Revision. 


rejected 


A Court which decides the objections to an 
award without giving the, objector notice of the 
date fixed for their hearing acts with material 
irregularity in the exercise of ifs jurisdiction and 
its order is liable to be set aside in revision. 


Petition, under seetion 44 of Ast III of 
1919, for revision of the deoree of а Munsif, 
.First Clase, Montgomery, dated the lat No- 

-vember 1920. 
' Lala.Hargopal for Mr. Bam Ohand Man- 
chanda, for the Petitioner. 

Diwan Mahesh Das, for the Respondent. . 

'"JUDGMENT.— This applisation for revi 
sion ia well founded and. must be allowed. 
The dispute was referred’ to arbitration on 
the 7th of June 1920. The award given 
by the arbitrator was filed on the lith of 
October 1920. On that date the Court direot. 
ed the parties to file objestions to the award 
within ten days, that is, by the 21st of Osto- 
bér.1920, The cass was.ordered to te put 
np for orders'on the 23rd -Ostober 1920. 
On this: last: mentioned date, objections „werg 
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filed on behalf of the petitioner, Those 
‘objestions, though beyond ten days, were 


-Within time, as.the 21st and 22nd were’ 


‘holidays. 29th of October 1920 was the date 
‘fixed for the hearing: of the objections. On 
this date the Court made the following order: 
“Farikain mokadma gair haeir,aj fursat kam 
hat, Barat hukam yakam November 1920 ko 
‘pesh howe.” 
:Court has little time to-day. Let the ease 
come up for orders on the Ist of November 
1920). There is nothing on the resord to 
show that, any notiee was given to the 
parties of the date fixed. The result was 
that. the petitioner was not able to bring 
into Oourt any вуійепве in support of “hig 
objestions. The. objeetions, however, . were 
taken into -sonsideration and disposed of 
‘by the Court, and.» deeree was paased in 
aesordanse with the award. 

The petitioner has some up in revision to this 
Oourt, and it has been urged on his behalf 
that the Oourt aated with a material irregu- 
larity in the exereise of its jurisdiotion in 
proseeding to dispose of the objeetions with- 
out giving anopportunity to the petitioner to 
produse evidense to substantiate those objea- 
tions, 

A preliminary objection was taken to the 
hearing of this revision, on tbe ground that 
the order against whish the ‘applisation for 
revision has-been made, was appealable. 
In support of this sontention two deoi- 
sions of the Allahabad High Court have 
been relied upon, namely, Jbrahim Ali v. 
‘Mohsin Ali (1) and Naim-ud-din Ahmad 
з. Albert Puech (2), The question raised 
in these eases was that the award on 
whish the desree was passed, was no award 
at all, and the learned Judges of the Allah. 
-abad High Court held that under these oir- 
«umstanees an appeal would lie. That is not 
the question in the present ease. In this 
вава it is said that the objestions have been 
desided by the Court below, without allow- 
ing the petitioner an opportunity to sub- 


Btantiate them by evidense. 


. In my opinion this oase somes within the 
rule laid down in Panna Lal v. Musammat 
Soman (8) and a revision lies. The prelimi- 
a) ‘18 egt x W. N. (1896) 137; 8 Ind, Dec. 
(N. в.) 987 (Е. 
NO 29 A. De J A. L, J. 450, AW. N. (1907) 


5) 89 P. В, 1902; 120-P.iL,- Ra- 1902.8,.В; )e- 


@ 


(that is -to say, parties absent. 
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nary’ objeation, therefore, fails.. 
- As to the merits of the sase there is no 
difüeulty. The Oourt below has asted with 


material irregularity in-the exercise of ‘its - 


jurisdiotion, in that it ‘has decided the -objes- 
tions without. giving noties to the petitioner 
of.the date fixed for their hearing. - a 
I Aaesordingly aesept this petition for 
revision and setting aside the deares of the 
Oourt below, remand the ease to that Court 
under Order XLI, rule 23, for disposal ascord- 
ing to law. Costs will abide the-result.-- > 
E . Petition accepted. 


ernment 


LOWER BURMA OHIEF OOURT. . 

Су Reviston No. 62 оғ 1920. |. - 

. August 12,1920. _ 

. Present:—Mr, 8. M. Robinson, О 

| Chief Judge. : 

JAMNADHAR BALDEVDASS FIRM, вт 

ояк ОР ITS PARTRERS TOTARAM — APPLICANT 
: versus x 


ffioiating | 


BURMA RALLWAYS COMPANY, 
LIMITED— RESPONDENT. 


. Railways Act (IX of 1890), ss. 72, 16—Goods.con- 
signed under risk-note—Short delivery—Swuit | for 
damages —Burden of proof—-Civil Procedure Code (Act 
Y of 1908), О. VI, т. 17—Amendment of pleadings— 
Discretion of Court—High Court, interference by, ` 


In a suit for the recovery of damages «for, short 
delivery, where the goods were consigned -to the 
defendant Railway Company for carriage under а 
risk-note, it is for the Company to prove-in the 
first place that the goods have. been lost; -that is 
sufficient in the case of an authorised.-risk-note to 
exempt them from all liability, unless and until the 
plaintiff establishes those facts specified in Ње 
risk-note which deprive the Railway Company of 


the freedom from liability that they otherwise , 


would have, Гр. 396, cols. 1 & 2.] : HMM 
To allow the amendment of pleadings is in the 
discretion of the Court before whom the case is 


being tried and, provided that disoretion ‘is exer: . 


cised in а judicial manner, a High Court in 
appeal or revision wil not interfere with its exer- 
сіне. [p. 896, col. 2] _ ns e. 

' Applisation for revision ol au order 
passed by the Judge, Small Cause Court, 
Rangoon. - D st uk . . 


„ Mev. Halker, for the Appliganb. : |. 


Mr. Leach, for the Respondent. oe 


: transport agents or earriers, 


' the risk-note. 
:defendants' Counsel pleaded that he was 


t #2 


JUDGMENT.—Plaintiffs sued the Burma 
Railways Company, Limited, alleging that 
they had handed to the Railway Company. 
102 bags of gram for sonveyanee from Man- 
daley to Rangoon, whereas only 93 bags 
were delivered to them. They slaim ‘the 
delivery of 9 bags or their value, The 
defendant Company filed a written statement 
in whieh they did not admit that 102 bags had 
been delivered to them. They admitted that 
only 98 bags were delivered to plaintiff and they 
plead that they were exempt from liability by 
reason of а risk.note exesuted by the plaint- 
iff, under whieh they eould not be held ren- 
ponsible for any loss of artieles sonsigned 
to them from any sause unless the loss was 
due to the Company's wilful neglest or theft 
by or the wilful neglest of its servants, 
They deny that 
there has been any sueh wilful negleet or 
theft, On the ease eoming пр for hearing. a 
diseussion took plaee on defendant's Counsel 
urging that they should have & definife state- 
ment with partieulars from the plaintiffs, if 
they alleged any sueh wilful negleet or theft 
by the Company's servanta. The learned 
Judge held that there was no admission that 
the goods had been lost while in’ transit on 
‘the Railway and it was not, therefore, neses- 
sary for plaintiff to give these particulars 
at that stage of the ease. It was pointed 
out that it was.for the Railway to plead and 
prove that the.goods had been lost and that 
then it would be for the plaintiff to prove 
either wilful negleet or theft by the Oom- 
pany's servants. . Upon this the defendants 


-filed an amended written statement, in whieh 


they admitted that 162 bags had been hand- 
ed over to them and that 93 only had ‘been 
delivered to the plaintif -at Haügoou and 


-that the remaining 9 bags were lost. They 


-repeated their pleas as to being -protected by 
On the 12th February 1920 


"entitled. to a deeree аз the risk-note was 


-admitted and no wilful negleet on the part 


of the defendants was pleaded. It was held 
‘that the admitted fasts did not go to the 
-extent of showing that non delivery was due 
to loss and that there should be some 
:evidepse of this and that that was in faot 


the. only issue: whieh sould be said to arise 


on the pleadings, Evidence was then ealled 
for the defendants, and an order, was then 
passed that it was elear. upon. the..evidence 
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that ‘non-delivery was due fo loss; that the 
plaintiff then asked- to be allowed in effeat 
to amend his plaint by making other and 
entirely new’ allegations whieh, properly 
-speaking, should have been made at the 
beginning. Plaintiff was, however, allowed 
to fila the reply to the written statement 
that he proposed to: tender and a day was 
fixed for having the point argued. After 
hearing Counsel the learned Judge held that 
plaintiff had been given en opportunity: at 
the beginning of the ease to put in a reply 
alleging wilful negleet or theft and that he 
had deelined:to take that opportunity and 
had done so deliberately, He held that to 
allow an amendment at that stage would be 
to allow the setting up in fast of а suit sub. 
stantially of a different nature. He, there- 
fore,- disallowed the application and then 
proseeded to pass judgment dismissing 
the suit, on the ground that the Railway 
were protested from liability by: the admitted 
risk. note, 

It is now argued before me that the onus 
of proving that the goods were not lost 
owing to the wilful neglest of the Compaay 
or its servants or owing to theft by the 
_Company’s / servants was on the Railway 
Company, and seetion 76 of the Indian 
Railways Aet is relied on in support of this. 
Seetion 76 does not deal with the sase of 
risk-notes at all, The loss, destruetion or 
deterioration of goods having been proved, the 
Railway Administration is to be held liable 
unless they oan prove eirenmstanees whieh 
would exempt them from responsibility, sueh 
as sre sontemplated by sestion 72 of the 
Aet. Sestion 76 merely lays down that it 
shall not be for the plaintiff to prove how 
ihe loss was saused. Counsel further relies 
_on the ease of Burma Railways and Company, 
Limited v. Esoof Mohamed Abowath а). But 
that ease merely lays down that it is for the 
Railway Company to prove that the goods 
. had been lost, and in that ease the Company 
` did not.plead or prove any loss sush as was 
eontemplated ‚ру the risk-note. 

There ean be no question that in eases of 
this kind it is for the Company to prove 
'in the first place that the goods have been 
lost; that is suffisient in the ease of an 

suthorised risk.note to exempt them from 


(I) 10 Bur. D. В. 21, 


all liability unless and until the plaintiff’ 


establishes those fasts spesified in the risk- 
note whieh déprive the Railway Company 


.of the freedom from liability that they other- 


wise would have. In the ease of Hast 
Indian Railway Oompany v. Nilkanta Roy 
(2) it was laid down that the- person who 
says that the ease falls within the exseption 
has to prove that, when the ease somes’ on 
for trial, The same view was taken in the 
ease of Hast Indian Railway Company 
v. Nathmall Behari Lal (8), in whieh the 
Caleutta ease" was followed. The fasts of 
that ease were almost entirely similar to 
the faeta of the present ease. ‘It seems to 
us that unless it sould be shown either that 
the loss was saused by the theft by one or 
more of the Railway servants or unless it 
sould be shown that the loss was eaused by 
their wilful negleet, the Railway were not 
liable having regard to the sontrast entered 
into with them by the plaintiff. It is said 
that the onus of showiag that the loss was 
not so saused lay оп the defendants. 
We think that this sontention is not well- 


founded; on the contrary that the Railway ` 


were not liable unless the plaintiff sould show 
thatthe loss was oaeasioned by the theft or 
wilful neglest of the Railway servants.” Not 
only were these fasta not pleaded by the 
plaintiff but he made no attempt to prove them 
and the desision of the. learned Judge 
dismissing the suit was, therefore, perfestly 
eorreet unless he was wrong in not permitting 


the plaintiff to amend his pleadings by filing. 


a reply to the written statement alleging 
these faets. Ав to this it must be remem: 
bered in the first plaee that to allow the 
amendment of pleadings is in the diseretion of 
the Court before whom the oase is being tried 
‘and that, provided that diseretion be exersised 
‘in а judisislemanner, this Court on appeal or 
revision will not interfere with it. It is 
perfestly olear that from the earliest stage 


of this ease plaintiff was told - that it 
was neeessary that he should raise 
sush a plea and warned that if he 


refused to do so, he would not be allowed 
to do so at в later stage. He 
deliberately dealined to do ao. Further the 


(2) 22 Ind. Oss, 670; 41 0.576; 190, L, J. 149; 
19 C. W. N. 95. 
а 39 Ind, Cas, 180; 89 Д, 418; 15 A. 1.7, 
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ease as laid by them was а sasa founded on 
gontract and after waiting until their ease on 
contract bad failed, they seek to set up а 
ease in tort. ‘It. was nota oase of a party 
who through ignoranee or bona fide mistake 
or some misapprehension had missonoeived 
his sause of action or the form of his suit: 
here there is an omission to plead wilful 
neglest or theft which was deliberate and 
in sush  oeiroumstanses, the Court sannot 
interfere with the exersise of the disoretion 
by the Court below. Тһе applisation is, 
therefore, dismissed with sosts. 
Application dismissed, 


BOMBAY HIGH COURT. 
Osgiersan Отуп, JURIBDIOTION Sorr No. 1962 
or 1919. 

February 18, 1921. 
Present: — Mr. Justiee Kanga. 
MITHIBAI—PLAINTIFF ` 
versus 
MEHERBAI 4ND ornEss—DEFRNDANTS. 


Hindu Law— Will—Widow—Estate taken —" Malik," 
use of, effect of — Probate and Administration Act (V of 
1881), s. 90—Hindu widow can convey property as 
emecutrim, 


The use of the word "mati? in connection with 
a devise imports full proprietary rights, unless 
there is something in the context to qualify it. 
The fact that the doneo is a Hindu widow does 
not by itself furnish such qualification. [p. 898, col. 1.] 

Where а Hindu testator appointed his widow as 
his sole executrix and devised the residue of his 
estate to her in the following terms:— 

“As to whatever surplus of my property may 
remain over after my decease the ‘malik’ thereof 
shall: be my wife. She shall during her lifetime 
apply and spend the same ina good Way... essere 

xcept my executrix по one else nor my heirs or 
tepresentative whatever shall have any right to or 
interest in my property: ” 

. Held, that the words “she shall during her life- 
time apply and spend the same in a good way” had 
the effect of cutting down the absolute estate 


. oreated by the use of the word “malik” tos life- ` 


' estate ; [p. 899, col, 1.] 
. (2) that, therefore, the widow took a life-estate 
and not an absolute estate, but that she had un- 
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controlled powers of disposition by acts infer vivos, 
[p. 399, ‘col. 1.] 

Section 90 of the Probate 
tion Act applies to all Hindus, including 
Hindu widows, and under that section a 
Hindu widow, who is appointed an executrix, is 
entitled to ‘sell’ as: executrix the property left by 
her husband, if no restriction is imposed on her 
powers of disposing of the property by the . Will 
Tru ene her executrix. [p. 899, cel. 2; p. 400, 
ool, 1 

Where a Hindu widow who is also the executrix 
of her husband's Will, sells a part of her husband's 
estate and the deed does nob expressly say in what 
particular capaoity she sells, bub merely reoites all 
her capacities and conveys the whole property and 
all the title possessed by the widow in the proper- 
ty, the sale must be taken to be. effected by thie 
widow in her capacity of exeoutrix of her husband's 
Will. [p. 400, col. 1.] 


к Original Civil Jurisdistion Suit. 

Mr. Mulla (with him Mr, Mehta), for the 
Plaintiff. 

Mr, B. J, Desai (with him Sir Thomas 
Strangman, Advooate-General), for the De- 
fendants, . 

JUDGMENT.—One Jasvir Bhudar died 
in the month of May 1898, leaving him 
surviving his widow Bai Divali as his only 
heir aesording to Hindu Law. He left a 
Will,.dated the 2nd day of May 1893, 
whereof he appointed his widow, the said 
Bai Diwali, the sole exeeutrix. Bai Divali 
proved the Will and obtained Probate there- 
of on the llth November1893, From the 
sehedule to the petition for Probate it 
appears that  Jasvir Bhudar owned an 
immoveable property at Jambli Mohola, and 
another. immoveable property at Falkland 
Road, an outstanding debt of Rs, 86,000, 
stocsk-in-trade of the value of Rs, 2,000 
and household furnifure and apparel of 
a small. value. After obtaining Probate 
of the Will Bai Divali sold the pro. 
perty at Башира Road to Ratanbai 
and eonveyed the same to her by a eon. 
veyanee dated the 2nd day of June 1894. 
On the 28th November 1898,  Hatanbai 
conveyed to N, O, Shroff the said prop- 
erty, "The defendants are the heirs and 
legal representatives of the said N, О, 
Shroff. Bai Divali died on the 6th January 
1917, and the plaintif elaimiog to be 
the reversionary heir of Jasvir Bhudar has 
filed this suit, praying that it may be de- 
slarbd -that Bai Divali only took a widow's 
estate under the Will of her husband and 
that on the death of Bai Divali she 
besame entitled to the said Falkland Road 


and Administra- 
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property and that the defendants should be. 
ordered to deliver possession of the said 

property to the. plaintif. 

On the evidense of the plaintiff I hold 
that she is the reversionary heir of Jasvir 
Bhudar, 

"'The.next question that arises is, what 
йен did Bai Divali take under: the Will 
of her husbandP.The elause in the 


devised to. Bai Divali runs as-follows: — 


: As to whatever surplus: of my property 
may remain over after my desease the 
(Malik) owner thereof is (shall Бе): my 
wife Divali,“ She shall’ during, -her life: 
time apply and spend thesame in a good 
way. As tothe. surplus that may remain 
over after the performanes of her, - that 
js to say, my wife's Karaj Avasar (funeral 
and subsequent. seremonies) all that shall 
be used for good purpose. Exeept my 
exeontrix no-one else nor my heirs. ог re- 
preseutative whatever shall have any. right 
to or interest iri my property,” 


: Jt was sontended by Mr. Desai that Bai 


Divali took an absolute estate under the. 


said Will and relianee was plased By him 
on the Privy Oonneil desisions in Lalit 
Mohun Singh Roy v. Ohukkun Lal Roy (1) 
and Suraymant v. Rabi Nath Ojha (2). The 
word ‘Malik’ is used by Jasvir Bhudar in his 
Will in eonneetion with the devise to Divali, 
The said word, assording to tbe said Privy 
Oouneil decisions, imports full proprietary 
rights unless there is something in the aontext 
to -qualify it. The fast that the donee is a 
Hindu widow is not suffisient for that purpose. 
If, therefore, there had been. no qualifying 
words i in the Will, as the word ‘Malik’ in son- 


nestion with the devise of the residue to` 


Divali has been used, there would have been 
no diffisulty in holding that Bai Divali 
took an absolute estate. Mr, Mehta ited 
Hirabai v. Lakshmibat (3), but the word 
used in eonnestion with the devise to the 
widow in that case was "heir" and not 
"Malik" and that desision has, therefore, 


(1) 24 I. A. 76; 24 0. 884; 10. W. N. 387; 
P. 0. J. 155; 12 Ind, Dec. (м. 2) 1234 (P. C). 
. (2) 35 I. A. 17; 10 Bom, L, R. 59; 5 A. L. J. 67 
12 0. W. N, 231; 18 M. L. J. 7; 7 0. L J. 131; 8 M. 
L, Т. 144; 30 A. 84 (P. 0.). 


+. (8) 11 B, 578; 6 Ind. Dec, (м. s.) 877. 


Sar. 


T 
z. 
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"Will in: 
Will 
of Jasvir Bhudar whereby the residue is. 
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no application to this ease. The desision 
in Aarilal v. Bat Rewa (4), sited by Mr, 
Mehta, seems to be in point; for, there 
the Gujarati word in the Will is translated 
“owner.” ‘But Mr. Mehta bas not inform: 
ed me, and I have not been able ёо find 
out, what the Gujarati word used in the 
that oase was. My impression 
is that the Gujarati word used there was 
“dhani.” “I take it that the Gujarati word 
translated ‘owner’ would import full pro- 
prietary rights: and in the Will before the 
Oourt in the case of Hartlal v. Bat Rewa 
(4). there - "was nothing. to qualify the word 
translated ‘owner’, The Court of Appeal 
in that ease thought that the fact that 
the legates was a Hindu widow was suffisient 
to qualify the word translated ‘owner’, 
and asaordingly held that the legatee in 
that sase took a widow's estate, The 
authority of Harilal v. Bai Rewa (4) is, in 
my opinion, sonsiderably shaken by the 
above sited Privy Jonusil ‘desisions. How- 
ever, the word used in this Will, visn 
‘Malik’, is the same as that used in the 
Privy Oouneil desisions, and, unless there 
aré’ some words to qualify it, I must hold 
that Bai Divali took an absolute estate. 
The qualifying words in the Will which 
are relied проп by the plaintiff's Counsel 
are— During her lifetime she shall apply 
and spend the same in & good way." No 
doubt, the law requires that if there is 
an‘ absolute gift in the first instanee you 
must have very elear words to: eut. down 
the absolute estate; and it may be said 
that the words “during her lifetime she 
shall apply and spend the same ina good 
way; used' by the: testator, express the 
object’ of his having made an absolute gift: 
Jones, In re, Richards v. Jones (5). But 
taking into -aonsideration the fact. that the 
aforesaid werde: are used in referense toa 
Hindu widow and the fact that the. qualifying 
"words used in the Will are very similar to 
those used iu. ths Will im Mafatlal Motilal 
v. Kanialal’ Prikamial (6), where the learned 
Judges of the Court of Appeal held that 
a life-estate had been oreated, I come фо 
the oonsltision that. the words "during her 


` (4) 11 B. 376; 12 Ind. Dec. (к. в) 263. 

(5) ren 1 Oh. 438; STL. J. Ob. 211; 78 L. T. 74 
46 W. В. 

(6) 80 ind, баз, 915; 17 Вот, L. В. 705. * 
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lifetime she shall apply the same and 
spend in a good way" out down the absolute 
estate sreated by the use of the word ‘Malik,’ 
, and hold that Bai Divali took a life-estate 
and not an absolute estate, 


The next question for ‘osonsideration is, . 


what are the nature and incidents of sush 
life-interest-P Mr. Mehta has sontended that 
whatever might be Bai Divali’x powers 
during her lifetime over moveables, in im. 
moveables she had only a life estate, and 
that.she eould only enjoy the income of the 
immoveable . properties and nothing more, 
In the Will itself there are no words to the 
effect. that she was ta use and spand the 
income only. The Will says: “She shall 
during her lifetime apply and spend the 
same,” that is to say, all the residue of the 
testator s property. The alausa in the Will 
eontaining.the disposition of the residue 
of the testator’s property-is vary much like the 
olause inthe Will in Mafatlal Mottlal's case 
(6), where, on the eonstrustion of the Will, 
the Court of Appeal held that the testator's 
son’s widow took a life-estate with full powers 
of disposition by asts inter vivos, Mr, Mehta 
contended that Mafatlal Motilal v. Kanaial 
Trikamlal(6) was the aane of a daughter in-law 
and was поё the oase of a widow of the testator, 
But, in my opinion, that does not make the 
slightest difference beeause a daugher-in-law 


in the Bombay Presidency inherits only ав. 


a widow of в: gotraja sapinda and is entitl- 
ed, when she susseeds as an heir, toa 
widow's estate. She ів inthe same position 
as a Hindu widow, I, therefore, hold that 
Bai Divalitooka life-estate with uneontroll- 
ed powers of disposition by acts inter vivos ; 
. Mafatlal Motilal . v.. Kanatlal Trikamlal (6) 
and Pounder, In re, William v. Pounder (7). 
Mr. Desai further argued that even if 


Bai-Divali.took a life-estate with no powers. 


of disposition during her lifetime, she be- 
ing an executrix, the sohveyanse to Ratanbai 
should be deemed to have been a eonveyanoe 
by her ав exeoutrix, Bai Divali: took out 
Probate in 1893 and-sonveyed the property to 
Ratanbai in June 1894, The sonveysnee 
(Exhibit.B) does not-mention: in-what partio- 
ular oapacity Bai Divali sold and. sonveyed. 


‘All the various sapasities are mentioned:and . 


then the eonveyanse says: " She, the said 


yn 


(7) (1887956 L. J, Oh. 113; 56 L, T. 104, 
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Bai Divali, doth by these presents grant, 
bargain, sell, assign, release, sonvey and 
assure unto the said Ratanbai” the said 
property ‘ and all the estate, right, title, in- 
terest, use, trust, inheritance, property, pos- 
session, benefit, elaim and demand whatso. 
ever of the said Bai Divali in and to the 
said premises and every part thereof." 
Then, in the conveyance there ів a sove- 
nant for title given by Bai Divali. At 
the date of the eonveyanee (Exhibit B) the 
Falkland Road property, which is in dispute 
in this suit, was in the handaof Bai Divali 
as exesutrix and she was sompetent as 
exeoutrix to sell if to Ratanbai, who was a 
bona fide pursbaser for valuable sonsidera- 
tion. But it is argued that she did not 
sell or sonvey as exeoutrix besause the deed 
shows that she intended to sonvey as bene- 
fisial owner, being under the impression that 
she took the property absoultely under the 
Will of her husband. I am of opinion that 
the deed shows that Bai Divali eónveyed the 
whole property and all the title she possess- 
ed in the property, and that would inslude 
the right and title possessed by her as exe- 
autrix.:-sea Gangabat v. Sonabat (8) and 
Béraj Nopani v. Pura Sundary Dasee (9), 

Mr, Mehta argued that in the petition for 
Probate the value of the property was given 
at Rs, 10,800 and that the sale by Bai Divali 
to Ratanbai was for Hs. 4,000, and, therefore, 
Ratanbai must have thought that the title 
was doubtful and paid to Bai Divali a very 
low pries. But as pointed out by Mr. 
Desai, the value in the petition for the pur- 
poses of Probate was arrived at by taking 
into consideration the fifteen years’ rent of 
the property. As the lease was thought to 
be determinable at will, no purshaser would 
pay anything more than the value of the build. 
ing to Bai Divali. 

Mr. Metha. has further argued that it 
would be dangerous to hold. that if a Hindu 
widow, who is also án exeeutrix, sold and 
conveyed, she should be deemed as oonvey- 
ihg'as: an exesutrix. І do поё see any 
danger in*so holding. The Legislature has 
expressly applied sestion 90 of the Probate 


з) 28 Ind. Cas. 544; 40 B. 69; 17 Bom, LH 


^3) 24 Ind. Сав, 296; 16 Bom. L. В. 796; 27 м. 
L. J. 93; 1 L. W. 555; 18 О. W. N. 1313; (1914) 
M. WEN. 679; 16 M. D, Т. 388; 12 A. L.J. 1185; 20: 


{ 206 L. J: 868; 42 О, 56; 41 L А, 189 (P. 0.). 
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and Administration Aot to all Hindus, inalud- 
ing Hindu widows, and under sestion 90 of 
the Probate and Administration Aet & Hindu 
widow, who is appointed an  exesutrix, 
would be entitled to sell as exeeutrix the 
property left by her husband, if no гевёгів 
tion was imposed on her powers of disposing 
ofthe property by the Will whioh appointed 
her exesutrix. There are no words used 
in this Will imposing any restriction ou the 
powers of {һе 'exesutrix. Therefore, there 
was nothing to prevent Bai Divali from 
selling and eonveying this property as exesut- 
rix. If she sould have sold as exeautrix 
. under sestion 90 by so stating expressly in 
the sonveyanse, І до поё вее any diffieulty 
in holding that she sold in all the eapa- 
sities she possessed when the deed (Ex. 
hibit B) does not expressly say in what 
partisular sapasity she has sold but merely 
recites all the oapaeities, I, therefore, hold 
that the sale to Ratanbai should be 
deemed to be a sale by Bai Divali as the 
exeeutrix of the Will of Jasvir Bhudar, 
Then Mr. Desai has. raised some further 
issues and, relying on séation 51 of the 
Transfer of Property Ast, has sontended 
that the defendants are entitled to the 
relief claimed in prayer (2) of the 
sounter-elaim. Mr. Desai has also contend 
ed that in any event the interest of 
Jasvir Bhudar had been terminated aud 
that no interest of his estate remained 
in the Falkland Road property. It appears 
from Exhibit No. 3 that one Narsinga 
Saibu leased to one Bhansalee Bhagvandas, 
on the 15th November 1869, the property 
in suit; and it appears that the said 
lease was в lease at will Jasvir Bhudar 
derived bis title as lessee from Bhansalee 
Bhagvaudes. On the 10th June 1894, 
Narsinga Saibu gave another lease of the 
said, property to Ratanbai on her application. 
Subsequently, Bomanjee Shapurjee Ohothia 
beeame the owner of Narsinga Saibu's 


interest in the property as landlord, and, 


on the 10th June 1906, he terminated the 
lease and granted & lease for 93 years 
to N. O. Shroff, whose representatives the 
defendants are. It appears from the evi- 
denee of the Bhayya that the ' building 


in 1907.08 was in a dilapidated condition · 


and that two of’ the’ walls’ were ' pulled 
down, and the floors and walls were re- 
built, No books of assount have been pro- 
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dused to show how  mnueh was spent in 
the repairs and re-building of the walls 
that were pulled down. The Bhayya says 
that about Rs. 5,000 were spent. The 


evidence on this point is very meagre and ` 
‘itis very diffiault to say how mush was 


Spent on the. improvements. Mr, Desai 
argues that if under sestion 51 of the 


Transfer of Property Ast he is asked to 


pay for the interést of Jasvir Bhudar in 
the property, that interest 
the most of the value of Rs, 500. Mr. 
Mehta says that the interest would be of 
the value of Rs, 20,000. I have’ got no 
materials before me for determining what 
the value of that interest would be. I 
think that it would oertainly be more 
than Rs. 500. If I am wrong on the 
eonstrustion of the Will and in holding 
that Bai Divali should be deemed to 
have conveyed the property as an exeeu- 
trix to Ratanbai, then the lease granted 
on the 10th June 19J6 to N. O. Shroff 
should be taken to be в lease for his 


would be at: 


benefit during the lifetime of Bai Divali: 


only and after her death the estate of 
Jasvir Bhudar would be entitled to the 
benefit of that lease and the defendants 
at the .most would be entitled to hava 
eredit for the improvements. ' 
Suit dismissed with sosts. No order on 
the sounter-olaim, 
Suit. dismissed. 


LOWER BURMA OHIEF COURT, 
Бреста Secon Orvis Arrear №. 143 ок 1919, 
` August 24, 1920. 
Present:—Mr. Maung Kin, Offisiating 
Chief Judge. А 
THA LIN AND ANOTHER— ÁPPELLANTÀ 
v6TSus 
Р. K, P, L, PALANEAPPA FIRM, BY THEIR 
agent KARUPPAN —RgsPONDENT. 


Possession—Declaration of title—Failure of both 
parties to prove title—Decree, i 


Where a plaintiff, who has been in possession of i 


certain property for some years, short of the 
statutory period, sues for a declaration of his title 


to the property and neither party is able.to.prove · 


E 
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THA LIM P, E, P, L. 0. PALANEAPPA FIRM. 
its title to the property, the plaintiff should be given 
а двогев declaring that he is lawfully entitled to, 
the property. [p. 401, col. 2.] 


Appeal Against a deeree passed by the 
;Divisional Judge, Myaungmya, reversing 
a deeree passed by the Sub. Divisional Judge, 
Wakema, 
Mr. Villa, for the Appellant. 

Mr. 8, N. Sen, for the Respondent. 

JUDGMENT.— Plaintif Ohetty sued for 
deelaration that he was the owner of the 
property in anit: by purshase- from Tha 
Din. 

Defendant Ah Kyin slaimed the land by 
purehase from Tha Lin, the second defendant. 

The, plaintiff had been in possession for 
about seven years at the time of the institu. 
tion of the suit and, therefore, asked only for 
а bare deslaration, 

Tho'Trial- Court held that the property was 
Tha Lin's and dismissed the suit. 

‚ The, lower Appellate Court .held that the 
..property was not Tha Din’s,,:the eonveyanee 
relied on by: the plaintiff not sovering.the 
land in suit, bat it also held that the land 
having been in the possession of the plaintiff 
for a long time, the burden was on the first 
defendant to prove his title to the property 
and that he had failed to dissharga the:same. 

"There appears to be no doubt that the 
plaintiff has failed to prove that the - property 
was Tha Din's when he bought it from him, 

It is equally elear that the first defendant 
‘has failed to prove that the property was Tha 
Lin's, 

The oral evidenee tendered by Tha Lin is 
that of men of no standing. Allthat he ean 
be said to have proved is that he might at one 
time have worked some part of the land but 
that he appeared to have abandoned what. 
ever he had worked. For teven yeara he 
had not been on the land. Ido not think I 
need pursue this question of fast any further. 

: It was not pressed on me that the findings of 

- the lower Appellate Court were wrong, The 
only point on whieh argument was seriously 
direeted was.as to whether the plaintiff should 
be: allowed to sueseed.in а title snit without 
being able to prove his title, all-that he had 
proved being long possession but for less than 
twelve years. 

Counsel for the appellants relied оп 
Shama Churn Roy v, Abdul Kabeer (1) and 


(1) 86, W, N. 158, 
26 
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Kedar Nath Sanyal v. 
(2). 

In the former it was held by Ameer Ali and 
Pratt, JJ., that where & person has been dis- 
possessed of his land and brings his suit after 
the expiry of six mouths from the date of 
dispossession, he must prove his title and 
eannot susseed merely on the proof of long 
possession. In the latter ease it was held by 
Mepherson and Stevens, JJ., that where the 
plaintiff seta up а title and asks for posses- 
sion of а piese of land, he must prove hia title 
and that on his failure to do во itis not 
nesessary to put the defendant to any proof 
of thetitle set up by him. 

But previous to these two eases their 
Lordships of the Privy Counsil held in Ismail 
Arif v. Mahomed Ghous (8) that lawful 
possession of land is suffisient evidenae of 
right as owner as against а person who has 
no title whatever and who is a mere 
trespasser. 

Gangaram Ohimna Patel v. Secretary of State 
(4) is on all fours with the present ease. 
There the plaintiff was in . possession of 
sertain land and sued. for a deolaration that 
the defendant had no title to it and: that, it 
was his own property. Neither side was 


Raj Nath Морі 


» able to prove his title to the land. Baut.the 
: plaintiff had been in possession for ten. years 


and had built a shed on it. It was held that 
no deslaration of the plaintiff's title eould be 


. made, but that on the authority of the Privy 
.Oouneilsase aboye eited the plaintiff was 


lawfully entitled to the land and the shed 
thereon and a deeree was passed in. these 


. terms, 


n. Bhagwansing - v. Secretary of State 


(5), it was held that possession ia itself -title 


in the absense of proof displacing the pre- 
sumption that arises from possession. The 
man in possession starts with this presump- 
tion and it is, therefore, for the other mide to 
show, not only that the former’s possession is 


‘not evidense of his title, but that the latter 


has a superior title. 
For these reasons Ї would hold that the 
plaintiff is entitled -to. a dearee deslaring 


that he is lawfully entitled to the land 


(2) 8 О. W. N. 497, 

(3).200 834; 201. А. 99; 6 Sar. P. C, E. 805; 17 
Ind. Jar. 821; 10 Ind. Dec. (x. s.) 561 (P. 0.), 

(4):20 B. 798; 10 Ind, Deo, (N. s.) 1103, 

(5) 10 Bom, L. В. 071.] 
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and to this extent I would vary the deores of 
the lower Appellate Court. As the 
defendants-appellants have not made out 
_ their olaim to the land, they will pay sosts 
throughout. 

Decree varied. 


PRIVY COUNCIL. 
APPEAL rrom THE Mapras Higa COURT. 
July 7, 1921. 
Present; ‘Lord Shaw, Lord Phillimore 
‚1+ i and Mr. Ameer Ali, 
VEDAOHELA MUDALIAR — 
‚ЭвквирАнт No, 10—APPELLANT 
versus 
SUBRAMANIA MUDALIAR —PrAIATIFF, 
SINCE DECEASED, AND OTHERS—RESPORDENTS. 
Hindu Law — Inheritance — Bandhus — Father's 
' gíster's son's son and maternal uncle— Maternal uncle 
preferred, 
То the matter of succession to the estate of adeceased 
' Hindu the maternal uncle of the deceased is to be pre- 
ferred to his father’s sister’s son's son on the ground 
that he is nearer in degree to the deceased; that he and 
.the deceased are sapindas to each other, and that 
he offers oblations to his father aud grandfather 
to wkom the deceased is also bound to offer 
; whereas the father’s sister's son's son offers 
по pinda to the deceased’s ancestors. (p. 408, cols. 
1&4) 


Appeal from a judgment and desree of the 
Madras High Court (Miller and Sadasiva 
' Aiyar, JJ.), dated, January 22nd, 1913, re- 
ported as 18 Ind, Oas, 506, reversing a decree 
‘of the Subordinate Judge, Tinnevelly. 

Messrs. Dube and Hasra, for the Appel. 


lant. 
¢ JUDGMENT. 

Мв, AMEER Ati.—The two astions whioh 
have given rise to the present aonsolidated 
appeal relate to tbe inheritance of one 
Sankaramurthi Madaliar, a Hindu inhabitant 
of the Tinnevelly distriot.in the Madras 
Presideney, aubjest to the law of the Mitak. 
- вата ав resognized in the Dravida sountry. 


бб өз 

The question for determination is of боп. 
siderable importanse and their ‘Lordships 
sannot help regretting that, owing to the non- 
appearanse of the respondents, it has been 
heard ex parie. Sankaramurthi died in 1$00 
without leaving any male issue or a widow. 
Consequently, on his death his mother, Vedam- 
mal, who was slive at the time, sueeseded 
to his estate. She held the property until 
her own demise in 1910. Thereupon the two 
elaimants, Subramania (sinse deceased) and 
Vedashela, same forward alleging title as 
bandhus to Sankaramurthi’s inheritanee, each 
elaiming by virtue of his relationship to be 
preferentially entitled. 

The following table will show the position 
in whieh they stand to each other and to 
Sankaramurthi ;— 

Paternal 
pede 


Maternal 
grandfather 


ied \ f \ 
Ammani Vedamurthi=Veddammal, Vedachela 
(Father's (father) (mother) (defendant). 
sister) d. 1887 4, 1910 


Vedanayaka — Bankar&amurthii 
| ^ (the propositus). 


Subramania 
(plaintiff). 
Subramania brought bis laetion on the 27th 


. January 1911, in the Court of the Subordinate 


Judge of Tinnevelly in whieh Vedashela was 
impleaded as the tenth defendant. The 
other defendants appear to Бе mainly as- 
signees from Vedammal, Vedashela brought 
his suit shortly after, Sabramania being 
the principal defendant. 

The two suits were numbered respestively 
6 and 15 of 191!, and were tried together 
before the Subordinate Judge. The primary 
question for him to determine was whieh of 
the two olaimants, viz, the son of the 
paternal aunt’s son or the maternal unole, was 
entitled te the inheritanee in preferense to 
the .other, The. Subordinate Judge after 
examining the authorities oame to the eon. 
elusion that the maternal unele, Vedaohela, 
had.the superior title, .He sacsordingly дів. 
missed Subramania’s suit and desreed 
Vedachela’s olaim. From his deerees there 
were two appeals to the High Court of Mad-- 
ras. The learned Appeal Judges-differed from 


the Subordinate Judge ан to the respective 


rights of the parties, and aesordingly reversed 
his desision in both the suits, the result be- 
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ing that Subramenia's elaim was allowed 
and Vedashela's was rejested. The present 
sonsolidated appeal before the Board is from 
the judgment and decrees of the High 
Court. 

The peint for determination turns on the 
sonstruetion of the rule laid down in the 
Mitakshara as to the sussession of bandhus, 
for whieh the English word ^ eognates" has 
been used аз a synonym in English transla- 
tions and treatises on Hindu Law and in a 
long series of judgments. The history of 
the law relating to bandhus, and the prin- 
siples governing their right to inherit, have 
been explained at eonsiderable length in 
Ramchandra Maríand Watkar v, Vinayak Ven- 
katesh Kothekar (1). It is suffisient to observe 
here that under the Mitakshara the rizht of 

. inheritanos depends on Sapinda relationship, 
in other words, "sommunity of blood," 
Sapinda relations are divided into two 
groups, vz, Samana-gotra Sapindas (blood 
relations of the same Gotra or stosk) and 
Bhinna-gotra Bapindas (sonsanguineoas rela- 
tions ‘belonging to another Gotra),in other 
words, blood · relations sonnested through 
females who have passed into other families 
or Gotras. The Bhinna gotra Sapindas on 
whom the law sonfers the right of inheritanae 
are the inheriting bandhus. 

The rule in the Mitakshara as to the sua. 
session of these bandhus is rendered into 
English by Mr. Oolebrooke (Mitakshara, 
Ohapter II, sestion 6, paragraph 1) in the 
following words: 

“(1) On failure of agnates, the sognates 
are heirs, Oognates are of three kinds: related 
to the person himself, to his father, or to his 
- mother as ів deslared by the following text: 
'The.sons of his own father’s sister, the sons 
of his own mother’s sister, and the sons of 
his maternal unsle, must be considered as 
his own sognate kindred, The sons of bis 
father's paternal aunt, the sons of his father’s 
- maternal aunt, and the sons of his father's 
maternal unele must be deemed his 
father’s cognate kindred. The sons of his 
mother’s paternal aunt, the sons cf his mo- 
ther’s maternal uneles must be reokoned his 
: mother's sognate kindred.’ 


“(2) Here, by reason of near affinity, the 

(1) 25 Ind, Сая. 290; 42 О, 884; 41 I. A. 290; 18 
О. W. N. 1154 27 М. L. J. 333; 1 L. W. x 10 N. 
L. В. 112; 16 M. L, T. 447; (1914) M. W. М. 535; 
(o) L. В. 568; 12 A, L. J. 1281; 704 Ted 518 
Р ‘ 


‘nates’ or ‘bandhus’ are heirs. 


sognate kindred of the deseased himself, are 
his suscessors in the first instanee; on failure 
of them, his father’s sognate kindred, or, if 
there be none, his mother’s eognate kindred, 
This must be understood to be the order of 
sussession here intended.” 

Mr. Oolebrooke’s rendering of the first part 
of paragraph 1 is а paraphrase of the 
original terms, atma-bandhu, (piiri), pitru- 
bandhu and (matri) mairu-bandhu, -Then 
what follows has been judieially eonstraed 
to be merely illustrative of what the three 
elasses severally mean. It will be notised 
thatin the enumeration of bandhus in this 
illustration, several important bendhus, sush 
as the maternal unsle and sister’s son, are 
omitted. The maternal unele's position as an 
inheriting bandhu was established so early as 
the léth century by Mitra Misra, whose well- 
known sommentary on the Mitakshara named 
the Viramiftrodaya is regarded as a high su- 
thority wherever the law of that sehoolis in 
foresee. Mitra Misra gives: first an exposition 
of the rule enuneiated in the’ Mitakshara: | 

"Ол failure of the Samanodakas the 'sog- 
The cognates 
are of three dessriptions: the sognates of a 
man himself, the sognates of the father, and 
the eognates of the mother, To this effest 
is the following passage of the Smriti: ‘One’a 
father’s sister’s sons, one's mother’s eister's 
Sons and one’s maternal unole's sons: are 
known to be one's own sognates; the fatber's 
father’s sister's sons, the father's mother's 
sister's sons and the father's maternal unele’s 


'gons are known to be the father’s eognates; 


the mother's father’s sister’s sons, the 
mother's mother's sister’s sons and the 
mother’s maternal unele’s sons are known to 
be the mother's eognates.’ 

“ Amongst these also the order is, that, 
by reason of greater propinqnuity, first one's 
own sognates, and after them the father's 
sognates, and after them the mother’s’ eog- 
nates,” 


He then goes on to add: 

" Theterm bandhus in the text of Vigna- 
neswara and Yagnavalkya must comprehend 
also the maternal uneles and the rest, other. 
wise the maternal unoles and the reat would 
be omitted, and their sons would be entitled 
toinherit, and not they themselves, though 
nearer in the degree of affinity; a dostring 
highly objestionable,” 
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The Judieia] Committee in Qridharit Lall 
Roy v. The Bengal Gocernment (2) reaognised 
the authority of the Viramitrodaya and 
acting upon its exposition, held that the 
maternal unele, although not mentioned 
Spesifisally in the illustration, was an 
inheriting bandhu. In that ease, the eontest 
was between the father’s maternal unele and 
the Crown elaiming the property by essheat. 
The Board held that as the maternal unsle 
was а. bandhu of the deseased, the father's 
maternal uncle was a bandhu of the father. 
The maternal unele's plase, however, among 
the bandhus of his own elass was not defined, 
and he. has had many battles to fight in son- 
Bequenee, 

The Subordinate Judge in the present 
ease has held that both the claimants are 
no doubt atma-bandhus, but thatthe maternal 
unele, both on the ground of nearness of 
blood as well as superior effisaey of oblations, 
was the preferable heir. One part of his 
judgment deserves notice. 
Gridhari Lall Roy's case (2) he says as fol- 
lows: 

“Their Lordships relied on the passages 
quoted from the Viramitrodaya in that ease 
as well as on the passage in the Mitakshara 
dealing with the property of a trader dying 
abroad, The reference here is to Vignanes- 
wara’s commentary on Sloka 264, Ohapter II 
of Yagnavalkys, It oocurs in the Prakaranam 
(sestion) ealled Sambooya Samuthanam 
(soneerns between partners). The Sloka 
says, that the property of a trader. dying 
abroad goes to his (1) dayadis; (2) bhandavas, 
` (3) спай; (4) returning partners, and on 
failure of these in order, to the King. 
Vignaneswara explains dayadis as ‘sons 
and the rest,’ bandhavas, as ‘on the 
mother’s side the maternal unele and the 
‘rest,’ and the gnatis as ' Gatraja Sapindas as 
distinguished from the dessendants,’ 16 is 
elear from this that among the bandhus 
related through the mother, the mathula or 

maternal uncle takes the first place,” 

The learned Judges of the High Court 
on appeal proseeded on а different line. 
Mr. Justice Miller felt himself sonstrained 
to follow sertain previous deeisions of his 
own Court in holding that the maternal unele’s 


(2) 12M. І.А, 448 10 W, В. Р, C. 3l; 1 B. І, 
B.P, 0.44 zButh.P, O. J, 169;2 Ваг, P, O.J, 
- 882; 20 E, В, 408, 


Referring to 


slaim must be overrnled. His learned 
solleague, Sadasiva Ayyar, J., sonsidered the 
passage in the Mitakshara laying down the 
order of suesession among bandhus as ' spuri- 
ous’ and ‘non-Shastrais.? His view should 
be given in bis own words: 

“ As I pointed oat in the course of the 
arguments, the text is illogisal, insomplete 
and ineonsistent. However, it has to be 
assepted though, in my opinion, it is .mot..& 
Shastraio text, for, I am bound by the autho- 
rity of the Privy Uounsil not to rely upon the 
more anoient and authoritative Shastras 
where the law has been settled by the Courts 
aesording to the eustom and praetiee of the 
Hindu  eommunity resident in а eertain 
Provinee, even though the eustom is based 
upon less authoritative treatises, (The 
mother’s sister’s son is unsonditionally stated 
to some under the term Bhinna-gotra Sapinda,’ 
though very frequently he is of the same 
Gotra as the propositus, that is, when the 
mother or his sister have married husbands 
of the same gotra). Though the bandhus 
are elaseified as atma-bandhus, pitru-bandhus, 
and mairu bandhus, all three come in as 
heirs because they are bandhus of the 
propositus himself though the first olass 
alone is  teshnieally called  aéma.bandhus 
(or own bandhus). With the greatest 
deferenee the fourth proposition laid down 
by Sir T, Muttuswami Ayyar, J., viz, that 
between bandhus of the same slass the 
spiritual benefit they eonfer on the propositus 
is a ground of preference, does not commend 
itself to me, though guarded obiter dicia to 
the same effest are found in other learned 
judgments also both earlier and later in date 
than Mutiusamt v, Muttukumarasamt (3), 
Some of the рти bandhus and matru-bandhus 
mentioned in the text itself confer no spiritual 
benefit whatever on the propositus, and. I 
fully agree with those judicial observations 
‘which held that ascording to the Mitakshara 
(and ignoring. the Benares bransh of that 
sehool) the question of spiritual benefit or of 
desth.pollution,or of the right of perform. 
anse of obsequial. eeremonies, should not be 
introdused when considering the question 
of heirship. I go further and aay that.-the - 
introdustion of sush questions would ‘lead 
only to inextrioable confusion,” 


i (33-16 M. 28; 2 M L.J. 296; 5 Ind, Deo, (N. в.) 
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And. the learned Judge went on to add: 
“The enumeration in the Vridha Satatapa’ 8 
text being elearly not exhaustive, several 
bandhus have been brought in by the desisiona 
of the Courts even in presedense of the three 
aitma-bandhus spesially mentioned in the text 


(the said three being the father's sister’s son, . 


the mother’s sister’s son, and the mother's 
brother’s son). 
others, atma-bandhus before pitru«bandhus, it 
seems logisal to hold that all atma-bandhus 
(lower in status to the three specially men- 
tioned) should also be exhausted bafore even 
the first pitru-bandhu eould eome in. The 
only sonvenient and logisal prinaiple seems 
to me to so bring in all the atma-bandhus, 


though removed to the extreme limit of five: 


degrees from the propositus, before : bringing 
in a pttra-bandhu, though the latter may be 
removed by в less number of degrees from 
the propositus and (by the same analogy) 
to bring. in all other ptiru-bandhus even up to 
the fifth degree, before a-imatru-bhandhu, 
though the latter is removed by legs than 
five degrees.” = 

It is hardly possible for their Lordships 
iopronounae an opinion on the authenticity 
of the ‘passage eondemned in sueh strong 
terms by a Hindu Judge. They вап only 
observe that it appears to have been assepted 
by а series of commentators and by eminent 
Hindu Judges in the British Indian Courts. 
Any. doubt. вё this stage as toits sharaster 
or authority will, in their Lordships' opinion, 
lead only to perplexity апай sonfusion, As 
regards the insompleteness of the rule, it 
is obvious that if the enumeration of bandhus 
was only intended by way. of illustration 
the даі ооу disappears, and the omission 
of.sush important bandhus as the mother’s 


brother and the sister's son becomes -gasily . 


intelligible, as both must have held,in the 
sosial. and religious system of the Hindus, 
a position whish did not require в jurist’s 
ргопоппвешепё to elueidate, 

Respesting. the learned Judge’s view..in 
the latter part of the passage. quoted above. 
their Lordships do not sonsider they are 
ealled upon to express an opinion by the 
fasts of the present sase, Both the eontestors 
are found to be atma-bandhus, and the sole 
question is who among the two is preferenti- 
‘ally entitled to Sankaramurthi's inheritanse, 
| Resent writers on Hindu Law have divided 


When we once bring in. 


respestively designated as sognates ex parte 
paterna, and eognates ex ратів materna, This 
sub-division is evidently based on an infer- 
enee from the order in whieh the several 
bandhus are mentioned in thé illustrative 
enumeration. For instanee, among- thé atma- 
bandhus enumerated the name of the 
father’s sister’s son is first given; then somes 
the mother’s sister’s son; and after him, the 
son of the mother's brother. Similarly, 
among the spesifeally named (pitri) pitru- 
bandhus firat somes the son of the father's 
paternal aunt, and among (matri) matiu. 
bandhus the son of the mother’s paternal 
aunt, From this it has been inferred that- 
the expounder of the rule in question intend- 
ed that өвеһ olass shonld be divided into. 
two sub elasses asoording to the aside of 
relationship, and that in every sase ргө» 
ferenee should be given to the fathers 
side. Their Lordships, again, in the view 
they take of the rights of the parties in the 
present ease, do not think it nesessary to 
express an opinion how far this proposition 
ів in eonformity with the express rule that - 
in eash elass propinquity should be. the 
governing faetor. Assuming, however, the 
inferense to be well-founded, the question · 
arises, what is the plaee of the mother's 
brother among the atma-bandhusP He is 
not spesifioally named, his sons are, He is 
unquestionably the nearest Sapinda; and 
aesording to the aneient rule relating to 
Sapinda deseent, "to the nearest Sapinds, 
the inheritenee next belongs,” he would 
undoubtedly be entitled to Sankaramurthi'a 
estates, unless he is sut ont, as the learned. 
Judges of the Madras High Court have eut 
him out in favour of the paternal aunt’s 
grandson, by the inferential applieation of 
a rule of preferense in eaeh alass to a 
person not named af all in the text, but 
who sertainly stands nearest to the deeeased 
by Sapinda relationship 

The earlier deeisions of the Madras High 
Court throw no light on the question at 
issue. In Narasómma v. Mangammal (4), . 
where the sontest was between the mother's 
brother and the father’s sister, prefereneg 
was given to the maternal unsle. Again 
in Ofinnammal v. Venkatachala (5), where 


(4) 18 M. 10; 4 Ind. Deo, (5: 8.).717: ° 
(5; 15 Mo142552 МЛ, J. 86; 5 Ind, Deo, (м. 2) 


‘gash slags of bandhus into two sub-elassess37645, 
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the contest was between the maternal 
grandfather of the -deceased on one side 
and his paternal aunt on the other, the 
mother’s father was preferred to the 
father’s sister; In Muttusamt v. Muituku. 
merasams (3) the contest was between a 
maternal unsle of the half-blood and the 
father’s paternal aunt’s son. Mr. Justica 
Muttuswami Ayyar -and Mr. Justice Parker 
held in favour of the maternal unole and 
their view was affirmed by the Judicial 
Committee [Muthusamt Mudaliyar v. Simam- 
bedu Muthukaumaraswamt Mudaliyar (6) ]. 

It was in this ease that the learned Judges 


laid down four broad prinsiples for determin- · 


ing preferability among sontending bandhus, 
. (To one of these propositions Mr, Justice 
Sadasiva Ayyar, in the present ease, has 
taken exeeption.) . They say as follows: 

The eonelusions we have some to are 
(1) that those who are Bhinna-gotra Sapin- 
das ог related through females born in 
or belonging to the family of the propo- 
situs are bandhus; (2) that as stated in 
the text of Vridha Satatapa or Baudhayana 
they are of three slasses, viz., atma-bandhus, 
pitru-bradhus and matru-bandhus, and sue- 
ceed in the order in whieh they are 
named; (3) that the examples given therein 
are intended to show the mode in which 
nearness of affinity is to be aseertained; 
and (4) that as between band^us of the 
“same olass, the spiritual benefit they eonfer 
проп the propositus is,as stated in Vira- 
mitrodays, a ground of preferenes,” 


‘In .Sundrammal v. Eengasam? Mudaliyar 
(7) there was a ‘triangular eontest. The 


third defendant was the deseased’s mother’s . 


sister’s son, the fourth and fifth defendants 
. were the daughters of his two sisters, 
whilat the plaintiffs and two cther defend. 
ants were the sons of the daughters 
of -the deseased’s paternal unele, The 
learned Judges overruled the elaim of the 
sister’s daughters and of the mother’s 
sister’s son. In rejeeting the latter’s claim 
the learned Judges used the following 
terms: - 

“As bius" plaintiffs and the third 
defendant the latter is a bandhu ex parte 


* (6) 19 M, 405; 23 І, A, 88; 6 M. L.J. 118; 7 Bar. 
Р. О. J. 45; 6 Ind, Deo. (к. в.) 987 (P. 0.). 
(7) 18 M.. 198; 4 M. L J, 275; 6 Ind, Deo. (x, p) 
8 i 


materna, whilst the former are bandhus ex 
parte paterna, The desision in Mwufiusami 
v. Muiiukumarasam: (3) is поё in point, 
There, the sompetition was between а. 
maternal unele and the father’s paternal 
aunt’s son, both of whom were bhsnna- 
gotra sopindas and bandhus.” 

In Balusami Pandiühar v. Narayana Rau 
(8), on whieh the desision of the High Conrt 
mainly rests, the contest was between the. 
deseased's maternal uncle’s sou on one side, 
and the son of his sister's son on the other. 
The learned Judges.of the High Oourt 
held that the latter was nearer in 
degree to the propositus than the maternal 
unele's son. Among other reasons for this 
eonelusion they state at the end of the 
judgment: 

"Another fundamental prinsiple ‘of the: 
law in favour of the third defendant's 
preferable right is that among bandhus of 
a elass, those who are ex parte paterna 
take before bandhus ex parie materna.” 

It is to be notieed that in Balusamt 
Pandithar v, Narayana Rau (8) the learned . 
Judges do not exelude from consideration , 
in determining the question of preferability 
the fast of superior religious  effieaey. . 
They also reeognize the high authority of 
the Viramitrodaya. in the Mitakshara 


` gehool. 


The passage in the Mitakshara (Ohapter 
11, sestion 6, paragraphs land 2), whish 
lays down the rules relating to the susees- 
sion of baxdhus, has already been quoted 
in a previous part of this judgment. It 
is expressly deslared that among the 
classes, eaeh takes preeedence asoording 
to the order mentioned, vie., the deseased's 
aima-bandhus some frat, the (pitri) ptiru. . 
bondhus (the father’s bandhus) eome next, 
and the (matri) matru-bandhus seme last, 
The ground én whieh the rule is based jis 
stated in express terms to be “nearness” - 
of blood. “Hore,” the text says, 

“By reason of nearness the aima: bandhus 
are his suecessors in the first instanee,” : 
and во on. 


In Southern India the Smriti Chandrika 
of Devananda Bhatia holds a parallel po- 
sition to the Maynkha in’ the Bombay 
Presidency, Devananda Bhatta flourished 


ume M. 942,7 M, La J. 207; "Ind. Mex, е .)` 
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before Mitra Misra, the author of the 


` Viramitrodaya, for the latter. frequently 


quotes Devananda, Although the Smriti 
Ohandrika in the Southern Presidency is 
regarded as.the most authoritative som- 
mentary: on. ‘Vignaneswara’s work, the 
Viramitrodaya holds, as in Western India, 
а high position. lt supplements many 
gaps and omissions in the earlier oom- 
mentaries, and illustrates and elusidates 
with logieal preeiseness the meaning of 
doubtful preseriptions. 

The Smriti Chandrika (Chapter XI, aestion 
5, paragraphs 13 to 15) states the rule 
as to the sueoession of bandhus in the 
following terms; 

“13, Brihaspati bearing in mind all the 
above prineiples deelares: ‘Where there are 
many relatives (Jnatayah), or remote kindred 
(Sakulyah) or eognate kindred (Bandhavah), 
whoever is nearest of kin, shall take the 
wealth of him, who dies without male issue.’” 

"14, Jnatayah Sapindas, or kinsmen son- 


nested by funeral.oblations of food. (Sakulyah) А 
Samanodakas or distant kinsmen eonnested ` 


by libations of water (Bandhavah) sognate 
kindred. A .deseription of these is given, 
ag follows, in a different Smriti, assording 
to-their order of relationship.” 

‘“The sons of his own father’s sister, 
and the sons of his own mother's sister, 
and the sons of his maternal unele must 
be sonsidered as bis own sognate kindred. 
The sons of his. father's paternal aunt, the 


. вопв of his father's maternal aunt, and the 


sons of his father's maternal uncle must be 
deemed his father’s sognate kindred. The 
sons of bis mother’s paternal aunt, the sons of 
his mother’s maternal aunt and the sons 
of his mother's maternal unole, must, be 
reekoned his mother’s sognate kindred.” 

"15. ОР the kinsmen, distant kinsmen. 
and eoguate kindred, in default of one that 
stands nearest in the order expressly given, 
he that may be somehow viewed to stand 
оп a par with him may be seleeted; it 
being generally deslared by Gautama:— Let 
those take the inheritanse who give the 
funeral e&ke (Pinda) who are the dessend- 
ants from the same Gotra, or who ara 
sprung from the same Rishi.” 

.The Sarasvati -Vilasa, assording to the 
editor of the. Vivada Ohintamani, is 
another. work. of authority in Southern 
India, It frequently - refers tọ the Smriti 


Ohandriks, and, sonsequently, its author 
must have flourished later than Devananda 
Bhatta. In the Sarasvati Vilasa, the prin- 
siple relating to the suseession of bandhus 
is thus given: 
"Paragraph 595. The bandus are men- 
tioned in another Smriti in the order of 
their propinquity. Тһе sons of one’s 
father's sister, the sons of one’s mother’s 
sister and the sons of one’s mother's 
brother should be known ав one’s aima. 
bandhus, The son of one's father’s father’s 
sister, the sons of one’s father’s mother's . 
sister, and the sons of one's father's mother’s . 
brother should be known as one’s ptiru bandhus, 
The sons of one’s mother’s father's sister, 
the sons of one’s mother’s mother's sister, and 
the sons of one’s mother’s mother’s brother 
should be known as maéru-bandhus,” 
"Pararaph 596, These have a claim 
upon the wealth in default of the Gotrajas. "mc 
"Paragraph 597. Even there, one's atmas 
bonds take the wealth firat by reason of 
their propinquity. {In default of them, the · 
pitru-bandhus take the wealth, and in 
default of them, the matru-bandhus. Thia 
order should be known.”  (Setlur's Collas- 
tion of Hindu Law Books an Inheritance, 


page 183.) 


And then comes tbe passage on whish - 
the Judgea in Balusamt Pandithar v, Nara- 
yana Rau (8) relied in their division of 


.eima-bandhus in two sub-elasses, vis, ex 


ратів paterna and sex parte materna. That 
passage runs thus: 

"Paragraph 598. Nor aould it be urged 
here- that the mother being nearer than 
the father, the mairu-bandhus take the wealth 
before the ptiru-bandhus. From the text, ‘of 
these the mother is more important than the 
father’; (2) the mother’s presedenes alone ia 
stated and n-t that of the mother’s bandhus, 
Therefore, we think it sonad that the matry- 
bandhus should take the wealth only after the 
pitru bandhus.” 

A very small ecusideration ` would show 
that that passage has nothing to do with 
the members of the same elass inter se, 
It only explains why pstru bandhus are to 
be preferred to maíru-bandhus, the mother's 
position being special to herself under an 
express rule. 

The passage in the Viramitrodaya bearing 
on the subjest has already been referred 


` to, but attention may once щоге be direetoi 
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to the words of Mitra Misra in whioh he declares 
the position of the maternal unele as an heir: 

"Otherwise the exelusion of the maternal 
unsle and the like would be the result. 
And it would be extremely improper that 
their sons are heirs, but they themselves 
though nearer are exeluded." 

Among modern writers both Golap Ohan- 
dar Shastri (page 296) and Raj Coomar 
Sarbadhikary. (page 726) affirm that near- 
ness of blood is the governing principle 
in, the suesession of bandhus. The Shastri 
lays down the rulein the following words : 
"(1) The nearness in degree on whiehever 
side is to- be preferred to one more remote; 
(2) of those equal in-degree, one related 
on the father's side. is to be preferred to 
one related on the mother'sside; (3) when 
the side is the same, the oir- 
eumstanee of one being related through a 
male and another through в female makes 
no differenee.” 

And Professor Rej Coomar Sarbadhikary 
states that in в sase of a eontest between 
two members of the, same slass and of the 
fame degree or equally remote, the question 
‘of efficacy of oblations "determines the 
preferable right." The tables of suesession in 
Professor Sarbadhikary’s Lectures and in Mr. 
Mayne’! 8 and Mr. Bhattacharji’ s erudite works 
are very valuable in judging of the bandhus 
belonging to each elass, But their Lord. 
ships are not satisfied that the plaee they 
have suggested for the maternal anole in their 
respeetive tables of suesession is sorrest. 


-. Their: Lordships think that, in the аһ: 
sense. of. any express: authority varying the 
rule,. the «propositions: enunciated in Mutiu- 
samt v. Mutiukumarasami (3) whieh, on ap- 
peal; was ‘affirmed by the Judicial Com. 
mittee, furnish a safe guide, 


In the present ease before their Lordships, . 


‘the appellant and the deseased were Sapindas 


to eash:other; and the appellant is пп. 


doubtedly nearer in degree to the deceased 
than Subramania. He also offers eblationg 
to his father and grandfather to whom 
the deseased was also bound te offer Pinda, 
The deeeased thus shares the merit, rø- 
sulting from the appellant's oblations to 
the: manes of his ancestors, whereas the 
father’s .sister's son's son offers no Pinda 
to the-decesscd's ancestors: Оп all these 


grounds their Lordships think: the view | 
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taken by the Subordinate Judge was well: 
founded. They will, therefore, humbly advise : 
His Majesty to reverse the: judgment and 
deerees of the High Oourt and restore 
those of the First Court with eosts, 
Appeal allowed, 

Solieitor for the. Appellant:— Mr. Douglas : 

Grant. 


ALLAHABAD HIGH COURT. 
Szoonp Огу: Арркат, No. 787 or 1918. 
July 8, 1921. .— 
Present :—Mr. Justiee Tudball and 
Mr, Justice Lindsay. 
DOL SINGH AND eraers—PLalntises—~ 
APPELLANTS 
versus 
KHUB OHAND AND oum РЕНА 
RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 10—Sale 
— Agreement by vendee-to sell-to vendor and to so ona 


else on price paid—Restraint on alienation— agree. - 
ment not valid, 


A vendes of certain properties exeouted a separate · 
dooument in favour of his vendor on .the same 
date on which he got the ,sale-deed, in which he pro. . 
mised that when he or his heirs would want to trans. 
fer the properties purchased, then he or they would 
sell them to the vendor for the same price which 
he had paid for it and would not sell them to 


' any one else and that any transfer to any other person 


would be illegal: 

.Held, that inasmuch as practically the two doou- 
ments read together constituted transfer of pro. 
perty subject to a limitation absolutely restrain. 
ing the transferee from parting with ‘or disposing 
of his interest in the ooniraob, the agreement in 
substance amounted to an absolute restraint on 
alienation and was unenforceable. [p. 409, ool, 2.] 


Seeond appeal from а deoree of the Dis- 
triet Judge, Cawnpore, dated the 14th 
March 1918. 

Mr. 8. P. Ghosh, for the Appellants, 

Dr. K. N. Katju and Mr. S, N, Mukerji, for 
the Respondents. 


JUDGMENT.— The facts of the ease out 
of which this appeal has arisen are briefly as 
follows : — 

On the 6th of Juns 1878 Ganga Din, father 
of the plaintiffs appellants before us, sold 
to Putti Lal, the father of the defendants 
Nos. 1 and 2, respondents, à Zemindari share 
in village D'--mangadpur and another share 
in village Raipura in-the OCawnpore district 
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for the sum of Rs, 400,  Assording to the 
plaint the priee wasa low prisa by reason 
of the relationship between the parties. On 
the same date the vendee Patti Lal executed 
a separate document i in whish he made ‘the 
following agreemet :— "f, the exesntant, pro. 
mise and exesute this dosumentt in proofof my 
promise that when I the purchaser or my heirs 
want to transfer the shares in the two villages, 
then I will sell them to Ganga Din or his heirs 
for the sum of Ra. 400 and will not sell 
them to anybody else. If pershanee I the 
purehaser or my heirs shall sell or mort- 
gage the property elsewhere, the document 
effecting such a sale or mortgage will be 
illegal.” 

On the 14th of July 1915,some 37 years 
afterwards, defendants Nos, 1 and 2, who are 
the sons of Patti Lal, exeauted a sale-deed 
of the share of Mauza Haipura in favour of 
defendants Nos. 3 to 7 for a sumof Rs. 1,650. 
The plaintiffs have now come into Court 
and they seek to enforge the agreement of 
1878 and demand that “both " propérties 
shall be sold to them by the first two 
defendants for the sum of Hs. 400, and 
they seek to set aside the sale in favour 
of the defendants Nos, З to 7, It is admitted 
thet the properties whieh they seek to 
obtain are of the value at least of Ra. 5,200 
according to paragraph 7 of the plaint. 
The Court of first instanos, without taking 
any further evidense in the ease, held that 
the suit sbould fail for three reasons. It 
held: that the covenant was bad for re- 
moteness, presumably meaning that it was 
indefinite in point of time. 16 also held 
that.the covenant was oppressive and un- 
eomseionable and ought not to be enforced. 
It held that the two doeuments read to. 
gether sould not constitute a mortgage. 
That was in referenes to the plea raised 
by the plaintiffs that they rnay be treated 
as mortgagors aod be allowed to redeem. 
This plea has been subsequently dropped 
and we are no longer eonserned with it. 
The lower Appellate Court held’ that the 
soyenant eould. not merely on the face of 
it be beldto be unreasonable. It held that 
the agreement was not bad for remoteness. 
It then went. on to hold, however, that it 
contravened the terms of section 14 of the 
Transfer of Property Ast in-that. it violated 
the rule against perpetuity. On that-ground 


it upheld the deeree of the Oourt о? =5гуі 
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instance. It sesms to us that seation 14 
ef the Transfer of Property Aet laying 
down the rule of perpetuity has nothing 
to do with the case. A contrast for sale 
in this country does not sonvey any interest 
in property, it seema to us, however, that 
the suit must fail beeause praetisal the 
two dosuments of 1878 read together son- 
stitute a transfer of property subject to в 
limitation absolutely restraining the trana- 
feree from parting with or disposing of his 
interest in the sontrast, If we examine the 
agreement of 1878, it will be seen thatthe 
transferee of the property was absolutely 
forbidden to mortgage the .property to 
anybody. Further, that he was forbidden 
to sell to anybody except to the transferor, 
and then only for the exact sum of Ra. 400, 
It nowhere compelled the transferor to. 
aesept the property if the transferee wished 
to part with if. Praatioally the oeffeat of 
tbe agreement was to prevent the tranfereo 
from ever transferring his property at all 
to anybody exsept to the vendor Ganga Din 
himself or his heirs and only if the latter 
cared to take it atthe time. In paragraph 
2 of the plaint the plaintiff said that the 
meaning of the deed was that whenever 
Putti Lal or his heirs wanted to sell any 
portion of the share of the two villages, he or 
his heirs would sell it to Ganga Din or his 
heirs and that when Ganga Din or his heirs 
did not ваге, then under sueh oireumstanses 
Putti Lal or his heirs will be entitled to 
mortgage or sell fo other persons, As a 
matter of fact the deed does rot give the 
transferee this option at all, He is by the 
agreement tied hand and foot. It is im. 
possible for him to transfer exeept at the 
will of the transferor Ganga Din or his 
heirs and then only if the latter are willing 
io take it for Rs. 400, It may be said 
that in form the deed does not absolutely 
restrain the transferee from parting with 
or disposing of his interest, but in anbstanse 
we think that it does and it is to the 
substance of the sgreement that we have 
to look and not во mush tothe form. We 
think that on this ground alone the snit 
shonld fail and the appeal, therefore, 
must fail, We aceordingly dismiss it with 
sosts, insluding fees on the higher seale.. The 
two sets of defendants will be entitled to their 
separate sosts. . 
Apreal dismissed, 
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LOWER BURMA OHIEF COURT, 
Szconp Олт, Arrear No, 147 or 1919. 
July 26, 1920. 

Present :— Mr. Justise Maung Kin. 
MAHERUNESSA AND OTRERSE— 
APPELLANTS 
téersus 


P. D. О, PEREIRA RESPONDENT. 


Muhammadan Law- -Inheritance—Debte—Widow in 
possession of estate—Buit for debts against widow— 
Decree satisfied by transfer of property—Co-heirs cannot 
question transfer, 


The widow of a deceased Muhammadan, who ‘is 
in possession of his entire estate, might be sued 
for debts due from the estate alone withont join- 
ing the other heirs as parties to the suit, and if 
in order to satisfy a decree passed in such в Suit, 
the widow transfers any portion of the estate, the 
transferee gets a good title to the property and 
the other heirs of the deceased cannot challenge the 
transfer. [p. 410, col. 2; p. 418, col. 1.] 


Appeal against a deeres passed by the Divi- 
sional Judge, Myaungmya, sonfirming в deeree 
passed by the Sub-Divisional Judge, Myaung- 
mya. 

Mr. А, C. Dhar, for the Appellants. 

Mr. Ohart, for the Respondent, 

JUDGMENT.— The undisputed facts are as 
follows:—In 1904 a Chetty firm sued Ma Lon 
Ma Gale on a mortgage deed whioh had been 
exeented by herself and her deeeased hus- 
band, Nazumuddin, and a mortgage deeres 
was passed. On the 24th June 1904 the 
parties filed an applieation to the effeet that 
they had agreed that the paddy land, part 
of the mortgaged property, should be made 
over to the deeree holder in full satisfastion 
of the deeree debt, Orders were passed 
&seordingly. The other part of the mort- 
‘gaged property sonsisted of a house and its 
site, On the z1st July 1904 the Ohetty firm 
sold the land to the respondent in this 
appeal, who has thua hona in possession ever 
sinsa, 

The present suit is СРТ by the heirs 
of Nazumuddin other than Ma Lon Ma Gale, 
elaiming possession of seven-eighths of the 
land on the ground that they together were 
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pose of the estate to elear off the debts of her 
husband, 

On appeal the learned Divisional Judge held 
that the petition of compromise would require 


- no registration and that it should be aated: 


entitled to that share in the estate of the- 


deseased and that their share is not affeated 
by the transfer made by Ma Lon Ma Gale. 
At the time of the mortgage suit all the 
plaintiffs were minors. 


The Trial Oourt dismissed the suit on ihe 


ground that the transfer by Ma Lon Ma Gale ` 
was valid pnd that she had-the right to dia ^ 


upon as it was. His reasons were that it was 


not in itself a deed ereating an intereat inthe . 
property, and that in the Privy Counail ease . 


of Bindesri Naik v. Ganga Saran Sahu (1) 
it had been held that seetion 17 of -the 
Registration Aest did not apply to judieial 
proseedings whether sonsisting of pleadings 
fled by the parties or orders made by 
the Oourt, and that at the time of the 


compromise the Transfer of Property Aet. 


had not some into forse and an oral tranafer. - 


of property would, therefore, be perfectly 
regular. These reasons are perfestly sound 
and I have nothing to add. The Divisional 


Judge went on to hold that in the case of' 


Amir Dulhin у. Batj Nath Singh (2) it waa 
held that a Muhammadan widow in possession 
of.the estate of her husband might be sued 


for debts due from the estate alone without. 


joining the other heirs and that it would 
seam to follow asa natural sorollary that, if 
the result of sueh suit were the recovery from 
the estate of the debt, the property made over 
for the purposes of resovery sould not sub. 
sequently be slaimed by the other heirs. He 
also referred to an earlier Allahabad ease, 
whish I take to be the ease of Jafri Begam v. 


Amir Muhammad Khan (3), which takes a 


contrary yiew, inasmuch as it was held therein 
that the heir who was nota party to the suit 
sould resover so mush of the property sold 
in execution as formed his share of the estate, 
provided that before resovering he must pay 
his proportionate share of the debts of tho 
estate. The learned Divisional Judge atated 
that this ruling did not seem to have been 
approved of by the Caleutta High Court in 
the ease eited above and that it-was qualified 
by the proviso above stated, and that as there 


had been no suggestion that the plaintiffs . 


were willing to pay their shares in the debts 
of the estate, they sould not be allowed to 


susgeed. The Caleutta база above sited has ` 


been followed in Davalava v. Bhimajt iid ` 


(1) 20 A. 171; 2 О. W. М. 129; Us A.9; 7 Sar P; 
- Q, J. 273; 9 Ind, Deo. (x. в.) 471 (P. O 3, 
(2) 21 C. 811; I0 Ind. Deo. (N. s.) 8 


(3) T à дд AW. N. (1885) $9 4 Ind: Deo, : 


(х, в, 
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(4), Ranade, J., of the Bombay High Court 
sited the Privy Oounéil ease of Girdharee Lal 
v. Kantco Lall (5), following an earlier ruling 
in Huncomanpersaud Panday v, Babooee Munraj 
Koonweres (6), in which 1 was held that the 
interest of the son. who is alive and not в 
party-to the suit would pass to а purshaser 
inan exeoution sale with all the right, title 


and interest of the father under sertaim 


sireumstanses where the whole property was 
put up tosale by order of the Court. The 
learned Judge proceeded to observe that this 
view was more exelusively laid down by Sir 
Barnes Peasoek in what had been sinse 
regarded as the leading case on the subjest— 
Ishan Ohunder Mitter v. Buksh Ali Soudagar 
(7)—where Sir Barnes Peacock desided that, 
if the debt for whish the property is sold is 
not the widow's but her husband'a debt and 
the property sold also belongs to the husband, 
the widow, though а party to the reoord, 
must be held to have been sued in her 
representative charaster (as representing her 
husband's estate), and the proseedings against 
her as sueh representative would be effectual 
against the estate, notwithstanding that the 
son, who in that ease brought bis suit to set 
aside the sale, was not а party to the suit. 
The learned Judge stated sorreetly that this 
desision was reaffirmed in many subsequent 
desisions by the Caleutta High Court, and 
further that in General Manager of ihe Ra) 
Durbhunga v. Maharajah Ооотат Ramaput 
Singh (8) their Lordships of the Privy 
Üounsil affirmed the eorrestness of the princi. 
ple laid down in Ishan Ohunder Mitter v. Buksh 
Ali Soudagar (7) and that the same point 
was similarly desided by their Lordships 
in Bissessur Lall Sahoo у, Maharajah Luch- 
messur Singh (9). The later Privy Oouneil 
ease of Daulat Ham v. Mehr Ohand (10) waa 


(4) 20 B, 338; 10 Ind. Deo. (х. в.) 787. 
F (5) J4 B. L. В. 187, (P. 0.); 22 W. R, 56; IL A. 
821; 8 Sar, Р.' О, `1, 380, 

(6) 6 М.І. A. 898; 18 W R. 81n: Bevostro 2568n; 
e P. С. Ј. 29; 1 Sar. P. О. J.6t2; 19 E. R, 
14 


(7) Marsh. 614, 

(8) 14 M. I. А. 605; 17 W, В. 459; 10 B. L, В.Р. 
o. 294; 2 Suth, P. О, J. 676; 8 Sar. P. O, J. 117; 20 E. 

‚ 912. 

(9) 6 L А. 233; ы В. 477; 4 Bar, P. O. J, 70; 3 
Buth. P, O. 686; Bald. 8 

(10) 141, А, 187; i C. 70;11 Ind. Jur, 436; 5 
Sar. P.0.J.84 Р, Б, EY T Tad, Deo, (х. в) 
682 (РО), Я 
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also sited by the learned Judge as having 
been followed іп Vishnu v. Venkatrae (11) 
whereit was held that if the entire equity of 
redemption was fonnd to have been sold to 
the sustion purehaser, the interest of the 
plaintiff in that suit (one of five brothera who 
was not a party to the resord in the execution 
proseedings) would pass. A few other eases 
whieh laid down the same principle were also 
sited. The learned Judge finally laid down 
the law as follows :—“ It may, therefore, be 
now regarded as settled law that when ina 
mortgage suit, the debt is due from the father 
and after his death the property is brought 
to sale in exeoution of the desree against the 
widow or some of the heirs of the mortgagor 
and the whole property is sold, then the heirs 
not brought on the resord sannot be permitted 
to raise objestions that they were not bound 
by the same, simply beeause they were not 
parties to the record." The eases relied on 
were mostly Hindu saser, and it was sontend- 
ed that the analogy did not hold good in the 
ease of Muhammadans. The learned Judge 
observed that there was no foundation for 
sush a eontention and he sited in support of 
his view the ease of Assamathem Nessa Brbee 
v. Roy Luichmeeput Singh (12), whieh is & 
Fall Bensh ease. In that ease the Ohief 
Justiee and Markby, J., held that the Muham- 
madan Law is, if possible, more restrietive in 
its reeognition of the obligation to pay debts, 
The suosession is of the kind known as 
universal and any one of the heirs of the 
deeeased person stands as litigant on behalf 
of all the others with respeet to anything dus 
by the estate of the deeeased. The oreditor 
вап seek his relief against one of several heirs 
in а oase where all the effeets are in the 
hands of that heir. If the property was in 
the hands of the widow, that heir oan be sued 
by the ereditor as representing the entire 
estate and a desres obtained against her 
would be binding against the other heirs, 
The learned Judge further stated that this 
view was given effeet to by the Bombay High 
Court in Khurshetbibt v, Кео Vinayek (13), 
Jardine, J., soneurred and he expressly fol. 
lowed the Bombay ease last sited. 


(11) (1889) Р. J. 248, 
(12) 4 0. 142; 2 0.1, y 2% (F. B); UShome L.: 


Б. 219; 2 Ind, Deo. (х. я.) 


(18) 12 B. 101; 8 Tad, on (x, 8) 658, 
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I wil now deal with the ease of Jafri 
Begum v. Amir Muhammad Khan (3) of the 
Allahabad High Court, In that oase 
Mahmood, J,, reviewed all the available 
authorities inelading the texts of the Muham. 
madan Law апа eame to the sonslusion that 
the Muhammadan Law does not justify the 
views expressed in the oases above sited and 
others. Thepe is а later ease of the Madras 
High Court, Pathummabi v. УНІ Ummachabi 
(14). The ruling in 7 Allahabad (3) ia not 
sited at all, and the learned Judges (Benson 
and Bhashyam Aiyangar, JJ.) observe: " [n 
our opinion, the Courts below were prastisally 
guided by the principles of Hindu Law in 
deciding whether the slienations made by the 
first defendant were binding upon her minor 
daughter instead of applying the prinsiples 
of Muhammadan Law. According to the 
Muhammadan Law the mother is not the 
legal guardian of the property of her minor 
ehildren and eannot do any act relating to 
their property so as to bind them [ Sita Ram v. 
Amir Begam (15), Baba v. Shtvappa (16) and 
Moyna Bibi v. Banku Behari Biswas (17)] and 
a sale or mortgage made by her eannot аз 
such bind the minor children [с/, Nizam-ud- 
din Shah v, Anandt Prasad (18).] No doubt, 
as in this case, thé mother may Ъз a ao. heir 
with her minor ehildren, im respect of the 
property dedlt with by her, But unlike the 
Hindu Law,.the Muhammadan Law does not 
sonstitute the senior so-heir the managing 
во-рагевпег, who will be entitled to administer 
and manage the estate until partition, It ie, 
therefore, not possible to uphold the aliena- 
tions in question by extending to Muhamma- 
dans the prinsiple of Hindu Law: applicable 
to the вов of a guardian or managing 
member of a family, Under the Muham- 
madan Law the estate of a deseased person 
must be applied to the payment of his 
funeral expenses and debts, before the heirs 
вап make partition of it. In this respest 
it is analogous to and in faot strister 
than the Hindu Law. The ereditors have 
the right to Bue such of the heirs as have 


(14) 26 M. 734 

(15) 8 А. 324 at p. 825; A. W. N. (1886) 101;5 
Ind. Deo, (м, в) 105. 

(16) 20 B. 193 at p. 201; 10 Ind. Dec. 


2, 

(17) 29 O; 418 6 C. W. М, 667. 

(18) 18 А. 878; A. W. N. (1890) ors: тад. Dec; 
(x. в.) 995. 


'N. 8) 
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taken the estats, ‘but they are entitled 
to have reeourse to а single heir only in 
а ease where all ths effests are in: the 
hands of that heir’? and the reason- given 
is that although any one of them (the heirs) 
may ast as plaintiff in а eause on behalf 
of the others, yet he sannot ast asa defend- 
anton: their behalf unless іле whole of the 
effects are tn his possession—Hamir Singh v, 
Musammat Zakia (19), Davalava v, Bhima 
Dhondo (4). Thia Madras oase is not 
wholly in sonflist with the eases above sited 
other than the Allahabad ease, inasmuch as 
it resognizes in a Muhammadan aase the 
right of the ereditor to sue а single heir in 
в ване where all the effests are in: the hands 
of:that heir. With referense to the Allahabad 
aase the learned Judges of the Caleutta High 
Court, who desided the sase of Amir Dulhin 
v.:Batj Nath Singh (2), after stating that 
the prineiple laid down by them embodies a 
salutary rule and one to whish effeat. ought 
to ba given, observe as follows: [f the 
creditor of a deseased Muhammadan is to: be 
sonfined to the recovery of a frastional por- 
tion of his slaim, notwithstanding that the 
assets may be wholly in the possession of 
the person through whom.it is sought to 
enfores it, or is to be postponed until the: 
estate has found its way into the hands of' 
sll the persons who are entitled to share in 
it, as might frequently: ba the sase, we ean: 
conseive that very grave injustiee might in: 
many eases be perpetrated, and a method 
sanetioned by whish it would be easy to 
plasa obstacles in the way of the realisation 
of the just obligation sast upon the estate, 
And the teshnisal diffisulties whieh inflaene- 
ed the desisions to whieh referenae has been 
made in the Allahabad Court, unless they 
are insuperable, whieh, in our opinion, they 
are not, ought not, we think, to be allowed 
to override gush considerations as these.” 
The learned..Judges thòn sited the following 
English eases—Ooote v. Whittington . (20), 
Rayner v: Koehler. (21) and Lovett, In re, 
Ambler v. Lindsay (22) as supporting: 


M od 14.57 ab p. 59 (E. В.); 1 Ind. Dec. (х. в.) 


| б зо) (1878) 16 Eq. 684. 42-1 J, Oh. 846; 29. L. T. 
206; 21 W, В. 887. 
QD (1872). 14 Ha. 262; 41 L. J. Ch. 697; 27 L. Т. 
06 ;20 W. R 
utn (1876) a Ok. D. 198; 45 L. J. Ch. 768; 38 L« T, 
24 W. Б. 9 
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ihe justness of their ruling. Those are 
eases of exesutor de son fort, and the 


learned Judges stated that although the 
analogy between the Muhammadan heir and 
the exesutor de son fort of English Law 
is not somplete, yet it is sufüeiently olose to 
sustain в comparison. The Allahabad ease 
was desided in 1875 and has not been follow- 
ed in Osleutta, Bombay or Madras. In 
Bissessur Lall Sahoo v, Maharaiah Luchmessur 
Singh (9) their Lordships of the Privy 
Oounsil stated the effest of Ishan Ohunder 
Mitter v. Buksh Ali Soudagar (7) and 
General Manager of the Raj Durbhunga v. 
Maharajah Ooomar Ramaput Singh (8) as 
follows :— "That in exesation proseedings the 


Court will look at the substansa of tha“ 


transaction, and will not be disposed to set 
aside an exesution upon mere teshnieal 
grounds when they find that it is substantially 
right.’ I would, therefore, hold that the 
widow Ma Lon Ma Gale, being in possession 
of the estate of the deceased Nazumnddin, 
was liable to be sued alone on the mort- 
gage exesuted by herself and the deceased, 
and that 16 necessarily follows that she was 
entitled to deal with the property in the 
way she dealt with itin order to alear off 
the debt, The compromise effected between 
her and the Chetty firm was, therefore, valid 
and.the Ohetty in sonsequenes obtained a 
good ‘title to the property and his purshaser 
‘has, therefore, a good title to it. 

The plaintiffs’ euit was rightly dismissed 
by the lower Oourts, This appeal is, there- 
fore, dismissed with eosts, 

Appeal dismissed. 


Кылы 


ALLAHABAD HIGH COURT. 
Secoxp Оти, Apprat No, 613 or 1919, 
July 11, 1921. 
Present:— Mr. Justiee Lindsay and 
Mr, Jasties Stuart. 
: SHEO SARAN CHAUDHRI AND OTHERS 
—Dserenxpants— APPELLANTS 
versus 
RAM LAGAN DAS AND OTHERS— 
PLAINTIFFS AND DEFENDANTS— 
RESPONDENTS, 
Transfer of Property Act (IV of 1882), зэ, 88, 108 
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—-Mortgage—Tender — Deposit — Morigagee minor— 
Guardian ad litem not appointed, effect of —Mortgage 
entered in name of minor by joint Hindu family—~Tender 
to managing member valid, 


Where a deposit of the correct amount was made 
under section 88 ofthe Transfer of Property Act 
by the mortgagors in favour of a minor mortgagee, 
but no step was taken to havea guardian ad litem 
appointed by the Oourt, although a notice of the 
deposit was issued to the minos mortgagee under 
the guardianship of his father: 

Held, in& suit for redemption of the mortgage, 
that the minor was not bound by those proceedings 
under section 83 of the Transfer of Property Act 
and that consequently the running of interest did 
not stop. [p. 414, ool. 1.] 

Where a mortgage is executed in favour of a 
minor, but the transaction is really enteredinto by the 
joint Hiudu family, an offer to pay the mortgage money 
when the mortgagee is stilla minor to the manag- 
ing member of the joint family is a good and 
valid tender in the eye of the law. [p. 414, col. 2.] 

Sesond appeal from a deeres of the 
Officiating Distriet Judge, Gorakhpur, dated 
the 4th Maroh 1919, 

Mr. M. L, Agarwala, for the Appellants. 

Dr. S. N, Sen and Mr. Haribans, Sahai, 
for the Respondents, 


JUDGMENT,.—This aage. had already 
been before us and was adjourned for the 
produstion of the resord of eertain proseed. 
ings whieh were taken under seetion 83 of 
the Transfer of Property Aet. 

We sent for that resord in order.to. 
enable.ua to deside a plea whieh was raised 
in both the Oourta below, ‘It was whether 
a deposit whieh undoubtedly was made by 
the mortgages in this ease was в valid 
deposit so as to atop the running of interest. 

It has been found as a matter of faot 
that the mortgagee in this ease, thatis to 
say the person in whose favour the mort- 
gage purports to have been exeouted, was 
one Ram Lagan, who was atthe time of 
the mortgage a minor. So far as ean be 
ascertained, he was at that time about five 
years of age and aesording to the evidense 
on the resord the Court below has found 
that he was а member of a joint Hindu 
family along with his father, one Mahadeo 
Das. 

The resord of the section 88 proceedings 
has been brought before us, and from this it 
appears that on the 19th Auguat 1909 an 
applieation was made to the Court asking 
for servise of notiee on the mortgagee, who 
was described as "Ram Lagan minor, under 
the guardianship of his father Mahadeo 


m dianship of his father Mahadeo Das. 
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Das." It was ‘also proved. from the reeord 
that on the date this applisation was pre- 
sented, the mortgagors deposited into the 
Oonrt a sum of Rs, 1,446.6-0 whieh repre- 
sented’ the sum than due on aesount of the 
mortgage. ' 

жів further elear, however, that no appli. 
eation was ever made to the Court for the 
purpose of having Mahadeo Das sonatituted 


the guardian ad ‘litem of his minor son Ram: 
` Lagan for the purpose of reseiving. Bervioe 
. of.noties under sestion 83 
: of Property Áset. 


of the Transfer 
A notiee did issue 


addressed to Ram Lagan under the guar- 
All 


that appears is that this notise was gbugk 


- пр on the door-post of the house and that 


‘the serving offiser reported that he was 


not able to effeet personal servise either on 
the minor or the father. When this notices 


' was returned, the Oourt direoted the proseed- 


ings to beshelved. 

It would, in our opinion, be impossible to 
hold that ‘the Courts below were wrong in 
desiding that the minor was not bound by 
these proseedings under seetion 83. The 
law on the subjeet, whieh is contained in 
gestion 108 of the Transfer of Property Aet, 


has, we think, been rightly interpreted һу. 


the Court below and in support of the 


` interpretation there isa ruling of the Bom- 


bay High Qourt reported as Pandurang 


` Babu Parab v, Mahadajt Moreshvar Gokhule 


a). 


The matter, however, does not appear to ов 
to ənd here. Mr. Agarwala for the appellants 
has sontended that apart from the deposit pro- 


. seedings taken under sestion 83 of the Trans- 


fer of Property Aot there was, in fast, a valid 
terider of tho mortgage money before the 
money was put into Court, This plea was 
raised in the lower Appellate Court, bat the 


. learned District Judge refused to entertain 


it on the ground that no sugh ease had been 
set up in the written statement, 
It is quite true that no sueh plea of ten. 


` der, as distinet from the deposit in Court, 


was raised in the written statement which 
has been filed. We have, however, sertain 
statements made by the Pleaders of the 


. parties which are set down оп page 10 of 


the paper-book, Those statements perhaps 


(1) 27 В, 23; 4 Bom. L, В, 714, 
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do not indieate that а direat tender of the 
money was made to Mahadeo Das, the father 
of Ram Lagan, but it may at any rate be 
said that they suggest that something of 
the kind was done. We notiee moreover 
that evidenee was allowed to be adduced in 
the First Court for the purpose of showing 
that а definite offer of the mortgage money 
was made to the father of Ram Lagan. 


‘The Subordinate Judge has dealt with this 


matter at length in his judgment and we 
need not at the present Маде refer to it 


` further. 


There ean be no doubt that at the time 
this mortgage was made, the present plaint- 
if Ram Lagan was, assording to the find- 
ings of the Court below, & lad of about 
five years of age. It is apparent that he 
and his father Mahadeo Das sonstituted 
& joint Hindu family and that Mahadeo 
Das was the managing member of that 
family. If we are to take into aseount the 


. fast that this transaetion of mortgage was 


really entered into by the joint family eon. 
sisting of Mahadeo Das and his son and if 
we believe that at the time of these deposit 
proceedings, that is to say in the year 1909, 
Ram Lagan was stil aj minor, then we 
think it might well be held that an offer to 
pay the mertgage money to the managing 
mbémber of the joint family was a good and 
valid tender in the eye of the law. 

It has, however, been objeeted that thia 
esse was not definitely set up in the Court 
below, and that perhaps is sorreet, At the 
same time there is evidense on the reeord 
to indieate that the money whieh was 
advaneed was the property of a joint Hindu 
family and, we think, for the purpose of 
doing justiee between the parties this isa 
question whieh requires further investiga- 
tion. Т6 is to be observed that on the 29th 
August 1909, when the deposit was made 
іп Court, the mortgage amounted to 
Rs. 1,445-6 0, -At the present time the 
claim has swelled to Rs. 8,896.12-0, the 
difference representing the interest whieh 
has aecrued between the year 1909 and the 
year in whieh this suit has been brought. 
The matter is one of great importanse to 
the representatives of -the mortgagors and 
we think, as we have said, that eomplete 
justise cannot ba done without a further 
investigation into the matter. We have, 


. therefore, desided £p remit two issues to the 


' 7 Vel. LXIV] 

MAUNG SEIN THWE 0, MÀ BHWIE YI, 
lower Appellate Court for disposal. 
are as follows:— 

(1) Was the mortgage debt due under 
the deed of 15th Desember 1900, for the 
. purpose of sesuring whish the bond i in suit 


They 


was exeeuted, a debt due to the joint Hindu - 


family sonsisting of Mahadeo Das and his 

. воп Ram Lagan, or was the money due to 
Ram Lagan alone? 

(9) Was ап uneonditional tender of the 


mortgage money made to Mahadeo Das by . 


the appellants? 
с The parties will be at liberty to adduce 
any evidenee they ehoose on these issues and 
: the Court below should return its findings 
within two months from the date of the 
' receipt of this order. Ten days will be 
, allowed after the findings have been received 
in this Court to file objections. 


Issues vemiited. 


LOWER BURMA OHIEF COURT. 
ғ Стих MisokLLANEOUS АРРЕАГ, No. 47 
оғ 1919, 
lAugust 3, 1920. —— 
Présent:— Mr. Justiee Robinson, Acting 
-! Ohief Judge, and Mr. Justice Masgregor. 
MAUNG SEIN THWEC--APPELLANT ' 
{ tersus 
MA SHWE YI— RESPONDENT, 
Buddhist Law, Burmese-——Inheritance—Step-mother 
PE DEC of filial relations—Separate resi- 
4 e C8. 


A step-son is, under Burmese Buddhist Law, entitled 
to suceced tothe separate property of his step-mother 
to the exclusion of the latter's parents and colla- 
terals. [p. 415, col, 1.] 


Mere separato residence does not РЕ and 


. by itself prove or even set up ап inference of в 
breach of filial relations such as would deprive a 
ohild of his rights, [p. 416, col, 2.] + 


Appeal against an order passed by the’ 


Additional Distriet Judge, Tavoy. 
' Me, May Oung, for the Appellant. 
JUDGMENT. 
*  Rosissow, О. О. J.—This is an appeal 
from ап order granting Letters of Adminis- 
‘tration to the Estate of Ma Hla Mo, to her 
‘firat sousin Ma Shwe Yi. 
onea before obtained Letters, but they had 
been revoked on the applisation 
appellant. 
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Ma Shwe Yi had ` 
of ithe 
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Ma Hla Me was married to one Mating 
Pe. They had no children. On Maung Pe's 
death she married Po Nan Ya who had a 
son, the appellant, Po Nan Ya died six 
months after the marriage and there was 
no issue, Ma Hla Me's father, Maung Shwe 
Yin, survived her but he ie now also dead. Ma 
Hla Me is said to have left a house worth, 
aesording to the sehedule filed, Rs, 500, and 
&esording to respondent in her evideneo, 
Ra. 1,500 to Rs. 2,000, This house had been 
eonveyed to appellant by Ma Hla: Me by a 
registered deed, and appellant asserta that it 
is his property and that Ma Hla Me owned 
no property on her death. Even assuming 
that she left this house, however, appellant 
elaimed that as her step-son he is her sole 


heir, exoluding respondent and other sollate- 


rals; and that, therefore, Letters sould not 
be and should not have been granted “to 
respondent, 

The learned Additional District Judge 
has apparently held that on Ma Hla Me's 
death her father Maung Shwe Yin was her 
heir and he has treated this house as 
undivided ansestral property, and I am unable 
to follow or understand his reasoning. 

The house was the separate property of 
Ma Hla Me and on her death her heir was 
the appellant. He was entitled to sueseed to 
the exolusion of her parenta and oollaterals. 
This was laid down in Ma Gun Fon v, Maung 
Po Куше (1), and there is elear authority for 
it in the Manugye, Book 10, sestion 6. 

This being so, it was elearly nesessary 


that the lower Oourt should have eome to 


a finding on the point, Had that -finding 
been in favour of the appellant, Lettera 
sould not have been granted to Ma Shwe 
Yi, às under sestion 23 of Aot V of 1881 she 
wonld not be entitled to any part of the 
deceased’s estate; 

Mr. May Oung’ points out that there was 
no evidenee that appellant had not lost hia 
rights by separate living and a breach of 
filial relations. We ara not prepared to 
assent to the view that a man who has proved 
that he is an heir has further {с prove that 
he has not broken off filial relations in sush 
а ease as this. It appears to us that it would 
have been for Ma Shwe Yi to allege 
and prove this. But, however this may be, 


S (1) 2 U. B. R. (1897-01) Buddhist Law, Inheritance, 
p. 66. 
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there isin this ease not only no sush plea 
bat there is an admission by Ma Shwe Yi 
that appellent supported Ma Hla Me up to 
her death. Mere separate residence does not 
now-a-days and by itself prove, or even set 
up an inference of, a breash of filial relations 
впоћ as would deprive a ehild of his rights — 
Maung Kyaw Yan v. Maung Po Win (2). It 
is there pointed out that it was for respond. 
ent to eharge filial neglest. | 

For the above reasons the appeal is assepted 
and the Letters of Administration granted to 
Ma Shwe Yi are revoked. Respondente 
must pay the. appellant's eosts in this Court 
and in the Court below—~Advoosate’s fees, two 
gold mohurs. 

MACGREGOR, J,—I sonour. 

Appeal accepted 

(2) 2 U. B. В. (1904-06), Buddhist Law, Inherit. 

anos, p. 1. 


ALLAHABAD HIGH COURT. 
Skcoxp Огу. Арркат, No, 1362 or 1919. 
July 15, 1921, 
Present :—Mr. Justice Tudball and 
Mr, Justice Sulaiman. 
BHAGWAN DAS—DzrENDANT— 
APPELLANT 
versus 
. BADRI PRASAD AND ANOTHER—PLAINTIFES 
—RusPONDENTS. 
Pre-emption—COustom—Wajib-ul-arz—Dastur dehi— 
Enties conflicting—Custom not established—Omission 
of entry in recent wajib-ul-arz—Contract, 


A oustom of pre-emption was recorded in a 
wajib-ul-ars of 1880, but the dastur dehi of 1848 
contained no reference as to the custom but rather 
stated that all the  co-sharers had power to 
transfer property in their possession; also the 
wajib-ul.are prepared at a Settlement subsequent to 
1880 contained no entry of any custom of pre- 
emption : Р 

Held, that in view of the conflicting entries no 
custom of pre-emption was established. 

Held, also, that as the period of the Settlement 
of 1880 had expired, no question of a subsisting 
contract arose in the case. 

Seeond appeal from a deorea of the 
Additional Subordinate Judge, Banda, 
dated the 12th June 1919, š 

Mr. P. L, Banerji, for the Appellant, 

‘Mr, S. P. Sinha, for the Respondents, 
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JUDGMENT.—This is a defendant's 
appeal arising out of a suit for pre-emp- 
tion. Both the Oourts below have desreed 
the suit. The plaintiff produced a вору 
of the waytb-ul.are of the year 1880, 
which resited that there was a sustom 
of pre-emption and also gave details of 
the oustom. The defendants, however, 
prodused а вору of the dastur dehi of 
the..year 1843 and also produeed the 
patwart to show that there is по entry 
of any sueh oustom in’ the  wajib-ul. 
ars of the resent Settlement of 1313 Fasli. 
There is no other evidense in  praof of 
the eusiom of pre-emption, There are, 
however, a few instanses of sales to stran» 
gers, but it is not elearly shown whether 
those sales took plase with the consent 
of the oo-sharers or not. The learned 
Distrist Judge thought that in the dastur 
Чем, of 1848 there was по referenae to 
the right of pre-emption at all, and relying 
on the osse of Harnand v. Kallos (1), he 
was of opinion that the presumption that 
the entry in eajtb-ul-arz of 1880 was a 
resord of sustom had not been rebutted 
and that the eustom was proved, In our 
opinion the learned  Dietrist Judge was 
alearly in error. It is not only that in 


7 the dastur dehi of 1843 there is no reference 


to the right of pre-emption, but we ; find 
that paragraph 2 of that doeument states 
elearly that all the seo-sharers have power 
to transfer property in their possession, 
This power is not subjeet to. any. restris- 


. tions, . This.elearly negatives the existense of 


right of pre-emption in the year 1843. There 
is absolutely no evidense to show that there 
was any oecasion for the eustom to grow up 


between the years 1843.and 1880, when the 


wajib-ul-are relied on by the. plaintiff was 
drawn up, The ease referred- to by -the 
learned District Judge is, therefore, elearly 
distinguishable. In oar opinion when, these 
two entries sonfliot with each other, the 
plaintiff has failed to diseharge the burden 
of proving that there is a .eustom under 
whieh he ia entitled. to preempt in the 
ease of а lease. We may note that the 
period of the Settlement of 1880 has expired 
and no question of a subsisting contract 
arises in thia ease. Wa, therefore, allow the 


(1) 8 Ind. Cas, 3; 6 A. L, J, 779; 81 А. 638. 
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appeal, sot aside the deerees of the Courts 
‘below and dismiss the plaintifi’s suit with 
sosts in all Courts, 
Appeal allowed, 


LOWER BURMA OHIEF COURT. 
Отуп, Revision No. 21 or 1920, 
у August 12, 1990, 
Present: —Mr. Robinson, Officiating 
Ohief Judge. 
V. Р. T. REDDYAR-—A»pricANT 
vereus 
У, R, М, ARUNAOHALEM OHETTY— 
RESPONDENT, 
Civil Procedure Code (Act y of 1908), s, 78 
—Rateable dishibulion — = и 
оѓ Pew Ne LU DNE iE 


Section 73 of the Civil Procedure Oode does not 
contemplate a rateable distribution between decree. 
holders and any persons claiming to be oreditors 
but who have not established their claims by prov. 
ing them and obtaining decrees, [p. 417, col. 2.] 

Where & mortgaged property is sold in execution 
of & decree free from the mortgage, the mortgagee 
hes a mortgage lien on the proceeds of the sale 
and no more. To enforce that lien he must proceed 
in the ordinary manner by way of suit, He cannot 
id Ed ан x pr mortgage amount paid out to 
socius Lo. AAT, cary A 1n execution pro. 

Applieation for revision of an order passed 
by the Sub-Divisionaj Judge, Insein, 

Mr. 8. N, Sen, for the Applicant, 

Mr. Doctor, for the Respondent, 

SUDGMENT.—Ramasawmy Chetty ‘ob- 
tained & money decree against the present 
petitioner. In exeaution certain immoveable 
property was attached. Respondent claimed 
а mortgage on that property. The mortgage 
was admitted and the land sold free of the 
mortgage. Petitioner, however, denied the 
sorreotness of the amount elaimed to be due, 
The Oourt held quite righily that this was 
а question fhat need not be gone into at that 
stage. 

Then respondent applied for leave to bid 
and io Bet off the amount due to him. The 
Oourt held that ав the sale was to be Íree of 
the mortgage he sould not -be allowed to 
‘set off, but permission was given him to bid, 

He repeated his applieation later and 
the order was that without going through the 
assounts it was impossible to say twhat the 
exaet amount due was; leave to set off was 


27 


refused, it being pointed out that he was nof 
a decree. holder, 

The property was sold and respondent 
was the highest bidder. He paid the amount 
into Court, On 2nd January 1920 the 
Court sanetioned the payment out to him of 
the amount he elaimed вв due on the mort- 
gage. This was without any notise to the 
petitioner. Petitioner applies for revision of 
this order, 

It is not denied that the order must be 
set aside, aa the mortgage amount is dis- 
puted and there has been no enquiry as ta 
what is due, but Mr. Sen for petitioner 
urges that respondent must re-pay the money 
drawn and sannot obtain an order for pay- 
ment until he has obtained a deeree, Mr, 
Dootor argues that an enquiry as to the 
amount due ean be held in these exesution 
proseedings and that there is no necessity 
for respondent to bring a suit. 

Sestion 73 of the Code of Civil Prosedure 
is intended to avoid the neeessity for emoh 
one of several areditors who hold desrees sepa- 
rately applying for attashment and separate- 
ly selling the property. Its objeet is to 
avoid a multiplieity of proseedings and to 
insure an equitable distribution to all the 
ereditors by putting them on the same foot- 
ing. But it does not contemplate rateable 
distribution between desree-holders and any 
persons elaiming to be ereditors but wha 
have not established their olaims by proving 
them and obtaining a deeree, Here even 
though the mortgage be admitted, tha 
amount due is strenuously denied and yet 
the mortgagee has been paid the full amount 
he olaims without any enquiry into it and 
without the mortgagor being given any 
opportunity of being heard, 

Proviso (b) to the seotion lays down 
what the result of a sale free of the mort. 
gage is to be, and it gives the mortgagee tha 
same interest in the proceeds of the sale аа 
he had in the property whieh is sonverted 
into money. He has, therefore, & mortgage 
lien on the proseeda and no more. To enforea 
that lien he must proseed in the ordinary 
manner by way of suit. 

Mr. Dootor refers me to two oases, Pursho- 
fam Stdheswar wv. Dhondu Amrit Danwate 
(1) and Vishnu Dikshit v. Narsingrav (2). 


(1) 6 B. 582; 8 Ind. Dec. (x. в.) 843. 
(2) 6 B. 584 7 Ind, Jur. 84; 8 Ind. Deo, (x. в.) 
844, 


418: 
YAD EAM Y., BiLDEO SINGH, 


These oases merely lay down that the Exeeut- 
ing Court вап enquire into the meriis of the 
mortgage elaimed, and that although the 
amount slaimed is in excess of the pesuni- 
ary limits of its ordinary  jurisdietion. 1t 
does this in order to apply one or other of 
the provisos. But these authorities do nob 
lay: down that as a result a mortgagee 
who has not proved his mortgage olaim and 
merged it iu & desree san share in the sale 
proseeds. When the mortgage is denied, the 
enquiry will be necessary in order that the 
sale proalamation may be properly drawn up. 
Hla Baw v. 8. K. R. Muthia Oketty (3). 

` The order is, therefore, set aside and the 
money should bə refunded. If respondent 
fails to do this, petitioner has bis remedy as 
laid down in sub sestion (2) to gestion 73. 

+ This spplisation is assepted with eosts— 
Advosate’s-fees two gold mohurs, 


Appeal accepted, 
* (8) 8 L. B. R. 275. 


ALLAHABAD HIGH COURT. 
Seconp Civi, Arrear No, 157 or 1920, 
E - July 20, 1921. 
Present: —Mr, Justice Stuart, 
-YAD RAM AND AXOTHER—DEFENDARTS— 
. APPELLANTS 
versus 
BALDEO SINGH—Puatstips— 
RESPONDENT, 
Agra Tenancy Act (II of 1901), s. 20—Occupancy 
*holding—Mortgage created before enforcement of Act— 


Relinquishment by .morigagor to zemindar—Right to 
redeem transfered. 


Whereas a mortgage of: occupancy holdings made 
before Act 11 of 1901 came into force was a legal 
„mortgage, в subsequent relinquishment by the mort. 
gagor of such a mortgage of his rights in the 
‘oconpancy holding in favour of the zemindar for а 
‘cash consideration amounts to a transfer of the right 
to redeem to the zemindar, 

+ Second appeal from a deeree of the Sesond 
:Additional subordinate Judge, Aligarh, dated 
«tho 19th Noyember 1919, 

Mr, Braj Nath Vyas, for the Appellants, 

Mr. Panna Lal, for the Respondent, 

JUDGMENT.—This appeal refers to а 
.mortgage of osoupanoy rights in a holding 
made before Шова] Aet II of 1901 ваше into 
forog. The ‘mortgage of:ooesupaney rights 
‘was в legal mortgage, The mortgagor has 
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subsequently relinquished his rights in favour 
of his Zemindar for a sash sonsideration, 
The resignation -soupled with the sash 
consideration amounted to a transfer of the 
right to redeem tothe Zemindar. The first 
plea taken in the grounds of appeal that 
there was no effestive transfer to the plaintiff. 
respondent faile, The plaintiff-respondent 
had а right to redeem. The second plea 
taken in tha grounds of appeal fails іп view 
of the deeision of the Fall Bensh ruling in 
Raghunandan Rai v. Raghunandan Pande (1), 
I, therefore, dismiss this appeal with вовів, 
which will- include in this Court fees on the 
higher s5ale. 
х Appeal dismissed, 

(1) 61 Ind. Cas, 812; 19 A. L. J. 573; 43 А. 638. 





BOMBAY HIGH COURT, > 
Second Civit, APPEAL No, 616 оғ 1920, 
' A June 15, 1921, : 
Present :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Shah, 
:BASWANTAPPA IRAPPA DESAT anp ` 
: OTHERS— PLAINTIFF— Á PPELLANT 
К f Versus i 
. BHIMAPPA YELLAPPA KOPPAD 
' AND OTBERS—DZFESDAWTS— REBPONDEATS, — 
Easements Act (V of 1882), ss. 16, 17 (c) —Surface 


water—Owner of lower land can acquire right to flow 
of water from higher land—Prescription, 


Although itis quite possible that, the owner of 
one piece of agricultural land might acquire the 
right to drain his water on to the land of another, 


it would be more natural in hilly districts for the ' 


owner of lower land to acquire by prescription the 
right to receive through well-defined channels water 
which either falls on or flows into higher land. It 
is only in such a way that cultivation in such dis- 
tricts can proceed and there is nothing to prevent 
the owner of land on a lower level from acquiring 
such a right against the owner of land on a higher 
level. fp. 419, col, 2.] : 

Sesond appeal from в decision of the Dis- 
trist Judge, Dharwar, in Appeal No. 124 of 
1918, reversing & deeree passed by the 
Sesond Class Subordinate Judge, Hubli, in 
Civil Suit No, 680 of 1916, 

Mr, A. (9. Desai, for the Appellant. 

Me. Nilkant Atmaram, for the Respondents, 

JUDGMENT, 

Maotgon, O. J.—The plaintiff sued for a 
permanent injunction restraining defendants 
Мов, 1 to-4 from, interfering with the plaint- 


à 


ve 
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iff's right to get water from the land either 
in the ownership or ossupation of the defend- 
ants, and Rs. 25 as damages. Exhibit 37 ів 
the map prepared by the Commissioner, whieh 
eorreetly shows the position of the various 
Survey Numbers mentioned in the sase and 
the water channels. Defendant No. 4 is the 
owner of Survey No. 91, but has let that 
Survey Number to defendants Nos, 1—3, who 
are alao the owners of Survey No. 4. The 
'plaintiff was the owner of Survey Nos. 92 
and £6, e 

The plaintiff's ease is that he was entitled 
‚вв of right to get the rain water which was 
flowing through Survey No. 91 on to his 
land by means of existing shannels, and that 
the defendants were not entitled to obstruot 
ды flow of the. water through those оһап. 
nels, 

The Trial Oourt deaided in favour of the 
plaintiff, but unfortunately owing to an 
insorrect map being used, it found that the 
plaintiff was entitled to sueeeed, not only 
Бевацве he had acquired a presoriptive right 
60 reseive this water, but besause he had 
the ordinary right of a riparian owner with 
regard to the main shanoel, which sarried 
‘away the rain water towards а tank, Ona 
‘reference to the Commissioner's map, Exhibit 
‚87, it- will be perfestly elear that the Trial 
Üourt was in error in thinking that the 
plaintiff was а riparian owner bssause the 
main ohannel flowed entirely within Survey 
No. 91, and the water whish flowed on to 
„the plaintiff's land flowed through shannels 
_ taking off from the main ehannel at right 
angles, 


The Appellate Judge was, therefore, eorreot. 


in pointing out that the plaintiff was nota 
riparian owner in regard to the ‘main ehan- 
nel. He omitted to noties that what tha 
"Trial Court had awarded to the plaintiff was 
‘a direstion against the defendants that they 
should re-open the mouths of the aross.chan- 
nels taking off from the main shannel, so that 
-the water therefrom sould flow on to the 
plaintiffs land. Assordingly finding that the 
plaintiff was not a riparian owner, he dismiss- 
ed the suit. 

Now the defendants have relied upon ses- 
tion 17 (c) of the Indian Easements Aet, 
whieh provides that a right to surfaee water 
not flowing in a stream and not. permanently 
solleated in а pool, tank or otherwise, 
. cannot be  aeguired by  preseription, 


more 


and cannot be an easement under sestion 
15 to bs  &equired by prescription. 16 
appears to me that we must consider this ease 
aesording to the natural eonditions and 
situation of the Survey Numbers iu question, 
From the map the trend of the land is to- 
wards the plaintiff's field. Therefore, the 
rain-water, whioh falls on the upper land, 
will gradually find its way to the lower land 
and there вап be little doubt that the water 
which passes through Survey No. 91, not 
only  ineludes water whish astually falla 
on Survey No, 91, but alao water soming on to 
Survey No, 91 from the higher land, and tha 
object of the owner of Survey No. 91 was to 
get rid of this water, as paddy was not grown 
on Survey No. 91, by passing the water 
through a well.definsd shannel into the tank 
in Survey No. 93. There is no evidence to 
Show when the offahoots were made at right 
angles for some of the water to flow on to 
Survey No. 86. Butit seems to me, eon- 
sidering the position of these landa and the 
aonditions of agrisulture in this part of the 
country, it would be very inequitable to hold, 
if the plaintiff had been enjoying the water 
by means of these shannels for a certain 
number of years, that he sould not aequire 
a preseriptive right to reseive water through 
the hannelas  unobstrusted, which would 
entitle him to some to the-Oourt to ask for 
relief; in oase obstrustion was eaused by the 
owner of Sarvey No. 91. Oonsiderable 
eonfasion has arisenfrom sonsidering the 
саве fromthe point of view that the defend. 
ants were the owners of a dominant tenement 
having а right to discharge their water on to 
‘the plaintiff's land as owner of the servient 
tenement. But in the ease of agrieultural 
lands the right may very well ba just 
the opposite way. Although it is quite 
possible thatthe owner of опе piese of land 
might acquire the right to drain his water 
ontothe land of another, it would be 
natural in hilly distristz, sueh 
as the one in whieh the suit lands are situate, 
for the owner of the lower land to aequire 
a right toreseeive water whish either falla 
оп ог flows into the higher land. It is only 
in sush a way that eultivation in such dis. 
triets aan proosed; and no authority has been 
pointed out to us whish would prevent 
tha owner ofthe land on the lower level 
from aequiring such a right against the owner 
of the land on a higher leyel, 
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Sush being the facts in this ease, 16 seems 


,.to me that the plaintiff has established the — 
, fast that he had been aceustomed to reseive 


j water on to his land by means of well-defin- 


ed channels from the defendante’ land. No 
`. partienlar period has been mentioned, but 
. the question would be a question of fast 
— how. many years the plaintiff had enjoyed 
; this right. Evidently the Trial Court same 
; to the sonelusion that the right had been 
‚ enjoyed for sush a period that the plaintiff 
, was entitled to ask the Oourt to grant 


ап injunction against the defendants. 
,Althoagh the length of the period 
,of the user does not seam to have 


. been eonsidered, it seems to have been admit- 
‚ ted, orat апу rate taken as granted, that 
‘the period of the user was sufficiently long 
to entitle the plaintiff to an injunotion, 
` Onee it had been desided that his user was 
-suffisiently long, he was entitled to an in 
.junotion. But that question unfortunately 
.has not been eonsidered by the lower Appel. 
late Oourt, and the appellants in that Oourt 
“were entitled to a finding on that question 
‘of fast. The вазе proseeded on the footing 
that the plaintiff had been getting this water 
for в very large number of years, and the 
‘argument was that, however long they might 
‘be getting it, they would never aequire the 
right to have it. 
, The order dismissing the plaintiff's suit 
amust be set aside and the oase must go 
baok to the lower Appellate Court to deside 
whether the plaintiff has been getting the 
water flowing from Survey No. 91 for such 
a time as would entitle him to anorder for 
an injunction against the defendants res- 
training them from preventing the water 
from flowing on to his Survey Numbers. 
It is rather doubtful whether there was 
sufficient evidenee in the Trial Court on the 
question hdw long the plaintiff has been 
getting the water, aud, therefore, it would be 
open to the lower Appellate Court to eall for 
evidenee if itis not able on the reeord to 
some to a conclusion on this question, The 
appellant will be entitled to his eosta of the 
appeal. The lower Appellate Oourt will 
have to deside the question of damages, 
having allowed the appeal on a wrong ground, 

Sgan, J,—1 agree. 

Appeal allowed; 

Bank Oase remanded, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Frest. Отуп, Арриат, No. 10 or 1920. 
А Marsh 19, 192i. 

Present: —Mr. Hallifax, А. J. О. 
HARLAL-—DzxrERSDANT—ÁÀPPELLANT 
versus 
NARAYAN-—PrAITUFF —Respoupent. 

Civil Procedure Code (Act V of 1908), ss, 141, 161, 
О. XXI, vr. 57, 64—Emecution proceedings — Haeculion 
application dismissed in — default ——Restoration — 
Inherent power—Attachment —Sale—Collector—Power 
to dismiss execution application in default, 

Section 141 of the Oivil Procedure Code does not 
apply to execution proceedings, so as to empower 
the Court to restore to the file under Order IX 
an application for exectition which has been dis- 
missed in default, Гр. 425, col. 1.] 

A Court, however, has inherent jurisdiction under 


‘section 181 of the Civil Procedure Coda to restore 


to the file an applioatien for execution which has 
been dismissed in default for the ends of justice 
and to prevent abuse of the process of the Court, 
[p 424, col. 2.] 

An order of restoration of an application dis. 
missed in default revives the attachment which 
came to anend on the dismissal of the execution 
application and an auction sale without fresh attach 
ment is valid, [p. 422, col. 2] 

The words of rule 64, Order XXI, are not 
exhaustive and exolusive in respeob of the property 
that a Court may order toibe sold. An auction. 
sale cannot, therefore, be invalid merely because 
of aflaw in the. absence of an attachment. Ap. 423, 
‘ool. 2; p. 424, col. 1.] 

A Collector i is invested with all the powers which 
“the Court may exercise in the execution of the 
decree,” These include the pewer to dismiss under 
rule 57 of Order ХХІ, but do not include the 
powers to investigate claims made or objections 
preferred under rule 58, because such an investiagtion 
Mery A be in the execution of the decree. Гр. 423, 
col. 1 

Appeal against an order of the Subordi- 
nate Judge, Nagpur, dated 10th Desember 
1919, in Civil Suit No, 21 of 1919. 

Sir B. К, Bose and Messrs. M. B. Kinkhede 
and P. N, Rudra, for the Appellant. 

Mr. W, Н, Dhabe, for the Respondent, 

JUDGMENT.—This suit does nof pre. 
tend to be dnything but an attempt to pro. 
fit by the sold letter of the law of prose. 
dure, in direst opposition to its spirit. A, 
money deeree was passed against the plaint- 
iff'sfather on the 9th of Marsh 1916 and 
in exeeution thereof on the 5th of June 1916 
ihe desree holder attached the villaga 
of Lonkhari,a housein that village and & 
house in Nagpur and some moveable prox 
porty. The judgment-debtor died on tha 
19th of July 1916 and on the 26th of Auguat 
1916 the name of his son Narayan Sonar, 
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the plaintiff in the present suit, was brought 
on the record in plase of his. The deeras- 
holder then applied for sale of all the pro- 
perty under atiashment.  Assordingly on 
the 16th of Desember 1916 в. Form О” 
was drawn up in respest of the village and 
Bent to the Oollestor, who ressived it on the 
Qnd of January 1917. At the same time 
the Exesuting Oonrt went on itself with the 
proaeedings in respeot of the two houses and 
the moveable property and eertain stand- 
ing srops that were attashed later and 
ordered a date for the sale of this property 
to be fixed by the Nazir. On the 23rd of 
January 1917 the Collestor sent the 

“Worm О ” bask to the Civil Court for aorres- 
tion, as it still bore the name of the original 
judgment.debtor who was dead, and or. 
dered the proseedinga to " be filed.” 

The Civil Court did not sorreet and 
return the " Form О” to the ОоПевіог at 
onsa, apparently besause enquiry waa then 
being held into some objestion made by 
the judgment-debtor. In the sourse of the 
proseedinga in the Civil Court the following 
order wag passed on the 12th of January 1918; 
“Parties absent. Case dismissed in default, 
Property attached shall be released. Costs on 
judgment debtor.” Immediately after this 
somes the following order passed on the 

‚ваше day: ` Desree-holder’s Pleader, Mr. 
Deo, appears and states that he was busy in 
another Court, henge he did not appear in time 
and he will suffer mush loss if this exeaution 
proseeding is dismissed, for he woald not be 
allowed to attach the share cf the deooased 
judgment-debtor whieh he bad alreadyattaoh- 
ed in his lifetims, Judgment.debtor by guar- 
dian and Mr, Paranik. He objests to the zet. 
ting aside of the previous order. I think it will 
be very herd on the deores-holder. Therefore, 
I set aside the order of dismissal in default. 
Nazir shall fix date of sale by 19th January 
1918." This order of sale was apparently 
sonsequent on the desision of the various 
objections, which had then been given and 
referred only to the moveable property and 
the two houses, In esonsequense also of this 
desision of the objestions a fresh Form 
С, bearing the plaintiff's name in place of 
his father’s, was sent to the Colleotor 
and reashed him on the 18th of February 
1918. 

The original  proeeedings before the 
Qolleetor had been filed and were apparently 
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regarded аз eonsluded, besiusa a now. 
number is given to the proseedings on the 
eorrested " Form O.” It is, however, quite 
elear that the original prossedings begun on 
the 2ndof January 1917, when the Form. 
O ” was first reseived by ‘the Oolleetor, had 
not terminated when the " Form О?! was 
returned for amendment, but remained 
pending while it was with the Oivil Court 
and continued on its return, Even the 
Civil Court seems to have been under the 
impression that an entirely new " Form 
O” was being sent, but a mistake like 
that cannot alter the real nature of the 
proeeedings. On reseipt of what was olear- 
ly the original " Form О duly amended, 
the Oollestor ordered notises ‘to be issued, 
and on the 9th of April 1918 resorded the 
following order; "Deeree-holder absent, Case 
enlled twise, onse at 11-30 and again at 12-45, 
I sent for Mr, Deo, Pleader ; bnt he too he is 
not to be found. The proseedings ara, there- 
fore, &iruek off in default, The Civil Court 
be informed assordingly." It was apparent. 
ly again a matter of the Pleader being 
engaged elsewhere, as immediately after 
this we haves similar cansellation of the 
order to that made in the Civil Couvt on the 
12th of January 1918 in these words : " Mr. 
Deo appears just after the above was re- 
eorded. I restore the ease, 1 find that 
the jadgment-debtor was not served. Deerea- 
holder to take out & spesial Majkuri again 
and to deposit Talbana within two days. Case 
for 24th April 1918, Н 
Later the ‘Form O” had ones 
again to return to the Civil Oourt for amend. 
ment, as it wrongly deseribed the desree 
Y whish attashment was made as being 
" A Olass ” deeree, that is, one spesifically 
ordering sale of the property. This sorres- 
tion, however, did not take long and the 
village was putto auetion by the Oollestor 
on the 9th of January 1919 aud sold 
to Harlal Tiwari, the defendant in ‘the 
present suit. When the question of the 
confirmation of the sale was before the 
Collestor, the judgment-debtor urged that 
the whole proseedings were void, besause 
they had been "struek off in default” on 
the 9th of April 1918 and the Oourt had 
no power to restore them, The objestion 
was overruled, and the sale was sonfirmed 
on the 6th of Marsh 1919, No appeal waa 
preferred againat this order to the higher: 
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Revenue Authorities, Instead the present 
suit was filed on the 25th of April 1919. 
Narayan Sonar, who is stil in aetual 
possession of the. village, asks in his plaint 
for a declaration that the sale made and 
eonfirmed by the Oolleator is void and that 
he is still the owner of the village. The 
illegality of the sale is said to arise out of 
that of the orders of the Oivil Court 
onthe 12th of Janusry 1918 and of the 
Oollestor on the-9th of April 1918 saneel- 
ling the order of dismissal previously passed 
onthe same day in each Court, The pro. 
seedings before the Colleetor on the 9th of 
April. 1918 are treated as arising out of 
the “Form O” which reached him on 
the 18th of February 1918. As has 
already been pointed ont, this is not 
eorreet, He was then asting on the original 
"Form О”, and we are really not sonserned 
with the order of the Civil Court passed on 
the 12th of January 1918, though it is that 
order that has been шаййу considered in 
this suit, It was passed in exeeution pro: 
seedings in respeet of two houses and oertain 
moveable property whioh are not mentioned 
in this suit at all, and at that time the exeau: 
tion ease relating to the village, which is all 
the property that is mentioned in this suit, 
was pending before the Collector, to whom 
it had been transferred by the Civil Conrt. 
Tbe matters to be sonsidered in respeot of 
the two orders are, however, nearly identical, 
The findings of the learned Subordi- 
nate Judge were as follows, In passing 
the. restoration order the Court in eaoh 
ease must have eonseived  iteelf as acting 
under rule 4 of Order 1X of the Civil Prose. 
dure Code, under the impression that sestion 
141 of the Code applies to exesution pro- 
seedings. That it does not so apply has been 
finally settled by the ruling of the Privy 
` Qouneil in Thakur Prasad v. Fakir Ullah (1). 
The dismissal of the ease by the Civil Court 
onthe 12th of January 1918 was an order 
of dismissal passed under rule 57 of Order 
XXI and on the passing of that order the вё: 
tashment eeated to exist, and sould not some 
into existenee again by the passing cf the 
second order ог in ару way ‘except by being 
made over again. Tbere is no foree in the son- 
tention that theorder of dismissal had* not 
been delivered or notified to the other party, 
ш 17 A. 106; 5 M, L. J. 8; 22 T. aM 6 Bar. P. 
Q, 7. 526; 8 Ind, Deo. (х, в.) 398 (Р.О 
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besause their  Pleader owas present 
when the application for restoration 


of the ease was made and opposedit, (I 
may remark that thie does not apply to the 
Collestor’s order of the 9th of April 1918 as 
the judgment.debtor had поё then appeared 
at all in thasCourt, but the learned Judge 
hed already’ found, wrongly as I think and 
have already explained, that the proseedings 
before the Collestor were not pending on the 
12th of January 1918.) The subsequent sale 
of the village was consequently a sale of prop. 
erty not under attashment and was, therefore, 
without jurisdiction and void. Rule 90 of 
Order XXI deals only with irregularity or 
fraud’ in eondusting or publishing a sale, so 
that this elaim to have the sale deslared 
void for want of jurisdistion could not have 
been advarced under that rule, end the 
present suit is not barred. The slaim wag 
assordingly deereed. 

If it were the Civil Court's order with 
whieh we are сопвегпей, І ево see no obieo- 
tion to treating the seeond order of the 12th 
of January 1918 as an order passed in review 
under Order XLVII of the Civil Prosedure 
Code. This sould not be done in respect of the 
Collector's order, beeause no notice was 
given to the opposite party as is required 
by role 4 of Order XLVII. Avd I ean ree 
no diffieulty in holding that the second order | 
revived the attachment, or rather that it 
simply eaneelled and expunged the first order, 
so that the first order is to be regarded as 
never having existed and the attashment as 
never having been removed, Neither the 
masking nor the removal of an attashment is 
Such an entirely abstraet sonseption 
that it ean be done by the mere writing 
and signing of an order withoutits communi- . 
eation to anybody, and tbe mere writing and 
signing of the order of dismissal did not 
actually remove this attachment, If, however, 
Such a proaeeding san remove it, then a 
similar proseeding san revive it. To say 
that because the attashment had ceased 
under rule 57 of Order XXI on the signature 
of the first order of dismissal of the applies- 
tion, it sould not be revived without вр isane. 
of a fresh warrant and a re-atteshment, though 
absolutely nothing had been dore on the 
first order, is undoubtedly an attempt to 
abuse the prosess of the Court. In these. 
oireumstanoes, provided the Court had power 
- to revive the proceedings and did so as im: 
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mediately as was done in this aass, 16 would 
not only have'the power but woald ba bound, 
under section 151 of the Civil Prosedure 
Oode, to order that the attachment should 
be regarded as sontinuing and not haviag 
oeased. These eonsiderations apply also to 
the Oollestor’s sesond order, provided he had 
the power to раза the order of restoration 
at all, This apparently he aannot be held 
to have done under Order XLVII, as I think 
the Oivil Court ean, though he may have had 
the power otherwise. 

It has been urged for the appellans 
that rule 57 of Order XXL of the Civil Pro- 
eedure Code is поё іп. foroa in tha  proo381- 
ings before the Collestor, who is represented 
as little more than a ministerial officer of the 
Oivil Court eharged with the duty of selling 
the property indisated to him or making some 
other arrangement for the payment of the 
debt. It ів pointed ont that the rules mada 
under sestion 68 of the Code and published as 
an Appendix to Cireular 1V-9 of Volume ILI 
of the Revenue Book Oirsalars clearly 
define and stristly limit his duties: they 


give him no power to adjudisate on objeotious . 


or raise the attashment, and he has not, there. 
fore, the power to dismias in default under rule 
57 of Order XXI: in oase of default he ean 
only report to the Civil Court, whish will then 
pass the necessary order of dismissal or 
adjournment. The words of the notitiestioa 
and of sestion 70 (1) (5) of ths Oivil Pro- 
bedure Code ara, however, parfestly sla". 
The Dollestor is invested with "all the powers 
whish the Court might oxarsisa in the 
exeoution of the deeree," These include tha 
power бо dismiss under rule 57 of Order X X f, 
but do not insluda the power to investigate 
elaims made or objestions preferred under 
rule 58 beaa use sush an investigation would 
not be "in the execution of the deeres.’ 
The Oollestor undoubtedly has the power to 
· dismiss an applisatiou under rule 57 and the 
terms of that rala are that on sush а dismis. 
sal “the attachment shall eease," 

In Manakjt, v. Suraynal (2) Skinner, 
A.J. O., held that the provisions of sestion 
141 of the Civil Prosedure Oode are not 
reatristed in their applieation to proseed- 
ings not under that Code, The reasoning 
adopted would  sertainly make these pro- 
visions applisable to proeeedings in exeeu. 


(2) 10 Ind. Cas, 705, 7 :N. L. R. 82, B 
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tion, but my learaed brother was “dealing 
with the dismissal iu default of an appli- 
aafion to restore to the file au applieation 
for ths restoration of a suit dismissed in 


default, As faras the ruling goes, [ must 
say, with the greatest réspest, that its 
eorrestnsss is doubtful, in view of- the 


ralings of the Privy Counsil in Thakur 
Prasad v. Fakir Ullah (1) and of the 
Oalentta High Court in Har? Oharan Ghosh 
v. Manmatha Nath Sen (3). It is in any 
ease not an authority for the view that 
the sestion oan be applied to prossedings 
in exesution, and the two rulings’ mentioned; 
with others, make if very alear that it 
eannot, 


The next matter for eonsideration 
ia the sontention of the learned Advosate 
for the appellant that even if there was 
no subsisting legal attashment on the pro. 
perty at the time of the sale, the sale is 
not, therefore, void: the latent illegality of 
the attashment must be regarded merely 
аз an irregularity whieh was immaterial 
aud admittedly did not affest the sale. to 
the prejudise of any party or іо any other 
way. Ths learned Subordinate Judge has, 
І think, rather jumped to the sonslusion 
that, besause there was no subsisting legal 
attashment at the time of the aale, the 
axle was void ab initio, eiting the ruling 
of the Bombay High Oourt in Sorabjt 
Ooovarit v. Kala Raghunath (4). This was 
by no means tha main point for aansidera. 
tion ia that sass, апі [ ваа find no dis. 
eussion of it in tha judgment. 15 was. 
found that -the абв шәп had bsen re: 
moved by the opsration of rule 55 of 
Order XXI of the Oivil Prosedarae Code 
and, therefore, the subsaqaent order for sale 
ought not to have bssu passed. For this 
raasou the sale was set aside, The learned 
Pleader for the plaintiff respondent argaad 
that rale 64 of Order XXE empowers tha 
Ooart to sell "any propsrty attashad by 
it and liable to sales" and nothing else, 
and, thersfore, the Court would exseed its 
powers if it were to sell property that was 
not legally and eompletely under its attash- 
ment, but I ean зэв no reason for thinking 
that the words of that rule are exhiia. 


(3) 19 Ind, Cas. 633; 41 O. 1; 18 О, W. N. 341. 
(4 12Ind. Oas, O11; 33 B. 156; 13 Bom. L, R, 
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‘tive and exclusive in respeet of the property 
that a Court may order to be sold. 

I aoneur entirely in the view ex- 
pressed by the Madras High Oourt in 
Muntappa Naik v. Subramania Ayyan (5) 
and agsinin Ramasami Nach v. Hamosami 
Оһе (6) and by the Calentta High 
Court in  Késhory Mohun Hoy v, Mahomed 
Muzafar Hossein (7) that a sale is not to 
be eonsidered a nullity merely by reason 
of the absense of an attashment, whish is 
intended for the protestion of the deeree- 
holder and to take the property out of 
the disposition of the  judgment-debtor. 
Indeed during the whole of the long time 
I have spent in sonsidering this базе I 
have been utterly at a loss to see how 
avy flaw in the: attashment or even the 
total absence of attachment eould аео 
‘the sale in any way. It would be just 
as reasonable for an aseused person who 
had been tried and sonvieted to say that 
his sonvistion was illegal, merely beeause 
he had not been arrested but had appeared 
in the Oriminal Court of bis own aesord 
or by assident or had been haled there by 
some unauthorized person. The property 
was under an actual attachment by the 
Court at the time of the sale, however 
irregular that attaehment may have been. 
That was suffisient to define it and to 
prevent any interferenee with it by the 
judgment-debtor, 1f he had actually trans- 
ferred it or interfered with it in any way 
during the attachment whieh he alls 
illegal, he or his transferee would perhaps 
have been allowed to sall the validity 
of that attashment in question. But it did 
in faet prevent any interference with 16 
by him, and that is all if was intended 
to do, as the Madras cases cited above 
point out. I eannot then see how he can 
even be allowed to say there was anything 
wrong with the -sale by reason of there 
being something wrong with the attash- 
ment, 

But most of this diseussion of some. 
what intricate legal questions seems to me 
really beside the point. І am satisfied that 
the prineiple enunsiated in section 151 of 


(5) 181М, 487; 5 M. L. J. 60; 6 Ind. Deo. (w.%.) 


54, 
(6) 80 M. 255; 17 M. L. J. 201; 2 M. L. T, 167. 
(7) 18 С, 188; 9 Ind. Dec. (x. в.) 126, 
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the Oivil Prosedure Códe not only autho- 
rised but also sompelled both the Civil 
Court on the 12th of January 1918 and 
the Collector on the 9th of April 1918 to 
cancel the first order of dismissal, and 
that that sancellation of the order operated 
as в eanselletion of the removal of the 
attashment, and further that in eonformity 
with the same principle the lower Oourt 
ought to have dismissed this suit on the 
finding that the flaw whieh the learned 
Judge held did exist in the  eontinuanse 
of the attashment made not one atom of 
differences to anybody in the world, The 
deeree unquestionably allows and even aids 
the plaintiff to misuse the proeeas of the 
Court to his own unrighteous advantage. 

The ease of Debt Bakhsh Singh v. 
Habib Shah (8) desided by the Privy 
Oouneil in 1913 was in many respeats 
similar to this, On the non.&ppearanee of 
the plaintiff an order was made dismissing 
the suit for default. The plaintiff was in 
fast dead and his son was unable to 
attend the Court on that day., Within 
six months of the death of the original 
plaintiff but more than thirty days after 
the dismissal of. the suit, the son’ applied 
for the revival of the suit and for the 
substitation of his name for his father's under 
Order IX, гше 9, and Order XXII, rule 3, 
of the Civil Prosednre Code. This appli- 
cation was allowed by the Court, it being 
held that the order of dismissal in default 
was passed in ignoranse of the death of 
the plaintiff and that, therefore, the Court 
had inherent power to saneel it, The 
order was set aside by the Court of the 
Jadieial Commissioner of Oudh, but was 
restored by. the Privy Oounsi], and their 
Lordships remarked: “By the Code of Civil 
Prosedure, gestion 151, it ia provided that 
nothing in this Code shall be deemed to 
limit or othetwise affect the inherent power 
of the Oourt to make aush orders as may 
be nesessary for the ends of justise, or 
fo prevent abuse of the proaess of the 
Court.’ In their Lordships’ opinion sueh 
abuse has oosurred by the sourse adopted 
in the Court of the Judicial Commissioner, 
Quite apart from section 151, any Court 


(8) 19 Ind. Cas. 526; 85 A. 331; 17 О. W. М. 829; 
11 А. L. J. 625; 180. І. J, 9; 15 Bom. L. B. 640; 
14 M. L. T. 38; (1918) M. W. N. 560; 25 M. L. J. 148) 
16 О, C. 194; 40 I, A. 151 (P. О,). | 
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might have rightly sonsidered itself to 
‘possess an inherent power to restify the 
mistake whish had been inadvertently made. 
But sestion 151 eould never be invoked 
in a ease alearer than the present, and 
their Lordships are at а loss to understand 
why, apart from points of prossdure and 
otherwise, it was not taken advantage of.” 

I venture to think that, at any 
rate in respeat of the Collestor's seeond 
order of the 9th of April 1918 if not in 
respeat of the Civil Courts sesond order 
of the 12th of January 1918, this is at 
least as olear a ease, if not a alearer, 
for the invoeation of, sestion 151. It 
is to be noted that in the esse ‘before 
the Privy Counail the restoration of the 
suit under Order IX had besome teshnisally 
impossible by lapse of time, but their 
Lordships held that the proper admission 
of the applieation under Order XXII in. 
volved that restoration as а nesessary son- 
sequence, Here also the teshniaally im- 
possible revival of the attashment follows 
as а nesessary sonsequenee of the eansel. 
lation of the order of dismissal. In the 
Caleutta High Court in Ajant Singh v. 
Sundar Mal (P. T, Ohristien) (9) and in 


Bombay in the very resent ease of 
Sonubat Baburao v. Shivaitrao Krishnarao 
(10) it was similarly held that it was 
open to the Court to set aside an order 
passed in similar  eireumstanses in the 
exeraise of its inherent powers for the 
enda of  justise, although there was no 


express authority given to it for doing so, 
In the latter oase an applisation for substitu- 
tion as legal representative of a deseased 
plaintiff had been dismissed in default, 
This order was sanselled and the appliaa- 
tion was restored and granted after the 
expiry of the period of limitation for 
making it. 

My findings on the whole sase are 
then as follows. The Civil Oourt’s order 
of the 12th of January 1918 had nothing 
to do with the sale in question in this 
suit, Seetion 141 of tha Oivil Prosedure 
Oode does not apply to  exesution pro- 
seedings, so as to empower the Court to 
restore to the file under Order IX an 
applieation in exesution whieh has been 
dismissed in default, but both the orders 


(9) 16 Ind. Cas, 587; 17 О. W. N. 862. 
(10) 60 Ind, Cas, 919; 23 Bom, L. В, 110; 45 B. 643, 
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whieh have been diseussed, the aeeond order 
of the Civil Oourt оп the 12th of Jannary 
1918 and the sesond order of the Collestor 
on the 9th of April 1918 eanselling in 
each sase the previous order of dismissal in 
defanlt passed on the same day, are per- 
festly  eompetent and valid, the latter 
under sestion 151 of the Civil Prosedure 
Code and the former under Order XLVII 
of the Civil Prosedure Oade as well Eaeh 
order: of sansellation restored the attach. 
ment whieh had  eeased on the passing 
of the order of dismissal in defanlt, but 
in any ease the sale duly held would not bo 
void merely by reason of а flaw in the 
attashment or the absense of an attaeh- 
ment. 

The suit itself is an  undisguised 
aod unblushing attempt to get what is 
not suggested to be anything but an undue 
and unrighteous advantage, to whioh the 
plaintiff is in no way really entitled, ont 
‘of the mere passing of an order of dis. 
missal whieh was not in existenee long 
enough to make one atom of difference to 
anybody. It is hard to imagine anything 
that sould be more sertainly salled an 
attempt to abuse the prosess of the Court 
and, if it were  nesessary, I should be 
quite prepared to hold that the Court was 
bound to dismiss the suit in the exereiso 
of its inherent power and duty to prevent 
such abuse, even if all the teehnisal points 
whieh have been argued and diseussed at 
gush length and with sueh astuteness had 
been desided in favour of the plaintiff, 
The deeree of the lower Oourt ія set aside 
and the plaintiff's suit is dismissed. He will 
pay all the eosts in both Courts. 


Decree set aside, 
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ALLAHABAD HIGH COURT. 
Sxoonp Orvin Arrear No, 912 or 1918, 
July 9, 1921, 

Present :—Justice Sir P. O. Banerjee, Kr., 
and Mr, Justiee Gokul Prasad. 
BHAUNI—~Derexpant—~APPELLAKT 
versus 


RAM DAYAL—Puasisrivye—Rasroxpent. 


Agra Tenaney Aet (II of 1901), ss. 197, 202— 
Landlord and tenant—Defendant pleading to be tenant 
—Reference to Revenue Cowrt—-Appeal--Appellate 
Court cannot decide. 


"Where a defendant raises tho plea that he isa 
tenant of the plaintiff, it is the duty of the Court 
under section 202 of the Agra Tenancy Aot to refer 

_the defendant to the Revenue Court and to decide 
the caso in accordance with the decision of 
the Revenue Court, and the fact that the defend- 
ant asserts that mere persons than the plaintiff 
are his landlords does not make any difference 
as to the application ef the section. Гр. 426, col. 2.] 

Where the plea of section 202 of the Agra 
Tenancy Act is overrnled by the First Court, an 
Appellate Court cannot, holding that the plea of 
section 202 is sound, decide the case relying on the 
provisions of section 197 of the Act, inasmuch as in 
such а case there is no decision by a Revenue 
Court from which an appeal could be preferred to 
that Court. [p. 426, col. 2.] 

Second appeal from a deeree of the Distrist 
Judge, Farrokhabad, dated the 9th April 1918, 

Mr. Vishun Nath, for the Appellant, 

Mr. Guleart Lal, for the Respondent. 

JUDGMENT.— We think that this appeal 
:musb prevail The fasts are these :—The 
appellant owned a 1 biswa 5-biswanst Zimin- 
dari ‘ebare. He sold 1 bisma oat of that 
share together with certain sir plots of land 
to three persons, The present plaintiff 
brought a suit for pre-emption in respeet of 
that sale and obtained a dearee, Subsequent. 
ly the plaintiff instituted the present suit 
for Yesovery of possession of the sir plots, 
His allegation was that the defendant had, by 
a deed of relinquishment exeeuted on the 
same date on whish the sale-deed had been 
executed, given up his ex-proprietary rights 
in regard to the sir land ; that the original 
vendees had obtained possession of the land 
and let it to third parties; that the plaintiff 
after bis deeree for pre emption was also in 
possession but that the defendant had dispos- 
peased him, Оп this allegation the plaintiff 
slaimed to resover possession, Amongst the 
pleas raised by the defendant was а plea to 
the effect that he was the ex-propristary 
tenant of the land in question; that he wa; the 
tenant of the plaintiff and other so«gh:rera 


(1991 


and that the suit was not maintainable in 
the Civil Court and was not maintainable 
atthe instanse of the plaintiff alone. He 
relied upon the provisions of sestiom 202 of 
the Tenaney Ast. The Court of first instance 
overruled this plea and so did the lower 
Áobsllats Court. The lower Appellate 
Conr$ in ite judgment obcerved that the 
plea of seation 202 was probably sound, 
but that in view of the provisions of sestion 
197 the Court sould dispose of the appeal, aa 
all the materials wera before it, The view 
of the learned Judge as to the applisability of 
seation 197 is, in our opinion, not aorreet, 
Thatsestion sould not apply totbe present 
oasa, Thero was no desision by a Revenue 
Court from whieh an appeal sould be prefer- 
red to the Distriat Judge. Sestion 202. 
lays down а certain prosedure in regard 
to suits relating to agrisultural land in whieh 
ihe defendant slaims to be & tenant of the 
plaintiff. If a defendant raises the plea that 
he is a tenant of the plaintiff, it is the duty 
of the Court under sestion 202 to refer the 
defendant to the Revenue Oourt and to 
deside the case in aesordanse with the deoi- 
sion of the Revenue Conrt, In the present suit 
the Court of first instanse did not follow that 
prosedure. Mr. Galzari Lal on bebalf of the 
respondent has not adopted the reasoning of 
the learned Distriet Judge and he prastisally 
вопвейев that вевіїоп 197 would not apply to 
the present enge. He, however, sontends that as 
the defendant's plea was that he was the tenant 
of tbe whole of the proprietary body sestion 
202 sould net asply. This sontention doas 
not sommend itselftous. The defendant, in 
asserting that he was the tenant of the 
whole of the proprietary body  ineluding 
the plaintiff, asserts that: he is the 
tenant of the plaintiff also. Ifhe ів a tenant 
of the plaintiff, and as his allegation is 
that he is sueh a tenant, it was the duty of 
the Court of first instanee to apply the pro- 
cedure preseribed in sestion 202 -and refer 
the defendant to the Revenue Court. The 
fast that the defendant asserted that more 
persons than the plaintiff were his landlords 
did not, in our opinion, make any difference 
as to the applieation of gestion 202. We 
think that this isa ease in whieh the pro- 
sedure laid down in sestion 202 onght to 
have been adopted. We aseordingly set 
aside the dearees of the Óourtà below and 
remand the ease to the Court of frat instaneg 
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with дігевіїопе to re'admit the ease on its 
file and to adopt the prosedure presoribed in 
sestion 202. Costs here and hitherto will 
be sosts in the eause. The eosts in this 
Court will inelude fess on the higher seale, 
Oase remanded. 


——Y 


NAGPUR JUDICIAL COMMISS!ONER’S 
COURT, : 
Szconp Озу AergaL No, 480 of 1719. 
Ostober 21, 1920, 
Present: —Mr, Maonair, A. J. О. 
RADHAKISAN ano Asu0tHEg—PLAINTIFFJ— 
. APPELLANTS 
versus 


DAULAT~—Derenpaxt—Resvoxpent. 


Cosouners—Joint possestion—Cultivaiion by ona 
in emcess of hie share — Remedy of other —Partition—Dis. 
possession by опе co-owner—Decree for posses. 
sion. 

Joint co-owners of а field cannot enjoy posses- 
sion of the field except by cultivating each separate 
portions of the field. ' If they have onoe agreed to 
cultivate definite portions, neither can be allowed 
io bring'& suit for joint possession of the portion 
of the other, If one party is cultivating more than 
his share, the remedy of the other is to bring a 
suit for partition. [p. 477, col. 2.] 

If one of the parties is cultivating the whole of 
the field and the other party dispossesses him, the 
ГУ is entitled to a decree for possession. [p. 427, 
col, 2. 

Appeal against a desres of the Addi- 
tional District Judge, Wardha, dated the 
23rd June 191°, in Civil Appeal No, 76 of 
1919, : 

Mr. Atmaram Bhagwant, for the Appel. 
lant. - 

Mr, S, К, Barlingay, for the Respond- 


ent. 


JUDGMENT.—'The plaintiffs own a 14-anna 
share in Monza Kodri Khel B, and the 
defendant owns the remaining 2-anna share. 
The plaint seta forth that the whole of 
field No. 31 in the above Khel belonged to 
the plaintiffs exclusively, that it was held 
in tenansy rights by one Guji; that Gaji 
died and the plaintiffs thereupon took posses- 
sion of the field and aultivated, it and that the 
defendant had foreibly trespassei on a por- 
tion of the feld, | 


INDIAN OASES. 


427 


-It was found in the First Court that field 
No, 81 had belonged jointly to all the 
во.вһагегв; that after the death of Guji the 
plaintiffs had eultivated a portion of the 
field and the defendant bad svltivated the 
portion in suit; thatthe plaintiffs had failed 
to prove that the defendant took foreibla 
possession of the portion in suit. The suit 
was, therefore, dismissed. 

In first appeal it was held that after the 
death of Guji the land was the joint pro- 
perty of all the so-sharers. The evidense 
regarding partition was disbelieved. The 
learned Additional Distrist Judge gave the 
plaintiffs a deoree for joint possession to the 
extent of their share of the plaint land. Tha 
plaintiffs appeal and the defendant files a 
eros8-objestion, 

The grounds of appeal whieh ehallenge 
the findings of faet are not pressed. Both 
the appellants and respondent are agreed 
that the lower Appellate Court has misinter. 
Tr the ruling Jagannath v. Ramprosad 

1). 
I agree that this ruling has been misunder. 
stood. Joint so owners cf а field eannot 
enjoy possession of the field exeept by eul. 
tivating eash separate portions of the field. If 
they have ones agreed to cultivate definite 
portions, neither can be allowed to bring a snit 
for joint possession of the portion of the 
other. To allow this would be to open 
the door for large infruetuons litigation, If 
one party is eultivating more than his share, 
the remedy of the other isto bring a suit for 
partition, 

In the present ease if the plaintiffs were 
cultivating the whole of the feld and the 
defendant forsibly dispossessed them, the 
plaintiffs should be given a deeree for 
possession of the portion from whieh they 
were dispossessed. If, on the other bend, 
there was no foreible dispossession, the 
plaintiffs’ suit must be dismissed, The plaint. 
iffs’ only remedy is by а suit for partition in 
whieh the whole of the joint property ean be 
divided. 

The lower Appellate Court then shonld 
have desided grounds Nos. 5 and 6 of the first 
appeal. The parties do not ask me to 
deoide these grounds and I, therefore, remand 
thé case for a fresh desision by the lower 
Appellate Court, The deesree of the lower 


(1) 46 Ind. Cas. 272; 14 М. ТЯН. 101, 
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Appellate Court is set aside and the sase 
is remanded to that Court for a desision 
in the light of the preseding remarks. Costs 
in this Court will be eosts in first appeal. 
There will be no refund of Court-fees. 


Case remanded. 


LAHORE HIGH COURT. 
Sxconp Отуп, АрркА No. 426 оғ 1918. 
June 17, 1921, 
Present: —Mr. Тава Broadway 
and Mr. Justiee Abdul Qadir. 
MUNSHA SINGH—DzrgspANT— 
APPELLANT 
tertus 
UTTAM SINGH AND OTHERS— 
PLAINTIv¥S— RESPONDENTS, 
Oustom—-Adoption—Ancestral property—Rurden of 
qroof— Appeal, second— Finding of fact—Finding based 
on conjectures not binding. 


In а suit challenging the validity of an adoption 
or alienation the party asserting that certain Jand 
is ancestral is required to prove his assertion and 
conjectures cannot be accepted as a substitute for 
proof. | p. 429, col. 1.] . 

A decision on the question whether certain pro- 
perty is ancestral is one of fact and ordinarily 
such в finding cannot be assailed in second appeal. 
Where, however, the finding is based on no evi. 
dence whatever or has been arrived at on purely 
створка gi grounds, it can be gone into and examin- 
ed by a h Oourt sitting in second appeal, 
[p. 428, col. Ex 

Seeond appeal from a deeree of the 
Additional Distriet Judge, Hoshiarpur at 
Jullundur, dated the 27th November 1917, 
reversing that of the Senior Subordinate 
Judge, Hoshiarpur, dated the 28th February 
1917, 

Bakhshi Tek Ohand, for the Appellant. 

Lala Fakir Ohand, for the Respondent, 

' JUDGMENT.—The fasts of the sase 
giving rise to this sesond appeal are briefly 
these, One Hukmi son of Hau, a resident 
of Mouza Khanpur Sahota in the Hoshiar- 
pur Distriet, is the owner of sertain land 
in that village. He appointed his sister's 
son Mansa’ Singh as his heir, Thereupon 
some of his eollaterals instituted a suit 
asking for a deolaration that the said 
aioption or appointment of an heir 1 
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bad hy law and seustom and would not 
affest their reversionary rights, The 
defendants pleaded that the property was 
not ancestral and that, therefore, the plaintiffs 
had no lotus stand’ to sontest the adoption 
or appointment of an heir made by 
Hukmi. The plaintiffs replied that the 
question whether the property was ancestral 
or not was immaterial in the «ease. The 
Trial Court same to the eonelusion that 
the plaintiffs had failed to prove that the 
land was ansestral and dismissed the suit. 
Plaintiffs thereupon preferred an appeal 
to the Distrist Court, and their appeal 
was assepted by the Additional District 
Judge who granted them a desree, The’ 
defendants have now some up to this 
Court in sesond ‘appeal through Mr, Tek 
Ohand and we have heard Mr. Fakir 
Ohand on behalf of the plaintiffs-respondents, 

Mr. Fakir Chand objeeted to the sompe- 
tenay of the appeal on two grounds; first, 
that inasmueh as a question of eustom 
was involved, the appeal was ineompetent, 
no eertifieate having been obtained; and 
sesondly, that the finding that the property 
was ansestral was one of fast and not 
assailable in sesond appeal. So far as the 
first question is eoneerned, it seems to us 
that we must hold that Mr. Fakir Ohand’s 
objection is not well-founded. No question 
as to the validity or  existenee of any 
alleged onstom is before ua, the only 
point being whether the desision of the 
learned District Judge as to the 
aneestral nature of Hnkmi’s 'and is 
eorrest. Now Mr. Fakir Oband is on 
safe ground when he alleges that a desision 
on & point sueh as this is one of fast and 
ordinarily speaking, sueh a finding eannot 
be assailed in seeond appeal. Оп the other 
hand if the finding has been arrived at 
on no evidense whatever or on purely 
sonjeetural grounds, sush a finding ean 
be gone into and examined by this Court 
sitting in seeond appeal In this view we 
are supported by Damusa v, Abdul Samad: 
(1) and Bhagwan Das v. Shamsher Singh 
(2) as well as by Afar Singh v. Thakur 


(1) 51 Ind, Cas. 177; 47 0.107; 17 A. L. J. 700; 
15 N. L. R. 97: 37 M. 0, J. 84; (1919) M. W. М. 
505; 21 Bom. L. B, 920; 10 L, W. 310; 24 O. W. М. 
81,46 I. A. 140 (P. O.). 

(2) 44 Ind. Oas. 433; 53 P. W. В. 1918; 88 P. L, 
B. 1918, 
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Singh (3). Itseems to be now settled law 
that in a ease suoh as this the party 
asserting that sertain land is ansestral is 
required to prove his assertion and son- 
jestures eannot be aesepted as a substitute 
for proof. 16 remains to be seen whether 
in the present sase the District Judge 
has based his finding on the question of 
the aneestral-nature of Hukmi’s property 
‘on any evidence or on mere sonjectures 
in substitution of .proof. The whole tenor 
of the learned Distriet Judge's judgment 
shows that he has endeavoured to guard 
against eonjestures. Indeed he repeatedly 
refers to this question in his judgment 
and warns himself of the nesessity of 
avoiding  conjeetures, In опг opinion, 
however, he bas failed in his attempt. It 
appears that the land in this village 
originally was held by oue Ban, who appears 
to have settled in this village long before 
the advent of the British, After holding 
this village for some generations Bau’s 
descendants abandoned it, when it was 
taken possession of by oertain Rajputs 
(Bau and his deseendants are Sainis) Still 
prior ќо the advent of the British one of 
Bau's descendants named Kharku appears 
to have returned to this village and to 
have claimed its lands on tho strength of 
its having been founded by Ban, It may 
safely be presumed that Kharku did not 
make this elaim without being supported 
by other relations of his, Be that as it 
may, aesording to the history of the 
village, Kharku is shown to have ultimately 
obtained or aequired half of this village 
from the Rajputs, The First Settlement 
revenue reeords that are available relate 
to the year 1848 and aesording to these 
records we find that Kharkn is shown 
as in oseupation of 9 bighas of land, the 
other Sainis are shown as in possession 
of varying areas, mostly in exeess of the 
land held by him. Now in order to 
establish that Hukmi’s land ia ancestral 
it is nesessary to show that one Sura, a 
sollateral of Kharku, held possession of 
it. OF this, however, there is not a tittle 
of evidenee, and indeed the learned Distriot 
Judge himself admits that he is unable 


(8) 6 Ind, Cas, 721; 42 P. Б. 1910; 12 C. W, N. 
1049; 35 O. 1039; 35 I, A, 206; 8С. І, J. 359; 18 M, 
L. J, 379; 128 P, W, R. 1908; 10 Bom, L, В. 790; 4 
М, І, T, 207 (P, 0.). 
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to hold or to presume that Sura ever 
held possession of the land, or, in other 


words, that Hukmi acquired this land 
through descent from Sura. As а matter 
of fast in 1848 and 1852 five of Sura’s 
eight sons are shown as being in posses. 
sion of varying areas of land, The learned 
District Judge has assumed, in опг opinion 
on pure eonjeetures, that Sura’s five sons must 
have had their land given to them by some- 
body. Having eliminated Sura asa possible 
conduit, he also eliminates the Rajputs ав 
having made a gift of these lands to these fivo 
sons. Finally he sonsiders, and holds, that 
it must have been Kharkn himself who 
presented their lands to Sura's five sons, 
Now, it seems ёо us that this soneluaion 
ie really one of eonjeoture based on no 
evidences whatever, Firstly, it is quite 
possible that  Sura's five sons took 
possession of their lands without 
the consent: of the Rajput oceupants, 
Again, it is also possible that they may 
have purebased their lands. So that to 
eonelude that they acquired their lands by 
gift from any ove is to our mind an 
unwarranted conjecture, ae also is the 
sonelusion that  Kharku donated their 
lands to these five men. Again out of 
Sura’s eight sons three are not shown as 
holding any land in this village, The 
reason for this is not traseable on the 
record. The learned Distriet Judge ascounta 
for this by assuming that these three sons 
had wandered away, but, in our opinion, 
this is nothing more than a mere son- 
jesture. Now in Sri Ham v. Ramji Das (4) 
it was held that land ceases to be aneestral 
if it somes into the hands of an owner 
otherwise than by  deseent ог by reason 
merely of his sonnestion with the eommon 
ancestor, Oanit be said inthis ease that 
Sura’s five sons eame into possession of 
their holding by deseent or by reasou merely 
of their sonneetion with the sommon aneestor 
BauP It has not been argued before ua 
that they eame into possession of their 
lands by deseent and indeed it is obvious 
that they did not; nor do we think that 
it ean be said that they oame into posses- 
sion of their holding by reason merely of 
their eonnestion with Bau. The areas they 


(4) 2 Ind, Cas, 949; 59 P, Б. 1909; 88 P, L, В, 1999 
94Р. W.B. 1909. T ure ett а d 
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hold are slearly not any aneeatral shares 
and even on the findings arrived at by 
the learned District Judge they held by 
virtus of a gift from  Kharku. In these 
oiroumstances it seems to us that there is 
no evidense at all on whieh the sonelusions 
arrived at by the learned Distriot Judge 
are really based. Ft seems fo us that he 
has failed to avoid the region of econjeeture 
and bas allowed sonjestures to take the 
.plase of proof. The fasts whieh may be said 
alearly to have been found are: — 

(1) that at one time in the distant past Bau 
established this village; 

(2) that a few generations later his descen- 
dants abandoned the village; 

(3) that again some generations later 
Kharku suaseeded in getting bask some 
land of this village from the new  oesupants; 
and 

(4) that since then various dessendants 
of Bau have been holding different areas of 
land. 

This,in our opinion, in the present case 
is not suffisient evidense to warrant. the 
conalusion that the property in the hands 
of Hukmi is ancestral and as the findings 
of the Distrisb Judge in the present ease 
are based on mere sonjestures, we feel oon- 
strained to aesept this appeal and setting 
aside the order of the learned Additional 
Distrist Judge, restore that of the Trial 
Court dated 28th February 1917, The appel- 
lants will got their costs in this Court, 


Appeal ссоврів1, 


Кре 


NAGPUB JUDICIAL COMMISSIONER’S 
E COURT. | 
Szcoxp Отуп, Arrman No. 546 or 1918. 
February 8, 1921. 
Present: —Mr, Hallifax, A. J. О, 
. AMOLAK SAO— APPELLANT 
versus 
KASHINATH—Responpext. 
Civil Procedure Code (Act V of 1908), з, 145— 
Surety—Haecution proceedings—“Under an order of 
Court," meaning of. 


Where, in approving of a surety, the Court im. 
pow а condition, the surety oan he compelled to 
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fulfil that condition in execution proceedings, under 
section 145 of the Civil Procedure Oode, without 
any second formal order being passed against the 
principal. [p 430, col. 2.] 

Similarly in the cases contemplated by clauses 
(a) and (b) of section 145 there is no necessity for 
a second formal, or even informal, order to the 
principal to perform the decree or restore the 
property, The surety can be proceeded against as 
soon as the deoree is oapable of execution, or the 
property becomes liable to restitution or the con- 
dition requires fulfilment. [p. 480, col. 2.] 

The expression "under an order of the Court,” 
in clause (c) of section 145, which applies equally 
to the payment of money and the fulfilment 
of a condition, in each case refers to the origiual 
order of the Court, and does not refer, in respect of 
the condition, to the original order imposing it, 
and, in respect of the payment, to a second order 
ay passed in subsequent proceedings. [р. 480, ool. 
21- д 


Appeal against au order of the Dis. 
triot Judge, Nagpur, dated tha 30th 
September 1918, in Civil Appeal No, 96 
of 1918. 

Mr. W. В. Purantk, for the Appellant. 

Mr. M. В, Bobde, for the Respondent. 

JUDGMENT.—If this were a matter of 
the fulfilment of a condition imposed under 
an order of a Oourt, it cannot be denied 
that the surety sould ba made to fulfil 
that aonodition in exeoution  proosedings, 
under sestion 145 of the Civil Prosedura 
Oode, without any sesond formal order 
being passed against the prinoipal. Similarly 
in the oases contemplated by  elauses 
(a) and (b) of sestion 145 there would be 
no neeessity for a-seeond formal or even 
informal order to the principal to perform 
the desree or restore the property, The 
surety eould be proceeded against as soon 
as the desree was eapabla of exesation 
or the property bseame liable to restitution 
or the sondition required: fulfilment. The 
words "under an order of the Oourt” in 
slause (c) of. sestion 145, which apply 
equally to the payment of money and the 
fulfilment of a condition, must in each 
ease refer to the original order of the 
Oourt. It aannot be that they refer in 
respect of the sondition to the original 
order imposing it and in respect of the 
payment to а sesond order to .be passed 
in the subsequent prosesdings. — When exe- 
oution is sought against the surety in 
this way, it would, of eouras, bs open to 
bim, just аз it would to. his. priusipal, to 
plead that the desree was поў to ba en- 
foreed in the way or to-the extent. the. 
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applicant was seeking to enforee it, or that 
the property be was demanding was not 
the property to be restored or that the 
sum of money or oondition demanded was 
not the snm the prineipal .hed to pay or 
the sondition the prinsipal had to fulfil. 
If such plea were raised, there would 
have to be an examination of it and an 
order deciding it, but that is not the 
order to whioh sestion 145 refers. Nor, 
as has been urged before me, would the 
raising of sush a plea and the necessity 
for an order on it end the proseeding on 
the application for exesution and make it 
necessary to apply again for execution of 
the order then passed. 

In this ease the order of whish exesu- 
tion is sought is dated 8th February 1913 
and is in the following terms: "The applicant 
bas applied for seourity being taken from 
the non-applisant for the orops taken pos- 
session of by him, as the non applicant 
has nothing to pay in case the applieant 
suozeeds and the applicant will be put to 
considerable loss. Non-applicant objeste, 
I think that applicant makes out a good 
prima facie oase of bona fide possession as 
owner of the orops, The non-applisant 
shall, therefore, give sesurity tothe extent 
of Rs, 1,000, whieh he admits to be the 
value of the erops he took in his pos- 


seasion. He shall furnish seeurity in 4 
days and in default the applicant shall 
be put in possession of the вгорз оп 


furnishing seourity for Rs. 1,000.” This is 
clearly an order that in the event of the 
applicant suseeeding in his objestion the 
opposite party was to pay him Ra. 3,000, 
not .irrespestive of the value of the 
erops but as the value of the orope, which 
waa desided then, on the admissions of 
both parties, to be Hs. 1,000. The order 
of the Court then was that in the event 
of the objestion suseeeding the objector 
was to be paid Rs. 1,000 by the other 
party, not that he was to bs paid 
whatever sum the orops might be worth 
after enquiry, and it was "this payment 
of Hs. 1,000 under the order of the Court" 
for whieh the surety made himself liable 
in default by the principal, The conditional 
order beeame absolute on the passing of 
the order allowing the objestion and sould 
then be ‘exseuted. against the prinsipal 
without more ado, Sestion 145 puts the 
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surety eompletely in ?the shoes of his 
prinsipal, and it sould then equally be 
executed against the surety at the option 
of the sreditor, The order of the lower 
Appellate Court is, therefore, sat aside and 
the order of the First Court allowing exe- 


cution of the order for the payment of 
Rs, 1,000 is restored, Costs in all three 
Courts will be paid by the respondent. 


The Pleader’s fee 
Rs. 80, 


in this Court will be 


Order set aside. 


LAHORE HIGH OOURT, 
Ssooxp Оту, Arrear No, 3101 or 1918, 
October 19, 1921, 
Present:—Mr, Justise Broadway and 
Mr. Justice Abdal Qadir. 
ABDUL AZIZ KHAN anp oTHERS— 
PrAINTIFFE— ÀPPELLANTE 


versus 
MUHAMMAD BAKHSH AND OTHRRS— 
DxrzNDANTS— RESPONDENTS, 


Limitation Act (IX of 1908), Sch. I, Aris, 83, 116 


—Contract to indemnify~Compensation for breach— 
Limitation, i 


A suit to recover compensation for the breach 
of a contract to indemnify falls within the purview 
of Article 83 of Schedule I to the Limitation Act 
and when sucha contract is in writing registered, 
Article 116 of the Schedule becomes applicable and 
by virtue of it the period of limitation for the suit 
is extended to six years. [p. 488, col, 1.] 

Defendant sold certain property to the plaintiff 
by registered deed on 26th May 1899 and covenant. 
ed in the deed that if the plaintiff was compelled 
to pay to a certain mortgagee anything in excess 
of the sum mentioned in the deed, the defendant 
would be liable for such excess. Plaintiff was com. 
pelled to sue the mortgagee for redemption and 
obtained a decree on the 21st July 1911 under 
which he was compelled to pay to the mortgagee 
a sum in excess of that mentioned in the sale-deed, 
This payment was made on the 5th December 1911, 
On the 20th July 1916 plaintiff sued the defendant 
to recover compensation under the indemnity clause 
contained in the sale-deed: 

Held, (L) that the suit was governed by Artiole 
W of Schedule I to the Limitation Aot; [p, 432, col, 
21. 

(2) that the suit having been brought within six 
years of the date on which the plaintiff was damnifi. 
ed, viz. 5th December 1911, was within time, Гр, 432, 
aol, 2; p. 488, cel. 11] : 
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Sesond appeal from a deeree of the Dis- 
triet Judge, Multan, dated the 28th Maroh 
1912, affirming that of the Junior Subordi- 
nate Judge, Multan, dated the 3lst Ostober 
1917. 

Dr, Nand Lal, for the Appellants. 

Mr, Bent Parshad Khosla, for Mr. М, Shah 
Nawae, for the Respondents, ` 

JUDGMENT,—The fasts of the saze 
giving rise to this appeal.are contained in 
the judgments of the Oourts below and 
need not be here repeated. Briefly, one Sher 
Bekhsh sold sertain immoveable property 
to Abdul Aziz Khan and others on the 
25th May 1899. The sale-desd was duly 
registered, the  sonsideration money being 
Rs. 3,900, One Thakar Das had certain 
mortgagee rights in the property sold, and 
the sale deed contained a sovenant that 
the mortgagee was to be paid Rs. 2,000 
by the vendees, that in the event of the 
mortgage money being in exoess of this 
Rs. 2,000, Sher Bakhsh would be liable for 
sush exeess and that the vendees sould 
resover the same from Sher Bakhsh’s property 
and person, 

The vendees were foreed to sue Thakar 
Das for redemption and obtained a deeree 
on the 21st July 1911, they being som- 
pelled to pay Ra. 3,176.9. This payment 
was, made on the 5th Desember 1911, and 
on the 20th July 1916 the vendees: brought 
the present suit against the heirs of Sher 
Bakhsh (who is dead) for the resovery of 
а ваш of Hs, 1,176.9 plus Rs, 883.7, costa 
of. that redemption suit, or a total of Re. 1,560, 
The Trial Court dismissed the suitas barred 
Ьу limitation, holding that Artiele 83 of 
the Limitation Aet was applicable. Relianee 
was placed on XXVII Madras Law Journal 
46.(noies). On appealthe learned District 
Judge. maintained the dismissal of the suit 
on’ the ground of. limitation, but held that 
Artiola, 113 was. applicable: . Against this 
deeision the present appeal has been filed 
by ‘the plaintiffs-appellants on whose behalf 
we have heard Mr. Nand. Lal, while Mr, 
B..P. Khosla has addressed us on behalf.of the 
respondents, E 

.The learned Dietriat Judge relied on 
Hari Tiwari v. Raghunath Tiwari (1). Weare, 
however unable to see that that ‘ease 


GO ASA WN бв) a54 ета Deo 
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affords any вавівќапве in the present опе 
and Mr. Khosla for the reapondents sonseded 
that Artiele 118 was not spplieable. Mr, 
Nand Lal urged that the proper Artisle 
was Artisle 116, whieh provides a period 
of six years and whieh would bring hia 
suit within time. In the alternative he 
contended that Artiola 61 of the Punjab 
Limitation Act, whieh also provides a period 
of six years, covered this ease. Mr, Khosla 
sontended that Article 83 was the eorreot 
one and that the suit was barred. After 
hearing Counsel and eonsidering the oases 
cited by them at the Bar, we are of opinion 
that the present suit falle within the purview 
of Article 116 read with Artisle 83, We 
shall not, therefore, disouss the question of 
the applisability or otherwise of Artiole 61, 

Article 88 provides a period .of three 
years for suits upon any sontraot to indemnify, 
Both the learned Counsel agree that 
the present suit is one for compensation for 
the breach of a sontrast to indemnify, Mr, 
Nard Lal relies on Srinivasa Ragh:va ү, 
Rangasami Aiyangar (2), whieh ruling is 
direstly in point. There the fasts were that 
A and B exshanged landa under a register. 
ed deed, whieh contained a olause!to the effect 
that there was no dispute in respeot of the 
said lands and that if disputes should so 
arise, the reapestive party should be answer- 
able to the extent of his private property. 
A was deprived of some of the lands he got 
by the exahange, and he sued B on the 
aforesaid sovenant, for the value of the landa 
of whioh he was dispossessed. The suit was 
brought more than six years after the ex. 
shange and more than three but less than 
six years after the date of deprivation, It 
was held thatthe suit was not a suit for 
specific performanse, but a suit for sompen- 
sation for breash of a osontrast in writing 
registered, and, for purposes of limitation, 
fell within "Artiele 116 and not 113 of 
Sehedule II of the Limitation Aot. Tha 
facts of that ease are very similar to the 
facts in the ease before us. In both eases 
there was в special eontraot to indemnify the 
party as and when the deprivation took plase, 
and the oombind effeot of Artisle 116 read 
with Artisle 83 of the Limitation Aot gave 
the period of six years for the suit, time 
running from the date when the plaintiff 


epee 4 2 Oas. 1121; 81 М, =н 18 M, L, Ј, 477; 9 
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was adtually damuified. ‘The payment was 
made by the plaintiffs in this ease on the 
5th December 1911 and the suit was, there. 
fore, within time. Weare supported in this 
view- by the remarks of their Lordships 
of the Oaleutta : High Coartin a ease ro- 
ported as Ram Borat Singh v, Mohendra Prosad 
Singh (3). Mr. Khosla eontended that Artisle 
116 qualified Article 115 only and in support 
of his eontention referred us to Raghubar 
Dial y, Madan Mohan Lal (4). The obifer in 
that desision no doubt lends solour to his 
@ontention. The sorrestness ofthat ruling, 
however, has been questioned in Sheo Narain 
v. Bent Madho (5): and Kuldip Dubs v. 
Mahant Dubs (6), whils the deeision was 
wertainly not followed in Bha;ahari Saha 
‘Bantkya v. Behary Lal Basak (7). In our 
opinion a suit for compensation for the breach 
of a dontraot to indemnify falls within the 
purview of Article 83-of the Limitation Act 
aud when such a contraat-is in writing regie: 
tered, Article 116 bəsoməs applieable and 
by virtue of it the period ia extended to 
six years, In this view of the easa the 
present muit was within time, 

We nceordingly aeaept the appssl and 
return the ase to the Distriet Judge for 
decision on the merits, Stamp on appeal 
will be refunded and возів of this Court will 
follow the event, We would note that the 
fasts of ‘the case referred to aw: Hari Teware 
v. Raghunath Tewari (1) are not asssrtain- 
able from the brief report and it does not 
appear whether the applicability of Artisle 
115 was considered. : : 

Appeal accepted. 


(8) 16 Ind. Cas. 73; 16 0. W. N. 1010. : 
(4) 16:A, 8; А. W. М. (1893 179; 8 Ind.:Deo. 
(х. в.) 2. . 
(6) 23 A, 285; А, W. N, (1901) 83, 
(6) 11 Ind. Cas, 705; 34 А, 43; 8 A. L, J. 1188. 
' (7) 83 0, 881; 40,1. 2.162, ; 
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NAGPUR JUDICIAL’ COMMISSIONER'S 
COURT. 
MiscgLpANZOUS Civic АррЕАТ, No, 36 
or 1919, 
Ostober 12, 1920, 
Present —M v. Kotval, A. J: C, 
R, B. Seth JIWANDAS--APPLIQANT— 
' APPELLANT 
te/sus 
Musammat RAJRANI--NOX-APPLICANT— . 
RESPONDENT. 


Hindu Law~Mitakshara—Quardian —Testamentar'y 
appointment— Court, duty of, 


Under the Mitakshara Hindu Lawit is not conipé: 
tent to thé only adult co-parcener of a Mitakshara 
family, consisting of himself and his minor co. 
parceners, to appoint a testamentary guardian 0 the 
co-parcenary properties of the minor co-parceners, 
[p 486, col. 1 } 

Tuerefore a testamentary appointment of guardiay. . 
by the father of his niinor son is not lawful, and 
it is nob allowable to fall back on general princi 
ples to justify such an appointment, The sovereign’s 
delegate next after the father ів -the, mother, and 
she cannot be excluded by .the father's selection - 
p. 484, cols. 1 & 2,] 

In case ofa dispute about the guardianship of 
‘a Hindu minor’s property, or any allegation of 
detriment to the minor's interests resulting from 
such dispute, it is the statutory duty of the Court, on: 
the matter being brought to its notice, to sift the 
‘matter in the interests of the minor, and appoint 
“в proper person to be his guardian, (р, 486, col. 1.] 

Appeal against.an order of the: Distriot 
Judge, Jubbulpore; dated the 29th September 
1919, in Miscellaneous Judisial Case: No, 
74 of 1919, - | 

Di. Н, S. Gour, Sir -B. К, Bose, Messrs. 
V. Bose, К B. Gupta and the Hon’ble Mr, М, 
- K. Golvalkar, for the Appellant, wow Ps 

Messrs. G D. Subhedar and J,'O,. Ghosh, tor 
the Respondent, f 

JUDGMENT. —This is an appeal from ай 

‘order dismissing an applioation underseotions 7 * 
(b) and 10 of the Guardians and Wards Aet, 
. Aat VIIL:of 1890, for a deolarátion of à guara 
dian of the property of в minor, who was: the 
sole surviving member of a joint Hindu 
family sonsisting of his deoensed father Bhola. 
-nath and himself and holding «ancestral 
- property. The applieant and two. others 
were appointed guardians of the minor by 
Bholanath by a testamentary: instrument, 
It-is alleged. that..the other guardians do 
not wish to join in the applisation,-The 
"property -of the’ minor із. said to be, in the 
possession partly of the appliesnt.and: partly 
of the minor’s mother Musammat/ Rairani, 


. "4 
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"The applieant prays that he be appointed the 
sole guardian or if the Court thinks ft, 
he and the two other persons be sppointed 
guardians. 

The application was opposed by Musammat 
Rajrani. One of her pleas was that the 
minor’s estate being joint aneestral property, 
Bholanath had no right to appoint & guardian 
of-the property. The Court below aecepted 
this plea and dismissed the applieation. 

In appeal relianee is plaeed upon Soobah 
Pirthee Lal Jha v. Soobah Doorgah Lal Jha (1), 
Mahableshwar Krishnappa v. Ramchandra 
Mangesh Kulkarni (2) and Ray Lukhes Dabea 
v. Gokool Ohunder Ohowdhry (3). It is 
argued that there is nothing in the Hindu 
Law. which expressly allows or prohibits 
an appointment by the father of a guardian 
of the property of bis minor son and the 
father asting for the benefit of the minor 
‘son should, on general prineiples, not be 
held to be incapable of appointing sueh а 
guardian, provided the appointment does not 
infringe the two principles, viz, those of 
aeerual of right by. birth and the right of 
the eldest member to manage, underlying 
that part of the Mitakshara whioh lays 
‘down the rights. of members of в joint 
.family.. It.is argued that tha minor is the 
only: member of:ths family and his rights 
..0of management are not affested by the ap- 
.pointment, sinse being a minor he must have 
.Bome guardian. 

A very elear statement of the prineiples 
.applieable to ‘the’ guardianship of Hindu 
.minor& ія. to be found in Maharanee Ram 
Bunsee Коопиатев v. Maharanee. Scobh Koon- 
parte. (4); At 325 itis stated: ` 

“Cnder the Hindu Law it rests with 
the sovereign to take osre of the infant 
‚апа his property, and to appoint a guardian 
_for the purpose (Manu, Obapter VIII, verse 
. 97, Colebrooke's Digest, Madras Editior, п, 
‚ 574, 575). it belongs to the Oourts as 
representing the -sovereign to protest the 

. rights of the minor, There is very little 

in the Hindu Law on the subjeet, and the 

Conris, when no distinet тше їз to be 
7 W. B, ]8ab p 74. 


( 

e) 21 Ind. Cas. 300, 98 B. 94 at p. 108; 15 Bom, 
L. В, 882. 

(8y 18 M. I. А; 209 at pp. 222, 228; 12 W. R. P, O. 
47,8 B. L. В. Р. 0, 57; 2 Suth. P,O. J.'276, 2 Bar. 
` P. 0, J. 515; 20 E. В. 529, 

(4) 7 W. Е, 821, 
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found, must exereise their discretion as may, 
be most advantageous for the interests of 
the minor, being guided by sush principles of 
Hindu Law as may be applicable to the ease, 
and selesting at the same time the fittest 
among the minor’s relations, if there, be suit» 
able persons of that elass. The practises has 
always been to give the ‘preferense to.the ` 
father, then to the mother (whose right, as 
indeed also the right of the father and others, 
though long and, we may say, universally ao. 
knowledged, is one of practise rather than 
positive law, Colebrooke's Digest, Madras 
Edition, 11, 576), and, after the mother, to 
the male paternal relations. ” 

Under the law as stated above, the father 
is merely guardian by delegation from the 
sovereign, As exercising в delegated offise 
is ineapable of delegating it to another during 
his lifetime: Mrs. Annis Besant v. Narayanigh 
(5). The sovereign is the sole protector of 
the minor and his property. The interests 
of the minor are best looked after by him 
and he is the best authority io  Beloot 
& proper guardian for the minor where Һа 
eannot himself ast as sueh. This is the 
prineiple underlying the various aots relat: 
ing to the appointment of guardians of 
minors in India. "The father acts as guardian 
by delegation until superseded, as he is the 
person next after the sovereign who would 
best look to the interests , of the ` minor. 
There is no presumption, however, that he 
will make the best ‘ohoise of & guardian 
when nesessary, The reasons ‘for the impli. 
ed delegation of the sovereign's guardian» 
ship to'the father do not apply so far aa 
the delegation of the power of appointment 
is conserved. . 

А ‘testamentary appointment of à guardian 
Бу the father. being thus opposed to the 
spirit of Hindu Law, it is not allowable to 
fall bask ‘on general prinsiples. In this 
partionlar ease the mother, who is the 
sovereign’s delegate next after the father, 
would be exeluded by the father's seleetion 
whieh is on that aesount all the more 
obnoxious, 

Desling with the eases cited for the 
appellant, Raj Lukhee Dabea vw. Gokool 
Chunder Ohowdhury (8) has no bearing on 


(5) 24 Ind. Cas. 290; 88 M. 807; 27 M. L. J. 80; 
18 О, W. N. 1089; 1 L. W. 520; (1914) M. W, N. E85; 
16 M. L. T. 165; 20 0.1, J. 258; 16 Bom, L Б, 625; 
12 A, L, J, 1155; 41 I, A. 814 (P, O.). 


Vol. LXIV] 


INDIAN CASES. 435 
JIWAMDAS!v, RAJRANI, 
the point to bedeeided in this ease. Thera The next sase is Soobah Pirthee Lal 


the father by а deed of gift gave all his 
properties to his widows and dirested that 
when his minor sons same of age, their 
names should be entered in the Collestorate 
and the widows’ names expunged, The ques- 
tion that arose in the ease was whether ser- 
tain alienations made by the widows were 
valid. There was no question raised in the 
ease relating to the power of a father in a 
Mistakshara joint family to appoint a 
testamentary guardain for his minor son. 
The appointment in that ease, if any, 
was of the mothers of the minor sons, who 
without the appointment would be proper 
guardians next after the father. 
. It is argued that the testamentary 
appointment should be sonsidered merely 
as в trist for management as in the ease 
sited above. But the question arises 
whether one ean ereate such a trust for 
management of property whieh he has not 
* the power to dispose of by Will. The oase 
sited above is one where the Dayabhaga 
Law was applieable and the father had 
the power of disposing by Will, I agree 


with the following remarks of Sadasiva | 


`Аууаг, J., in Ohidamboram Pillai v. Veerappa 
Ohettiar (6), eited with approval by Ayling, 
J., in Ohidambaram Pillai v. Rangasami 
„Naicker (7):— 
VB 


= 
"On prineiple I find it diffienlt to hold 
thet & man, who cannot deal with a 
-partioular-speeies of property by Will ean 
‘make arrangement. for the management 
'of that property by Will after his ` death, 
or ean appoint guardians to manage that 
‘property for minor owners who obtain 
‘it by survivorship after his death, ’ 
cf w 
- On prineiple again one sannot see 
‘how, where the law or established practise 
-makes the mother the  guardain and 
manager, the father, whose position rests 
on no higher rights than the mother’s, 
an take away the mother’s reeognised 
. right and vest it in another, 


(8) 43 Ind. Cas. 865 at p. 867; 6 L. W. 640; (1917) 
М, W. М. 744; 22 M. L. T. 380. 
(7) 45 Ind. Oas. 905; 41 M. 581 at p. 570; 84 M. 


І, J. 381; 28 M. L. T. 236; (1918) M. W. N, 265; 7 1. 
~ W, 464 (F. B.). 


-by the same, Judges 


Jha v. Soobah Doorgah Lal Jha (1). There 
the father died leaving two widows. By 
a Will he appointed one of the widows to 
be the guardian of his sons by her as 
well as of the plaintiff, a son by another 
widow. The first Court held that ‘the 
father had no power to appoint the step- 
mother as guardian of the plaictiff as 
his mother was his- guardian resognised 
by the Hindu Law. In appeal Losh, J., 
at.page 75, said:— ; 

"We think the objestion to the anit 
taken by the appellants Pirthee Lal and 
others to be unanswerable, nor has the 
Counsel for the respondent been able to 
meet the objestion, We think the prinsipal 
Sadder Ameen has taken an erroneous 
view of the Hindu Law as regards the 
power of a parent to appoint a guardian 
for his ehildren, No doubt, the mother 
is the natural guardian of her ehild, and, 
were any person to attempt to deprive 
her of this right without authority, her 
right would, under ordinary sireumstanees, 
be supported, but we are not aware of 
any provision of the Hindu Law, nor 
have.any sueh been shown us in support 


‘of the prineipal Sudder Ameen’s view, 


whieh prohibits a father from appointing 
by writing or by word any other person 
than the mother to be the guardian of 
his minor ehildren. The prinsipal Sudder 
Ameen has found the Will to have been 
duly exesuted. !f this finding in this respect 
be correct, the Will, though inoperative as 
regards the disposition of the property 
whish is sontrary to the prinsiples of the 
Hindu Law eurrent in Mithila, ін notso as 
regarda the appointment of a guardian.” 

In: view of the  prinsiples of Hindu 
Law as to guardianship of minors stated 
in Maharanes Ram 
Bunsee Koonwaree v, Maharanee Soobh, Кооп» 
waree’ (4) sited above, the exereise of the 
power of testamentary appointment of а 
guardian by the father would be opposed 
to its spirit and sannot be held lawful 
besause there is no express prohibition, 

Mahableshwar Krishnappa ү. -Ramohandra 
Mangesh Kulkarni (2) follows the two eases 
sited above and the desision appears to be 
influenced by the prastieal sonvenienes of 
a dying adult male being able to make 
arrangements for ‘the guardianship and 
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management in a family cf minors and 
women, . 
The opposite view is taken in Ála- 
дарра . Iyengar v. Mangathat Ammanger 


(8) and Chidamdaram Pillai v. Rangasamt 
Naicker (7). The latter is a Full Banoh 
ease whish reviews the previous cases on 
the subject, and I follow the opinion 
expressed therein that it is nob competent 
to the only adult eo paroener of a Mitak- 
shara family, consisting of himself and 
his minor eo parseners, to appoint a testa 
mentary. guardian to the во.рагвепагу 
properties of ihe minor oo-pareeners. I 
note that some of the minor o» parseners 
in the above ease were the sons cf the 
testator. 

т hold that Bholanath was not sompe- 
tent to appoint the applicant and others 
guardians of his minor son's property, 
This, | however, does not mean that the 
application should be dismissed. Ossa the 
‘power of the Oourtis properly invoked, as 
it ia in this oase, 15 is competent to, 
‘and I think, advisabls for the Court to 
go into. the question of appointing a 
person itself under its statutory power, 
15 is the duty of the Court, as soon as 
.any dispute about the guardianship of 
the minor's property cr any allegation 
‘pf detriment to the minor’s interests re. 
sulting’ from such dispute is properly 
brought to its notise, to sift the matter 
in the interesis of the minor, It вап 
appoint the applicant or any other person 
guardian, The case is remanded to the 
Court below for further proesedings with 
advertence to the above remarks, In mak- 
ing ‘the appointment the Oourt will take 
into consideration the recognised claims 
‘of the mother and deeide whether there 
‘are any spesial reasons why her olaims 
should be overridden, and in doing. во 
consider the expressed wishes of the 
father, Costs of this appeal will abide the 
result. Pleader’s fee Re. 30. 


: Oase ren. ax ded. 
(8) 84 Ind,‘ Cos, 506; 40 M. 672; 20 M, LJ. 
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CALOUTTA HIGH COURT, 
Orvit Rurg No, 685 or 1920, 
February £5, 1921. 

Present : —Mr, Jastiee Newbould. 
ATUL CHANDRA SHAL—P tantiry 
— PETITIORER 
versus 
Sheikh KOBADALI AND ANOTHER- DEFEND” 
ANTS— Орғозїте PARTIES, 


Provincial Small Cause Courts Act (IX of 1887), s. 
28—Small Cause Court suit involving question of 
title — Suit instituted in Court having Small Cause as 
well as regular jurisdiviion—Decision as in regular 
suit—Jurisdiction—Irregularity—Appeal—Civil Pro. 
cedure Code (Act V of 1908), в. 115, О. XLI, rr. 23; 
26—Remand — Revision. 

Where a Small Cause suit, involving a questioni 
of title, is instituted in the Court ofa Munsif, who 
possesses also powers of a Small Cause Court Judge; 
and the Munsif, without taking cognizance of the 
suit first as a Small Cause Court Judge and there. 
after transferring it to himself as a Munsif, enter. 
tains and decides it as а Munsif, the irregularity 1 in 
the form of the preceedings does not affect his 
jurisdiction and consequently an appeal lies against 
his decision, (p.457, col, 2.] 


Where an Appellate Court makes ап ` order re: 
manding a suit for re-hearing under Order ХІ, 
rulo 22, Civil Procedure Code, in а саве in which 
ihe proper order should be a remand under rule 
28 of that Order, the Court cannot be said, having 
regard to the inherent power of the Court to maka 
а remand, to have .acted without jurisdiction in 
making the ordor so as to justify interference by 
a High Court in revision under section 115, Civil 
Procedure Code, Гр. 437, col. 2.] 


Rule against an order of the Sub-Judge, 
Second Court, Howrab, in Rent Appeal No. 38 
of 1919, 


Dr. Jedunath Kanjilal, for the Petitioner, == 
The plaintiff's snit was for compensation for 
use and oeeupation of land and waa, therefore, 
triable by a Court of Small Causes, As a 
matter of faet the suit was tried by the 
Munsif, who -had powers of a Small Cause 
OConrt Judge to try suits of the value of the 
plaintiff’s claim; If the suit had not been 


.iried by the Munsif in his sapaeity as а 


Small Caure Conrt Judge, there would have 
been an order returning the plaint under. 
sestion 23 of the Provincial Small Cause 
Courts Aot for presentation to the ordinary 
Civil Court. No gush thing: was-done ‘and 
the desision having been given in a Small 
Cause Court suit by a Judge having Small 
Cance Court powers, no appeal Jay from that 
decision. Refers to Indra Ohandra ү. Srtsh 
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Chandra (1). My next point is that the 
‘lower Appellate Court asted without juris- 
‘distion in passing an order of remand under 
‘Order XLT, . rola 22, Civil Pcosedure Code, 
The first Court did not dispose of the suit upon 
a ‘preliminary point end, therefore, no remand 
order oould be passsd by the Appellate Court 
under Order XLI, rule 23, Civil Prosedure 
:Oode, 1# в remand was neosssary, the proper 
order would have been a remand under Order 
XLI, rule 25, Civil Prosedure Code. 

з Dr, Dwarkanath Mitter (with him Baba 
Jatindra Mohon Ghose), for the Opposite 
Party,—The suit was filed in the ordinary 
Oivil Court and not in the Court of Small 
Causes and having regard tothe nature of the 
defenee, if sould only be tried by the ordinary 
‘Civil Court, No order under seotion 23 
of the Provinesial Small Cause Courts Aot 
was, therefore, nesessary, The aase of Indra 
Ohandra v. Srish Ohandra (1) is distin. 
guishable, for there the suib was filed in the 
Court of Small Causes, but in the present 
sase the plaint itself shows that the suit 
мав filed in the ordinary Civil Oauct, Refers 
to Kollipara Seetapathy v. Kankipaty Sub- 
-baya (2). The Appellate Court, apart from 
the provisions of Order XLI, rules 23, 25, 
had inherent. powers under aeotion 151 of 
‘the Code of Civil Рговейпге to pass an order 
'of remand, No question of jurisdiation, there- 
fore, arises and your Lordships in revision 
under sestion 115, Oivil Prosedure Code, 
should not interfere with the order of 
‘remand passed by the Appellate Court. 

Dr. Kanjilal replied. 

JUDGMENT.— This Rale is dirested 
against an appellate order remanding а suit 
for re-trial by the Munsif of the first Conrt 
of Amta,- The suit in question was one for 
sompensation for use and oseupation, the 
. amount elaimed being Rs. 26 and odd. The 


‘main question in this Rule is whether any . 


appeal lay from the Munsif's- deaision. The 
- plaintiff filed’ his olaim in the first Court 
: of the Munsif at Amta and the Court was so 
described in the plaint, At that time and. 
during the tria), the presiding offiser of that 
Oourt had also powera of a Small Oause Oourt 
Judge to try suits valued upto Rs, 10). Bat 


а) a Ind. Cas, 120; 40 C. 537. | 
nd. Cas, 643; 83 M. 322; 20 M. І, J. 718 
6 M, L T. 121. | : 
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in this asse, the snit was triod by him in 
the exersise of hia jurislistion as a- Munsif 
and not in the exercise of hia jurisdiation as а 
Small Cause Court Judge. The sontention on 
bshalf of the petitioner finds some support 
from the desision of a Banoh of this Court 
in. Indra  Ohandra y. Srish Chandra (1), 
But the present case is distingaishable from 
that саве, Tho suit in that бала was one 
which was filed in the Small Cause Oourt 
and sould only be tried in that Oourt. The 
-present вазе, however, having regard to the 
.defence raised, was one whieh, if it had been 
filed in the Small Oause Court, sould have 
been and,'properly would have been, returned 
under  sestion 23 of the Provinsial Small 
„Овозе ‘Oourts Aet to be presented to the 
-Oourt having juvisdiation to ` determina ‘the 
question of the title raised by the defendants. 
"Had this bsen done, the - plaint, aftér being 
returned by the Munsif in his eapaeity of a 
“Small Cause Court Judge, had to be pre- 
sented to the same Munsif in his eapaoity 
-ав а Muneif арі then it. would: .have bsen 
-heard by him in fhe manner in whioli. it 
“has been heard. In the absenae- “of any 
indisation to the contrary, I sannot help 
thinking that that is what the Munsif 'in- 
‘tended to do. Taking this view, I must 
hold that though thera was some irregularity 
in the form of the prosesdings, there was 
попе in substansa affesting jarisdistion and 
consequently an appeal Jay to the Distriet 
Judge. 

It is further sontended that the Subordi- 
heard the. appeal asted 
without jarisdistion in remanding the suit 
for re hearing under Order XLI, rule 23, Code 
of Civil Prosadure, and that the proper order 
would have been a remand under rule 25 
of that Order. That-is what he should have 
done. · But, having, regard to the desision 
of this Court as to the inherent power 
of the Court to make a remand, I sannot hold 
that he has acted without jurisdistion in 
making this order so as to justify my inter. 
ferense in revision. The rezult is that the 
Rule is dissharged with sosts, hearing fee 
one gold mohur. 

Rule discharged, 
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ALLAHABAD HIGH COURT. 
Sucoxn Олуг. Arrear No, 79 or 1919. 
. -July 19, 1921. 
Present :—Mr. Juaties Lindsay and 
: Mr. Justiso Stuart. 
RAM SUBHAG SINGH AND OTHERS = 
PLAINTIFFS— APPELLANTS 


versus 
DIP NARAIN SINGH—Darsxpaxt— 
| RESPONDENT, 


U. P. Land Revenue Act (III of 1901), s. 283 (k) 
e—Partition proceedings pending—Question of pro. 
prictary title~Sutt in Qivil Court not maintainable, 


Where partition proceedings have begun in а 
competent Revenue Court, it isnot open to а party 
to the proceeding to come to the Civil Oourt and 
raise there & question of proprietary title as to 
the property in question in partition, which it is 
open to him to raise before the Court dealing with 
the partition, [p. 489, cols, 1 & 2] : 

The faot that the partition proceedings are carrie 
to a completion before the Appellate Oourb is able 
to deliver its judgment in the Civil Court, does not 
affect the case. The question of the maintainability 
of the guib is & matter to be considered in con- 
nection with the circumstances which exist at the 
time when the suit is brought into the Court. [p. 439, 


col, 2.] 
Seeond appeal. from a desree of the 
Dietrist Judge, Azamgarh, dated the 29th 


Ostober 1918. 
REFERRING ORDER. 


Srvazr, J.—The plaintiffs sued for posses- 
sion as proprietors of в eertain plot of land. 
The Trial Court deoreed the elaim, The 
learned Distriet Judge in appeal desided on 
the 29th of Ostober 1918 that the plot of 
land in question was part of certain property 
‘whieh was in prosess of being. partitioned by 
‘a Revenue Court under the provisions of 
Chapter VII, Losal Aet Ii! of 1901, and that 
in these eirsumstanees the suit was barred 
under the provisions of sestion 233 (4) of 
the same Aet, Ав this deeision of the learned 
Distrie& Judge did not show whether the 
plaintiffs were reeorded eo-sharers or parties 
to the partition proseedings, I remanded the 
ease to his suesessor for a finding upon that 
pomt, Нія впевезаог has nowsent bask the 
ense with findings on the remitted issues 
and on these findings, which eannot be 
traversed as they are findings of fact, it 
appears that the plaintiffs are resorded 
so-sharers and that they are parties to those 
proseedings, The learned  Digtrieó Judge 
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added, however, that the proecedinga in ques« 
tion were suspended owing totime having 
been given to a third party to establish his 
proprietary title. From these proseedings 
whieh he has sent with the reeord, it appears 
that the matter is not exactly suspended; but 
it is to be noted thatthe partition proseedinga 
were eommensed on the Sth of January 1913, 
that they have not terminated yet and; that 
there is no prospeet of a final determination 
for some time to some. It is sertainly remarke 
able that any Revenue Court should be able to: 
spin out sush a matter for sueh a period. 
Unfortunately the ineident does not stand 
alone, partisularly in the eastern distriots, 
But the point now arises, san it be said that 
beeause the same matter is before a Revenue 
Oourt sondneting partition proseedings, the 
present suit is barred under the provisions of 
Seetion 233 (X)? Oan it be deseribed correctly 
as а suit for partition or union of MahalsP 
If the partition  proseedings had been 
eompleted, the desision of the Beneh in 
М Mal v. Tej Singh (1) would have 
applisation and that deeision © would settle 
the question. It would then be held that 
this suit was barred. But itis to be noted 
that so far there has been no final order of 
a -Partition Court. There will probably be 
sueh an order, but it eannot be asserted with 
certainty that there will be one. The 
Collestor might inthe end refuse to sanetion 
the partition. In these sireumstanoees the 
plaintiffs may be left, if the view of the 
learned Diatriot Judge who desided the 
appeal be upheld, with their suit dismissed 
and with no opportunity of re-opening the 
matter, and with no determination of the 
point by the Revenue Court, It is true that ina 
Single Judge desision of this Court in Ganesh 
Tewari v. Salik Pande (2) Piggott, J., laid 
down that the mere faet that partition 
proeeedings had been instituted would prevent 
gueh asuitas this being brought in a Civil 
Court, even if those partition proseedings 
had not terminated. But apart from 
the fast that it does not appear that the 
possibility of the partition proseedings 
failing to determine the point was brought to 
the notise of Piggott, J., the point seems of 
suffisient importanee to require the desision 


(1) 29 A. 604, 4 A.L, 1.578, A. W.N. (1907) 
190. : zs. vts 
(2) 28 Ind, Сая, 82; 12 А, І, Jj 949, 
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ofa Beneh rather than of a Single Judge. I, 
therefore, refer the desision of this appeal 
to a Bensh of two Judges.. 

Dr. 8. N, Sen, for the Appellants, 

: Mr, Brij Mohan Vyas, for the Respondent, 
г JUDGMENT.—This ease has been referred 
to a Bensh of two Judges for the purpose of 
having it deeided whether or not the suit 
brought by the plaintiffs was maintainable 
in the Oivil Court, 

The suit was a snit for possession of 4 bighas 
odd of land and there was, soupled with the 
elaim for possession, а claim for damages by 
way of meme profits. - f 

This suit was instituted 
1916, 

It: is admitted that at the time the suit was 
put into the Civil Court, there was pending а 
partition between the parties whieh was being 
sarried out uuder'the provisions of Chapter VII 
of the Land Revenue Ast. It is also an 
admitted fast that the question of proprietary 
title which was set up in the suit, out of 
‘whieh this appeal lias arisen, was not set up 
in the Partition Court. The question, therefore, 
is whether in these sirenmstanees the Civil 
Court was sompetent to entertain the suit for 
‘possession whieh was based upon the elaim of 
proprietary title. 

Tn the referring order attention is drawn to 
the decision of Piggott, J.; in Ganesh Tewari 
v. Salik Pande (2). If the view of the 
law taken by the learned Judge in that 
ease is aseepted, then there ean be no question 
that this suit was not maintainable in a Civil 
Oourt, In our opinion the view of the law 

laid down in the judgment in question is 
sorrest and is supported by anthoricies of 
this Court, of whieh we need only refer to the 
ease of Nathi Mal v, Tej Singh (1) and the 
Full Bensh ruling in Muhammad Sadiq v, 
Laute Ram (3), 

: The ease of Nathi Mal v. Tej Singh 
(1) was one in whish. 4he plaintiff 
instituted the suit while the partition 
proseedings were pending in the Revenue 
Oourt. By the time the oase same to bg 
desided in appeal the partition had been 
:eoneluded. The learned Judges, however, 
desided the question as to whether. the suit 
was maintainable at the time it was instituted 
cand they were of opinion that inasmush as 
partition proseedings had begun in a 


in the year 


‚ (8) 28 A. 291; А. W, N, (1901) 86, 
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eompetent Revenue Court regarding the 
property in suit, it was not open to 
the plaintiffs to some to the Civil Court 
and raise there а question of proprietary 
title whieh it was open to them toraise 
before the Court dealing with the partition, 
The faet that the partition proseedings are 
earried to а sompletion before the Appellate 
Court is able to deliver its judgment, does not 
seem to us to affest the sase. The question 
whether a suit is maintainable or not is 
a matter to be eonsidered in eonnestion with 
the sirsumstanees whish exist at the time 
when the suit is bronght into the Court. For 
these reasons, therefore, we hold that the 
view of the law taken in Ganesh Tewari v, 
Salis ;Pande (2) is eorrest and that the 
present suit was not maintainable and was 
liable to dismissal, The appeal, therefore 
fails and is dismissed with eosts to the 
respondents. 
Appeal dismissed, 


eer. 
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PRIVY x OUNCIL, 
APPEAL FROM THE Mapras Higa Oovrr. 

Juve 9, 1921, 

Présent:—Lord Shaw, Lord Phillimore, ` 
Sir John Edge and Mr. Ameer Ali. : 
PALANIAPPA OHETTIAR—Praintire . 

— APPELLANT 
$ versus | 
АТАСАМ OHETTÍ AND отнєнв— 
Devgenpants— ResronpEats, 
Custom—Athanguddi Chettis of Maduru District-— 
Moopu—Patnibhaga. | ё 
The customs of moopw and patnibhaga obtain 
among Chettis of the Athanguddi caste inhabiting 
seven villages in the Madura District of the Madrag 
Presidency. The custom of Moopu is that a person 
on re-marrying in the lifetime of hia first wife, 
sets apart some property, suitable to his position, by 
way of maintenance for his first wife which property 
descends tothe heirs of the wife. The custom of 
patnibhagais that the division of the property of а 
deceased із as per number of wives having male 
issue, the sons of each wife sharing equally among 
themselves. In the case of z partition during the life. 
time of the father, the number of shares is as per 
number of wives having male issue plus the father, 
[p. 443, col. 1.] | 

Appeal from a judgment and deeree of 
Mr. Justiee Sankaran Nair and Mr. Justies 
Spenser, dated January 12th, 1915, reported 
as 28 Ind. Cas. 27€, varying a deeree of the 
Subordinate Judge, Madura, dated Deger- 


ber 23rd, 1911, . 
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‚ Mr. Macquisten, K, О, and Mr. Ingram, for 
the Appellant, | 

. Mr. DeGruyther, K. Cu and Mr, Dube, for 
the Respondents. 


| JUDGMENT. 
' Lorp PmrirxoRE.—The plaintiff in this 
aase, the present appellant, instituted a anit 
for-partition of family property againet his 
father and three half:brothers. During the 
pendensy ofthissuit, a fourth half-brother 
was born, and allthese are defendants and 
respondents. . The right of the plaintiff -to 
have partition was not seriously questioned: 
. the dispute concerns the extent of his share. 
The Subordinate Judge: desreed to hima 
‘third share, but the High Court only gave 
bim one-sixth, on the theory that the father 
. "would have one share, the plaintiff one, and 
eash of his four step-brothers, one, There is 
a possible third view that the plaintiff should 
have one-fifth, his youngest born støp: brother 


not being sounted for a share, as having . 


been born sinee the unequivocal statement 
by the plaintiff of his desire to have partition, 
But in the eiroumstanees, their, Lordships do 
not find if nesessary.to pronounee upon this 
* sontention. : 

Tt is not disputed. that, assording to the 
ordinary Hindu Law of the Mitakshara, upon 


the death of the father and a subsequent: 


partition, the fiveshildren of the two marriages 
would eaeh take an equal share, and that if 
there. were a partition during the father’s 


. lifetime, he would eount as one with the five, · 


Во that the shares would be in sixes, 
. Phe appellant has contended before their 
.Lordships that by the usage and onstom of 
"He sub.easte to whieh he belongs, the 
whildren of eash wife tako вз aunit and sub. 
‘divide their share among themselves, so that 
‘he-aa the only son of the first marriage would, 
if his father were dead, be entitled to half, 
‘and eash of the four half-brothers to an 
‘eighth, Applying this principle to partition 
during the father’s lifetime, he now claims 
‘to divide the -property into three shares, 
‘and tako one for himself, leaving one-third 
for his four half-brothers, and one-third for 
his father, In addition, before the property 
was divided he slaimed the sum of 
Re. 600 as a first charge in his favouron the 
whole property as representing the Mobpu 
provided, assording to the caste sustom, for 
a frat wife when her husband married а 
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gesond time, and descending from her to her 
воп or sons. 

He did notin his: plaint state the sustom 
as to application on partition in the preoise 
form in whieh he insisted проп it in his 
evidence, and in whieh it wes found in his 
favour by the Subordinate Judge, and it has 
‘heen contended by the respondents that this 
variation is fatal to his ease. 

The paragraphs of his pleint.whieh relate 
‘to the partition are the following : А 

'6. Itisthe.longstanding. eustom obe 
taining among the people of the said easte 
that any one of the said oaste desiring to 
marry a &esond wife during the lifetime of 
the firat wife gets the assent of the: first 
wife for itand sets apart certain proper- 
-ties suitably to his position for the Jeahta- 
bhagam of the male ehildren by first wife 
born or to be born, and divides the properties, 
giving one share to all the male children toge» 
‘ther by the first wife on one side and a share 
«qual thereto toall the male ehildren toge- 
ther by the. sesond wife on tbe other, irres- 
:pestiye of one wife  begetting. a greater, 
and the other a less, number of. male 
children, ” 

“13, Assording to the eustom of the 
oaste, first defendant should live with his 
ehildren by his sesond wife, Plaintiffs have 
no objestion to make proper arrangementa 
for him out of the sommon properties till 
his death if he were to olaim eeparate main- 
tenance. Plaintiffs believe that Rs, 20 per 
mensem will be a sufficient allowance for 
him, ” А 
& He also relied in paragraph 7 upon an 
agreement executed by his father on the 
oseaeion of his second marriage, whish he 
asserted was made in .pursuanse of the 
eustom by. whieh the father stipulated that 
he would give for the Jeshtabhagam, whieh 
seems practically the same thing as the 
Moopu, the Rs. 600 or their equivalent, 
and further stipulated to divide the remain- 
ing family property between the families 
of his two wives, giving sash a moiety, . 

When it same to giving evidence, it 
‘appeared that there were few known ine 
stanses of partition during the father’s 
lifetime, and that there was в lack of 
authority for the contention that the 
father was in вов a ease redused -to 
maintenance, as contended by the plaintiff 
in paragraph-13 of his plaint, The өті- 
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- 'denoe offered mainly related to division after 


the father’s death and to the xx suatom 


- applying in this event. 


Tt- вррөагв to their Lordehips that the 
'sase in the Court ‘of бга instanse wai 
'eondusted upon this ‘footing, and that what 
‘the Court was asked to deside was whether 
the oaste austom as to division after the 
fathér' death was or was not а proved 


' ‘and binding eustom; and that the mode of 


`` pleading, if it were: nesessary, and 
''injustise; was thereby done, stated among 
, ‘othera the following issues: 


‘partition during the lifetime of the father 
was treated as consequential upon the 
eustom, so that the’ plaintiff would not be 
presluded by- ihe language of kis plaint 
‘from ‘proving the custom whieh would 
‘operate upon the death of the father by 
‘reason-of his having sarried his olaim too 


‘far and endeavoured to reduce the ‘father’s 
* intereat upon a partition in his lifetime to 


‘one of maintenance only. The Subordinate 


: Judge, who had sontrol of the matter and 


‘sould have allowed ‘an amendment in the 
if no 


"(1) Whether the oustom set up by the 
plaintiff is trae’ and valid; (8) То what 
‘share is the plaintiff entitled р” 

He found the first issue іп the affirmative, 


: г and as tothe eighth issue he said: 
D i" Sth Iesue.—The division is as per number 


“of wives having sons. This will naturally 
“be after the husband's death, In some eases 


“ta whieh plaintiff's exhibits relate, the hus- 


band has made a division retaining nothing 
for himself, It is opento him not to alüim 
‚8 share, but where the son enforees а parti- 


: ‘ tion, it oan never be said that the father 


is not entitled to a share. The number of 
Shares will be taken to be the number of 
wives having sons plus the father, if he is 
alive. ` So that, in this ease, the property 
: will have to be divided into three equal 
.Bhares, of which the first plaintiff will Ье 
-entitled to:one-third,. frat defendant one- 
“third, and defendants Nos, 2 to 4 and 24th, 
one-third, First plaintiff is, therefore, en- 
¿titled to one-third share,” 

‘No-doubt in their memorandum of appeal 
tto the High Conrt the defendants took the 
‘objection that "the oustom set up in para- 
?graphs 6 and 13 of the plaint sould not be 
split up/piesemeal, and that the whole must 
stand or fall together," Bat there is no 
trase in the judgment of ‘the ‘High Court 
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: was referred, states that there ‘is 
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of this viaw Бей beon taken by the learned 
‘Judges in that Oourt. 

Their Lordships, therefore, think that it 
‘was open for the appellant to-contend at 
their Bar, as he did, that the effeot of tha 
eustom would entitle him on a partition 
effestad during his father’ 3 lifetime to one- 
third. 

This being so, il із nesessary to look 
somewhat olosely into the custom and to the 
‘evidense given in support of it; evidenes 
‘which was aesepted by the Subordinate 
‘Judge; but considered insuffisient by the 
‘High Court. 

That the two modes of division between 
sons are both known in Hindu Law is un- 
questionable, There are appropriata worda 
‘for them, When the division is by number 
of sons, it is called Putrabhaga, when the 
division is assordiag to wives, it is known 
as Patnibhaga, That Putrabhaga" is now the 


recognised rule of Hindu Law is not to 


be questioned : but there are traees of 
the other view. In the: Appendix to 
Strange's' Hindu Law, Volanie II,” page 
the answer of the Pundit to whom 
the oase eonserning the Zilla of Chittoor 
mush 
dispnte in books as to whieh is the 
true view of division; and the Pundit in 


- that ease proseeded to decide in favour of 
-the rule of division by wives as being the 


law in the superior eastes and the custom 
in the Vaisya and Sudra sastes, The parties 
in the partisular ease were, as it happened, 
Budras. This deoision, as a statement. of 
the general Hindu Law, was incorrect, ав 
is pointed out by Mr. Colebrooke and Mr. 
llis in their notes on the'oase; but both 
‘these writers agree that there might be such 
а eustom, and that it would support the 
Pundit’s opinion. 
` Strange himself, in the first volume of 
‘hia book, the ' firat edition of whieh was in 
1895 and the sesond in 1830, speaks of 
the two modes—Patnibhaga, or division by 
wives, and Putrabhage or division by sons. 
He speaks of the first as an “ unnatural divi- 
sion," and says it 

*' ie, therefore, allowed only among Sudras, 
nor among them but where there is a 
euptom for it, whieh must, of course, be 
strietly proved, though it ‘is said to . prevail 
in the southern territories of India аз “musoh 
as did formerly the oustom of gavélkind in 
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Kent, thus to a eertain extent but still in 
the Sudra elass only superseding ihe law 
of .the Sastras; and to this opinion the 
freqüeney with whieh  referenees of the 
kind appear to have been made in the Courts 
of 'the Company in ihe Peninsula seems, to 
give sountenance.” (Volume I, 1830 Edi. 

tion, pages 205, 206). 

There being this divergense of thought, it 
is not wonderful that in a land where there 
are so many sustoms, appropriate to sertain 
areas of territory, families, or eastes, though 
the prevailing law is that of Putrabbaga there 

‘should be in certain eases а eustomary law 
of Patnibhaga. As was observed by their 
Lordships in the ease of Collector of Madura 
Y. Moottoo Ramalinga Sathupathy (1): 

"Under the Hindu system of law elear 
proof of usage will outweigh the written text 
of the law, ” 

Mayne in his Hindu Law (Edition. 7), 
paragraph 473, states the general law as 
-to the right to 'ahares whish pass by survivor- 
ship as follows: 

“Hash slags will take per stirpes as regards 
every other olaes, but the members of the. 
class'‘take per capita as regards eash other. 
This rule applies equally whether the 
sons: are all by the same wife or by 
different wives, 

Buti in a note he adds: ~ 

"In some families, however, а oeunstom 
ealled Patnibhaga prevails of dividing aesord. 
ing to mothers so that if А had two sons by 
his wifeB and three sons by O the property 
would be divided into moieties, one going to 
the ‘sons by В and the other to the sons by 0: 
Sumrun Singh v. Khedun Singh (2), This 
praatise prevails losally in OndE, as evidensed 
by numerous :xajb.ul.araie, whish I have 
seen in eases. under appeal to the Privy 
Oounsil,” 

The ease before the Sudder Dewanny 
Adáwlut to whieh Mayne refers earries him 
but а little way. It was decided in 1814, 
and. held that two instanaes of the alleged 
peculiar usage of the family in whieh dis- 
tribution had been regulated by the number 
of wives were not enough to prove the sustom 
and that the general Hindu Law must pre: 


(1) 12 M. L` A. 897 at p. 486; 10 W. R, P. 0.47; 
- 1B. L. R. P, O. 1; 2 Buth. P, О, 7; 185; 2 Sar. Р 0. 
J. 861; 3- Mad. Jur. 298, 20 Н, R. 889. 

(2) '2 S, D. A. Beng. 147; 6 Ind. Dee. o, s) 470. © 
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vail, However, it shows the existence of the . 
idea, : 

Their Lordships have not been referred 
to any other authority for the. existenss of 
the eustom in Northern India, bui as regards 
Southern India, it seems fairly prevalent, Mr. 
Ellis, on page 357 of Volume II of Strange, 
is quoted as speaking strongly ot the pre- 
valensa of the eustom in many paris of 
Southern India; and at page 167, . 
a paper of his, written in 1812: is set 
out, in whish he gives oertain deviations by 
Deavidian people from the ordinary 
Hindu Law, the third of whieh is as follows: 

"The division of estates, in ease of one 
person having several families by different 
women, among the families in equal shares 
without reference to the number of persons 
in eash.” 

He explains all these deviations as show: 
ing, that though the Brahmans were 

“sueeessful in extirpating the aboriginal 
religion of the South... they susseede 
but partially in. introducing the laws of 
the Smritis, and were obliged to permit many 
inveterate prastises to continue . . ." 

It is possible-that the matriarehal theories 
of the earliest inhabitants of Southern India 


may have led to the  prevalenee of thia 


sustom and oaused the difficulty in the way 
of ita being extirpated by the Brahmans. If 
this theory were sound it would "naturally 
lead us to expect that the extirpation of the 
sustom would be less effective in the lower 
castes. ` 

“In the case of Temmakal v. Subbammal 
(3), desided in 1864, it was held to-be within 
the power of a gaardian to refer to the 
Panshayat tbe question whish of the two prin- 
ciples of division should apply. Insidentally 
it may be mentioned that the Panehayat held 
that the division should be by mothers. 


Their Lordships, therefore, have to approach 
the evidenee’ in this ease with a knowledge 
that sush a custom does exist, and was not 


.an--improbable one in the partieular ease, 


the pacties coming from Southern India. and 
The 
Chettis are generally deemed to be Sudras, 
The jzdgment in the High Oourt in this ease 
deseribea the parties as Vaisyas, but appa» 
rently without any foundation for this in 


` (89) 2 M. H. 0, R47, 
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the evidenee, The explanation for this may 
be, as was suggested at the Bar, that the 
Chettis now forming a prosperous olass of 
the sommunity are gradually elaiming to 
be considered ав Vaisyas; bnt whether 


they sre Vaisyas or Sudras does not make 


mush difference for the purpose of eon. 
sidering the probablity of the eustom. 


The evidence offered for the plaintiff was 


to the effest that in seven villages, inhabited 

. by this partionJar olass of Ohettis, there 

" were several pesuliar eustome, two of them 
relating to the ease where а man marries 
a segond wife in the life of the firat. One 
enstom is that the first wife is entitled to 
have some property set aside for her mein- 
tenanse whioh would deseend to her son if 
she bad one, and is then ealled Моори, The 
other, that the property is, upon the sesond 
marrisge, notionally divided, one moiety 
going to the sons of the first wife, and the 
other to the sons of the sesond. The eustom 
further appears to have put some restrietion 
on the liberty of в sesond marriage, and 
these marriages reem infrequent where the 
first wife has already a living son. It appears 
to be usual to exesute an agreement or 
settlement, with the eonsent of the relatives 
and Nagarathers or villagers, represented by 
the heads of houses, providing for the 
Moopu, and at the same time stating that 
the property will be or is divided in moieties 
between the two families. In this partioular 
ease such an agreement or deed of settle. 
ment was produced and proved, and the 
plaintiff did alternatively base his sase upon 
this agreement, It was said, however, and 
for the present purpose it may be taken, that 
the dooument being unregistered, sould not 
be enforeed as a conveyanee, . 

This dosument, however, Exhibit O, is 
only one of a series of doauments lettered to 
M, where provisions of a like charaster were 
made, The earliest is Exhibit M, and goes 
baek to 1864, In that ease the first wife had 
& son, but she was considered to be incapable 
of carrying cn household affairs. The dosu 
ment proseeds to show that her relations had 
been consulted and that with their sonsent 
and with the consent of the wife the husband 
was building a separate house for her and her 
son, arranging to mess with eaeh wife in turn, 
to allow the first wife and her son to take 
„Gortain lands and goods as Stridhanam, and 
that the rest of the man’s property was to be 
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divided one moiety to the first wife and the 
other moiety to the sesond. 

The last doeument is Exhibit B, in 1900. 
Here the first wife had no «hildren, and it 
is provided that there should be eertain 
lands for her Mocpu,that should she have 
a male child, the land shall be appropriated 
for Моорп, whish apparently means that her 
son would suseeed to it, and that the issues 
of the two marriages should take the pro- 
perties remaining after excluding the Moopu 
lands, in equal shares. 


Various somments were made upon these 
documents by Oounsel for the respondents. 
lt was suggested that several of them 
were mere agreements, and that it did 
not follow that they had ever been carried 
out: that where there was no son by 
the first marriage, the father, if at the 
moment separate from his family, was do- 
minus of his property, and sould arrange to 
placate his first wife by providing for her 
possible issne; it did not, however, appear 
that the father was separate from the other 
members of his family and in some eases 
he вөгёвіпіу was not, Then it was sug- 
gested that the very existenee of these 
agreements proved that there was no legal 
custom, thatit таңа mere sosial usage and 
matter of propriety among the inhabitants 
of the seven villages that a partition of this 
kind should be made, and, therefore, it waa 
oesasionally made by people who wished to 
stand well with their neighbours, Bat, on 
the other hand, the witnesses who speak to 
these dosuments, also give oral evidense to 
the effestthat it was and hadaiways been 
the oustom in their villages that property 
should be divided in thia way. 


Two spesial settlements showing а dif. 
ferent arrangement were  prodused by 
the defendants, but the eases were speeial, 
being cases where a senior wife adopted the 
child of a јопізг wife, and provision might 
have to be made for preventing the adopted 
son from getting & double portion, One 
settlament was · риё in where there 
was only а conditional Moopu and no pro- 
vision as to the sona. Іп this ease there was 
no son by the first wife, and it was sug- 
gested that perhaps she had passed the age 
of probable shild bearing, But with these 
exeepiions there were no dosuments pointing 
to a different custom. wt 
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Às.to the-oral evidence the. ease іп 
favour of the eustom largely outweighsd 
the evidence against it. "Exeept the de- 
fendant, the father, no witnesses spoke 
without. qualifeation to the negative. The 
father had exesuted this partieular deed, 
and tried to get out of it by saying that it 
was not meant to bs asted upon, but asa 
blind to induoe hia wife to sonsent to the 
second marriage. One of the defendant’ 
withesses said : 

* ("do not know of any inatanee of а parti- 
tion aseording to the number of sons in all my 
seventy: five years’ experiense. І do not 
even remember to have heard of division 
by the number of sons.’ 

Ав xegards the argument that the existense 
ot the several agreements shows that without 
them the law would have been otherwise, 
their. Lordships on sonsideration are not 
inelined to attach muah importanee to it; 
Jt would be nesessary to fix the Moopu ; and 
this being so, it’ would be sonvenient at the 
same time that the settlor. should state his 
reeognition of the’ enstom, At any rate, 
the inferense from the existense of settlements 
that settlements are required, is not enough 
to outweigh the very positive evidence of 
the eustom. 

In the High Oourt it was said that there 
was no eviderte that’ among the Ohettig where 
settlements were not made division of prop- 
erty among male shildren per stirpes was 
observed’; but the learned Judges must have 
omitted to поёїве gome of the positive evi- 
dense given on both sides. Weight was also 
attached by them to a dosument drawn up 
in 1898 eslled an agreement  betwaen the 
Nagarathars of the seven villages, stating 
various matters of eonduet and of business 
on whieh they desired to some to an 
agreement among themselves, sush ав 
that ‘they would refer all their disputes 
to the Nagarathars and not have recourse 
to the Magistrates or even to the village 
Panehayat, One provision is thus ex- 
pressed : 

"Should any wish to take a sesond wife 
during the lifetime of his firat wife, he 
shall do so after informing the Nagarathars 
of his village and after making suffisient 
provision for maintenanee of his first wife, 
Any violation of this rule shall be eommuni- 
eated’ by the Nagarathars of that losality 
to the Nagarathars of all seven villages: who 
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shall all assemble at Navinapatti, and the 
party ‘shall abide by their decision," ' ^ г 
"This, по doubt, dosa not ‘state the audtom 
now Bought to hs-proved; but the doeument 
is not'a гевога of laws, but а provision de 
futuro as to sosial eondue!; and vone"of tha 
witnesses says thatthe rales as to Moopu 
and division were so well known that it waa 
not nesessary to expross them. «©  " o% 

‘The High Court have treated the ease as 
if it-were:an attempt to set up a 'loeal 
eustom, and say it would be unreasonable 
to impose if upon all persons dwelling in the 
area. - But their Lordships sonesive thatthe | 
eustom is one of the- рагіівшаг olass of 
Chettis, who happen, it ‘is true, to dwell in 
and probably are at the moment the ‘only . 
dwellers in the ares of the seven villages, 
~ It was pointed cut for the appellant that 
when the High Courteame to sonsider the 
sesond matter, said to be proved by cuastam, 
‘namely, the giving of Moopu, they thought 
that it was proved by the evidenes oral and 
dosumentary. For the respondents, it was 
said that an arrangement similar ‘to Moopu 
was known to ordinary Hindu Law. This 
may or may not be so; but the High Court 
considered Moopu as established by eustom, 
and the evidenss for the one matter is sub. 
stantially as strong as for the other, 

There is'a surions possible effest of the 
eustom upon general Hindu Law, whieh may 
have some day to be considered. Upon 
a partition during the father’s lifetime, 
the general Hindu rule is that he 
gets a share equal to that: of one son, 
whish if the partition were by sons would 
be ‘one-sixth, The effect, in the view 
taken by the Subordinate Judge, of a divi- 
Bion Patnibbaga is that the father sounts for 
one share, and the shildren of eash wife for 
one share, and so he gets one-third. Their 
Lordships, however, have not to determine 
this point. Jf the division is Patnibhage, the 
plaintiff as the only ‘sou of the-first wife is 
sertainly entitled to one-third. Their Lord- 
ships think that he proved the custom of 
Patnibhaga, and that he was entitled first to 
the Moopu (whish the respondents do not now 
question), and secondly toa third share of 
the residue. 

Their Lordships will, therefore, humbly 
advise His Majesty that the deeree of the 
High Oourt ће reversed, and the deores of 
Sabordinate Judge. restored and that the 
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appellant have the costs in the High ‘Court 
and the Privy Counsil, 
Apreal allowed. 
Solisitor for the  Appellant.—Mr. D, 
Graham Pole. 
с Solisitor for the Respondents, — Mr, B. 9, 


D. Polak, 


—— 


CALCUTTA HIGH COURT,. 
. APPrAL FROM ÁPPELLATE Deoren No, 2644 
or 1919. 
April 22, 1921, 
Present :— Justice Sir N. R. Chatterjes, KT., 
and Mr. Justice Panton. . 
' BAMANDAS BIDYASAGAR BHATTA- 
OHARYA —PLAIBTIEF— ÁÀPPELLANT 
versus 


‘SADHU MAJHI ano OTBEBS-—DEFENDANTS— ` 


RESPONDENTS, 


Bengal Tenancy Act (VIII of 1885), вв, 50, 115— 
Presumption—Fixed vent-—Record of Rights, . 


After the publication of the Record of Rights in 
respect of a tenancy under Chapter X of the 
Bengal Tenancy Act, the tenant is precluded by 
section 115 from claiming the presumption under 
section 50 of the ‘Act. [p. 447, col. 1.] 

Murli Dhar Aditya v. Radha Mohan Hazra, 51 Ind, 
„Сав, 652, Jagdeo Narain Singh v. Bhagwan Mahto, 
64 Ind. ‘Cas, 672; 1 P.L. Т. 27, Harihar Persad 
Bajpai v. Ajub Missir, 22 Ind. Cas. 604; 45 С. 930; 
Janki Kuer v. Hiranand Pande, 68 Ind. Cas, 26, 
followed. 

. Appeal against a deoree of ‘the Officiating 
Subordinate Judge, Faridpur, dated the 5th 
-of September 1919, modifying that of :the 
-Munsif, Third Court at Bhange, dated the 
2nd of April 1919, І 

FAOTS appear from the judgment. 

» Babu Surendra Ohandra Sen (with him 
‚ Babu Hemendra Chandra Sen), for the Appel- 
‘Jant:—The plaintiff is the appellant, The 
: appeal arises out of а’ suit for rent and 
also for ‘assessment of kojat rent in sus- 
pension, as well as .additional rent for 
‘additional aree, and for enhaneement of 
+yent under seotion 30 of the Bengal Tenancy 
‘Act :on the ground of -rise:in prise -of 
"Btaple food srops, The First Oourt decreed 
-the ‘suit in full but allowed: enhansement 
nat 2a0nnas in the rupee. The defendant 
"preferred:an- appeal and I ‘preferred eross- 
objestions’as against the deoree for enhance- 


ment, The learned Court of Appeal below 
held that the  ha/at jama sould not he 
recovered as it was an amount held in 
terrorem over the tenant; and disallowed 
my claim for enhancement of rent as he 
was of opinion that the defendant was 
entitled to a presumption under seotion 50 
of the Bengal Tenaney.. There was a Heoord 
of Rights in whieh the defendant was entered 
as а settled тауа, I submit under sestion 
115 of the Bengal Tenansy Act a tenant oan» 
not get the benefit of sestion 50. Therefore, 
I am entitled to enhansement under sestion 
30 of the Bengal Tenanoy Ast. Refers to 
Guru Oharan Nandi v, бата АК (1), 
Durga Oharan Ohakrabarty v. Prasanna 
Kumar Sen (2). There isa kabuliyat whieh 
is of a pre-existing tenaney in whieh rent is 
held liable to reduetion or snhaneement 
(Kamibeshi Murat), Refers to Murli Dhar 
Aditya v. Radha Mohan Hazra (3), Jegdeo 
-Narain Singh v, Bhagwan Mahto (4), Harihar 
Persad’ Bajpai wv. Ajub Missir (5), Pirthi 
-Ohand Lol Ohowdhury v. Basarat Ali, (6). 
In the kabultyaé there are two elauses, ttz., 
. (1) that there may be reduption or variation 
and (2) there shall be enhansement -if the 
land besomes more. fertile, The ease of 
Abhoy Sankar Mozumdar ‘vy. Rajani Mandal 
(7) is apparently against me .beeause the 
words kamtbeshimurat have been wrongly 
.interpreted, That onse is not binding оц 
you, asit gives simply an interpretation of 
the words and is not a deoeision, The Full 
Beneh ease of Pirthi Ohand Lal Ohowdhurg 
-y, Basaret Ali (6) overruled the ease, of 


-Mahaxaja. Radha Kishore Mantkya Bahadur 


v. Umed Ali (8).  Aesording to Doss, J.,-in 
Maharaja Radha Kishore Mantkya Bahadur. v. 
Umed Ali (8) the ‘point of time referred 
to:by the term " thereafter" in sestion 115, 


Bengal Tenaney Aot, із the period 
subsequent to. the final publieation of 
fhe. Reeord of Rights,  besause the 


tenant is permitted to raise the presumption 


230. W. N. 101; 800. La 


J. 9. 

(2)-286 О. W. N. 45 notes, 

(3) 51 Ind. Cas. 552, 

(4) 54 Ind; Cas. 67251 P, L-T, 27, 

+ (5) 22 Ind, Cus, 604; 45 0:030, ~ !+ 

(6) 8 Ind. Cas. 449; '97 O. 80 at PP. 36, 89, 18 C. 
W. N, 1149; 10 O. L. J. 343. - 

à 41 Ind, Cas. ‚859; 29 OL. Т 971; 22 С, v. N, 


Mf 12 C. W, N, 904, 


(1) 62 Ind, Cas. 79; 
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under seation 50. (2) in a . proseeding under 
Heetions 105, 106 of the Aot. “ Thereafter” 
‘does not refer toa point of time but to а 
period anterior or posterior to any event. 
Reforsto Maxwoell’s Interpretation of Statues 
(6th Edition) 73. My point ia that gestion 50 
‘does not apply in view of gestion 115, Bengal 
Tenaney Aet. Isubmit, therefore, having 
regard to the kabuliyat lam entitled to the 
whole hajat. Hajaí rent is not always in 
terrorem. The tenant must prove that itis so. 
Refers to Jogesh Ohandra Ray v. Makbul AE 
b Romesh Ohandra Biswas v. Ghulam Nabi 
10). ` 

' Babu Mukunda Behary Mallick, for the 
Respondents.—It was plaintiffs duty to 
prove that à part of kasat rent was made 
eurrent. It has besa found that plaintiff 
‘has failed to prove it. As regards the 
‘applieability of sestion 50 the Full Beneh 
‘ease in Pirihi Ohand Lal Ohowdhury v. 
Basarot Ali (6) is elear on the point and 
Т am.entitled to the presumption. Refers 
‘to Golab Misser v. Kumar Kalanand Singh 
(11), Pirthi Ohand Lal v. Mohamed Tahir 
(12), Nunda Lal Gotsam? v. Atarmoni Dassi 
(13). The finding is that there has never 
ne any change in the rate of rent, 

‚ Babu. Бон Chandra Sea replied in 

‘brief, - 
e JUDGMENT. —This appeal arises out 
‘of. a suit for resovery of arrears of rent. 
The plaintiff also slaimed additional rent for 
‘additional lands found in the tenant’s posses- 
‘sion and also enhansed rent for rise in the 
'priee of staple food orops, - 

It appears that originally there- were two 
"holdings, one consisting of 5 bighas 1% cotías 
‘ata jama of Rs, 6.5 9 and Be, 1. 12-9 was 
reserved as hajat, There was another 
-holding of 5 bighas i cottage at a jama of 
: Ra. 6.2 3 and Rs. у 1.0 waskept as haat. 

The total area of the two holdings. was 10 
‘ bighas 2% cottas and the јата was Rs. 12.8. 
‘The plaintiff's sase was that out of the total 
hajat of these two jamas, namely, Rs, 3.13.9, 
a sum of Rs. 1-15 was made а part 


(9) 88 Ind. Ons. 595; 210. W. М. 534; 25 0.1, J, 


28. 

(10) 29 Ind, Oas. 807; 19 О, W. N. 867. 

(11) 6 DIN 217; 14 О. W, N. 884 at p. 835; 
12 0. L. J, 10 

NT) 86 Ind. „Сав, 427; 1 P, L. 5.67.3 P.L, W. 


21. 
(18) 12 C. W. М. 482; 86 e. 763. - 
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. in rempest of the . tenancy. 
.deharred by the provisions of sestion 115 


К [1921 


of the eurrent rent and the jamas besame 
Rs. 14-7-0 bythe amalgamation of the two 
jamas, taken with Re. 1.15.0 on asaount 
of tho hajaé,and that there has been an inarease 
in the area of 4 bighas 4 1 cottas, The plaint- 
iff sontended that they were entitled to thé 
full Aojat rent and additional rent for the 
additional area at the rate of Re. 1-9-7; 
whieh would bs the rate if the entire kajat 
jama were added to the rent, 

The Court of first instaneo gave a desree to 

the effest that the plaintiff was entitled to 
the fall kajat jama, во that he was entitled 
to the full rentof Rs. 16 5.9, and additional 
rent for the additional area at Re. 1.9.7 
per bigha from 1821 to 1324, That Court 
also allowed enhaneement at annas 2 per 
rupee from 1326. 
* Оп appeal the lower Appellate Court held 
that hajat jama sould not be reeovered, as 
it is an amount held tn terrorem over the 
tenant and that the rent resoverable, there- 
fore, wae at the rate of Hs. 128. The 
additional rent aesordingly was allowed at 
the rate of Б». 13.9. The learned Judge 
'was of opinion that there was a presumption 
under ‘sestion 50 of the Bengal Tenauey Ast 
arising from the payment of rent at & uniform, 
rate for 29 years preseding the institution 
.of the suit. He aesordingly disallowed the 
elaim for enhancement of rent, 

T'wo-questions arise for опг determination 
‘in this appeal. The first is whether any 
.presumption' arises under sestion’ 50 of . the 
, Bengal Tenansy Act in the aireumatances of 
‘the present ease. 

' Now, it appears that there was a Resord 
-of Rights and in the Record of Rights, the 
‘tenant was shown as an osoupansy raiyat 
and поё г, raiyat at fixed rate, Section 115 
of the Bengal Tenanoy .Aet lays down 
that when the partieulars mentioned in 
‘seotion’ 102, olause (5), have been resorded 


-nnder Ohapter X in respeot of any tenancy, 


the presumption under seetion 50 shall not 
thereafter apply to that tenancy. There is 


. no question in this ease that the Hesord of 
‘Rights is final and that the defendant is 


entered therein as only an oeeupanoy ratyot. 
That being so, we think, having regard to the 


_terms of sestion 115 and the desided eases 


on the point, that there is no presumption 
after the publieation of the Reso:d of Rights 
The tenant is 
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. from elaiming the ОСМИ "under seotion 
50 of the ‘same Aet. 
. In the: ease of Pirthi Ohand Lal Chowdhury 
у, Basarat Ali (6) the question arose when 
an application was made under section 105. 
It was held that the presumption did arise 
under sestion: 50 of the Bengal Tenaney 
Aet. The Full Benob, however, had to 
sonsider the meaning of the word "thereafter" 
sontained in sestion 115, having regard to 
the decisions in the case of the Secretary 
of State for India v. Ka;imuddt (14) and the 
ease of Maharaja Radha Kishore Mantkya 
Bahadur v. тей Ali (8). The learned Judges 
were of opinion that the desision in the 
former ease disregarded the plain terms 
of the seation whish are general in expres- 
Bion, and  eontain nothing to justify the 
limited sonstrustion that had been placed 
on them. It has baen hsld in а seriea 
of oases that after the publieation of the 
Reeord of Rights in respeat of а tenancy 
under Ohapter X, the tenant is preeluded by 
sestion; 116 from elaiming the presump- 
tion under section 50 of the Aot [see Murli 
Dhar Aditya : v. Radha Mohan Hasra (3), 
Jagdeo- Narain Singh v. Bhagwan Mahto (4), 
Harihar Persad Вазраї у, Ajub Missir (5), 
Janki Kuer v. Hiranand Pande (15) 
and an unreported ease Second” Appeal 
No. 2319 of 1919) desided by Teunon, J. оп 
the 6th January 1921). We are ascordingly 
of opinion that the defendant is not entitled 
to the presumption under seetion 50 of the 
"Bengal Tenansy Aet, 
The next question is whether the plaintiff 
is entitled ёо -the rent reserved as haat. 
Lt is contended that a portion of the hajat 
rent was sonverted into the current rent two 
. years after the exeeution of the Kabuliyat, 
The learned Subordinate Judge, however, has 
-found that "there is no evidenee on the 
resord to support the eontention. It might 
вв well have been for addition of some landa 
жо the tenaney, The learned Munsif's finding 
‘thaé this alteration of rent in 1293 was on 
.Aésount of conversion of a portion of the 
‘hajat rent tò eurrent rent is not supported 
.by evidenee.and is based on the mere siue: 
ment in the plaint,” 
. It does not appear for what period the rok 
was kept as kajaki nor the инен 


‚ (14)726 0. 617; 13 Ind, Deo, (s. в) 997. . 
* (18) 88 Ind, Oas, 2 
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under whieh and the date from whieh, the 
hajat was to be resovered from the tenant, 


- In the sirsumstanses, we are unable to hold 


that the plaintiff is entitled to the hajat 
вв part of the rent. That being so, we sannot 
interfere with the rate of rent allowed by, 
the Oourt of Appëal below with regard to 
the additional area, 

The result is that thd deeree of the Court, 
of first instance mo far asit allows an en-’ 
‘hancement at the rate of 2 annas in the rupse 
will be restored and the deeree of the lower 
Appellate Court to that extent will be set 
aside, Otherwise, the desree of the lower 
Appellate Court will stand. 

The plaintiff will get two-thirds of the sosta 
incurred by him in the lower Oourts. We 
make no order as to вовёв in this Court, - 

Decree modified, 


ALLAHABAD HIGH COURT, 2i 
Seconp Отт, АРРЕА No, 1081 OF 1919, ; 
July 6, 1921, a 
, Present :—Mr, Justioe Gokul Prasad and | 
- Mr. Justiee Lindsay. i 
Lala RAM KUMAR— PLAINTIFF — APPELLANT 
versus 
NEM .OHAND AND OTHERS —DRFANDANTS—: 
RsrONDENTS, 
Cause of action—Limitation—Sutt to recover money 


paid for illegal -purpose-—Companies Aet (VII of 
1913), s. 4—Partnership, 


The cause of action for a suit for return of the 
money paid in order toform a society or business 
which is^ prohibited under the Companies Aci 
accrues ав soon as the money is paid and there із 
no continuing oause of action in such a suit. [p. 448, 
col. 2.] 

Second appeal from a desree of the Sesond 
Additional Judge, Aligarh, dated the 7th 
Jans 1919, 

Mr. Р, L, Banerji, for the Appellant, | 

Dr. S. N. Sen and Мт. S. Р. Ghosh, for 
the Respondent. 

JUDGMENT.—The plaintiff is the appel. 
lant here and his suit has failed in both the 
Courts below on the ground that it was 
Barred by limitation, 

In our opinion the finding of the Oourtg 
below on the question of limitation ig sorčeet, 
We think the suit was time-barred. 
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The suit was. _one ‘of а somewhat peouliar 
nature. The plaintiff eame into Court alleg. 
ing. that his ‘grandfather and a numbar of 
other persons, exeesding 20, had in the year 
1898 eombinéd together for the purpose of 
starting в sotton press and ginning faatory, 
. All the persons, who took part in the forma- 
tion of this business, contributed capital to 
the undertaking and in substanse the snit 


of the plaintiff now is for the return of the. 


sapital whish was subseribed by his grand. 
father, who appears to have taken а principal 
part i in launohing this business. 

‘The plaintiff founded bis case on the plea 
that the number of persons who joined in 


starting this business being in exeess of 20, 
the association was an illegal one with: 


reference to section 4 of the old Companies 
Act of 1882, Thé law is the same under the 
present Oompanies Ast of 1913. It was 
alleged that the plaintiff bad been pressing 
the other partners in the business to get the 
Company registered and as they refused, 
the plaintiff brought this suit in which he 
asked for the following reliefs :— - 

(1) A -deolaration that the partnership 
now being earried on is illegal ; and 

(2) an order that the properly belonging 
to the partnership i should be brought to sale 
and: out of ‘the sale ‘proseeds,, the plaintiff 
should be paid the capital whieh his grand. 
father pnt into the business. Е 

There was & good deal of dissuasion i in ‘Both 
the Corts, below, ве, to , whether a suit of 
this kind. Was: “maintainable. : Jlearly with 
referenee to seotion 4 of the. Corüpanies , Ast 
referred to above, the asscoiation i is one whieh 
ів; prohibited. by’ law, . Both " ihe" Тебетей 
Judges. of, ће Courts 3 below 1 seemed ‘to’ think 
that a suit for the return of the eapital snb. 
geribed by: the’ plaintiff: Was not che ‘whieh 
sould. be maintained, . 

It is, however, not. necessary for us to Дейл 
this ‘question. 
of the plaintiff that such a suit is maintain: 
able,. ‘The question arises ‘then as ‘to’ what 
‘period. ‘of‘limitation is to be ‘applied to" ‘oases 
of this. kind, In substance the eaüsa of 
action for the ‘suit is the faet that the "plhint- 
dita" "grandfather, parted ‘with oertain money 
in order to form a soeiéty or. business whie 
ig prohibited under the Companies Act. The 
ret ark of that money ‘is sought on the ground 
that’ the money was paid Док эп. illegal 
object. Td this" View of the Fase" il ЕбӨШӘ to 
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us the eausa of astion for raturn of the money’ 
must have aserusd as ason as the monó$y' 
was paid, ‘and we eannob nesede to the ‘argu: 
ment that there wasa continuing ‘suie of 
astion in plaintiff's favour, The limitation, 
in our opinion, must be taken to have run from 
the date on whish fhe plaintiff's grandfather: 
parted with this money ‘and as that Was 
about twenty years before the suit wae 
bronght, the bar of limitation ‘applies, The 
appeal fails and is , dismissed with costs,’ 
ineluding in thia- Court fees on ‘the- higher 


_ Beale, 


‘Appeal’ dismissed, 


OALOUTTA HIGH. OOURT,. . pa 
APPEAL FROM APPELLATE Deore 
No. 234 or 1920, 
February 18, 1921, А 
Present :-~Mr, Јавіїбе Richardson ind ` 
: Mr. Justise Cuming, >` i X 
- BAINADDI MANDAL sko idni ' 
PAJNTIFFA—À PPHLLANTS ] 
ч veraus : . 
'KAILASH CHANDRA SARDAR ‘inp ' 
' OTHERS— вғенрахте--Нквронрӯнте, : 


Lease—Joint property — Subsequent partition decree 
Lessee and mortgagee, distinction решен, 


From 1918 the plaintiffs were in ` possession. by 
taking a lease of an undivided 4-anua share.of:a 
certain land, comprising a bhadrasan or, homestead 
and a tank "with its banks The area of the plot 
Was 10'cotfas 12 chattaks. Із `917 the defendants, 
the co-sharers of the plaintiffs’ lessors, brought -a 
suit for partition against the. plaintiffs’ lessors in 
which the plaintiffs were not impleaded, with the 
result that the tank was allotted to the deferdants 
and the bhadrasan (measuring &boub'4 cottas) waa 
allotted to the plaintiffs léssors and remained'in 
the exclusivo possession of tho plaintiffs. The 
plaintiffs having thus been dispossessed of their 
share in the tank, brought a suit against the 
‘defendants for its recovery: 

Heid, that the plaintiffs had before the pattition 
completed their title to, and" were in, rightful pog» 


Session of, an estate by lease in the tank to the 


extent of a аппа undivided share and their 
right to such possession was not afféoted by "the 
partition to which they were no parties. [p. 450, col, 


2] 
Shaikh Khan Ali v. Péstonjt Eduljeo, YO, W, N, 62, 
followed, 
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sone difference-between a lessee anda mortgagee 
" an undivided share in joint property is this, 
hat in the case of a lease followed by possession 
of the property demised, the title of the lessee is 
complete, while in the case of a mortgage the land 
is merely hypothecated and no title thereto is 
or until the seourity is enforced. [p 450, col, 


Appeal against a deeree of the Sab- 
ordinate Judge, Third Oourt, 24-Pargannas, 
dated’ the 7th November 1919, reversing 
that of the Munsif, Second Court at Baruipur, 
dated the 11th November 1918. 

FAOTS appear from the judgment. 

Babu Bepin Behary Ghose (with him Babu 
Hira Lal Chakravarty), for the Appellant, — 
The subsequent dealing with the property 
bý partition, subsequent to the sreation of the 
estate by з lease and by а person who had a 
perfeet right to sreate it, sould not have 
affested the right of the lessees. The decree 
in the partition suit to whieh the lessees 
were no parties, is not binding upon them, 
They are, therefore, entitled to the same 
rights in the tank as they had before the 
partition desree was passed. See Shatk Khan 
Ali v, Pestonit (1), 

Babu Rupendrakumar Metter for Mr. Wahe? 
Hossin, for the Respondents.—The lease to the 
plaintiffs by one oo-sharer was overridden by 
the subsequent partition deeree, See Byjnath 
Lall v. Ramoodeen Ohowdhury (2) and Hem 
Ohundur Ghose v. Thako Mont Debi (3). The 
desision in Shaik Khan AU v, Peston (1) 
has only held that the lessee was not affeeted 
by the rule of lis pendens, On the fasts of that 
partieular ease the desision is a perfestly 
sound one. In the present oase, however, 
the plaintiffs’ lease was in respeot of -an 
undivided 4 &onas of a plot of land measuring 
10 oottas and odd. The plainiiffs are now in 
exelusive possession of nearly 4 cotéas of land, 
i.e, more than their legitimate share.of the 
whole plot. 
the plaintiffs are, therefore, not entitled to 
elaim any share in the tank unless they are 
prepared to surrender а portion of the plot in 
their exelusive possession. Then there is no 
definite finding that the plaintiffs taok posses- 
sion under their lease and were dispossessed 
by the defendants and even if-they were, 
the dispossession did not amount to ouster. 

Babu Bepin Behary Ghose replied. 

w i P N.62, ` 
ia з ш pt p € 21 W. R, 288; 3 Sar, P. О. 
. 8) 20 О, 588; 10 Ind, Dec. (x. в.) 362. 
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JUDGMENT. 

Влокавосоч. J.— he plaintiffs in the suit 
out. of whieh this seaond appeal arises, some- 
what imorudently perhaps, took a lease 
purporting to be a mourasi mokarrart lease of an 
undivided t-anna share of certain land, som» 
prising  bhadrashan or homestead and а tank 
with ite banks, the rent reserved being Ra. 2 
perannum. The area of the whole plot. is 
10 cottas 12 chattaks. 

The lease is dated the 2nd April 1913. Ia 
1917 the respondents, defendants in the. 
guit, bronght a suit for partition to which’ 
their oo-sharers, the plaintiffs’ lessors, were 
made parties. The plaintiffs themselves 
were not impleaded, In the resalt the tank. 
was allotted to the respondents; but the” 
portion of the land referred to as the 
bhadrashan was allotted to the plaintiffs’ 


'lessors and it is now in exelusive possession 


of the plaintiffe. 

The Trial Court found that the plaintiffs 
were never entitled under their lease fo an 
8.anna share of the whole plot but only to a 
4 anna share, and that finding has been son- 
firmed by the lower Appellate Oourt. No 
question now arises on that point, 

The ease for the plaintiffs is that, after’ 
the desree in the partition suit, the defénd., 
ants dispossessed them of the share or the. 
rights whieh they had formerly enjoyed in 
the tank. The Court of first instanee {бапа 
that there had been such dispossession and 
made a deeree on the footing that the plaintiffs 
were entitled ав against the respondents 
to an undivided one fourth share of the 
tank, : 

Ор the appeal preferred by the respondents 
the learned Subordinate Judge held that the 
plaintiffs took their lease subjeet' to the right 
of the so-sharers of their lessors to claim а 
partition and sould not sucsessfully olaim 
any rights in any portion of the land whieh 
had not been allotted to their lessors. In 
that view, the Subordinate Judge in sub- 
stance dimissed the guit, though by eonsent 
so mush of the deeree of the Trial Court as 
allowed the plaintiffs to use the water of the 
tank and to drain water from their house into 
it, was maintained, 

Before us, it is sontended for the plaintiffs 
that the deeree in the partition suit to whieh 
they were no parties, is not binding on them 
and that they are entitled to the same rights 
iu the tank as they had ‘before that decree 
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was made, Reference was made tothe case 
of Shaik Khan Ali v, Festonsé (1). It ів 
further argued that there is no analogy be- 
tween the ease of a lessee and those oasen, suah 
as Byjnath Lall v. Ramoodeen Ohowdhury (2), 
in whieh a mortgagee of an undivided share 
of lands held in common has been allowed 
to enforee his security спу against the 
portion of the joint property allotted on 
partition to his mortgagor, and that it is also 
important to distinguish sush games as that of 
Joy Sankari бика v. Bharat Ohandra (4) 
where partition was effeeted, not as here by 
a suit for partition in the Civil Court, but by 
the Revenue Authorities under the Bengal 
Estates Partition Aet. 

The learned Vakil for the respondents has 
sonseded that the deeree in the partition suit 
andthe partition are not binding on the 
plaintiffs, so that at this stage there is really 
no dispute that the plaintiffs are atill entitled 
as against the respondents to the rights of 
1еввеве inan undivided 4-anna share of the 
whole plot ineluding the tank. 

The learned Vakil bas not sontested the 
soundness of the desision in Skaist Khan Ай? 

-case (1) on the partioular fasts, He har, how: 

ever, argued that inasmuoh as the plaintiffs 
are in exelusive ossupation of the bhadrashan, 
and as the bhadrashan eomprises nearly 4 
cotiás or more than a 4 anna share of the 
whole plot, the plaintiffs are not free to olaim 
any share in the tank, unless at any rate they 
are prepared to surrender a portion of the 
bhadrashan. 

The position so taken cannot, in my opinion, 
be supported, For if wa turn to Skhatk Khan 
Alz’s case (1) where also the partition was 
by suit, we find that Sir Comer Petheram, 
O. J,, with the seoneurrenee of Rampini, J., 

said this: —. 
“Т quite fail to see how any subsequent 
dealing with the property by partition, 


subsequent to the ereation of the estate Бу: 


a lease and bya person who had a perfeot 
right to oreate it, sould have affected the 
. right of the lessee ” 


If the prinsiple sonveyed or implisit in 
those words be applied to the fasts of the 
present ease, the matter stands thus, The 
respóndents have parted with all‘ their rights 
in the bhadrashas to the plaintiffs! lessors, 


(4) 26 0.484; 3 0. W. N 209; 18 Ind, Deo. (к, в.) 
880, b : 
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so that itis no soneern of theira who is 
in possession of the bhadarshan, The plaint- 
ifs had before the partition completed their 
title to and were in rightful possession of an 
estate by lease in. ће tank, to the extent at 
апу rate ‘ofa 4 аппа undivided share, and 
their right to  sush possession was not 
affested by the partition to whish they were 
no parties. Whatever, therefore, their right ^ 
may be in the bhadrashan, they are still 

entitled to the one-fourth share of the tank, 

Nothing has oosurred which justified the 

respondents i in depriving the plaintiffs of all 

possession and enjoyment of the tank. Та 

taking possession of the whole tank, in virtue 

merely of the dasree in the partition suit, the 

reapondents were in the wrong, 

The differense between the lesses and the 
mortgsgas is this, that in the oase of a lease 
followed by possession of the ‘property 
demisad, the title of the lessee is aomplete, 
while in the oase of a mortgage the laud is 
merely hypothesated and no title thereto is 
perfested until the sescrity is enforeed see 
Byjnath Lall v, Ramoodeen Ohowdhury (2)]. 

The respondenta are no. doubt entitled, if 
they ehoose to make the slaim, to an aliquot 
share of the reni payable by the plaintiffs 
under the lease. They may or may not have 
some remedy. against the plaintiffs’ lessora and: 
there may be a question between the latter 
and the plaintiffs whether the plaintiffa are 
entitled to the whole of the land eomprised 
in the bhadrashan. But iu the present ease 
it is not necessary to deal with such questions 
and they must be left open. 

` A subordinate point was taken that the 
learned Subordinate Judge has not expressely 
found that the plaintiffs took possession under 
their lease and were dispossessed by the re., 
spondents. But the Munsif so found, and it 
appears that the ease was argued by both 
sides on that footing in the lower Appellate 
Court. If nedessary, I am prepared to find 
that the plaintiffs were dispossessed 88 they 
allege. 
. lt was also suggested that the disposses- 
sion did not amount to an ouster, Bunt aa 
things stand, the plaintiffs and the respond. 
- nts ean only be regarded as eo.sharers in the - 
tank and it is obvious that the plaintiffa have 
been ousted from the tank, 

The result is that the appeal must be allow- 
ed, the deeree of the learned Subordinate . 
Judge must be set aside and the deeree of the 
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Munsif restored. The plaintiffs ara entitled 
to their sosts in this Court and in the lower 
Appellate Court, 
Осміка, J,—I agree. 
Appeal allowed. 


ALLAHABAD HIGH COURT, 
бксонр Огт, Arrear No. 1384 or 1919, 
. August 9, 1921, 
Present:— Mr. Justiae Gokul Prasad and 
Mr. Justice Stuart, 
SOTI SURAJ MAL-—PLAINTIFF—À PPELLANT 
versus . 
THAN SINGH. — DEgFENDANT— RESPONDENT, 
Mortgage—Division of mortgaged property—Mort- 
gngee's right to sell portion of mortgaged property— 
Right of owner of portion sold— Contribution. 


Where a mortgagee has been no party to the 
division of the mortgaged property, the principle 
that the mortgagee has the right to sell a portion 
of the mortgaged property to recover the whole 
amount due on the deed holds -good, whether the 
division has been the result of a voluntary or 
involuntary transfer. The owner of the portion 
sought to be sold, if he redeems, can claim contribu- 
i: from the owners of the remainder. [p, 458, col. 
1 ; 
Sesond appeal from в deeree of the 
District Judge, Moradabad, dated the 19th 
of May 1919. 

Mr, Р, L. Banerjee, for the Appellant. 

Dr. S. N. Sen, for the Respondent, 


JUDGMENT,.— "This is an appeal by the 
plaintiff arising out of a suit for sale on a 
mortgage. The mortgage deed in suit was 
exeouted on the 19th of Oetober 1906. 
Sipahi Singh, defendant No. 1, was the mort- 
gegor, and one Ali Mohammad, who mold 
‘his rights subsequently to the plaintiff, was 
the mortgagee. The property mortgaged 
was all the mortgagor's interests and rights 
in 20 biswas Zemindari of a certain village. 
The plaintiff allegad that at that time the 
defendant's name was entered over 1 biswa 
41 biswansis share only, and this was mort- 
gaged, That out of this a Oi bdiswansis 
share was sold st auction in execution of а 
deeres on a prior mortgage. Не, therefore, 
elaimed the whole of the mortgage money 
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from the remaining 18 brswanses odd, This 
last mentioned share was sold at auotion in 
execution of а simple money deeree and has 
been purshassd by Mulaim Singh, defendant: 
No, 3, Defendant No. 4 Than Singh has 
been impleaded as a puisne mortgages. 

The defense of Than Singh was that the 
bond in suit did not sreate any encumbranes, 
that the mortgagor had aequired a 5 biswas 
share under a pre-emption dearee before the 
mortgage in suit, that this share was: also 
included in the mortgage, and has subse- 
quent to the mortgage been purohased by 
the plaintiff's own nephew Parmanand aud 
that the plaintiff dishonestly released this 
property from his elaim, He further plead. 
ed that the plaintiff eould not get more 
than the proportionate amount of ihe mort. 
gage debt ohargeable on the 184 bíswansis 
share which the plaintiff wanted to sell, 
He also pleaded priority to the extent of 
Rs, 708 5, The defense of Mulaim Singh, 
the son of the mortgagor, was similar, The 


Trial Court same to the eonolusioa that the : 


dooument of 19th Oestober 19C6 ereated a 
mortgage, that the share really mortgaged 
was only the 1 biswa 4$ biswansis origi. 
nally owned by the mortgagor and with 
regard to whioh his name was entered, and 
did not and could not include the 5 biswas 
asquired by preemption later on. He 
further went on to’ hold that even if the 
5 biswas share were supposed to have been 
mortgaged, that fast eould not affeat the 
plaintiff's right to resover the whole . of his 
mortgage, money from а portion of the mort. 
gaged property, if he so wished. He also same : 
to the sonolusion that Parmanand, who had 
purohased the 5 byswas share in exeoution of 
a simple money desree, although a nephew 
of the plaintiff, was separate from him. He 
deoreed the suit for sale subject to the plaintiff 
paying to Than Singh Hs. 55 on gesount 
of the prior charge in the latter's favour, 
The defendant Than Singh went up in 
appeal and the learned Judge found (1) that 
the bypothesated property consisted of 
6 biswas 4 biswansts, or in other words that 
the pre empted share of 5 biswas was also 
ineluded in the mortgage and (2) that the 
mortgagee could not throw the burden of the 
whole of the mortgage money on the 
18 biswansis odd share only and release tbe 
5 biswas pre empted share, purehased by his 
nephew, from the ваіт. He also made a slight 


453 
SOT! SUR'J MAL v. THAN SINGH, 


alteration in the amount awarded to Than 
Singh as а prior sharge holder. Strange 
to say, the deoree as framed in appeal is 
not exastly in assordanss with the findings 
and this is basause of the final order of the 
Distrist Judge. It runs as follows:—‘“For 
the above reasons | allow the appeal with 
costs. Tha cross-cbjestion is dismissed.” 
The operative part of the judgment did not 
slearly spesify the relief whieh was granted 
to the plaintiff or fo what extent the appeal 
had been deereed. The plaintiff somes here 
in sesond appeal. His first aontention is 
that the property mortgaged consisted of а 
1 biswa 43 biswansis share only, as the 
mortgagor had not bssome the full owner 
of the pre-empted property at the time when 
the mortgage in suit was made and, sesondly, 
that even if he had besome the owner there- 
of, the mortgagee was under the law entitl- 
ed to resover the whole of the mortgage 
money from any portion of the property 


mortgaged tohim and was not bound to. 


enforee his mortgage against the whole of 
it. 

In order to deside the fürst point it is 
negeSsary to refer to sertain faota, As has 
been stated above, the mortgage in dispute 
was exeouted on the 19th of Oetober 1906, 

It appears that Sipahi Singh, the mortgag- 
or, brought a suit for pre-emption of a 5 biswas 
share in the village on the 29th of June 
1905. The suit was deereed on the 10th 
November 1905 on the sondition that he 
was to pay Ra. 8.000 within two montha of 
of the deeree besoming final. On the 6th 
of January 1406 Sipahi Singh -exeented 
a mortgage of the pre-empted 5 biswas share 
in favour of one Kundan Lal in order to 
raise funds to pay up the pre emption money, 
and deposited Rs. 3,000, the pre emption 
money, in Court on the 8th Jannary 1906, 
He applied for exesution and got poses. 
sion the same day, The defendant in that 
suit went up in appeal and on the 17th 
August 1906, the Appellate Court added 
Re. 250 to the pre-emption money and a 
further sum of Re. 24 as sosts to the amount 
already payable under the desrea of the 
First Court, This extra amount was paid in 
by Sipahi Singh on the 25th Ostober 1908. 

: This payment was within time  besagse 
of the intervention ofthe Uivil Oourt’s long 
vasation, There san be no doubt in these 
eireumstanses that Sipahi Singh had be. 
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come owner of and some into possession of the 
pre empted property under e subsisting dearee . 
of Court and treated it as his own long before | 
the date of the mortgage in suit and as the 
mortgaged property eomprised the whole of 
his rights and interests in the village, the 
mortgage was of the total 6 biswas odd 
share then owned by the mortgagor. 

This bringa us to the sesond point raised 
inthis appeal. 

Has the plaintiff the right to slaim thet 
thejwhole of the debt due under the deed is to 
be borne by & portion of the property mort- 
gaged ? 

In Sheo Prasad v. Behari Lal (1) & Bensh 
desided (1) that it was sompetent for a 
mortgages to abandon а part of his sesurity 
aod sue for the sale of the remainder and (2) 
if the sale prosseds of the remainder proved 
insuffisient to satisfy hia desres, to obtain 
a deseree under sestion 90, Act iV of 1882, 
against the unbypotheeated property of the 
mortgagor, This desision followed on the 
first point the deoision of a Single Judge in 
Jat Gobind v, Jas Ram (2). In 1905 a Full 
Bench had to decide whether a mortgagee 
could abandon a part of his sesurity and 
foreslose on the remainder. The Full Beneh : 
in Sheo Tahal v, Sheodan Rat (3) desided that · 
he sould do so, In this deoision the deaisions 
in Jat Gobind v, Jas Ram (2) and Sheo Prasad 
v. Behart Lal (1) were approved. It has 
been urged for the respondent that the pro- 
nounsement at page 178 “it is competent to a 
mortgagee to abandon a part of his seeurity 
and апе for the sale of the remainder” is : 
not authoritative. We do not agree. It is 
on this principle that the principle to sue 
for fcorealosure of a portion, the point then 
under desision, was justified. Thus we 
have onthe authority of a Fall Beneh that 
a mortgagee aan olaim that the whole debt 
shall be borne by а portion of the mort. 
gaged property, 

But it ie urged that the prinsiple does not 
apply when the mortgaged property haa 
bsen divided amongst several owners after 
the exesution of the mortgage. We ara 
unable to understand why it would not so 
apply, except in oases where the mortga yee 


(1) 25 A. Тар А, W. N. (1902) 203, 

(2) A. W. N, 89) 120. 

(8) 28 А. 174; 2 A. L.J. 680 (F, B.) AW. N. 
(1905) 244, . 
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has destroyed the integrity of the mort- 
gage. The authority of a Bensh in Jugal 
Kishore Sahu v. Kedar Nath (4) is quoted, but 
that desision only determined that where 
the mortgagee had sesepted money in full 
satisfastion of the amount due in respeat 
of a liability on a portion of the mortgaged 
property, he sould only resover the propor- 
tion due on the remainder. There the 
mortgagee had himself destroyed the integ- 
rity of the mortgage. The desision is au- 
thority for the .rule that, where the 
mortgages has prior to the suit definitely 
réleased part of the property from the 
mortgage for sonsideration, without reseiving 
from the releases his proper share of the 
mortgage money, he sannot in а suit against 
a subsequent рогећавег or mortgagee obtain 
а deeree against the rest of the mort- 
gaged property for the bslanse of the 
mortgage money (р. 610*). We express no- 


opinion on the dostrine enunsiated, аз the . 


point does not arise here, heyond observing 
ihatin such a ease the mortgagee has him- 
self disturbed the integrity of the mortgiga, 
Bat in this ease where the mortgagee 
has been no party to the division of the 
mortgaged property, the prinaiple that the 
mortgagee hasthe right to sella portion of 
the morigaged property, to resovar the whole 
amount duson the deed holds good, whe- 
ther the division has been the result of 
& voluntary or involuntary transfer. Tho 
owner of the portion sought to be sold, 
if he redeems, can alaim  eontribution 
from the owners of the remainder, The 
dispute here is as to form rather than effest, 
for if the mortgages had sought to bring to 
sale the whole of the 6 biswas odd he 
sould, after he obtained his deoree, bring to 
sale a portion in satisfastion of the total 
amount due, 

In this view the appeal must sueeced. 
The deeree of the Trial Court is restored with 
this modifisation, that the amount of Rs. 55 
due to Than Singh is inereasod to Rs. 82, 
The parties entitled to redeem will ba 
allowed six months from the date of this 
desree. The plaintiff will be allowed three 
months from the date of their failure to 
redeem within whieh to deposit Hs. o8 and 
will then be entitled to add that Rs, £8 to 


(4) 16 Ind. Cas. 401; 84 A, 608; 10 A. L. J. 211. 
* Page of 88 A LEG. ] 
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the daaratal amount. The respondent will 
рау hia ото 67355 of bhis appsaland thas) of 
the ap»elliat, whieh will inelude in this 
Court fees on the higher soale. 

Appeal allowet, 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 
Szcosp Civi, Appsat No, 553 or 1918, 
` Os'ober 9, 1920, 
Present :i— Mr. Hallifax, A. J.C, 
ADKU AND ANOrHzZ&-—— DEFENDAYTS 
— APPRLLANTS 
versus 
RAJARAM AND OTRERS—PLAINT(EE: — 
B&3PONDENTS, 
Mortgage~ Mortgagee purchasing mortgaged property 
at low price~Payment towards mortgage—Preaump- 
tion. 


A mortgagee who bought a part of the mort. 
gaged property at a low price, because it was sold 
under the burden of his debt, must be considered 
to have psid to himself towards satisfaction of the 
mortgage the difference between the full price of 
what he bought and the price he paid for it. [p, 454, 
col. 1, 

Кы against a desree of the Distriat 
Judge, Nagpur, dated the 9th Auguet 1918, 
iu Civil Appeal No, 198 of 1918, 

Messrs. M. В. Kinkhede and W, R, Puranik, 
for the Appellants. 

Mr. M. K. Padhye, for the Respondents. | 

JUDGMENT.—Dajiba mortgaged a shop 
worth Ra, 2,000 and a house worth Rs. 1,000 
to Mahadeo on 4th Desember 1905 for 
Rs. 1,600, re- payable in five years and bearing 
interest at 9 per sent. per annum, whish rate 
was to be increased to 12 per cent. per annum 
in default of payment within the time agreed, 
The mortgage sontained a sondition of sale in 
default of payment. The shop alone was 
attashed towards the end of 1903 by a 
third party and Mahadeo put in an objes- 
tion on the ssoreof his mortgage, on whieh 
it was ordered that the shop should be sold 
subject to his mortgage lien. The sale was 
hel! on 17th Deaember 1906 and the shop 
was bought by Mabadeo himself (through a 
'benamidar!) for Rs. 300 subjest to his own 


lien, 
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The appellants, who were the fifth 
and sixth defendants in the First Court, 
. purshased the house for its fall valne many 
years later from the mortgagor, and the 
plaintiff, to whom Mahadeo has assigned 
the mortgage, sued for sale of both items 
of the property in defanltof payment of the 
whole amount due on the mortgage, no credit 
being given for any re-payments. In the 
First Court it was held that а proportionate 
amount of Rs, 1,534-11-10 of the mortgage 
money was still a eharge on the house, the 
mortgage having been split by the purehase 
of a portion of the sesurity by the mortgagee, 
and a desree was given for sale of the 
house in favour of the plaintiff and Mahadeo, 
who had been transferred by the Court 
from the array of the defendants to that 
of the plaintiffs. In appeal the learned 
Distriet Judge redueed the amount desreed 
from Rs, 1,534-11-10 to Rs, 1,254.9.6 and 
removed the name of Mahadeo from the list 
of plaintiffs. 

In Byjnath Sahoy т. Doolhun Biswanath 
Koer (1) it was held thata mortgagee who 
bought a part of the mortgaged property 
at а low, priae, beaause it was sold under tha 
burden of hia debt, must be sonsidered to 
have paid to himself, towards the satisfastion 
of the mortgage, the differenee between the 
full price of what he bought and the priee 
he paid for it, and I sannot see why any 
different prineiple should be applied here, 
or why only so muoh should be sonsidered 
as having been paid as bears the same 
proportion to the whole debt as the value 
of the property bought bears to the whole 
properiy. 


The mortgage aesount, so far as the 
appellants here are вопвегпей, is then as 
follows. On 17th Desember 1906 there was 
a payment of Rs. 1,700. On that date the 
amount due for interest was Hs. 148.450, 
so Rs, 48-4-0 remained due. Simple interest 
on this is payable at 9 per sent. per annum 
up to 4th December 1910 and вё 12 per sent. 
per annum up to 20th April 1914, the date 
of the institution of the suit. This somes to 
Rs. 89.6.0. Interestat 9 per eont, per annum 
on this wil be allowed up to 4th Desem- 
ber 1920, date fixed for payment, amounting 
to Hs, 53-10.0, so that the total amount 
due on that date will be Rs, 143, А deoree 


(1) 24 W. В, 88, 
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for gale of the house in default of payment of 
Ra. 143 by 4th December 1920 will, therefore, 
issue against the defendants Adku and 
Gevinda in favour of the plaintiffs in 
supersession of the desree of the lower 
Appellate Coart. In the other appeal against 
the same deeree I have ordered that tha 
plaintiffs’ sosts in both tha lower Courts 
shall be paid by Mahadeo. Costs in this 
appeal will be paid by the parties in 
proportion to their respeotive snosess and 
failure, 
` Appeal partly allowed, 


LAHORE HIGH COURT. 
MiSOELLANEOUS Sucowp Олуп, APPEAL 
No, 611 or 1921. 
Oatober 25, 1921, 

Present: —Mr, Justice Broadway and 
Mr, Justice Abdul Qadir, 
KARTAR SINGH AND OTBERS—DEFENDANTA 
— APPELLANTS 

К versus 
BHAGAT SiINGH—Puatytirs— 
Res Ponpent, 
Limitation—Decree—Satisfaction annulled—Remedy 
—Cause of action, 


| In execution of a decree based upon an award 
plaintiff realised the amount of the decree on 14th 
January 1911. The award was subsequently set 
aside on 4th August 1913 and the plaintiff was com. 
pelled to refund the money which he had realised. 
On 25th February 1919 he sued the defendant to 
recover the sum due to him under the award: 

Held, that when the plaintiff's original claim was 
satisfied in exeoution, there was an end of the- 
Statute of Limitations running against him and that 
on the annulment of that satisfaction a fresh cause 
of action агозе and that the suit waa within limita. 
tion. [p. 455, col, 2, ] 

Miseellaneous  sesond appeal from an 
order of the District Judge, Ferozepore, 
dated the 29th November 1920, reversing 
that of the Subordinate Judge, Sesond Class, 
Ferozepore, dated the 10th June 1920. 

Lala Mehr Ohend Mahajan, for Bakhsht 
Tek Ohand, for the Appellants. 

Mr. Manohar Lal, for the Respondent, 


JUDGMENT.—There was a dispute 
between two brothers, Bhagat Singh and. 
Ranjit Singh, whieh dispute they referred 


"ES 
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to arbitration under au agreement dated 
the 15th January 1909. The arbitrators 
gave their award on the 25th July 1909 
under whish Bhagat Singh was entitled to 
resover a sum of Rs, 4,000 from Ranjit 
Singh, On the 26th July 1909 Ranjit Singh 
applied to the Court to have the award filed, 
and a desree in aeeordance with the terms 
of the award was duly passed on the 19th 
Ostober 1909. 

Bhagat Singh realised the sum of 
Rs. 4,000 in exesution on the 14th January 
1911, Ranjit Singh, in spite of his having 


` asked the award to be filed and a deeree 


in assordanse therewith having been passed, 
preferred an appeal to the Ohief Court and 
onthe 4th August 1913 the order and the 
desreo of the Trial Court dated 19th Ostober 
1909 were set aside, a direstion being made 
that the ease was to proesed as . from that 
date. On the 4th May 1915, Ranjit Singh 
or his representatives (for he is now dead) 
applied to the Oourt under sestion 144, 
Oivil Prosedura Code, for a refund of the 
money, he having withdrawn his applieatiou, 
and under the provisions of section 144 
Bhagat Singh was made to refund it, 
Bhagat Singh applied to have the award 
filed, but his applieation was allowed to go 
‘by default and on the 25th February 1919 
‘he brought the present suit against the 
heirs of Ranjit Singh, elaiming Re. 4,020 
as due under the award and Rs. 500 as 
interest, The Trial Court dismissed the 
* guit, holding that it was barred by time. Oa 
appeal the learned Districts Judge held that 
the suit was within time and remanded the 
ease for trial on the merits under Order 
XLI, rule 23, Civil Prosedure Code. The 
defendants have thereupon come up to this 
Oourt on sesond appeal and on their behalf 
we have heard Mr, Mehr Ohand Mahajan 
and Mr. Manohar Lal appeared for the 
plaintiff- respondent, 

It has been admitted that the Article 
applisable tothe suit is 120 of the Limi- 
tation Ast, whieh pressribes the period of 
six years from the date: "when the right to 
sue aserues," Mr. Mehr Chand sontended 
that in this ease the right to sue assrued 
on the 25th July 1909, 2, е,, the date of the 
award, and that subsequent proseedinga and 
the resovery by the plaintiff-respondent of 
the money due to him under the award, 
plthough set aside or anaulled, neither gave 
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the plaintiff-respondent a fresh oause of 
astion nor sould be regarded я sufficient 
exeuse for extending the period. We are, of 
sourse, in agreement with the Privy Counsil 
desision reported as Lala Sont Ram v. Kan- 
hatya Lal (1), whish is to the effect that 
where ones time has begun to run, no snbse- 
quent disability or inability to sue stops if. 
The question, however, whioh is before us 
is whether the astion of the appellants 
themselves is not suffisient in equity to 
enable. us to hold that the suit ів within 
time. In our opinion the view taken by 
their Lordships of the Madras High Court 
in the ease ‘reported as Mathuveerappa Ohelty 
v. Adtkappa Ohetty (2) is aorreet and that 
on the annulment of the satisfastion in, 
this sase a fresh sause of astion arose and 
the Statute began to.run. against them, 16 
seems to us that when the original elaim 
was satisfied in execution, there was an end 
of the Statute running against them. Mr, 
Mehr Chand nought to distinguish that ease 
from the present one by pointing out that 
there the annulment had been brought 
about by a separate suit, whereas here the 
annulment was the result of the Appellate 
Court’s бевівіоп in the arbitration prosses» 
dings. While resognising the differenee, wa 
are unable to see that there is any real 
distinetion so far as the proposition laid down 
in the Madras desision is sonserned. We 
would note that that desision proeseds on 
Ranee Surno Moyee у, Shooshes Mokhes 
Burmonia (3). So long as the deoree in 
hia fayour stood, Bhagat Singh was in 
the position of а person whose slaim 
had been satisfied and any suit brought 
by him might hava been suasessfully 
met by a plea to that effeet. It was 
not till the 4th August 1913 when the Chiof 
Court promulgated its desision that Bhagat 
Singh. sould possibly be held to have been 
in a position to take other action, The 
present suit is within time even if the 4th 


(1) 19 Ind. Cas. 291; (88 A. 227; 18 М, L. T. 487 
17 О. W. М. 605; 11 A. L. J. 889; (1913) M, W. N. 
470; :7 C. L. J. 488 15 Bom. L. R, 489; 25 M, L.J, 
181; 40 I. A. 74 (P. O.). 

12) 59 Ind. Cas, 472; 48 M. 845; 12 L, W. 240; 
(1920) М. W, N. 505; 89 М, L. J. 812. 

(8) 12 M, L A, 244, 2 B. L, R. P. 0.10; U WR. 
р. 0.5; 2 Sar, P. 0. 7. 424; 2 Suth, P, О, J. 1738; 20 
E, Е, 881, > 
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August 1913 be regarded asthe date from 
whieh his right to sue commences. : 

. We aesordingly dismiss this appeal with 
aosta, . - s 

. - Appeal dismissed, 


“ALLAHABAD HIGH COURT. 
. Sxcoxp Огу .АрркА No, 696 or 1920, 
August 4, 1921, | 
Present;—Mr. Justice Tndball and 
‘ Mr, Justice Sulaiman. . 
SYEEDU DDIN— DzFENDANT— ÁPPELLANT 
P versus 
LATIFUNNISSA—PLAINTIFF AND 
Musammat SHAFIUNNISSA—Devexpant— 
RESPONDENTS, 
Muhammadan — Law-— Pre.emption—Co-sharers in 


mahal— Oo-parcenary-—Pre-emptors of one category 
—Nearness of degree not recognised. 


Under the Muhammadan Law so far as the right 
of pre-emption is concerned, all the co-sharers in 
a mahal, though they may not own rights in 
various portions of the mahal, stand upon the same 
footing, inasmuch as the test of the co-parcenary 
contemplated by the Muhammadan Law is the joint 
liability for the Government Revenue. [p. 457, col. 


i Under the Muhammadan Law no degree of 
nearness in the same class of pre-emptors is re- 
cognised and all those who come within one category 
stand on the same footing. [p. 457, col. 1.] 

Seeond appeal from à deeree of the 
Additional  Distriet Judge, Moradabad, 
dated the 12th February 1920. 

Mr. P. D. Banerjee, for the Appellant. 

Mr. Iqbal Ahmad, for the Respondent, 

JUDGMENT.—Second Appeals Nos, 696 
and 697 are two appeals arising out of a pre. 
emption suit, Admittedly the rules of the 
Mubammadan Law apply to the case. The 
property in question eonsisted of Zemindari 
shares in 5 khatas in one mahal. The 5 khatas 
are Nos, 17, 25, 49, 29 and 48. The plaintiff, 
the vendee and the vendor at tbe date of 
sale were all co sharers in the mahal, The 
plaintiff, however, owned shares in khaías 
Nos. 17, 25 and 49.. The vendee bad no 
shares in вру of the 5 khatas. The plaint- 
iff ‘elaimed that Бе was entitled as being а 
gc-sharer in khatag Nos. 17, 25 and 49 to à 
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desree for pre-emption in respest to tbe whole 
of the shares sold in those 3 kkotas. A 

In regard to Nos. 29 and 48 he olaimed 
that he stood on the same footing as the 
vendee and, therefore, under the law as ade 
ministered in tbese Provinees he was entitled 
to a half of the property sold in these two 
hhatas. The Court of first instanee gaye the 
plaintiff а deeree for half of the property 
sold in sash of the 5 khatas, relying on the 
ruling in Jadu Lal Sahu v. Janki Koer (1). 
Both parties appealed to the lower Appellate 
Court. The plaintiff slaimed that he was entitl- 
ed to the whole of the shares sold in khatas 
Nos. 17, 25 and 49. The defendant appealed in 
respeot to all the property sold. The lower 
Appellate Court dismissed the defendant's 
appeal sompletely, but allowed the plaintiff'a 
appeal and gave the plaintiff: а. deeree for 
the whole of. the shates..sold..in khatas 
Nos, 17,. 25. and 49 and upheld the First 
Oourt’s deeree in respeet to the half shares 
in Nos, 29 and 48 The defendant has come 
bere on seeond sppeal and relianea is plaeed 
on the ruling of the Privy Oouneil in the, 
above-mentioned aase, and it is urged before 
us that the plaintiff and the vendee ara 
both oo-sharers in the mahal, they, there- 
fore, stand upon the same footing and that 
the utmost that the plaintiff is entitled to 
resover isa half share of the property sold- 
in sash of the khatas. The learned Vakil 
for the appellant has to admit that in fase of 
the rulings reported as Amir Basan v. Rahim 
Bakhsh (2) and Abdullah v. Amanat. ullah 
(3), the plaintiff is entitled as a pre-emptor 


Af he stands on the same footing with the 


defendant vendee, to resover half ‘share in 
the properties sold. On behalf of the respond- 
ents it has to be also admitted that there 
is no difference really between the eirsum: 
stances of the ease now before us and those 
of Jadu Lal Saku v, Janki Koer (1). In that 
ease it was laid down by their Lordships of 
the Privy Counsil “that the elaim to eo- 
рагоепагу on whieh the plaintiff's right of 


(1) 15 Ind. Cas 659; 9 A. І. J. 626: 16 О. W, М, 
658; 11 M. L. T. 861; (1912) M. W. N. 486; 15 CO, L. 
J. 483; 14 Bom. L., R, 436; 28 M. L. J, 28; 39 О, 916; 
89 I. A. 101 \Р. O.). 

(2: 19 A. 466; A. W. N. (1897) 118; 9 Іа. рес, 
(х. в.) 802. - 

(8) 21 А, 292; A. W. N. (1899) 823-9 Ind. Deo, 
(в) 895, | 


= 


Vol. LXIV] 


pre-emption was based, arose out of the fast 
that the vendor and pre-emptor were jointly 
liable to the payment of the Government' 
revenue assessed on the villages comprised in 
the mahal, and that this joint liability dogs 
constitute the eo-parsenary sontemplated by 
the Muhammadan Law.” 

‘Towards the end of the paragraph on 
page 533* of the report it is remarked as 
follows:— І 

"A mahal is a unit of property; it may 
consist of ona village or of several villages: it 
may be owned by one or several proprietors 
who may have an interest in all or some of 
the villages comprised in the estate, Their 
joint liability for the Government revenus 
arises from the fast that they own undivid- 
ed interests in the property; and that joint 
liability does not sease in the sase of any бо- 
sharer until his partienlar share has been 
partitioned by tbe Revenue Authorities, when 
the share so partitioned besomes a separate 
unit of property." 

We must assume that this is a sorrect 
proposition of the law and if it is, then all 
the so-sharers in a mahal, though they may 
not ownrights in various portions of the mahal, 
stand upon the same footing so far as 
the right of pre-emption under Muhammadan 
Law ів coneerned. We would like to point 
out that there are many eases of imperfeot 
partition where the interests of the eo-sharers 
in the mahal are divided sompletely from 
one another and that all that remains joint, 
is the liability for the Government Revenue. 
Stil] it is this liability whieh has been laid 
down by the Privy Counsilasa test of the 
eo-parsenary eontemplated by the Muham- 
madan Law. No authority has been sited 
before us whieh lays down that the Muham- 
тайап Law recognizes degrees of nearness- 
in the same class of pre-emptors. For 
instanes all who some within the definition 
of shat shareek stand on the same footing. 
In this view the plaintiff and the vendee 
are both skafi shareek and are entitled to share 
the property which has -been sold, 

The result is that Second Appeal No. 696 
of 1920 will stand decreed, The deeree of 
the Oourt below will be set aside and that 
of the Court of first instanee re-instated. 
Sesond Appeal No, 697 of 1920 will stand 
dismissed, We think that in view of the eir. 
sumsíanses the parties should pay their own 

VPage of 9A. 1, J. —LEd. 


INDIAN OASES, 
TABBAT BASTIMAL ©, SADASHIV MAHADEV WALEKAR, 


457 


eosts in this Court and in the lower Appel- 
late Court. Tha astual result of the -two 
appeals is that the desree of the Court of 
first instanes is restored in its entirety. 
Appeal decreed, 


BOMBAY HIGH COURT. 
Отуп, ExrRíAORDINARTY APPLICATION. No. 828 
or 1920. 
July 1, 1921. 

Present :—Sir Norman Maeleod, Kr., Ohief 
Justice, and Mr, Justiee Shah. 
JASRAJ BASTIMAL-—-PELAINTIFF 

. —APPLIGANT 
| versus 
SADASHIV MAHADEV WALEKAR-— 
DsranDaNT— OPPONENT, 
Evidence Act (I of 1872), s. 16—Estoppel —Minor 


bound by his false representation as to his age-—Mis- 
representation. 


Section 116 of the Evidence Act is applicable to 
the case of a minor, and, therefore, a minor who 
intentionally causes another to believe that he isa 
major and on the strength of that representation 
induces that other to lend money to him is pre- 
cluded, in answer to a suit for recovery of the 
money, from denying the trath of his assertion, 
provided that the person who lent the money had 
no means of knowing that the representation made 
by the minor was false. [p. 458, col. 1.] 

Applisation against a deoree passed by 
the Judgeofthe Vourt of Small Oauses af 
Poona, in Suit No. 2470 of 1918. 

Mr. M. B. Dace, for the Ápplisant, 

Mr. B. @, Rao, for the Opponent, 


JUDGMENT,—The plaintiffs sued to re- 
eover the prinsipal and interest due on & pro: 
missory note dated the 17th Marsh 1918 for 
Re. 78}. The defendant's Pleader said that the 
defendant was a minor, having been born on 
the 4th January 1899, his mother having been 
appointed his eertifisated guardian. The 
following issues were raised: (1) Whether 
the defendant was a minor; (2) whether 
the promissory note was passed during 
his, minority; (3) if so, ean it be enforaed, 
The plaintiff swore that the defendant, 


. When the promissory note was passed, told 


him that be was 21 or 215 years old, 
He was eondusting a sbop and filed suits 
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in his own name. In oross-examination ha 
said: "The defendant has a mother. I did 
not inquire if his mother had obtained a 
certificate. I did not consult his mother 
for this debt.” On that evidense the Judge 
ваше to the eonelusion that the defendant 
was а minor at the date of the suit, and 
that, therefore, the. promissory note sould 
not. be enforeed. The question whether 
the defendant was estopped from raising 
the defenes of minority was sonsidéred, 
and the learned Judge eame to the sone 
elusion that the oases sitedwith regard to 
transfers of immoveable property by minors 
representing that they were majors would 
not apply, but that this саве was governed 
by the вавев quoted on pages 418 and 419 
of Gour’s Hindu Code. Relying on them 
the Judge held that -the Court eould not 
order recovery of the money lent, even 
on the ground of-fraud practised by the 
minor by misrepresenting that he was a 
major. It seems doubtful whether the 
Judge ‘considered : the question whether 
section 115 of the Indian Evidenae Aat 
applied, aud whether the defendant was 


estopped from proving the truth that he was . 


a minor, 


But it was held in Dadasaheb ү. Bat 
Nahani (1) that seetion 115 of:the Indian 
Evidense Ast was applicable to the ease 
of & minor and that the defendant having 
by direst deslaration: intentionally saused 
the plaintiff to believe that he was a 
major, was precluded absolutely from denying 
the truth of that assertion. Nodoubt that 
was a case relating to immoveable property, 
But the rules of evidence are oxastly the 
same with regard to suits relating to 
promissory notes, If it is proved that the 
defendant represented to the plaintiff that 
he was a major, and the plaintiff acting 
on that representation lent money on the 
promissory note, then the Oourt is entitled 
to eonsider the question whether in a suit 
on the promissory note the defendant is 
estopped from pleadiug his minority, That, 
of sourse, would depend upon the evidense 
and faeta of the sase, so that the deoree 
dismissing the suit muat be set aside, 
The oase must go bask to the Judge to 
find (1) whether the defendant represented 


` (1) AT Ind. Cas. 180; 19 Bom. I., R '56!; 41 В, 480. 


to the plaintiff at the time the promissory- 


note was exesuted that he was a major, (2) 
whether the plaintiff lent money on the pro- 
missory note relying on that representation, 
and (3) whether the plaintiff had any 
means of knowing that that representation 
was false. 

Үә may refer to the oase of Bias 
shiddswamz v, Parawa Dundaya Narendra 
(2), in whieh referense was made to 
Dadasaheb v. Bai Nahant (1). We held 
that as there was evideneethat the defend- 
ant was not deseived by what tho plaintiff 
had told him, the plaintiff was not estopped 
from pleading minority. It may be dedueed 
from that deeision that the Court approved 
of the deeision in Dadasaheb v, Bat Nahant 
(1) and that if the defendant had bsen 
deseived by what the plaintiff had told him, 
there would have been an estoppel. 

Costs sosts in the sause. 

Appeal allowed; 


Qase remanded, 
(2) 55 Ind, Cas. 271; 22 Bom, L, В. 49; 44 B. 175, 


————— 


PRIVY COUNCIL. 
APPEAL F30M THE Mapras Hien Count. 
May 10, 1921. 
Present:—Vissount Haldane, Lord Atkinson 
and Sir John Edge, 

Bri Sri Sri JAGANNATHA GAJAPATHI 
ANAGA BHEEMA DEO KESARI 
MAHARAJAULU GARU —PLAINTIFE 
-~APPELLANT 
versus 
Sri KUNJA BEHAR! DEO—DAFENDANT 
— RESPONDENT. 


Registration Act (IIT of 1877), s. VI—Adoption— 
Document authorising adoption Will-- Registration 
necessary. 


A Hindu, governed by the Mitakshara system of 
Hindu Law, executed & document, headed by a 
statement that it was a Will, in favour of his wife, 
and after setting ‘out that he had been severely 
ill for many months and not having been blessed 
with an heir-apparent conoluded:— 

“I have consented to your adopting a son аб your 
pleasure and conducting the management of the 
estate in the best manner.” 

The document was not registered and after the 
death of the executant his widow adopted a son: 

Held, that, standing by itself, the document wag 


, no more thana present authority to his wife to 


make an adoption and as such ought to have been 
registered as being an authority to adopt & son, 
nob conferred by a Will within fhe méaning of 
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section 17 of the Registration Act, 1877; and that as 
the document was not registered, it was inoperative, 


Appeal from a judgment and deeree of Sir 
John Wallis, Kt., O. J., and Sesbagiri Aiyar, Ј,, 
in Appeal No, 135 of 1917, reported as 49 Ind. 
Cas. 929, dated the 12th September 1918, 
affirming that of the Distriot Judge, Ganjam. 

Messrs. Kenworthy Brown and De Gruyther, 
К, О, for the Appellant, 

The Hon'ble Sir William Finlay, К. O., and 
Mr, Partkh, for the Respondent. 

JUDGMENT. 

Viscount Hatpane.—This ease is an 
important one, and but for & preliminary 
point on whieh it turns, might have been 
& long one, There is, however, & prelimi- 
nary question whieh goes to the root of 
the appeal. Sri Sri Brojo Kishoro Deo 
exesuted a doeument in favourof his wife 
on the 14th August 1905. He oalled it 
a Will, in the body of the dosument; but 
its only operative contents are to be found 
in the words whieh follow: 

“I -haye been laid up with severe bodily 
illness for about the last seven montha 
Consequently having had serious misgivings 
and not having until now been blessed with 
an heir-apparent for want of divine favour, I 
have consented to your adopting a son at 
your pleasureand sondueting the manage- 
ment of the estate inthe best manner, Nore 
of my heirs shall have sause to raise disputes 
toushing this matter. This Will has been 
exeauted with my sonsent.” 

It will be observed that what is said by 
the writer of the dosument is that having 
had serious misgivings, and not having been 
until now blessed with an heir-apparent, he 
has consented to his wife adopting a son at 
her pleasure, and conducting the management 
of the estate in the best manner. That 
standing by itself appears to their Lordships 
to be no more than a present authority to the 
wife to make an adoption, and there is noth- 
ing else of substanee in the dosument, It 
may be that the writer was іц a position 
under the law &pplieable to give her sueh 
power, but whether he was or was not, he 
purports to give her nothing else; for the 
referenees to property that oasurin it are no 
more than eonsequenoees of the guardianship 
of the wife, and the oharaster of being a 
Will is not established independently of these. 
Their Lordships, therefore, agres with the 
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learned Judges in the Court of Appeal in 
thinking that the dooument is not a Will, but 
only & power to adopt, and as such ought to 
have been registered as being an authority 
to adopt a son, not sonferred bya Will within 
the meaning of seotion 17. of the Registra. 
tion Aot of 1577, 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed with eosts, i . 
Appeal dismissed, 


Solioitor for the Appellant :—Mr. Douglas 
Grant. 

Solisitors for the Respondent :—Messra, 
Ohapman, Walker & Shephard, 


* ALLAHABAD HIGH COURT. 
First АРРЕАІ, FROM ОврЕВ No, 29 
or 1921. 

June 28, 1921. 
Present:—Mr, Justice Walsh and 
Mr. Justise Wallach, 
BHAGWAN DASS-—PLAINTIFF— 
APPSLLANT 
veraus 
GURDAYAL -—DzrgNDAXT— 
—— RERPONDENT, 


Civil Procedure Code (Act V of 1908), Sch, п, 
paras, б, 17— Arbitration Order of reference not passed 
—Consent— Objection— Евіорреї, 


Where a party has gone to arbitration ina case 
in which, if it had refused to go to arbitration, an 
order of reference would have been made under 
paragraph 17 of Schedule II to the Civil Proceduro 
Code, it is too late for him, when a difficulty ariseg 
at a later stage of the proceedings which has not 
been provided for unless an order of reference hag 
been made, to dispute the right of his opponent 
to obtain an order of reference under paragraph 17 
or, in other words, the mere fact that the objecting 
party has gone to arbitration as though an order 
of reference had been made without insisting npon 
the order of reference, is conclusive against him 
if his opponent should at any later stage require 
an order of reference in order to file an application 
for some further step to be taken by the Court [р 
481, col. 1.] wm Pe 

In order that the powers under paragr: 
Schedule If of the Civil Procedare бор shall be 
exercised, itis necessary for an order of reference 
to He made under paragraph 17, [p. 461, cols, 1 & 2,] 


First appeal from an order of the Nub. 


` ordinate Judge, Dehra Duv, dated the 25th 


November 1920, 
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Dr, К. N. Katju, for-the Appellant. 
. Mr, Nihal Ohand, for the Respondent, 

JUDGMENT.—"Phis oase seems to have so 
little relation to realities that it is somewhat 
diffieult to know where to begin. It arose out 
‘of an application Бу. опе Bhagwan Das to file 
an agreement or submission to arbitration 
under paragraph 17 of the Code. The learned 
Judge has dismissed it on the ground that the 
plaintiff has no” seanse of astion, What he 
means it ів impossible to say, He has also 
indulged in a great deal of superflavus dis- 
'eussion about allowing the arbitrators to 
sleep for two years, and various bypothetieal 
suggestions whieh do not seem to us to have 
anything to do with the ease, Whether from 
the fault of the parties, or from the lack 
of firmness on the part of the Judge, 
the fast is that the matter has been desided 
as а matter of law without the Court 
knowing ‘anything .about the faste, We 
constantly have oseasion to somplain of 
this method of dealing with eases in applies. 
tions and one 'besomes absolutely tired of 
repeating it. How the learned Jadge sould 
possibly suppose that heis doing any good 
to anybody by desiding an spplisation about 
whioh he knows nothing of the merits at all 
it is difficult to understand. It must go баек 
to him to be heard assording to law, aud we 
san only give general directions of a bypo- 
thetieal natare... The parties, Bhagwan Das 
and Gurdayal who is the respondent to the 
applieation, and is respondent before їз, 
entered into an agreement to submit 
. their dispute to arbitration without the 
assistanoe of the Court as long ago as June 
1918. In that submission to arbitration three 
parties wére named aa the tribunal, two 
arbitrators and one umpire, and all three 
were to take part in the arbitration, and to 
give the award, They seemed to take a long 
time about it, but that is no business of ours 
or of the lower Courts but of the parties, 
unless it is shown to have been the result of 
some deliberate obstruetion by one or other of 
the parties, The agreement provides nothing 
es to what is to happen if one of the parties 
either dies, or refuses to act. The result is 
that the ordinary law must ba resorted to by 
the party who wants fo get on with the 
business, and ртоввей ёо obtain an award, if 
the arbitrators’ either retired, or died, or 
otherwise failed to do their duty. There are 
provisions to whieh we need not refer, reqair- 
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jpg an arbitrator to make an award within 


a sartain time and enabling the Court to 
extend the time so as to sonfer validity 
upon the award if he delays beyond 
the stipulated time, The applieation 
alleges that one of the arbitrators Sita 
Bam has refused to ast. The allegation as 
to the name is said to appear for the first time 
in the argument in this Court, and not in any 
formal dosument, ov in the proseedings of 
the lower Court. The odd thing is that nobody 
really knows, in the sense of tangible evidenae, 
and the Court did not trouble to enquire 
whether the allegation was trueor not. The 
respondent in a singularly evasive paragraph, 
whieh denied and admitted nothing in the 
Court below, was elsarly at liberty, if he 
disputed the fact, either to offer to produee 
the arbitrator who was alleged to be refusing 
to ast, or to prodnee an affidavit from. him, or 
to produse a letter from him. If he had done 
either one of those things, and the Court'had 
been satisfied that the man was not refusing 
to aet, the applisation would merely have 
been dismissed and the arbitration would 
proseed, All that would be necessary in 
such a oase to do wonld be to extend the 
time for making the award. On the other 
hand the whole thing is as mysterious and 
comio as it is possible to be, The application 
does not state who the person is who is 
refusing. This may be besause the faets 
were so well known to everybody that that it 
was sonsidered  superflaous. It does not 
seem likely that anybody would some to Court 
with an applieation of this kind when he 
knew perfeetly well that the only fast whieh 
justi&ed it did not exist. The Court must 
aseertain (it is not for us to tell it how to do 
the whole of its business), what the fasts 
are with reference to this allegation, If the 
allegation is not true, cadit диаго. If the 
allegation is persisted in and the Oourt is not 
satisfied that it is true, it must sall upon the 
applisant to prove it in some way or another, 
whish may be done by one or other of the 
arbitrators proving on oath the refusal of the 
suggested renegade to take any further part 


: in the proseeding, or to produse some letter 


verifying the fast. That is a preliminary 
question of fast, whish one would have 
thoaght sas not diffisult even for the Judge 
of the lower Court to assertain. If it is 
estatbiished that one of the arbitratora 
refuses to ael, -slearly there is a right giver 


- 
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to the party to secure a substitute in his plasa 
in order that the arbitration may proceed. 
Jnasmueh as the paragraph of the Second 
Schedule, whish vests the Court with authori- 
ty to appoint a new arbitrator, is limited in its 
operation to asses in whieh an order of 
reference has been made under paragraph 17, 
the applicant very naturally applied under 
paragraph 17 for the agreement to be filed, 
and an order of referenes made, in order tu 
pave the way for the ‘next step, which was 
the appointment of the arbitrator, What 
else he sould have done we fail to understand. 
The. Court seems to have been very mush 
puzzled, apparently besause there is no pro. 
vision enabling paragraph 5 to be utilised 
where no order of reference has been made 
under paragraph 17, This is not difficult to 
explain, The Legislature attributes a sertain 
amount of common sense on the part of 
litigante, and particularly on the part of 
those who prefer their own tribunale, and it 
not anvaturally assumed that if the parties 
were so entirely in harmony that there was 
no dispute as to the submission, and both 
were willing to go to arbitration withont an 
order of referense at all, it was not necossary 
to make a spesial provision for the appoint- 
ment of an arbitrator, when one died ог dis- 
appeared. But it is the unexpected which 
happens, and 16 does so happen that, though 
“both these parties were quite willing to go to 
arbitration, and no order of reference was 
necessary, they found a method of disagreeing 
in the end, But we think that where а party 
has gone to arbitration in а ease in whieh if 
it had refused to go to arbitration an order of 
reference would have been made under рага. 
grah 17,16 is too late for him, when a 
diffisulty arises at a later stage of the pro. 
eeedings whieh has not been provided for 
unless an order of reference has been made, 
to dispute the right of his opponent to obtain 
an order of referense under paragraph 17, 
or in other words, the mere fast that the 
objecting party has gone. to arbitration as 
though an order of referenee had been made 
without insisting upon the order of referense, 
is seonslusive against him if his opponent 
should at any later stage require an order of 


referense in order to file an applieation for 


some further step to be taken by the Court. 
It ia necessary in this oase, in. order. that the 
powers.under paragraph 5 shall be exeraised, 
for an order of referense to be made under 
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paragraph 17, Inour opinion, thefast that the 
respondent has already sonsented to arbitra: 
tion whish has been going on for a very. 
long time, entitles the applisant aud did 
entitle the applieant in the Court below 
absolutely to an order of ‘referanea under 
paragraph 17, and that a great deal of the 
résponaibiliy for this almost shildish and 
89ademie dispute about the absense of ‘tha’ 
sause of action and the plaintiff's right being 


barred by the Statute of Limitation, is due. 


to the respondent's sondnct in objeeting 
to an order of reference being made, The 
result is that the whole sase must go bask, 
the sosts of the previous proeeeding and of 
this appeal to abide the result, with this 
direetion that the applisant is elearly entitled 
by law to an order under paragraph 17, the 
respondent having in the Court below and 
in this Court repudiated the submission. 


Having passed that formal order, the Court’ 


may proseed straightaway to enquire into 
the relevant fasts as to whether in faot 
there is an arbitrator who is refusing to aot. 
If there is, and the parties are unable to 
agree upon a substitute, or the respondent 
refuses о nominate one who is asseptable 
to the applisant, the Court must appoint an 
arbitrator. 1а these interlosutory and son-' 
troversial applications outside an ordinary’ 
suit, the Courts below should invariably insist’ 
on the allegations made by the applieant 
being supported by affidavit, The parties and 
the Court had better further look to the 
question of the time within whieh the award 


has to be made, otherwise unless some formal’ 


order for extension of time is passed, the 
whole of these proseedings may be made 
nugatory, by the award besoming invalid аз 
baing out of time. 

Oase seni back, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Szoonp Civit, ÁPPxAL No. 888-В or 1918, 


Oetober 30, 1919, 
Present: —Mr, Prideaux, A.J. O. 


KAWADAJI AND ANOTHER Р, лут pry 


APPELLANTS 
versus 


GANGARAM AND отнела — DEFENDANTE — 


. RESPONDENTS. 


Contract Act (IX of 1872), в. 63—Oontrast—Ac- 2 


ceptance of something im lieu of performance Debt 
discharged — Waiver, 
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Under section 63 of the Contract Act, it is open 
to adebtor to show how a debt was discharged, 
and there is nothing to prevent a discharge by 
acceptance of something in lien of the performance 
of the contract, and where this occurs, the original 
contract remains, but what can be & breach of it, 
must be treated as if there had been no breach. 


Waiver may be evidenced by conduct inconsistent 
with the continuance of the rights waived. 


Appeal from а deeree hy the Additional 
Distriet Judge, Akola, in Oivil Appeal 
M 856 of 1917, desided on the 27th July 
1918. : 


Mr. M. В, Ntyog!, for the Appellants. 
Мг, V. К, Rajwade, tor the Respondents. 


JUDGMENT,—The plaintiff suad to 
resovar possession of. aartain fields mort. 
gaged by a registered dead, dated the 12th 
Ostober 1897, exesutad by the father of 
the Grat defendant for Бї 300. Thay 
also asked for Вз, 400 as damages or in 
the alternative a desree for sala of. the 
mortgaged proparty in default of R:. 60), 
The mortgage was a usufrustuary one and, 
states that the mortgages was to remain. 
in possession of the mortgaged property in 
lieu of interest, but be was only plased in. 
possession of а third shara in Suit No. 39. 
Plaintiffs were in possession till 1908, 

. when one Jagannath dispossessed them 
having bought the land at an austion sale. 
Defendants Baliram and Balakhi were, 
brought on resord, as they had purshased 
that field from Jagannath in 1916. 

The first defendant pleaded that his 
father served the plaintiff's father for 
about four yeara from 1899 on an yearly 
salary of Rs. 125 and his pay had gone 
towards the mortgage-debt, Plaintiffs had, 
moreover, been in possession ‘of a third 
share in Suit No. 39, for 11 years and 
the mortgage-debt was thus more than 
satisfied, 

Both Courts have held that the mortgage- 
debt was satisfied in the manner alleged 
by tha first defendant, and they dismissed 
the suit, Against that deeision the present 
sseond appeal has been filed. 

It is argued for the appellants thatthe 
defenses could not prova that the frat 
defendant’s father served for nearly four 
yeara and that his pay want towards the 
debt besause of proviso (4) to ssation 92 
of the Indian Hyidenes Ast, and Srini: 
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Aihmarama Atyar 


vasagwamti  A2yangar v. 

(1), M-Ulapoa v, Matam Naga Ohetty 
(2) are quoted in support of the атап. 
ment, It seems to mas that these oases 


are distinguishable and thas under section 63 
of the Indian Oontrast Aci the firat 
defendant sould show hcw the mortgage 
was dissharged. Waiver may bs evidensed 
by oonduat insonsistent with the sontinuanse 
of the rights waived:  Shyama Oharan 
Mandal v. Heras Mollah (8), and thers was 
nothing to prevent a disoharge by soseptanse 
of something in lien of the performanse 
of the  sontraet. Tho original sontrast 
remained, but what ean be a breash of it 
із freated as if thera had bean no breach. 
It has been provsd that the defendants 
father served for the period aud his wages 
were taken towards the mortgage-debt, 
The insome of the third share in Suit No. 39 
is Rs. 50 a year. This and the amount 
credited on sesount of the first defendant's 
father's salary for the period of his employ- . 
mont obviously more than dissharged the 
mortgage. 

For thess reasona thia appaal fails and 
is dismissed with 32558, Тїз appellanta 
will pay the respondanta’ возів, 

Appeal dismissed, 


(1) 2 Ind. Cas, 612; 32 M. 281, 6 M. L, Т. 84; 19 
M. L, J. 280. . 

(2) 48 Ind. Cas, 158; 42 M. 41; 8 L. W. 522; (1918) 
M. W, М 719; 36 M. L. J. 655; 24 M. L. T. 400, 

(8) 26 С. 160; 13 Ind. Dec. (х. в.) 707. 





ALLAHABAD HIGH COURT. 
Sscoxp Отуп, АррЕат, No. 345 or 1920. 
July 15, 1921. 
Present:—Mr. Justise Stuart. 
Musammat JAGRANI MISRANI 
— Drranpant-—APPELLANT 
versus 
Musammat SHEO DULARI SHUKLAIN 
AND AsQTHER—PLAINTIFES — RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Art. 144 —8uit 
by ene joint tenant against another for possession — 
Hactusive possesston —OQuster. 


A suit by two joint tenants against а third joint 
tenant for their shares in the joint property, which 
the third join tenant by his action in the muta. 
tion proceedings had shown that he oluimed aq 
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` his exclusive property, is governed by Artiole 144 


of Schedule I to the Limitation Aot [p. 464, col 2.] 
The mere circumstance that one joint tenant 
institutes a suit in his own name is not sufficient 
to show an ouster of the other joint tenants, nor 
is the circumstance that he olaims the property 
na ia sufficient to show such an ouster, [p. 464, 


col. 2, 

Seeond appeal from ‘a decree of the 
Additional Jadge, Gorakhpur, dated the 23rd 
January 1920. 

Mr. Haribans Sahat, for the Appellant. 


Dr, 8. N. Sen, for the Respondents, 


JUDGMENT.—The following are the 
fasts. A oertain Chandrika died some time 
previous to 1900. His widow Anurani 
susceeded him. She died on the 7th of 
August 1900. Mulai his brother's son and 
Ohandrika’s daughter Jagrani applied to 
Buoseed her, There was а sompromise 
between Jagrani and Malai, under which 
Jagrani abandoned her elaim and Mulai 
succeeded to the property. Then Jagrani 
instituted a suit against Malai to obtain 
possession of the property, alleging that the 
eompromise had been obtained from her by 


fraud. These prossedings did not terminate - 


until 1916. The Trial Court, the first Appel- 


late Court and the High Oourt dismissed 


Jagrani's suit, holding that the eompromise 
was a good compromise, Buta Full Bench 
of the High Oourt deereed her suit, holding 
that the compromise was ineffeotive besauae 
it was unregistered, though it was not desid- 
ed that the compromise was fraudulent, 
The final desision was onthe 24th of Maroh 
1916, In the year 1919 Sheo Dulary and 


Musammat Kapura, the present plaintiffs. . 


respondents, instituted a suit against Jagrani 
on the following allegations, 
that they were the daughters of- Chandrika 
and Ánurani and the sisters of Jagrani, that 
Jagrani had represented them in ‘all the 
previous proceedings and that. when she 
had won her ease and obtained possessiou 
over the property in question, they had asked 
for mutation of their names in respeot of 
their shares and that Jagrani had dishonest- 
ly ^sontested their elaim, They, therefore, 
instituted a suit for possession of two thirds 
of the property whieh Jagraui had obtained 
against the representatives of Mulai, Jag- 
rani replied shortly that the plaintiffs were 
nob her sisters. That was her main defenee, 
She alao set up that the suit was barred by 
time. She went во far -as to say that the 
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plaintiffs were the daughters of Bisheshar 
Dube, the son of Malai Dube, in other 
words, that they were the grand daughters 
of the man who had asoording to her own 
account trisked her into making a compro- 
mise. The Trial Court found direatly against 
Jagranion the question of relationship. 16 
found that the plaintiffa were the daughters 
of Obandrika and Anurani, 16 dismissed 
the snit, however, holding thatit was barred 
under the provisions of Article 141, Sehedule 
І, Aet IX of 1908. In appeal the learned 
Distriet Judge affirmed the finding that the 
plaintiff were the daughters of Anurani 
and Ohandrika, He found that the Artiele 
of the Limitation Aot having application was 
Artiola 144, He deereed the suit. Jagrani 
comes here in second appeal. 

The points taken іп the grounds of appoal 
are as follows:—that Artisle l4lor 142 has 
application, that if n:ither Artiale has appli. 
sation, the possession of Jagrani was adverge, 
that, it was for the plaintiffs to establish 
that they were less afluent than or equally 
indigent with Musammat Jagrani before 
they sould be allowed to впаввей as joint 
tenants, and that they sould not susoeed 
without paying their share of the sosts and 
contribution insurred by Jagrani in the 
previous suit, The first point to be desided 
is with regard to the Artisle having appli. 
cation in respeet of limitation, 1 have first 
to eonsider the nature of the suit and the’ 
findings of the lower Appellate Court upon 
the pleadings and the issues. The plaintiffs 
did not come into Court elaiming their 
share in the property of their deseased 
father as against Mulai or Mulai's впасоев- 
sors. On findings of fast whieh sannot be 
assailed, they are the daughtera of Chandrika 
and Anurani, but they did not some into 
Court to olaim the property of their father 
against a person who was alleged to have 
obtained it with по rights of sueeession. 
They same into Court to alaim their pro. 
perty against their sister who, they allege, 
had rightly obtained it as a daughter of 
Chandrika, on the assertion that she had 
asted in their interests and on their behalf. 
The Trial Court found that they had not 
sontributed to the expenses of the suit 
brought by Jagrani against Mulai and hia 
representatives. The lower.Appellate Conrt 
arrived at no finding on this point. Tha 
allegations of the plaintifs that they had 
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sontributéd ` to the expenses wera found 
against them by the Trial Court. I see no 
reason to send the matter back for a deoi- 
sion upon this point, for I sgree with the 
Trial Court that there ів not suffisient evi. 
denee that .they aontributed towards those 
expenses. But the lower Appellate Oourt 
has rightly pointed out that whether they 
did or did not sontribute the expenses, 
Jagrani must be eonsidered as having acted 
‘on their behalf in the absense of any spesifio 
assertion of adverse title or otber sets 
amounting to an ouster. The suit was thus 
one on the fase of it brought by two joint 
tenants against a third joint tenant for 
their share in the joint property, whioh the 
third joint tenant by her aetion in the 
mutation proeeedings had shown that she 
elaimed as her exelusive property. 16 is to 
be noted that until she denied their title in 
the mutation proaeedings, she had set up no 
previous assertion against them -and the 
finding is that the plaintiffs and the defend- 
ant were joint tenants. What Article then 
has applieationP The lower Appellate Court 
has applied Article 144. 1% sonsiders that 
this was а suit for possession of immoveable 
property not otherwise spesially provided for 
in the Limitation Ast and has applied Artiole 
144. Artiele 144 will have appliestion when 
no вревібе Artisle ean be found whioh has 
applieation. Neither Articole 141 nor 142 
ean have application. I вап find no other 
Artisle whieh sould possibly have applies. 
tion. It in perfestly true that the plaintiffs 
at the time ofthe death of Anurani beeame 
entitled as Hindu daughters to possession 
of immoveable property. So at firat sight 
it might appear that Artiele 141 is the 
artiola whieh should be applied. But 
Artisle 141 only applies to like suits and 
the words ‘like suit’ must mean in this eon- 
nestion s suit for possession against a person 
holding sontrary tc the interests of a Hindu 
entitled to the possession of the immoveable 
property. That person was Malai. Undoubt- 
edly а suit brought by the .plaintiffs in 
1919 against Malai’s representatives would 
have been time-harred under Artiele 141. 
But the ease is very different, where one 
sister had obtained the whole of the prop- 
erty as against Mulai and Artiele 142, in 
my opinion, has no spplieation, Artisle 142 
would place the time from which the period 
begins to run аф the date of dispossession, 
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This Article has no anplieation, for the 
plaintiffe were never in possession at all: 
in their own right, They did not obtain 
possession and then besame dispossessed. 
Jagarani obtained possession in 1916 and 
that was the first time- that a daughter 
obtained possession, Thus, I think, the learn ° 
ed District Judge was right in applying 
Artisle 114. It next has to be considered - 
whether possession of Jagrani has besome ` 
adverse to the plaintiff, and i£ so, when did 
it besome adverse. Assuming that the 
plaintiffs have somplate title (a point whieh 
I will diseuss later), it will have to be shown 
that there was an absolute ouster of the 
plaintiffs by Jagrani before she sould assert 
adverse possession against them, I need not 
quote any other authority in support of this 
except the well known desision in Corea v. . 
Appuhamy (1), Jagrani as a sister was one 
of three joint tenants. The mere eireum- 
stansa that she instituted the suit in her own 
name is not suffieient fo show an ouster 
of the other joint tenants, nor is the eireum- 
stanes that she elaimed the property exelu- 
sively suffiaient to show such an ouster, 

The first time that there was anything 
approaching to an ouster in the present 
ease was when Jagrani denied the plaintiffs’ | 
relationship in the mutation proseedinga. 
This was only a short time before the suit 
I thus decide that ordinarily 
the suit was within time. On the fasts 
oould not set up any title by. 
adverse possession against her sisters, "This 
desision disposes of the first five grounds of 
appeal. | . 

The 6th and 7th grounds remain. If the 
plea sontained in the 6th ground of appeal 
finds favour, the suit will have to be dis. 
missed, but the plea therein cannot be. 
assepted on the merits of the ease. [tis to. 
the effest that as under the Mitakshara Law 
preferenes is given to indigent married 
daughters to the exelusion of wealthy daugh- 
ters, the plaintiffs! suit should fail beeause 
they did not assert that they were equally 
indigent with Jagrani. Of course, if Jagrani 
were indigent and they were wealthy, they 
wculd be entitled to nothing. But the plea 
here is that it should be assumed that 
Jagrani was indigent and that they were 


(1) (1912) App. Cas. 280 at p. 281; 81 L.J. P. C, 
15); 105 L, T. 886. 
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wealthy, and that, therefore, their suit should 
fail. Admittedly, if they were all three equal. 
ly wealthy or equally indigent, they would 
take jointly. Now, I do not agree with. (he 
learned Counsel for the appellant that it was 
necessary for the plaintiffs to assert in their 
plaint that they were in the same state of 
indigense or wealth ss Jagrani It would 
be, І .sonsider, superfluous in в sase such 
as this to make such an.asserlion in the 
plaint. If Jagrani had wished to take tha 
point, she onght to have asserted if in 
her written statement. She did not do so. 
She took the defense that the plaintiffs were 
not her sisters, The point was never raised 
in the Trial Court. It was never raised in 
the lower Appellate Court. 1 do not propose 
to permit it to be raissd now. There is 
absolutely nothing to show that the three 
sisters are other than what would be expeat- 
ed, that is, in the same class of afülaenee. 
The last ground taken 1з that Jagrani 
obtained possession of the property in ques. 
tion against the suesessors of Mulai on oon- 
dition that she paid them Rs. 157-5-3. This 
is true. She did obtain possession on those 
terms. It was eertainly open to her in de- 
fending the suit to have put forward that the 
.plaintiffa sould not sueseed unless they ооп. 
tributed their share of what she paid to the 
descendants of Mulai under this order. If 
ghe had put forward that plea and the pleint. 
ifs had admitted it, the deeree would have 
. been made eonditionalon their paying their 
' share of sontribution. If the plaintiffs had 
denied if, she would һауе had to prove what 
.she actually paid to the descendants of 
Mulai. It may be argued that she was not 
likely to obtain possession without satisfying 
that portion of the direction in the decree. 
‘It sertainly is not likely that she would have 
been able to escape this liability. Bat it 
eannot be assumed that she has paid 
‘them anything and I cannot aesede to 
«this plea. in view of the faot that it. is now 
being raised for the first time. 
Jagrani’s obvious duty, if she wished this 
sondition to be inserted in the deeree against 
her sisters, to have put forward the 
plea atthe earliest opportunity. . There is no 
'sush plea in her pleadings, по.впећ plea waa 
raised before the Trial(ourt and no such plea 
was raised in the lower Appellate Oourt. I 
eannot permit it to “be raised now, І have 
now,oonsidered all the points raised in this 
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appeal. I dismiss 15 with aosts, whioh will 
include iu this Court fess on the higher 
soslo. : 


Appeal dismiseed, 


CALOUTTA HIGH COURT. 
APPEAL FROM Appantate DEGREE No. 325 
or 1920. 

February 22, 1921, 
Present: — Mr, Justica Buskland and 

Mr. Justise Ouming. 
PARBATI MAJHI AND ANOTHER 
—Derexpants Nos, 1 AND 4 
— APPELLANTS 
versus 
DIGPATI MAJHI~—Ptamrire AND SURJA 
KUMAR MAJHI AND ANOTHER— 
Ds¥anDanT3—ResponpEents, 
Evidence Act (I of. 1872), s. 18—Documents not 
inter ‘partes—Admissibility in evidence-——Joint pros 
perty—Co-sharer—Ouster—Damages. 


A deed ог a judgment not inter partes, but 
which relates to the subject-matter of a suit'ig 
admissible in evidence on general principles as well 
as under section 18 of the Evidence Act. [p. 467, 
col, 2.] 

Where there has been a complete ouster of ona 
co-sharer from joint property by another co-sharer, 
the former is entitled to recover damages from the 
latter, [p. 408, col, 1,] 


Appeal against a deoree of the Subordi. 
; nate Judge, Bankura, dated the 4th of Novam- 
‚ bar 1919, reversing that of the Munsif, 3rd 
Eos at Bishnupur, dated the 18th of May 

Baba Rupendra Kumar Mittsr, for the 
Appellants.—The defendants are the appel- 
lants, The appsal arises ont of a suit for 
joint possession of S-annas share of a 
tank, Plaintiffs casa was that he with 
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‘defendants Nos, 1—3 aequired the tank from 
‘their common aneestor; that plaintiff's share 
was 8 annas. The defense of defendant 
No. 1 was that the owner originally was 
a` third person from whom defendants 
Nos, 4 and 5 derived their title. Defendants 
Nos, 2 and 3 supported plaintiff, Both Courts 
found against plaintiff on the question of 
title and have asaepted my defense. In 
the first Court, the plaintiff did not set up 
title by adverse possession whieh he put 
forward as an alternative prayer. There was 
a statement to that effest in the plaint. 
My point is so far as defendant No. 1 ів aon- 
eerned with the plaintiff's sase, no damages 
ought to have been awarded against him. 
‘Sesondly, a sertain doaument, vio., a judg- 
ment whioh was not inter partes, was ір: 
admissible. Thirdly, a partition desree was 
not evidenae of possession as against defend- 
ant No. і as he was no party to the same, As 
regards the first point, the defendant No, 1 
eannot be made liable for mesne profits. The 
plaintiff's sase was thet he and defend 
ants Nos. З ёо 5 were all along in joint 
possession, The mere denial of title 
sannot constitute ouster, of whieh there is 
no evidenee at all, As regards the other 
points the Oourt has relied on a register 
of suits, on в partitio deed and 
on the oral evidenee of plaintiff. These 
are the three elasses of avidense on whieh the 
learned Judge has relied for the deter- 
mination of the question of possession. 
“Refers to Womes Ohunder v. Ohundes Ohurn Roy 
(1), Palakdhart Rat v. Manners (2) and Ramani 
Pershad v. Mahanth Adaiyu (3). These sases 
‘show that’ improper reseption of evidenee 
would empower this Oourt to remand a 
sesond appeal in spite of sestion 167. The 
judgment relied on by the Judge is in. 
‚admissible under sestion 13 of the Indian 
.Hvidenee Ast. 16 is irrelevant. Refers to 
-sestion 18 . of ‘the Indian  Evidense Ast. 
The partition deed was between the ancastors 
.of the plaintiff and defendants Nos. 1—3 


t 
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[Вооклажр, J.— The partition deed would 
be binding on the defendanta other than 
defendant No. 4 ?] 

Yes. The question is whether it is 
admissible under seation ll or 13 of the 
Indian Evidense Act. The dosument would 
be admissible so far as the question of 
right or title is вопвегпей. Bunt it would 
not be, as the Judge has erroneously held, 
admissible to prove possession. The Judge 
has also relied on the deeree for damages 
in the suit as proof of possession. The 
suit was for damages for having eaught 
fish against the predesessor of defendants 
Nos. 1—3. The Judge seems to think 
therefrom that there was an adjudisation 
of the question of possession in that snit 
to which the present plaintiff was no party. 
Refers to section 43 of the Indian Evidence 
‘Ast, My contention is that the judgment 
in that anit is not admissible under seotion 
lior 18 of the Indian Evidenes Act. See 
‘Quija Lall v. Fatteh Lall (4). Although the 
plaintiff bases his right on adverse posses: 
sion whieh has not been desided by the 
‘firat Court, the lower Appellate Court 
‘disposes of the suit on that question alone. 

Dr. Dwarka Nath Mitter (with him Babu 
Pyari Mohun Оћайетев), for the Respondents. 
— Asa to adverse possession, it was pleaded 
most distinstly in: the plaint, was raised 
in issue and was desided. Even if' it is 
not pleaded, it oan be taken in appeal 
on notise, See Sundart Dassee v. Mudhoo 
Ohunder Strcar (5). As to the admis. 
sibility of the dosaments—I submit they 
are admissible under section :3, If it is 
admissible on the question of: title, - it 
-is also admissible on the question of 
-possession, Judgment has been taken to be 
ineluded within the term “ transaotion." 
See Ram Ranjan v. Ram Narain (6). The 
deeision in -Gujja Lalle case (4) . is no 
longer good law. Sea Dinomont Ohowdhrant 
v. Brojo Mohint (7), Віно Kunwar.v. Kesko 


.and 5. Defendant No.4 was no party to : 


,it. , Title has been found in defendants 
.Nos. 4-5, whieh has, been extinguishe 
by plaintiff's adverse possession, zr ie 


(1) 7 0. 293; 3 Ind. Dec. (x: в.) 737. 
(2) 28 C. 179; 12 Ind. Dee. (x. s.) 119. 
ь (3).81 OC. 880, . А . 


(4) 6 0. 171 (Е. B.); 60. L. Б. 439; 3 Shome-L, 
‘R, 182; 8 Ind, Deo. (N. в.) 112. ` 

(5) 14 0. 692; T Ind. Deo, (N. в.) 392, 

(8) 22 0. 538 atp. 541; 22 1. A. 60; 5 MLS. % 
6 Sar. P. О. J. 680; 11 Ind. Deo, (N. в.) 355, 
' (T) 29 О. 187; 29.I. А. 24; 60. И, М. 386; 12M, 
L. J. 88; 4 Bom, І. К. 163; 8 Sar, P.'O, J,.204; 
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Prasad (8), Тери Khan v. Rajani Mohun Das 
9). As regards mesne profits I submit 
a бо-вһагег is not exoused if he keeps 


another ao-sharer eompletely out of the prop- ' 


erty from paying mesne profite to the latter, 
The finding is eonelusive on the question. 
Refers to Debendra Narayan Singh v. Narendra 
Narayan Singh (10). 

Babu Rupendra Kumar Mitter, in reply.—I 
submit the desision in Tepu Khan ү. Вајат 
Mohun Das (9) is an obiter. This question 
did not arise for the desision of the Fall 
Beneh. The Privy Council desision in Ram 
Ranjan v. Ram Narain (6) does not affect 
Qujja Lolls case (4), beeause the question 
relevant was whether there was a judgment 


in fast and whether a eertain rate of. 


rent was mentioned in it, Refers to 
Woodroffe’s Evidenee, Aet (5th Edition), 
pages 177—-9. Assuming the documents are 
good evidenae on the question of title which 
has been found in favour of defendant No, 4, 
I submit they are no  evidenee on the 
question of possession. 

(Buoxrann, J.— 1s there any distinstion 
between title and possesaion? ) 

Yes. The дане in Dinomont Ohowdhran: 
у, Brojo Mohini (7) does not lay down that the 
reason of the judgment admitted in evidence 
ean be gone into. As to mesne profits there 
is no finding of ouster. 

JUDGMENT,—Three points have been 
argued in this appeal. The,first is that the 
question of adverse possession, whioh was 
taken in the lower Appellate Court, was not 
taken in the first Court, With regard to 
this, we san only say that the point was 
raised in the plaint. It was mentioned in 
ihe written statement and was esomprised in 
the very general issues whioh were settled. 
If the defendants have any somplaint to 
make with regard to this, it is due to the faet 
that they did not ask the Court to settle the 
issues in a more presise form and raising a 
question of fast, Wedo not think there is 
any substanee in this objestion, 

The next point whieh has-been argued is 
that the learned Judge of the lower Appel. 


(8) 19 A. 277 (P. 0.); 24 I. А. 10; 7 Sar. Р. O. J. 
181; 1 О, W. N, 265; 9 Ind. Dec. (м. s.) 181, 

(9) 25 О. 522 (F. B.); 2 О, W, N, 501; 13 Ind, Deo. 
(x. 8.) 347. у 

(10) 51 Ind. Cas, 976; 29 C. L. J. 504; 23 0. Wr 
N. 900; 47 О, 182, 
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late Court has wrongly admitted in evidenss, 
in partisalar, a partition deed between the 
aneestors of the plaintiff and the defendants 
Nos. 1, 2 and З and also a judgment and 
deeree in a suit between the predesessor of 
the defendant No. 4 as plaintiff and the 
predesessor of the defendants Nos, 1, 2 and 3 
as defendant. Woe think that the point that 
has been argued is ooneluded by the latest 
judgment of the Judieial Committee of the 
Privy Counoil to which we have bean referred, 
vie, the ease of Dinomont Ohowdhrani v. 
Brojo Mohini (7). That was a вазе of 
admissibility of an order under sestion 145, 
Oriminal Prosedure Code, and their Lordships 
said thie: “These Polise orders are in their 
Lordships’ opinion admissible іп evidenee on 
general principles as well ва under seation 13 
of the Indian Evidence Ast to show the faet 
that sush orders were made. This nesessarily 
makes them evidense of the following fasts, all 
of whioh appear from the orders themselves, 
viz., who the parties to the dispute were; what 
the land in dispute was; and who was dealare1 
entitled to retain possession, For this par- 
pose and to this extent sush orders are 
admissible in evidense for and against 
every one when the faot of possession at the 
date of the order has to be asoertained.”” Wa 
think that this covers the present ease so 
far ая it relates to the proceedings in .the 
previous suit. То the partition deed. the 
plaintiff in these proseedings was not a 
party. The defendants Nos. 1, 2, 3 аці 4 . 
who were parties, have not that objestion 
open to them, We think that both these 
dosuments аге &dmissible and that the 
learned Judge was justified in plaeing relianes 
upon them. What probative fóree they have, 
is а matter for the lower Appellate Oourt; and 
reading the judgment of the learned 
Subordinate Judge, i does not appear that 
in point of fast he placed very much 
relianes upon them .on the question of pos- 
session, But that is not a matter for us in 
second appeal. 

The last point whieh has besn argued is 
that there ean be no desree for damages 
against the firat defendant on the ground 
that he is а oo-sharer of the plaintiff, The 
eontention on behalf of the plaintiff is that 
there has been а eomplete ouster by the 
said defendant and, therefore, though ha 
is a so-sharer, he is entitled to damages. 
We think that the findings of the lower. 
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Court are sufficient to justify the order 
passed. 


The appeal, therefore, is dismissed with | 


eosts, 
Apreal dismissed. 


LAHORE HIGH COURT, 
Sxconp Озү, Arrzan No. 1455 or 1920, 
June 14, 1921. 

Present :-—Mr. Justise Wilberforee. 
‘MUHAMMAD. CHIRAGH-—PrarkTIFF— 
APPELLANT 
067815 
ABDUL HAQ AND отнквв-- DEFENDANTS 

f — RESPONDENTS, 
` Evidence Act (I of 1872), s. 308—Deat of person 
m Presumption, 


The death ofa person cannot be presumed to 
have taken place more than 7 years before the 
time when the question of such death is first 


raised, ‘[p. 468, col. 2.] 

. Jeshankar v. Bai Divali, 57 Ind. Cas. 525; 22 Bom. 
L, В. 771, Tani v. Rikhi Ram, 56 Ind. Cas. 1742; l L. 
564; 114 P. L, R. 14-0, Bashurat v. Najib Khan, 45 
Ind. Cas. 70; 38 P. R. 1918; 68 P. W. В. 1915, 123 
P. L. В. 1918, Ponnaloori Ellamandayya v. Qhilaka- 
‚ pathi Lakhmayya, 44 Ind. Cas, 241, 37 M L, J, 295; 
(1917) M. W. М. 722; 6 L. W. 633; Akbari у. Bashir 
Ali, 8 Ind, Cas 65, referred to, 


Sesond appeal from в decree of the 
Distriet Judge, Sialkot, dated the 14th May 
1920, reversing that of the Muneif, First 
Class, Raya, Distriot Sialkot, dated the 23rd 
January 1920. 

Lala Mehr Ohand Mahajan, for the Ap- 


pellant. 
Manlyi Гнат: и. Din, for the Respondents. 


JUDGMENT.—The pedigree-table attashe 
ed to the judgment of the Trial Court shonld 
be consulted, This shows that there were 
three brothers, Gulab Shab, Muhammad Shah 
and Umar Shah. The two former hada joint 
holding, Gulab Shah left his estate before 1892 
and died before 1895. ‘Gulab Shah’s name'was 
removed from'the revenue papers in August 
1907, on the ground that he had abandoned 
his holding. Tho plaintiff, who is one of 
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the dessendats of Umar Shah, has sned for 
possession of his share in the land of Gulab 
Shah and his suit is within 12 years of the 
date of the mutation, The first Court held 
that it was in tims and granted the plaintiff 
a deareo, The lower Appellate Court dis- 
agreed with this finding and beld tbat the 
snit was time-barred as it was for the plaint- 
iff to show that Gulab Shah was living 
within 12 years of the suit und as also he 
should be sonsidered to have died seven years 
after his departure from the village, The 
lower Appellate Court also held that the 
suit was barred by Order 11, rale 2, inasmuch 
as the plaintiff had previously sued the same 
defendants for a share of an ocsupansy 
holding left by the same Gulab Shah. 
Against this decision a gesond appeal has 
been preferred, ; 

Counsel for the appellant urges that a 
man is presumed to be alive until be ia dead, 
that the person asserting thata partioular man 
is dead has to prove it and that the earliest 
date at whish his death вап be presumed 
aan only be the date when the snittis filed; and 
as an authority on this point he has referred 
to  Jeshankar v, Bai Divali (1). In 
Taniv. Rikhi Ram (2) the same prineiple 
was given effest to, and the learned Judges 
remarked that there is always a pre. 
sumption in fevour of scontinuence of life 
and that it was for the person asserting death 
to prove his assertion. The same was the 
opinion expressed in Basharat v. Najib Khan 
(3) and Ponnaloort Ellamandayya v. Ohdclana- 
pathi Lakshmayya (4). As against these 
desisions the learned Counsel for the re- 
вропдепёа oan only eite Akbar? у, Bashir 
Ali (5), & judgment of a Single Judge 
whioh appears to be open to considerable 
question. There appears to me no doubt 
that no presumption ean be raised of Gulab 
Shah’s death having taken plase more than 
seven years before the question was raised. 
This appears to have been when the suit 
was filed, Even if it be taken that the 


(1) 57 Ind. Cas. 625; 22 Bom. L. В. 771. . 

(2) 56 Ind. Cas. 742; 1 L. 554; 114 P. L. R. 1920, 

(3) 45 Ind. Cas.79; 38'P, R. 1918; 68 P. W.R. 
1918; 123 P. І, R. 1918. 

(4) 42 Ind, Oas. 241; 88 M. L.:J. 295; (1917) М. 
W. М. 122; 6 D. W. 633. . 

(8) 8 Ind, Cas, 65, 
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question was raised at the timo of the muba- 
tion, the suit is still within time. 

As for the application of Order IT, rule 2, 
as I have stated, the previous suit related to 
ossupaney rights of whieh mutation took 
plaee in favour of the defendants in 1912. 
Counsel urges that the infringement of the 
plaintiff's rights which took plase by this 
mutation was entirely separate from the other 
infringement which took plane in 1907 by the 
mutation of the ancestral land. Не urges, 
and in my opinion oorrestly, that different 
enuses of action arose from these separate 
infringements of rights. 

A ease which deals with a similar point 
is Binde Bibi v. Bam Ohandra (6). Moreover, 
im the sage of suacession to ossupaney land 
the вапве of action must always be distinot 
from eases where ansestral land is in dispute. 
І hold-that Order II, rule 2, haa по applica- 
tion. 

I, therefore, &eoopt the appeal nnd desree 
the plaintiff’a suit with aosts in all the 
Oonria, ‘ 


Appeal accepted, - 


(6) 50 Ind. Cas. 905; 41 A, 583 at p. 686; 17 A, L 
J. 666; 1 U. P. І.В, (А) 78, 





ALLAHABAD HIGH COURT. 
Oivi Revrerox No. 48 or 1921, 

July 7, 1921. 
Przsent:—-Justice Sir P. O. Banerji, Кт, 
BASDEO sAHAI—Decruz-Horpzr— 

APPLICANT 
versus . 
Musammat SARASW ATI-—OBIEOTOR— 
Оррозіти Parry. 
Civil Procedure Code (Act V of 1908), s. 115, 
Sch. II, cl. (1)—Revision—Remedy, another, open-- 
Arbitration, reference to—Parties, necessary, 


Where another remedy is open toa party, a Court 
will not entertain an application for revision. 


Where an objection is made to the attachment of a 
property in exeoution of a decree by a third person, 
the matter cannot be referred to arbitration unless 
the judgm one- dobtar is also a party to the refer- 
ence, 
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Civil revision from ап ordor of the 
Munsif, Amroh3, dated the 2213 of Jannary 
1991. 

Mr. Boleshwari Frasad, for tha Applicant, 

Mr. Gulzart Lii, for tha Opposite Party, 

JUDGMENT.—A preliminary objestion 
has been taken to the hearing of this 
applisation for revision on the ground 
that there is another remsdy open to the 
applicant and, therefore, ho is not entitled 
to apply in revision. What happened was 
this:—The applisant holds a deoree against 
“the husband of the respondent and in 
execution he eaused  sertain property to 
be attached as the property of hia judg- 
ment-debtor. The respondent preferred an 
objeation alaiming the property as her own. 
In that objection oase an applieation was 
made to the’ Court by the deeres-holder 
and the objeator, asking the Court to 
refer the ease to arbitration, The Judg- 
ment-debtor did not join in that appli- 
sation and, therefore, tha Oourt did поё 
refer the matter to arbitration but desided 
it itself and ordered the property to be 
released from attachment, Upon the mak. 
ing of that order it was open to the 
applicant to institute a suit under Order XXI, 
rule 63, for the establishment of his title 
to bring the property to sale in execution 
of his desree; that is, for the establish- 
ment of the title of his judgment.debtor, 
There being this remedy орап to him, i6. 
is urged that he oannot apply in revision. 
This objestion is in my opinion well. 
founded, It hes always been held in this 
Court, the earliest ease оп the point being 
that of J.J. Guise у. Дата) (1), that 
where another remedy is open to a party, 
the Court will not entertain an applisation 
for revision. Аз already pointed out, the 
present applisant has another remedy and, 
therefore, this applisation eannot bs main. 
tained. The application is based оп the 
ground that the Court had no jurisdistion 
fo deside the  objestion preferréd by the’ 
respondent for the release of the attached 
property idasmnoh as an application had 
been made for referenes to arbitration, I 
think the Oonrt was right in holding that 
the judgment-debtor onght to have been 
a рау to that referones and as he was 


( s mu e А. W. N. (1893) 172; 7 Ind, Dec, 
N S 
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not, the matter sould not be 
to arbitration, This application is not 
maintainable both on the ground that 
another remedy is open and also on the 
ground that it has no merits. I dismiss 
it with sostes, 


referred 


Application dismissed, 


MADRAS HIGH OOURT. 
Отут, Apprat No, 88 or 1920. 

2 February 22, 1921. 
Preseni.— Sir John Wallis, Кт., Chief Justice, 
and Mr. Justiee Oldfield, 

JAYANTI VENKAYYA AND ANOTHER— 
Deraenpants -Nos. 1 AND 2— APPELLANTS 
versus К 
DAMISETTI SATHIRAJU AND OTBERE— . 
РглІхтІРЕ8 AND Devenpants Nos, 6 акр 5 
— RESPONDENTS, 


Limitation Act (IX of 1908), Sch. 1, Art, 181—Ap. 
plication for decree absolute ~ Starting point of limita. 
tion——Appellate decree supersedes original decree— 
Civil , Procedure Code (Act V of 1908), О, XXXIV, 


т. б. н 


Àn application for-& deoree absolute has to be 
made, under Article 181 of Schedule Ito the 
Limitation Act, within three years from the pass- 
ing of the preliminary deoree by the Appellate 
Court, and not from the date of the original decree, 
whether the Appellate. Court, confirms or varies 
the original decree, inasmuch as for the purposes 
of , such an application the Appellate decree 
supersedes the original decree. [p. A71, col. 2.] 

` Bhup Inder Bahadur Singh v. Bijai Bahadur Singh, 

-98 A, 162; 2 Bom, L. В. 978; 27 I. A. 209; 6 О. W. N. 
52, applied. 

Hukum Chand .Boid v. Pirthichand Lal Chowdhury, 
БО Ind. Cas, 444; 46 О. 670; 17 A. L, J. 514 36 M. L. 
J. 857; 28 О. W. М. 721; 21 Bom. L. Е, 632; (1919) 
M. W. №. 256; 80 C. L. J. 71; 29 M. L, T. 181; 10 L. W, 
416; 46 I. A. 52 (P. O.), explained, 

Viswanatha Sastri v. Sitalakshmi Ammal, 61 Ind. 
Сая, 979; 18 L, W. 87; (1921) M. W. М. 181, distin- 


guished, 


oU ., Д 
l- Appeal against а final desree ofthe Court 
- of the Subordinate Judge, Oosanada, dated 
the 21at August 1919, in Original Suit No. 17 
of 1914. 
- Mr. P. Sumasundaram, for the Appellants. 
Mr. В. Satyanarayana, for Respondents 
Nos, 1 to 5. 
. Mr, К, Bamamurihi, for Respondent Хо, 7, 
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JUDGMENT.—This is an appeal from 
the judgment of the Subordinate Judge's 
Court of Cosanada in а mortgage suit, and 
a question of some importanse has been argued 
before us by Mr. Somasundaram as to whe- 
ther the starting point for an application for 
а desree absolute under Order XXXIV, rule 
5, Civil Prosedure Code, whieh is governed 
by Artisle 181 of the Limitation Ast, is the 
date of the original deeree or the date of tho 
appellate двогве whieh affirmed the original 
desree. 

It had long been regarded as well settled 
in this Court that the starting point under. 
Artisle 181 was the date of the appellate 
desree, and there is a desision of the Privy 
Couneil in Bhup Indar Bahadur Singh v. Bijat 
Bahadur Singh (1), whioh strongly supports 
that view. In that ease the Distrist Judge 
passed a desree giving the plaintiff possession 
with future mesne profits. That decree was 
set aside by the High Oourt and was restored, 
after a great many years, by the Privy 
Counsil. ` The question then arose in 
exesution as to the date for whioh mesne 
profits should be oalenlated under the 
provisions of seotion 211 of the old Uode (Ast 
XIV of 1882) and their Lordships observed 
at page 158: “The Court is now exesuting, 
nor the Diatriot Judge’s desree of 1887, but 
the Queen's Order of 1895, which by affirming 
the Distriet Judge's deeree has adopted ita 
terms and has sarried on their effeat down 
to a later date,” These observations 
of the Privy Oounsil are entirely in 
assordanes with what has till reosntly 
been the established view in this Court, Lf 
the date of the final deeree was the proper 
date to have regard to for the purposes of 
sestion 211, Civil Proeedure Code, it follows 
that it is equally the proper date to have 
regard to with reference to an applieation 
for deeree. absolute under Order XXXIV, 
rule 5, We have, however, been asked to hold 
that this authority should be disregard. 
ed on the authority of a more resent decision 
of the Privy Counoil in Hukum Ohand Вой 


`y. Pérthichand Lal Ohowdhury (2) and eertain 


(1) 23 A, 152, 2 Bom. L, R. 978; 27 L A. 209; 6 
О. W. М, 52. | 
(2) 50 Ind. Cas, 444; 48 0.670; 17 A. 1. J, 614 
36 M. L, J. 657; 28 О. W. М. 721; 21 Bom. L. В. 632; 
0919) M. W. N.258; 30-0. L.J. 71; 26-М. L.T, 
181; 10 L, W, 416; 46 I, A, 02 (P7 O.). s 
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observations of Seshagiri Aiyar,J,, one: of- 


the learned Judges who desided Viswanatha 


Sastri v. Sttalakshmt Ammal (3), whish go: 


to support this eontention. These observa: 


tions were obiter, besause both the learned: 


Judges soncurred in holding that the ease was 
governed by Artiele 182, the general Article 
relating to exeaution. We have sarefully 
examined Hukum Ohand Botd v. Pirthichand 
Lal Ohowdhury (2).and have eome to the 
sonolusion that it is not ineonsistent with the 
previous desision to whieh we referred. In 
the resent aasean auotion-purshaser sued to 
recover from  seriain deeree-holders his 


purchase-money in aonseqnenes of the gale- 


being set aside, Assuming that Artisle 97 
was the Artisle applicable, the Privy 
Oounoil held that eousideration failed when 
the sale itself was set aside in the first 
Court, that time then began to run under 
Article 97, and that sonsideration did 
not fail afresh when the order: setting aside 
the sale was affirmed. by the Appellate Jourt. 


Here, as in the well-known oase in Basw 


Kuar v. Dhum Singh (4), the question their 
Lordships had to deside was when the eon- 
sideration in faot failed. Once that waa 
established, the applieation of Article 97 was 
elear. With referenae to this question they 
observed in accordanss with the express 
provisions of the Oode that an original 
deoree is not suspended by presentation of 
an appeal, nor is ita operation interrupted 
where the deorea cr appeal is one of dismissal, 
but those observations must, in my opinion, be 
sonsidered ав inapplissble to questions arising 
under Artioles 181 and 182, By Artiele 182 the 
appellate desree is expressly made а fresh 
starting point for purposes of execution, and 
an appellant is not required to proseed with 
the exesution of a deeree against whieh he 
has appealed, while the appeal is pending, on 
pain of besoming barred if he does not. It 
would be strange if a diíferént rule were 
applicable under Article 181 as regards 
applieations for a dearee absolute where the 
preliminary deeree is under appeal, an 
applisation во mueh resembling an appli- 
sation for exeaution that under the repealed 
Ohapter of the Transfer of Property Ast it 


Du 61 Ind, Cas. 979; 13 L. W. 87; (1921) M. W, М. 


(4) 11 A. 47; 16L A, 2116 Sar. P. C, J. 280; 12 
Ind, Jur, 450; 6 Ind. Deo. (N. s.) 458, i 
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was held by this Court to be one. That 
was а question whieh their Lordships were 
not sonsidering. The view that for the 
purposes of sash an applioation the appellate 
desree supersedes the original desree 
appaars to be in aesordanee with the earlier 
desision in Bhup Indar Bahadur Singh y. Btiat 
Bahadur Singh (1), where their Lordships held 
that the desree that they were exesuting was 
the dearee of the Appellate Court. Applying 
that to the present oase, the preliminary. 
desree which is being exesuted must be held 
to be the preliminary desree passed by the 
Appellate Court, It would obviously be so, 
if the desree of the Appellate Court, had 
varied the preliminary deoree passed by the 
lower Court, and there are no good reasons 
for applying different rules as regards ques- 
tions arising under Ártisle 181 when the 
Appellate Court affirms the desree of the 
lower Court and when it varies it, Consa- 
quently an applieation for a dearee absolute 
has to be: made under Artisle 181 within 
three years from the passing of the prelimin- 
ary deerea by the Appellate Court, and 
therefore, the present applieation waa in time 
and the objection fails. 

The other objestion whieh was taken is an 
objection to the preliminary deeree, whieh 
has already been sonfirmed by this Court 
and cannot now be questioned, 

Objestion has then been taken tbat the 
legal representative of the 4th defendant, 
who was one of the representatives of the 
criginal mortgagee, was not bronght on resord 
in time, We think that, in the siroumstanaes, 
if that 19 во, the delay should be exeused, 


The appeal saaordingly fails and is 
dismissed with costa, 
м. Oa Pe 


Appeal dismissed, 


нне M — 


ALLAHABAD HIGH OOURT. 
бкисояр Отто АррЕл No, 422 ок 1920, 
July 26, 1921, 

Present : —Mr. Justice Stuart. 
LACOHHMi NARAIN alias LALMAN— 

PLarntive—-APPELLANT 
versus 
, NANNHA MAL AND ANOTSER— 
—DsFENDAnTS — RESPONDENTS, 


Adverse possession —Oo-owner— Possession of one pes. 


i 


` session of all—Ouster, 


. 
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Thé possession of one co-owner is the possession 
of all the’ co-owners and, in the absence of an 
ousfer or something equivalent ‘to ouster, time 
does not run against the co-owner not in possession. 
[p. 472, cols. 1 & 2.] 

Ahmad Raza Khan v. Ram Lal, 26 Ind. Cas, 922; 37 
A. 208 at p. 205; 13 А. L, J. 204, Corea. v. Appuhamy, 
(1912) App. Cas. 220; 811. J. P. C. 161; 105 L. T, 
836, followed. 

Varada Pillai v. Jeevarathnammal, 53 Ind. Cas. 
001; 48 M. 244; (1919) M. W. N. 724,10 L, W 679; 
24 С, W. N. 846; 38 M. L. J. 813; 18 A.L. J. 274 
2 U. P, L. R. (Р. С.) 64; 22 Bom. L, В, 444; 46 I. A. 
286 (P. O.), referred. to, 

Sesond appesl from э deeree of the 
Distrisb Judge, Farrnkhabad, dated the 
28th January 1920. 

Dr. K, N. Katju, for the Appellant, 

Dr, S. N. Sex for the Respondents, 


JUDGMENT,—4A  oertain house in the 
Town of ;Kaimganj belonged to Sita Ram 
Seraogi, On his death it descended to 
his sons Kirpa Ram and COhhote Lal. 
Kirpa Ram was susesesded by | his sons 
Girdhari and Radha Kishan. Obshote 
Lal was sueseeded by his sons Shitab Rai, 
Biddeh OChand and Thakur Das, The 
interests of Girdhari and Radha Kishan, 
whieh amounted to a half interest in the 
house, were sold to Sewa Ram and the 
interests of Shitab Rai and Biddeh Chand, 
whioh amounted to a 2/3 interest in 1/2 
of the house, that is to say, to 1/3 in 
the whole house, descended to  Biddeh 
Chand's son Ohhidammi Lal, who sold them 
to Khushali, who sold them to Sewa Ram. 
Sowa Ram thus asquired 1/2 plus 1/3 — 
5/6ths in the whole house, The remain. 
ing 1/6th interest of Thakur Das was 
sold to Sadloo, who sold it to Shib Dayal. 
Shib Dayal’s widow mortgaged it to 
Nannhu Mal Lashhmi Narain, the son 
of Sewa Ham, instituted а snit in 1919 
for possession of 5/6ths of the house 
against Nannhu Mal who, he alleged, had 
taken possession over his 5/éths in ad. 
dition to his own  1/6th, "The. lower 
Courts have found that Laehhmi Narain 
was notin posssssion within twelve years of 
the institution of the suit and hava 
dismissed his suit. He appeals, His saae 
is that he and the defendants are ao- 
owners, that thus the defendants’ posses- 
sion is his possession and that in the 
absenee of an ouster or something equivalen$ 
to ouster he must susoded. He pointe ont 
that there has been no ouster,- He relies 
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on the deeision in Ahmad Бава Khan v. 
Ram Lal (1). This decision applies the 
rule Jeid down in Corea v. Appuhamy (2). 
This decision is a desision of a  Beneh 
and if the dostrine laid down therein has 
not been dissented from by a Fall Benah 
or by their Lordships of the Privy Coun. 
oil, if binds me вя a Single Judge if it 
bas application. It was suggested by the 
learned Counael for the respondents that: 
the resent deeision of their Lordships of 
the Privy Counsil in Varada Pillai v, 
Jeevarathnammal (3) desided that the doetrine 
in Corea v. Appuhamy (2) had no appli. 
cation to the sase of sharers in an оп: 
partitioned agrieultural village, The pro. 
perty in question is house property, but 
if their Lordships had laid’ down that 
the rule in question was not asapplieable 
to sharers in an unpartitioned agricultural 
village in India not holding their shares 
as members of a joint family, it would 
be a legitimate inferenee that the rule 
was also not applieable to sharers of 
an unpartitioned house in India not 
holding their shares as members of a 
joint family. But this deatsion lays down 
nothing upon that point. It is said at 
page 252"; "Whether this rule is applicable 
to sharers in an unpartitioned agrisnltural 
village in India not holding their shares 
ag members of а joint} family, if is 
unnesessary for the purposes of the 
present case to deside," and there has 
been no desision проп the point either of 
a Full Bensh or of their Lordships of the 
Privy Council, The desision, therefore, in 
Ahmad Reza Khan v. Ram Lal (1) binda 
me as a Single Judge. 

The next point I have to sonsidér is 
whether the desision has — applieation, 
Clearly if the parties are sharers in an 
unpartitioned house not holding their shares 
as members ‘of a joint family, on the 
desision in Ahmad Raza Khan v, Ram Lal 
(1), the appeal must succeed, The learned 
Counsel for the respondents has urged 


LO, 26 Ind. Cas. 922; 37 A, 208 ab р, 205; 13 A, 
ia) (и) App. Cas, 230; 81 L. J. P. С. 151; 105 
LT 


à ba Ind. Cas. 901; 43 M. 244; (1919) M. W. N. 
724,10 L. W. 679; 240. W. N. 346: 88 M.'L,J, 
313; 18 A. L. J. . 74; 2 U, ¢ D. B. (P. O 64; 22 Bom, 
L R.444; 45 I. A. 285 (P. 0.). 
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that on the fasts the house has 
partitioned and that Sewa Ram obtsined 
possession over a separate and divided 
5/8th share and Sadloo obtained possession 
over & separate and divided 1/6th share. 
If this were the case, the Allahabad 
decision (1) would have no application, for 


the parties would not be so-owners and the de-' 


sision of thé lower Court sould not be attacked 
on the ground that the possession of one 
s0-owner was the possession of all, but on the 
facta it appears that the property is undivided 
and unpartitioned. The sale-deeds show 
transfers only of a share in undivided 
property, and sueh evidence as has been 
believed by the lower Courts as showing 
oosupation does not establish anything of 
the nature of a division. 16 appears from 
such leases as have been proved that Sewa 
Ram admitted as tenants Ohhidammi, who 
was the son of Biddeh Chand and Shitab 
Rai, and Sadloo admitted as tenant Chander 
Sen, the son of Thakur Das. In other 
words, the descendants of Sita Ram, the 
' former owner of the house, were permitted 
to remain on as tenants. From this it 
wonld not appear that it would have been 
певеввагу fo effect anything of the nature 
of & partition, as presumably they would 
have continued to oesupy the quarters 
whieh they always had oseupied. I вап 
find nothing to show a partition or any 
division. How then daes the ease stand? 
This was a joint house, just as in the 
ease of Ahmad Raza Khan v. Ram Lal (1), 
the enelosure was & joint enelosure, and 
the law laid down as to the joint enolosure 
will be the same with regard to the joint 
house. I find that the parties sre so- 
owners, as they are called in India, or 
tenants.in.sommon, as they would be 
salled in England,and that the deeision in 
Ahmad Raza Khan v. Ram Lal (1) has 
applisation, ‘I, therefore, allow the appeal 
and direet that the plaintiffs suit be 
decreed for joint possessicn over a  5/6th 
share in the house in question. I ean 
find no evidenee on whish I san rely ан 
to damages and do not propose to send 
ihe eases back for a finding on this 
point. As the learned Counsel for the 
appellant does not press the alaim for 
damages, the suit will, therefore, be desreed 
for joint possession over a 5/6th share of 
the house only, The contesting defendant 
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Nannhu Mal will pay his own osste and 

those of the plaintiff in all Courts, inslud- 

ing in this Court fees on the higher soale. 
Appeal allowed, 


NAGPUR JUDIOLAL COMM:SSIONER’S 
COURT. 
Ssconp Civin ArreaL No, 424 or 1919, 
November 30, 1920, 

Present :--Мт. Hallifax, A. J. C. 
SADARAM —DEFENDANT— ÀPPELLANT 
versus 
Hao Saheb MANNULALSAO 
AND ANOTHER—- PLAINTIFFS — RESPONDENTS, 


Guardian and ward—Tort committed by guardian. 
Ward's estate not liable. 


The estate of а minor is not liable on an obliga- 
tion arising out of a tort committed by his 
guardian whether or not the tort is beneficial to the 
minor. The only person responsible is the 
actual tortfeasor, thé guardian himself, [p. 474, 
ool, 2.] ` 

Appeal against a deorae of the Distriet 
Judge, Bhandara, dated the 15th September 
1919, in Civil Appeal No, 49 of 1919, 

Mr, D. W. Kathalay, for the Appellant, 

Mr. Y. M. Jatatdar, for the Respondents, 

JUDGMENT.—Tha mother and guardian 
of the defendant, who is a minor, removed 
seventy repees' worth of las from the palas 
trees growing in his absolute oseupansy 
holding and the money was added to the 
minor's estate, The plaintiffs as.malguzare 
of the village have sued him through his 
guardian for damages, and a deoree for 
Rs. 70 has been passed against his estate, 
The learned Pleader for the appellant express- 
ly abandoned the third and the last two 
of the seven grounds of appeal stated in 
his petition, confining himself to the two 
grounds stated as the first and sesond and 
ав thefourth and fifth, The latter is the 
sontention that an absolute oeeupaney tenant 
is entitled to appropriate the las on the 
palas trees in his holdings, and that the 
ruling in Hiria v. Mahomed Sirajuddin Khan 
(1) that a tenant has not this right, does 
not apply to the bolder of an absolute 
ooeupaney right, beeause he is not a tenant, 
For the future the matter is settled for 
all olasses of tenants by seetion 96 of the 
new Tenancy Aot (1 of 1920), but that 
ваппоё apply here. In this sase the learned 
Distriot Judge has followed the ruling in 


(1) 4 N, L, В. 104, 
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Tek Ohand v. Tulai (2) where Skinner, A. J.O., 
held that an absolute oseupansy right 
is а tenaney and not a proprietary right. 
This, however, must be regarded as over- 
ruled by Ragho v. байоо (8), where Sir 
Bipin Bose, A. J. O., laid down that, except 
in respest of eertain ineidente specified in the 
Revenue Law, the right of an absolute 
oceupanoy tenant is a proprietary right, 
though for eonveniense he is elassed among 
tenants in the legislation dealing with the 
subjeat. This, however, does not really help 
the defendant, because the wajzb-ul ars of 
the village lays down in the elearest possible 
terms that the malguzar is entitled to take 


the las from the palas trees in all the land of | 


the village. 

2, The other point raised is the liability 
of a minor. or : of his estate for tort som- 
mitted by. his guardian in his behalf. 
That he'e&nnob be personally liable is, of 


eourse, beyond question; and the deeree of. 


the lower Appellate Court makes only his 
estate liable. The Caleutta High Court in 
Maharaj Bahadur Singh v. Paresh Nath Singh 
(4) and the Bombay High Court іп Sonu Vish- 
ram Ohawan v. Dhondu Vishram Chawan (5), 
both sages desided in 1904, held that a minor 
is not responsible in damages for a tort вош» 
mitted by his guardian, if the tortious ast 
was not in eonnestion with the manage. 
ment of the. estate and for 
of the minor. 
indieate, though entirely in a negative way, 
an opinion that the minor, or rather his estate, 
would be:responsible if he had derived 
benefit from the tort. 
Temal (6) Stanyon, A. J, O., said: "The pro- 
position that a guardian of a minor sannot 
bind his ward personally by a simple eon- 
tract debt ia beyond dispute; and it is also 
established law that & guardian sannot bind 
his ward’s estate exeept by a document pur- 
porting to bind it.” 
sound law, and it is to be noted that no 


question of benefit to the minor arises, If then- 


the estate is not liable for a debt due ona 
written contrast by the guardian -unless the 
sontrast definitely purports to bind the estate, 
mueh less san it be liable on an obligation 


(2) 8 Ind, Cas. 62, 5 N. І, В. 103. 

(8). 6 Ind. Cas. 428; 6 N. L. Б.б. c А 
(4) 31 C. 839. 

(B) 28 B..330; 6 Bom. L.R. 122, 

(69 41 Ind. Cas, 35; 13 N. L. В, 109, 
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tke benefit. 
These rulings do seem to: 


But in Jhitibai у. 


This is undoubtedly. 


[1921. 


arising out of a tort sommitted by the guardian, 
The only person responsible would seem to be 
the actual tortfeasor, the guardian himself, 
In this view theappeal eusceads. The deeree 
of the lower Appellate Court must be set 
aside and the suit must be dismissed. The 
plaintiffs will pay all the eosts through-. 
out. 
і Decree set aside, 





ALLAHABAD HIGH COURT. 
First Олуп, АРРЕА No. 126 or 1919. 
June 29, 1921. 

Present: —Mr  Justise Tndball and 
Mr, Justice Sulaiman. 
HARJAN RAT AND ANOTHRR— 
PLAINTIFFS —APPELLARTS 

versus А 
MAHABIR TEWARI AND OTHERS— 
DEFENDANTS—— RESPONDENTS. 


Hindu Law Widow- Alienation—Consent of 
immediate. reversioner—Legal necessity—Presump, 
tion, 


Where it is proved that the consent of. the ime 
mediate reversioner was obtained to an alienation. . 
by а Hindu widow, it raises а strong pre- 
sumption of the existence of legal necessity for-the 
transfer, which, if not rebutted by contrary proof, 
will validate the transaction as a right and proper. 
one. Гр. 476, col. 2.) 

Bajranji Singh v. Manokarnika Bakhsh Singh, 30 A, 
1; 12 0. W, N. 74; 9 Bom. L. R. 1848; 60. Ls J. 
766; 3 М.І, T, 1; 5 A. D. J. l; 85 I. A.l; 17 M. Ly 
J. 605; 11 О. C. 78, Rangasami Gounden v. Nachiappa- 
Gounden, 50 Ind Oas. 498; 17 A. L. J. 586; 86 M. L, J- 
493; 29 C. L. J, 689; 21 Bom. L, В. 640; 23 С. W. 
М. 777; (1919; M. W, N. 262; 42 M. 523; 26 M. L, Т. 
5; 10 L. W. 105; 46 I. A. 72; 1 U. P, 1, В. (P, О.) 66: 
(Р. O.), followed, 

First appeal from 
Subordinate Judge, 
6th of Marsh 1918. 
. Dr. S. N. Sen and Mr. Harnandan Prasad,, 
for the Appellants. 

Messrs, P. Г, Baner:t and N. Upadhya, for, 
the Respondents, 

JUDGMENT.—This is a plaintiff's appeal ` 
arising out of a suit for recovery of possession. 
of oertain immovesable property and mesne 
profits by avoidanee of two sale-deeds, dated 
the 3.th of June 1881, exesuted by one 
Musammat Lashminsa, widow of Beshu Hai 
deeeased, and Beehan Rai, the brother of 
her deseased husband. The present plaint- 
iffe are the sona of Bashan Rai. The plaint- 
iffe’ ease was that Beshu Rai and Beshan 
Bai were separated brothers; that Beshu Rai 
owned the property in dispute and -on bis 


a deeree of the. 
Azamgarh, dated the 
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death his widow Musammat Lashmina eame 
into possession of itas a Hindu-widow; that 


she transferred the property without any: 


legal neaessity and that, therefore, the trans- 
fers ате not binding on the plaintiffs, and 
that she died within 12 years of the suit and 
the plaintiffs are entitled to reeover posses- 
sion. 

On behalf of the defendants it was 
pleaded that Beehu Rai and Besban Rai 
were members of a joint Hindu family and 
that Musammat Lashmina Kunwar's name 
was entered in the revenue papsra merely 
for the sake of sonsolation; and that Musam- 
mat Lachmina Kunwar died more than 12 
years before the suit and the slaim was 
barred by time. It was also urged that the 
plaintiffs were estopped under sestion 41 of 
the Transfer of Property Ast and seation 
115 of the Hvidenee Aet from reeovering 
possession of the property. It was further 
pleaded that the transfers in question were 
for legal nesessity and binding on the 
plaintiffs, . 

The Court of first instanse found all the 
issues in favour of the plaintiffs exsept the 
one as to legal necessity, and that is the 
main point whieh arises for decision in this 
appeal before us, It appears that the plaint- 
iff No.2 was not. born in the year 1881 
when the eale-deeds were executed by 
Musammat Lachmina Kunwar and Beshan 
Rai. The -plaintif No. 1 was a minor of 
the age of about two years. His father 


Bechan Rai seems to have been the only. 


reversioner then in existence, and there is 
no evidense on the resord to show that there 
was any other reversioner or any other near 
kindred who sonld reasonably be expested 
to suoseed on the death of the lady. Beeban 
Rai astually joined inthe exesution of the 
sale-deeds and he was present at the time 
of their registration, and. the evidenee is 
to the effect that he astually reseived the 
sale sonsideration, the whole of whieh was 
paid in eash at the time of registration, In 
addition to these aireumstanses there is 
the evidenas of Mahabir, one of the defend. 
ants, to the effet 
been borrowed by the lady in order to pay 
off certain old debis. Apart from the 
evidense of Mahabir, however, we find that 
the transastion is a very old one. 
entered into by the lady with the full 


eonsent of Beshan Hai, the only revérsioner 


INDIAN CASES, 


that the money had. 


It was. 


475 


at the time who sould give his consent, the 
plaintiff No. 1 being a minor then, and that 
these transfers have remained unchallenged 
for all these 40 years. We also notieg the 
faot that although both the. plaintiffs are 
fairly old, the anit sas not brought till the 
15th of August 1918, nearly 12 years after 
the death of Musammat Lachmina Kunwer 
as alleged by the plaintiffs themselves. We 
have, therefore, the eirsumstanse- that these 
sale deeds were . exesuted with the full 
вопвепё of Beshan Hai, who appears to have 
been the only reversioner then in sexistenes 
who sould give his sonsent. As was held 
by their Lordships of the Privy Oounsil in 
Bajrangi Singh v. Manokarnika Bakhsh Singh 
(1), it was not necessary for the defendants. 
to prove that the consent of all the kind- 
reds had been obtained. In faot, onse the 
defendants proved that the sonsent of the 
immediate reversioner had been obtained, it 
raises a strong presumption of the existense. 
of legal necessity for the transfer, whioh, 
if not rebutted by вопігагу proof, will 
validate the transastion ав a right and pro- 
per one, This prineiple was clearly laid 
down by their Lordships of the Privy 
Couneil in the ease of Rangasamé Gounden v, 
Nechiappa Gounden.(z). In the present oase 
there is absolutely no evidenee adduoed 
on'bekalf of the plaintiffs to rebut the pre- 
sumption that the decda had been executed 
for legal nesessity. The plaintiffs were ina 
position to supply fae's whish might have 
shown that the: income of the property in. 
the hands of the widow was suffiaient for 
her maintenance and that no debts had been 
left by the deeessed husband. No sueh 
evidenee has been produeed, nor is there 
any other evidenee to rebut the presumption, 
In these eireumsianees we think that the 
opinion of the Oourt below that the defend. 
ants have susseeded in proving that the 
transfers were for legal nesessity, is sorreet, 
The appeal &aeeordingly fails and ig hereby 
dismissed with eoste, including fees on the 
higher sesle. 
Appeal dismissed, 


(1) 30 A, 1; 120, W. N. 74; 9 Bom, L. В, 1848. 
6 C. L. J. 66; 8 M. L, T. 158 A. LJ 1; 851, AT 
17 M. L. J. 605: 11 O, C. 78 (P. O.). ; 

(2) 50 Ind. Cas, 493; 17 A. L. J. 586; 86 M. L. J, 
493, 29 О. L, J. 559; 21 Bom. L. В. 640; 23 O.W. 
N. 777; (1919) М. W. N. 262; 42 М. 623; 26-M. T, T. 
5; 10 i W. 105; 46 I. А, 72; 1 U. P.L. R..(P. 0.) 66 
(Р, 0. 
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CALCUTTA HIGH COURT, 
Orvis Rute No. 290 or 1920. 
June 21, 1991. 

Present :-—dJustice Sir №. В. Ohatterjea, Kr, 
and Mr; Justice Newbould. 
GURUDAS BISW AS —APPrICANT 
No, 1—Pgmrioner 
versus 
Seimati THAKAMANI DASI AND OTHERS 
— OPPOSITE PARTIES, 


Civil Procedure Code (Act XIV of 1882), s. 248 
—Ezecution of decree—Notice, order for issue of—Order 
for emecution —Notice—Salo— Jurisdiction, 


An order to issue notice against a judgment. 
debtor is nob an order for execution within the 
meaning of the proviso to section 248, Civil Pro. 
cedure Code, [p. 478, col. 2.] 

Therefore, where & mere issue of notice is taken 
as an order for’ execution under the proviso and 
property is sold in execution of the decree without 
issuing a notice under the first part of section 248, 
the gale is without jurisdiction and a nullity. [p. 480, 
coL 1. 

bd Bohadur Singh v. Inder Chand, 41 Ind, 
Cas, 85% 22 С. W. N. 390; 26 O. L. J. 130, Syam 
Mandal v, Sati Nath Banerjee, 88 Ind, Cas. 493; 21 О, 
W. N.776 at pp. 779,780; 240, L. J, 528; 44 C. 
954, Malkarjun v. Narhari, 26 B. 387 at p.345; 10 
M, L. J. 308; 27 I. A. 216; 6 O. W. N.10;2 
Bom, L. R. 927; 7 Sar. P. C. J. 789 (P. 0,), Raghu- 
nath Das v. Sundar Das Khetri, 24 Ind, Oàs 804; 42 
: Q. 72; 27 M. L. J. 160; 18 О, W. N. 1058; 16 Bom. І, 
В. 814; 18 A. L. J. 154; 41 I. A. 261. (P, 0.); 1 L. W. 
561; 16 M. L. T. 363; (1914) M. W. N. 147; 20 C, L, 
J. 555, Livinia Ashton v. Madhabmani Dasi, б 
Ind. Сав. 890; 11 О. І. J. 489 at pp. 496, 496; 14 C. 
W. N.569, Lakshmi Charan Sein v. Sris Chandra 
Roy, 9 Ind. Сав, 684; 18 О. Le J.162 at p. 164, 
Rasaraj Kunai v. Prosonna Kumar, 15 Ind, Oas. 508; 
40 ©. 45, Sham Sunder Singh v. Jhumat Shah, 11 
Ind. Cas. 898; 20 О. L.J. 887 at p. 240, Arjun Das 
v. Gunendra Nath, 27 Ind, Cas, 294; 20 O, L. J. 341 
at p. 348; 18 C. W. N. 1266, Gopal Chunder Chatterjee 
у, Gunamont Dasi, 20_C. 370; 10 Ind, Dec. (N. в.) 
261, Shahdeo v. Ghasiram, 21 C. 19; 10 Ind. Рес. 
(x. в.) 645 and Parashram v. Balmukund, 82 B. 572; 
10 Bom. L. R. 752, referred to. 

Rule against-an order of the Sub-Judge, 
Sigeond Court, 24-Parganas, in Missellaneons 
Appeal No. 163 of 1919. | 

PACTS appear from the judgment, 

Babu Surendra Ohandra Sen (with him 
Babu Surendra Nath Bose), for the Peti- 
tioner.—This matter arises out of a proseed- 
ing under section 47 and Order XXi, rule 90 
of the Code of Civil Prosedure, The fasts 
are shortly these, The petitioner and one 


Shama Charan Biswas were һе mortgageas- 


of the entire properties in dispute. The. 
petitioner in exesution'of his mortgage-decree 
purehased the property mortgaged to him for 
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Bs. 4,000 in 1905 and symboliesl possession 
was given to him in 1907. About а month 
‘after my purshase the landlord brought s rent 
suit against the mortgagor, the original tenant, 
The suit was decreed and the jote comprising 
the properties was purshased in exesution of 
the rent deoree by the landlord for Rs. 185 in 
1908, The patitioner same to know of the fast 
of the rent sale in 1918 in sourse of a partition 
proseeding between himself and Shama 
Charan, the so-mortgegees, who had purshased 
the other half of the properties, Hense I 
applied for setting aside that sale. The 
Court of first instanoe found in my favour and 
granted my applisation and көб aside the 
sale. On appeal the learned Subordinate 
Judge held thet though the service of notice 
required under sestion 248 of the Code of 
I882 was not proved, the mere omission of 
notise was at mostan irregularity whioh did not 
vitiate the sale. He reversed the First Court's 
order on the ground that I sould not gat pro- 
testion under sestion 18 of the Limitation Aat 
inaemueh as there was оо fraud on the part of 
the dearee-holder. Against that order the 
present Rule is dirested as also an appeal has 
been filed. My submission is that the 
omission to give notise under sestion 248 
of the old Code (Order XXI, rule 22 of the 
Code of 1908) is not a mere irregularity 
which makes the proseedings voidable, but 
is a defeet which renders them void for want 
of jurisdietion,  Hefers to Mahara; Bahadur 
Singh v, Inder Ohand (1), Syam Mandal v. Sait 
Nath Banerjee (2), Ahamad Biswas v, Benoy 
Bhusan Gupta (3). Having regard to the 
orieumstanees of the oase, ib is obvious that 
there was a wilful misstatement of value in 
the sale proslamation, whish amounted toa 
material irregularity in publishing the sale 
in order to justify its being set aside by an 
applisation under Order ХХІ, rule 90, Refers 
to Saadatmand Khan v. Fhul Kuar (4). The 
exesution petition further was not filled up 
aesording to law as it did not sontain the 
proper materials in eolumns 6 and 5 of the 
form, Farther, the aueiion-purshasers nof 
having been given delivery of posseasion of 
tbe lands sold which are still in the posses. 
10) 41 Ind. Cus, 858; 22 с. W, N. 390; 26 0.1, J. 
80. ; ` 
(2) 88 Ind. Саз. 498; 21 О. W. N.'776 at рр, 779, 
780; 24 O. L. J. 523; 44 C. 964, 
(8) 53 Ind. Cas. 515: 23 C. W. N. 981. 
(4) 2 C. W, N. 650 (P. O.);-20 A. 412; 25 I. A, 146; 
7 Sar, P, О, J, 880; 9 Ind, Deo, (N. 5.) 624, 
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Bion of the judgment-debtor, the Court of 
Appeal below was nof justified in holding 
that there was no fraud. The learned Judge 
has not also displaced the other findings of 
the First Court in my favour. I submit the 
judgment is not sustainable in law. 

Babu Amarendra Nath Bose (with him Babu 
Jatinath Ghose), for the Opposite Party,—No 
notiee under sestion 248 was necessary, as 
that execution case was instituted within one 
year of the order passed in the second 
exeaution case for the issue of such a notice. 
If an order was made, that was suffieient 
under sestion 248. Refers to Ма тит v, 
Narhari (5), The sale held without such a 
notieo is not a nullity but is merely voidablo, 
Refers to Raghunath Das v. Sundar Das 
Khetri (6), Livinia Ashton v. Madhabmont Dasi 
(7), Lakshmi Oharan Sein v. Sris Ohandra Roy 
(8), Rasaray Kunai v, Prosonna Kumar (9), 
Sham Sunder Singh v. Jhumat Shah (10), 
Arjun Das v, Gunendra Nath (11). As ‘this 
ease is purely under Order XXI, rule 22, 
no sesond appeal will lie, Refers to Pul. 
summannessa Bibeo v. Halamadd: Molla (12). 
The present oase being on a question of 
limitation only it cannot be set aside in 
revision even if wrong. Refers to Amir 
Hassan Khan v. Sheo Baksh Singh (13). As 
to under-valuation, ses Narayan Sahu v. 
Damodar Das (14), Ramgopal Jhoonjhoonwalla 
v. Joharmall Khemka (15), Mohim Ohunder 
Pal v, Ahmad Ali Khan (16), Tara Sankar 
Ghose v, Nasaruddi (17), Benode Behari Bhadra 


D 


(5) 25 B. 337 at p. 845; 10 M. L. J, 868 (P. С.); 
271, А. 216; 5 О, W. N. 10; 2 Bom. І, В, 927; 7 Sar. 
Р. C. J. 789. 

(6) 24 Ind. Oas. 804; 42 0, 72; 27 М, І, J. 150; 
18 О, W, N. 1068; 16 Bom, І, В. 814; 18 A. L. J. 154; 
41 І. А, 251 (P.0. 11. W. 567; 16 M. 1. Т, 358; 
(1014) М, W. N, 147; 20 O. L, J. 555, 

(1) &'Ind. Cas 390; 11 0, L.J. 489 nb pp, 490, 
496; 14 О. W, N. 569. à 

(8) a Ind. Сав, 584; 18 С. L, J. 102 at p. 164, 

(9) 15 Ind. Cas. 506; 40 C, 46. 

(10) 11 Ind. Сав, 898: 20 C. L. Т. 387 at p. 340. 

(11) 27 Ind. Cas, 294; 200. L.J. 341 at p. 848; 
18 C. W. N, 1266. 

(12) 40 Ind. Cas, 426; 26 О. L, J. 899. - 

(13) 110. 6 (P. C. 111. А. 237; 4 Sar. P.O. 7, 
559; Rafique and Jackson's P. О, №, 83; 5 Ind, Dec. 
(х. в.) 760, 

(14) 16 Ind..Cas, 464; 16 О. W. N. 891. 

(16) 15 Ind. Oas. 547; 39 C. 478... 

(16) 83 Ind Cas. 346; 22 C. L. J. 564 аһ р. 585. 

(17) 29 Ind. Cas. 470.22 C. L. І, 589 at pp. 590, 
592; 19 C. W., М, 970, 
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v. Ват Бағир Ohamar (18). The question 

of limitation has been rightly desided. 

Refers to Sundar Singh v. Doru Shankar (19), 

Balakrishna Udayar у. Vasudeva Aiyar (20), 

Thotu Lal Ghose v.iGanourt Sahu (21). 

А zm Surendra Ohandra Sen replied in 
rief, 


JUDGNENT.—-This appeal and the Rule 
eonneated with it arise out of proseedings 
under sestion 47 and Order XXI, rule 90, 
of the Civil Prosedure Code under the follow- 
ing eireumstanaes, 

It appears that one-half of the properties 
whioh are the subjest-matter of the proseed- 
ings were mortgaged to the appellant, and 
the other balf to one Shama Charan Biswas, 
The appellant purehased the one-half mort- 
gaged to him in exeeution of hia mortgage- 
desree for Rs, 4,000 on the 10th January 
1905 and obtained symbolieal possession in 
1907. The other half was purehased by the 
other mortgagee, 

The properties were eomprised in a jote, 
and the landlord brought a suit for rent 
against the original tenant, the mortgagor, on 
the 11th February 1905, ie, about a month 
after the appellant’s purehase. The rent suit 
was desreed on the 3186 Maroh 1905, and the 
ere PES ear pne of the deoree on the 

pri and purehased by t - 
holder for Ha. 185, ne 

There was a partition snit between the appel- 
lant and the other mortgagee-purshaser, and 
it is alleged thas when the Commissioner in 
the partition proeeedings went on the land 
he was obstruoted by the agent of the desree- 
holder purchaser; that the appellant aame to 
know of itin May 1918 and the applieation 
to set aside the sale (ont of whieh the appeal 
arises) was made on the 17th June 1918, It 
is to be observed that the original tenant was 
left in possession notwithstanding the pur. 
pes by the landlord on the 11th April 


(18) 15 Ind. Cas. 679; 16 О, W. N. 1016, 
(19) 20 A. 78; A. W. N, (1897) 168; 0 Ind. Doc, 


(х. в.) 499. 

(20) 40 Ind. Cas, 650; 4C М, 793; 15 A. L, 7.61 
2 P.L. W. 101; 33 M. D. J. 69; 26 C.L.J. 14; 18 
Bom, L. Е. 715; (1917) М W. N, 628; 6 I. W. 501 


8 о т М. 20; 11 Bur. І.Т, 48; 44 1, A, 261 
(21) 46 Ind, .Ons. 176; 3 Р, І, J, 876, 
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The Court of first instanee held that no 
"notice under seation 248 was served, and the 
‘gale was, therefore, null and void for want of 

jurisdistion, that the entire proceedings in 
execution were irregular and frandulent from 
: ' beginning to end, that all the prosesses were 
fraudulently suppressed, that the value of 
.25-bighas 17 cottas of land, containing the 
.homestead of the judgment-debtors with a 
‘big building containing 13 rooms, valuable 
gardens and tanks with Pacea Ghats, which 
would be between 7,000 and 8,000 Rupees, was 
intentionally- understated in the sale pro- 
‘olamation as Re. 150 and the properties were 
‘purchased by the deeree-holder (the only 
'"bidder) for Rs, 185. 

' On appeal the learned Subordinate Judge 
“held that the service of the noties under 
.вбеНоп 248 was not proved, but that servise 
was not suppressed, and the mere omission 
to serve the notise was а mere irregularity 
‘and did not vitiate the sale, He further held 
that there was no fraud on the part of the 
“deeree- holder; there was no suppression of 
‘processes and that the applieants, therefore, 
sould not, get the benefit of sestion 18 of the 
Limitation Aot. In the result he set aside 
the order of the Munsif and dismissed the 
'applieation. The  judgment-debtors have 
appealed to this Court. 

So far as the questions of fraud and irregu- 
arity in publishing the sale and the question 


“of aeotion 18 of the Limitation Ast are eon-. 


cerned, we sannot go behind the findings of 
‘the Court of Appeal below, and so far as those 
‘qnestions are eoneerned, there is no sesond ap- 
‘peal, The only question, therefore, is whether 
‘the proseedings are void by reason of по notise 
having been seryed under sestion 248, Civil 
'Prosedure Code. 16 is admitted that no notiss 
‘ander aeasion 248 of the Code was issued in 
‘the third (and last) exeoution ease in whieh 
‘the properties were sold. In the next pre- 
‘vious exeoution ease (the sosond exesution 
ease), however, a notise was issued, bnt it is 
found that the notiee was not aerved. 

Ih is eontended on behalf of the respond- 
ents that the issue of the notise is sufficient 
, eomplianse with the provisions of section 
'248. We donot, however, think that it is so, 
"The objest of the notise evidently is to 
'enable the judgment. debtor to show cause, 
„if any, why the decree should not be exeented, 
and also to give him an opportunity of satis- 
fying the desree, Such. objeot. eannot be 


* 
' 


INDIAN: OASES, 
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‘the ‘proseedings - void. 
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Court merely 


attained by the issuing 
а notics whieh never reashes the judg 
ment-debtor. In order that a notice 


issued may be effestive, if must be served 
upon the jadgment-debtor, and we think that 
the provision that notiee isto be issued means 
that 16 must be served, 

16 is further eontended with reference to 
the proviso to section 248 (whieh provides 
that no notise is necessary, if the applieation 
is made within one year of the leat order, 
against the party against whom exeention is 
applied for, passed on any previous applica-- 
tion for exesu&ion) that the order for issuing 
notiss under sestion 248 made in the seeond 
exesution case was an order within the 
meaning of the proviso, and &hat, therefore, 
no notice was nesessary to be -isaned in 
But an order to 
issue notice against a judgment. debtor cannot 
be held to Бе ап order within the meaning 
of the proviso, whish evidently aontemplates 
an order forexeoeution against the judgment- 
debtor, If the respondents’ contention were 
sorrest, the degree-holder ean avoid serving 
any notice under sestion 248 upon the 
judgment-debtor by the simple expedient of 
getting an order for issue of notise under 
that section without getting it served, and 
then relying upon such order in the next 
exeouticn sase, as the “last order" passed on 
the “previous appliaation” against the 
judgment-debtor within the meaning of the 
proviso. We are unable to accept either of 
these sontentions ав oorreot, 

The question, therefore, is whether tha ab- 


‘sones of-a noties under seetion 248 renders 


the proseedings void. Before the case of 
Malkarjun ү, Narhari (5) was desided 
by the Judisial Committee, it was held 
in some oases that the omission to 
serve notise.under sastion 248 rendered 
See Gopal Chunder 
Chatterjee v, Gunamont Dasi (22) and 
Shahdeo v. Ghasiram (23), But sinse 
Malkarjun’s case (5) it has .been held ina 
nomber-of eases that the omission does 
not render the sale void, but is а 
grave irregularity sufficient by itself to 
justify в reversal of the sale if a proper 
proceeding is taken in that behalf, in other 
words, that itis voidable. Sea Гоја Ashton 


Y e 20 C. 370; 10 Ind. Deo. (N. s:) 261. 
28) 2130. 19; 10 Ind, Deo, (N, в,) 645, 


е 
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у. Madhabmont (7), Lakshmi Charan Sein v. 
'Srís Ohandra Roy (8), Rasaray Kunai v, 
_Prosonna Kumar (9), Sham Sunder 
Singh v. Jhumat ‘Shah (10), Argun Das 
v. Gunendra Nath (11). In Mal- 
karjun v. Narhari (5) Lord Hobhouse 
observed: It is then neeessary for the 
plaintiffs to set aside the sale in order 
to- selear the ground for redemption of the 
‘mortgage. There ean be no question that 
‘omission to serve notise on the legal repre- 
sentative is a serious irregularity, suffisient by 
. itself to entitle the plaintiff to vassaste the 
‘gale But there may be defenses to such a pro- 
eeeding, and justiee cannot bs done unless those 
defenses are examined by legal methods,” 
‘In the ease of Raghunath Das v, Sundar Das 
‘Kheért (6); however, the Judicial Committee, in 
distinguishing Malkarjun’s case (5), observed: 
‘Their Lordships’ attention was called in 
‘this sonnection to the ease of Malkarjun v. 
Narhari (5), but in their opinion there is 
nothing іп that ease whish has any bearing 
‘upon the present appeal, As laid down in 
-Gopal Ohunder Ohatierjee v. Gunamoni Das: 
(22), в noties under sestion 248 of the Code is 
necessary in order that the Oourt should 
‘obtain jurisdietion to sell property by way 
‘of exeoution as against the legal representa- 
tive of a deceased judgment-debtor. In the 
-ease of Malkarjun v. Narhari (5) such a поёіве 
*had been served, and the Court had determined; 


mune 


-a8 it had power to do for the purpose of the - 


‘exeontion proceedings, that the party served 
‘with the notise was in fast the legal repre- 
sentative. It had, therefore, jurisdiotion. to 
‘sell, though the deeision as to who was the 
‘legal representative was erroneous. There 
‘being jurisdiction to sell, and the purehasers 
‘having no notice of any irregularity, the sale 
‘held good, unless or until it were set aside by 
-appropriate proaeedings for the purpose. The 
present sase is ofa wholly different sharaster. 
No proper notice was served ander the sestion, 
‘and the respondents-had full notice of, and 
indeed were responsible for, the irregularities 
‘ofthe procedure adopted.” 

That ease has been sonsidered in some 
'deeisions of this Court, 1n Syam Mandal v. 
„Sati Nath Banerjee(2) Mookerjee and Cuming, 
JJ., observed:— [t was pointed out by the 
Judieial Committee in Raghunath Das v, 
‘Sundar Das Khetri (6) that the notiee pres- 
sribed by seetion 248 of ‘the Code of 1882 
(now replasediübyi-Order ХХІ, ¢érulej 22) 

f 
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ia neeessary in order that the Court 
should obtain jurisdistion to рговевӣ 
against the property of the judgment debtor 
by way of exeoubion. The omission to give 
noties, ав required by the rule, is nota 
mere irregularity whieh makes the prosead- 
ing voidable, but is a defeet whish goes to 
the root of the proseeding and renders it 
void for want of jurisdiction [Gopal Ohunder 
Ohatteriee v. Gunament Dasi (29), Sahdeo 
v. Ghastram (23) and Parashram 
v. Balmukund (24)]. From the point 
of view that the notiee ia requisite as the 
very foundation of the jurisdietion of the. 
Court, it is plain that the proseedings must be 
treated as inoperative even though a stranger 
may have sequired title in sourse thereof, 
bat the position is obviously worse where the 
decrea- holders themselves profess to aequire 
title on the basis of proeeedinga initiated 
by themand sarried on in defianse of the 
Statutory requirements," 

In the present osse, аа already stated, the 
deoree-holder himself was the anetion- 
purchaser, the property was sold at a gross 
under-value, and the judgment-debtor was 
loft in possession cf the properties all along, 

It is contended on behalf of the. respondenta 
that having regard to the findings.of the 
Court of Appeal below on the question of 
limitation, the sale cannot be wet aside, That 
no doubt would be so where, as in Malkariun’s 
case (5), there is "a sale valid until set 
aside." .— It was aseordingly held in. that 
case, Bat if the sale is а reality at all, 
it is a reality defeasible only in the way 
pointed ont by law; and it seems to 
their Lordships that the ease must fall either 
within seetion 311 of the Code or within 
Article 12 (a).of the Limitation Ast of 1877, 
or within both; any way, there existsa bar 
by one year's delay." And as stated above, 
the Judicial Committee in the ase of 
Raghunath Das v. Sundar Das Kheiri (6), 
in distinguishing the oase of Malkarjun 
v. Narhart (5), observed: “there being 
joriadistion to sell and the purehasers 
having по notiee of any irrgularity, the sale 
held good unless or until it were set aside by 
appropriate prooeedings for the purpose,” 
Bat those considerations cannot apply- where 
the ‘proseedings are without jurisdietion and 
the sale is a nullity, In the. oase of 


` (24)-32 В, 672; 104Вош, Ly By-7529 
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Maharaj Bahadur Singh v. Inder Ohand 
(1) Sanderson, C. J., and Mookerjes, J., 
held that an order for exesution made 
without notiee under Order XXI, rule 22, 
of the Civil  Prosedure Code (section 
248 of the old Code) is without juris- 
distion and isa nullity, Having regard 
tothe @esisions eited above, we must hold 
that the order forsale was without jurisdie- 
tion, and the sale a nullity and that being so, 
the sale eannot stand. We acoordingly set 
aside the order of the Court of Appeal below, 
and restore that of the Court of first instance. 
The parties will be relegated to the position 
in whieh they were on the date on whish the 
last applieation for exesution of the desree 
was made. Hash party will bear its own costs 
in all Courts. | 


We make this order in the Rule, and no 
order ig, therefore, nesessary to be made in 
the appeal. 

Order ascordingly. 


x 


ALLAHABAD HIGH COURT. 
Seconp Civit Appeat No, 537 or 1920, 
July 15, 1921. 

Présent: —Mr, Justice Tudball 
and Mr, Justice Sulaiman, 

Babu RADHA KISHUN-—DEFRNDANT— 

we APPELLANT 
f versus 
Musammat ABBASI BEQGAM—PLAINTIFE 
AND ANOTHER—DDEFENDANT — REBPONDENTS. 
Pre-emption—Muafi plots—Wajib-ul-arz recording 
custom as to share in mahal—Custom, if applicable to 
тапай. plots, 


A village comprised about six groups of co. 
sharers, who owned between them a 20-biswas 
share, which completed the mahal. There were also 
owners of muajfi lands and owners of resumed 
тпай lands, who.had no fractional Share but 
had their plots and the revenues assessed on them 
separately recorded. The wajib-ul-arz record. 
ed a right of pre-emption in case ofa transfer by 
a hissedar in-the ‘Chapter dealing with the rights of 
co;sharers and not .in the Chapter dealing with the 
rights of owners, of resumed end unreaymed muafi 
Pd, that the clause relating to the right of 
pre-emption in” the wajib-ul-arz did not apply in 
case of sale of a muaf plot, inasmuch as the 
owners of the mugi, iplots-were. net eo-sharers in 
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the 20-biswas share in the mahal and аз also the 
muaf plots could not be ealled “shares” of the mahal, 
Lp. 481, col, 1.] 


Sesond appealfrom a desree of the Sub- 
ordinate Judge, Badaun, dated the 3rd 
February 1920. 

Mr, Lakshmi Narayan, for the Appellant. 

Mr, M. Ishaq Khan, for the Respondent. 


JUDGMENT,—This is a defendant's 
appeal arising out of a suit for pre-emption. 
The. property sold is a part of a resumed 
muaf plot. The plaintiff is a eo-sharer in 
the plot. The Court of first instanes origin-. 
ally dismissed the suit. On appeal the 
suit has been deereed by the lower Appel. 
late- Court. The defendant has eorae up in 
appeal to this Court and on his behalf it 
is eontended that in the first plaas, no eustom 
of pre-emption has been proved at all; and 
in the next plaea, even if a custom of 
pre-emption exists, it does not apply to 
owners of resumed muaf plote, The wajib» | 
ul-arz, whieh is the sole evidenee in this 
ване, consists of several chapters. Chapter 
II deals with the rights of во sharers and 
in paragraph 14 ofthat chapter there is в 
long slause dealing with the rights of pre- 
emption in oasea “hissedar” transfera his 
property. Then somes Chapter III, whieh 
deals with the rights of owners of resumed 
and unresumed muaf plots, -In paragraph 
2 of this chapter, whieh refers to muafidars 


-of resumed muafis, it is stated that all 


these muafidars have settlement with the 
Government of their own muaf and the 
Zemindars of the village hava no вопавгц 
with them, In Ohapter III whish deals with 
the rights of these muafidars, there із no 
elause whieh resords any oustom of pre- 
emption among them. А referense to thes 
khewot whieh was produced in this gase 
makes if quite slear that the eonstitution 
of the village is as follows: There are 
abont six groups of so-sharers who own 
between them a 20-biswas share in thia 
village whioh sompletes the entire mahal. 
After them we have a list of owners of muafi 
lands and then a list of owners of resumed 
тий lands, As against the names of these 
proprietors no fractional. shave is entered, 
but the areas of their plots are separately 
recorded вз well ‚ав the rayenues assessed 
on them. A perusal of this dosument-.makes 
it quite clear. that the,owners of these mysf 
plots are not go-sharers in the 20 biswas 
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share of the mahal, The property sold by 
the vendor, therefore, eannot be aalled а 
“share” whieh has been sold. The elause 
of the wajtb-ul.arz, assuming that it records 
а ouatom of pre-emption, does not, therefore, 
apply to the present ease. The plaintiff 
has entirely failed to prova that there is 
a custom under whieh a e0-owner іп a muafi 
plot has aright to preempt a share sold, 
The evidence on whish he relies does not 
proveit. We may note that in a previous 
ense (First Appeal from Order No. 114 of 1919 


desided by this Court on the Ist of duly, 


1920) arising ont of a suit for pre-emption 
in whioh practically the 


was raised, this Court held that there 


was no oustom as regards muafidars. 
That suit also was between the same 
parties. In our opinion the decree of the 


lower Appellate Court was not correct. We 
,aosordingly allow the appeal, set aside the 
'deeree of the lower Appellate Court and 
restore that of the Court of first instanos. 
The plaintiff's suit shall stand dismissed with 
вовёв in all Courts. 


Appeal allowed. 


MADRAS HIGH COURT, 
Отут, ArPzaLs Nos, 99 anp-105 or 1920, 
Marsh 1, 1920, 

Present :—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justiee Oldfield, 
RAMAYYA AND ANOTHER — DEFENDANTE =-= 
ÁPPELLANTS 

" versus 
MAHALAKSHMI-—PraAWTIFEF— 
RESPONDENT, 


Will—Election, doctrine of—-Beneficiary éan ques- 
tion prior transaction of testator—Transfer of Property 
Act (IV.of 1882), s. 85—Succession Act (X of 1865), 
в. 167—Hindu  Law-—Widow—JAcquisition—Preswnp- 
tion—Alienation—Reversioner cannot follow sale- 
proceeds, 


Although the doctrine of olection provides that 
в man is nob at liberty to take under a deed or 
Will and at the same time to dispute the operation 
of that deed or Will in other respects, yota person 
who accepts the benefit under a Will is not, pre- 
cluded from disputing some transaction in which 
the testator was engaged „long before his death 
and mum is nob the-subject o£ the Will at all, Гр. 452, 
col, 1, 
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same question’ 


. decision 
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Codrington v. Codrington, (1875) 7 H. L. 854 at p. 
861; 45 L. J. Ch. 660; 34 L, T. 291; 24 W. Б. 648, 
referred to. 

In the case of properties acquired by Hindu 
widows and life-tonants, the presumption is that 
they are self-acquisitions and the onus is on those 
who assert the contrary. [p. 482, col. 2.] 

Subramanian Chetti v Arunachelam Chetti, 28 M, 
1 and Rajah of Баттай v. Sundara Pandtyasamt 
Tevar, 49 Ind. Cas, 704; 42 M. 581; 10 L. W. 322; 
17 A, L. J, 153; 36 M, L.J. 164; 28 О. W.N. 549; 
29 C. І. J. 551: 25 M. L. T. 490; 21 Bom. L. R. 885; 
(1319) M. W, N. 511; 46 I. A. 64 (Р, O.), referred to. 

A reversioner, though entitled to question a gale by 
a Hindu widow, is "nob entitled to follow the 
proceeds‘ of an alienation, whatever form they 
might afterwards assume, in the shape of property 
in possession of third parties, [ p. 488, cols 2.] 


Appeal against a decree of the Court of 
the Temporary Subordinate Judge at Maya- 
varam, in Original Suit No. 4 of 1919, 

Messrs, 7. В. Venkatarama Sastri and K, 
Rajah Iyer, for the Appellants, 

Messrs, 7. Narasimha Atyangar and A, V. 
Viswanatha Sastri, for the Respondent. 


JUDGMENT, 
Warns, О. J.—These are appeals from a 
of the Temporary Subordinate 
Judge of Tanjore ina suit brought by the 
plaintiff Mahalakshmi, who is the daugher 
of Parvathi, who was one of the daughters 


‘of Ramaswami, against the first defendant, 


who isthe adopted воп of Valliammai, 
another daugher of Ramaswami. Rama- 
swami made a Will in favour of one of hia 
widows Swarnam, the grandmother of the 
first defendant, Swarnam madea Will giving 
her so-widow, Thailammai, a life-estate, and 
the firat defendent is a donee, and the third 
defendant an alienee for value, from Thail- 
&mmai who only had aright to dispose of 
her life-estate. Itwill be sonvenient to deal 
first with the case of the first defendant who 
elaima under a gift mede by Thailammai 
in exsess of her powers. He eontends, in 


the first place, that the plaintiff, who took 


under Thailammai's Will, cannot dispute the 
gift made by ‘Thailammai long before the 
Will This is quite an unjustifiable exten. 
sion of the doctrine of elestion as embodied 
in seation 35:0# the Transfer of Property Aot 
and as regards Wills in section 167 of the 
Indian Succession Act, Section 35 in 
express terms limits the doatrine of elestion 
to савез where в pergon professes to transfer 
property which he hes no right to trans- 
for and: as рагі öf the “game transaction 
confers any benefit on the owner “of ihe 
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property. Section 167 of the Indian Suae. 
eession Ав, whieh in terms applies to the 
fasts of this ease, though the sestion itself 
does noti in law apply, expresses the dostrine 
thus: "Where a man, by his Will, professes 
to dispose of something whieh he has no 
right to dispose of, the person to whom the 
thing belongs shall elest...to eonfirm such dis- 
position or to dissent from it, and in the latter 
sase, he shall'give up any benefits which 
may have been provided for him by the 
Will" This dostrine, whish is known in. 
England as the dostrine of "eleation" and in 
Sootland as the dostrine of "approbate and 
reprobate,” as explained in Oodrington v. 
Oodrington (1), somes to this—that a man is 
not at liberty to take under a deed or Will 
and at the same time to dispute the opera- 
tion of that deed or Will in other respests, 
but there isno authority whatever for say- 
ing that a person who авоеріѕ the benefit 
under a Willis presluded from disputing some 
fransaotion in whieh the testator was engag. 
ed long before his death whish is not the 
‘subjest of the Will at all, All that the 
testator says here is "exeluding the properties 
which i have already given away (a 
term whieh ineludes the gift to the first 
defendant), I will make the following 
dispositions,” Therefore, the appellant bas 
‘altogether failed to bring this ease within the 
‘dostrine of elestion as expressed in sestion 
167 of the Indian Suesession Ast, whioh is a 
‘satisfactory expression of the Gostrine ав 
based on juetice, equity and good aon- 
seiende. 

Then the appellant has sontended that 
‘the question is res judicata beoause in a рге. 
. vious suit in whioh the first defendant's mother 
‘was the plaintiff and the present plaintiff 
was the defendant, it was held that the 
, properties, sovered by Exhibit N10 in this 
:ease and Exhibit XIII in the other eaae, 
were the self-aequisitions of the widow Thail- 
‘ammai. А ви вівпё answer to that conten. 
tion is that the gift in dispute was а gift to 
the first defendant’s father, who was then 
. alive and nota party to the suit, and the 
properties given to the first defendant’s 
father were not the subjeot of the suit. In 
these eireumstanees, it is impossible, ig my 
- opinion, to say thatthe questionas to whe- 


ч) o 7 Н.. r3 854 "ia р, 861; 45 L, J, Ch. 660; 
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ther they were the self.aequiritions or not 
arose and was desided between the same: 
parties in the previous snit., Therefore, that: 
contention fails. 

Putting aside the defenaes of eleation and res 
judicata, it is admitted for the first defendant 
that his elaim eannot be supported in respect 
of 3/64 of sertain properties and that they: 
must be treated aa forming part of the estate 
of Swarnam and that the pleintiff as co heir 
with the first defendant to Swarnam’s estate 
is entitled to i of 3/64 and the first 
defeudant is entitled to the other half. 
Therefore the first defendant's appeal fails 
as regards the question as to 3/64. 

It remains then to consider whether it 
should be supported as to the remaining 
properties whish were conveyed by Exhibit 
N10, and thet is the same question which 
arises as to the appeal of the third defendant, 
whois an вііепєе for value from the widow. 
Thailammai. The learned Subordinate: 
Judge has disposed of thia question by 
throwing the onus upon the firet and third 
defendants of showing that these properties, 
were not acquired with funds belonging to 
Swarnam’s estate of which Tbailammai was 
a life-tenant. Even putting Thailammai in 
the position of an ordinary Hindu widow— 
whieh is not her position, seeing that she was 
merely a life tenant under the Will—still it is 
well-settled in this Court that the presump- 
tion is the other way [see Subramanian 
Ohetii v. Arunachelam Ohetti (2)] and what 
may be treated as в recognition of the rule or 
at least as a refusal to dissent from it by the 
Privy Counsil in Rajah of Ramnad v. Sundara 
Pandiyasami Tevar (3). Now putting the 
onus on to the plaintiff of showing that these 
properties eovered by Exhibit N10, were 
asquired with the proseeds of Swarnam’s 
estate, I think that this is not proved exeept 
as to the extent of Rs. 800. That was the 
finding of another Benoh of this Court sonsist- 
ing of Sankaran Nair and Tyabji, JJ., in the 
‘previous suit by Valliammai and apart from 
any question of res judicata, there is not any 
sufficient evidenee in this ease to enable us ёо 
‘say that excepting 3/64, these. properties-are 


‘shown to have been acquired out of Swarnam’a 


estate, As to the Rs, 800, Mr. Narasimha 
(2) 28 M. 1. 
(8) 49 Ind. Cas, 704; 42 M. 581; 10 L. W. 322; 17 


“A. L, J. 158; 36 M. L. J. 164 23 О, W.N. 549; 29 


C. L. Ј, 551; 25 М, L.T. 400; 21 Bom. L., В. 885 


(1919) M. W, N. 511; 46 I, A, 64 (Р, 0.). 
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Aiyangar has sited to us the resitals in the 
sale deeds of what is admittedly Swarnam’s 
property, whieh show that only to the extent 
of Rs. 800 these properties were sold for 
the purpose of purehasing properties 
under Exhibit N10, and 1 think that 
these resitals may be taken to be under the 
eiroumstanses resitala against the peeuniary 
interest of Thailammai, besause they tend 
to evidense the peeuniary liability in ease the 
alienation should afterwards be attacked 
and that, therefore, they must be said to be 
against her peeuniary interest, but further 
than that 1 am not satisfied that it has 
been shown that any other estate moneys 
were used in purahasing the properties 
eovered by Exhibit N10. 

Then it only remains to eonsider what 
we should do in respect of the Rs. 800 
out of Swarnam’s estate whish was 
expended in this way. The property which 
was wrongfully alienated under Exhibit D in 
the previous suit and Exhibit E inthis suit 
has been divided between the plaintiff and 
the first defendant already as heira of 
Swarnam and, therefore, they have not 
sustained any loss by the alienation and 
the plaintiff has no elaim to any relief 
in respest of it. This may be treated as 
disposing of Hs. 400 of the Rs, 500 used 
to purshase the lands covered by Hx 
hibit N10, 

As regards the remaining Rs. 400 the 
plaintiffs suit here was to resover the 
properties sovered by Exhibit N.O in 
the hands of alienees from  Thailammai, 
She has failed to establish that oase and has 
also, in my opinion, failed to establish the 
elaim for a eharge whieh was not even 
expressly elaimed in the plaint or in the 
Court below. The properties sovered by 
Exhibit N10 have been found, in my 
opinion, to form part of Thailammai's and 
not of Swarnam’s estate, and no authority 
has been eited to show that in the hands 
of alienees from Thailammai they are subjeat 
to a eharge to the extent to whieh they 
were asquired by Thaiammai with funda 
belonging toSwarnam’s estate. 

The appeal of the first defendant must 
be allowed exoept as regards half of 3/64 
under the gift deed, Exhibit 12, and the 
parties will reseive and pay proportionate 
costs, The appeal of the third defendant 
must be allowed with sosts, 
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As regards the memorandum of objes- 
tions, the question relates ‘to the offiee of 
trustee. It was held in the previous esse 
that as between the two daughters there 
was survivorship, That finding negatives 
any right of the daughter or the repre- 
sentatives of the daughter, who died first, to 
come in if the offiee had been held by 
the two sisters as tenants-in-eommor. Then 
the son of one would have been entitled 
to sueseed on his mother’s death to the 
ofise as tenantin-sommon with the 
daughter of the other sister, but it was 
held in the previous suit that there was 
no sueh right. That being so, the plaintiff 
has failed to show any legal basis upon 
whioh I san now hold that she is entitled to 
suscseed in place of Parvati, who died first. 


Therefore the memorandum of objestions 
is dismissed with eosts, 


OLDFIELD, J,—l agres and only add a few 
words with regard to the plaintiff's slaim 
to a eharge for Rs. 800 or any part thereof. 
The sourse of events was that Thailammai, 
as qualified owner, alienated part of her 
husband's estate under Exhibits E and F 
and afterwards used the money she so ob- 
tained in order to Бпу the property, whieh 
is now in the possession of the first and third 
defendants, The plaintiff is no doubt entitled 
to review  Thailammai's dealing with the 
estate and has undoubtedly an equity in 
respeot of the original sales, by whieh 
Thailammai  enoroashed on what was in 
her possession as a woman's estate. That 
equity is clear; but we have not been shown 
any suthority and there would be grave 
disadvantage in extending it to enable persons 
in the plaintiff’s position to follow the 
proseeds of an alienation, whatever form 
they might afterwards assumein the shape 
of property in the poasession of third parties, 
It is true that inthe present oase those third 
parties might, by the use of a little diligenee, 
have discovered the origina of the titles tothe 
properties they aequired іп the limited 
estate in Thailammai’s hands. But, in the 
absense of authority, it would be very 
dangerous to lay down the general prinsiple 
that. sush subsequent transastions can be 
interfered with by Courts, when the plaintiff 
and other persons in her position have 
ample protestion in their right to get the 
original aliensiion set aside, 
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In fact the plaintiff had the alienation 
wovered by Exhibit E set aside end sould 
have protested herself in козрәёаб of the other 
alienation, if she had not delayed to do во 
beyond the period of limitation, 

In these circumstances there is no resson 
for allowing the equitabie' remedy against 1 
and 2 defendants, whieh plaintiff claims. 

M, 0, P. 


Appeal allowed; 
Decree varied, 


ALLAHABAD HIGH COURT, 
Seconp Отуп, АррғғІ No. 1088 or 1919, 
July 1, 1921. 
Fresent :— Mr. Justise Tudball 
and Mr. Justiee Sulaiman, 
OHAHAL анир orHZzR8— DEFENDANTS 
— APPELLANTS 
: versus 
' DWARKA AND OTHERS—P£AINTIFFS AND 
OTHRES-~ DEFENDANTS— RESPONDENTS, 


Pre-emption—Wajib-ul-arz—Custom—LHvidence, 


Where -the entry іп. а wajib.ul-arz in respect of 
pre-emption is merely an expression of the wishes 
of the co-sharers as to certain practices which they 
approve, the wajib-ul-arz standing alone, unsupported 
by any other evidence, is utterly insufficient to 
establish the custom of pre-emption. Гр. 484, col. 2; р, 
485, col, 1.] 

Second appeal from а desree of the Ad- 
ditional Distriot Judge, Saharanpur, dated 
the 14th March 1919, Dos 

Mr. S. Agha Haidar, for the Appellants, 

Mesars. J. M. Bunerjt and Nehal Ohand, for 
the Respondents. — : 

JUDGMENT,—Thia is an appeal from the 
decision of the lower Appellate Court in в 
pre-emption suit. The Oourt of first instance 
dismissed the suit, on the ground that the 
evidenee before if was insufficient to establish 
the oustom on which the plaintiff based his 
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title, The lower Appellate Court held that 
the evidence before if was sufficient and 
deereed the claim. Its judgmont practically 
gives no reason whatseever except that 
iL mentions three reported decisions, It runa 
as follows :— : | 

“The learned Subordinate Judge bas held 
it to bea resord of sontrast, bat I differ 
from him and hold that the entry in respeat 
of pre-emption resorded s eustom having 
regard tothe following rulings.’ The judg- 
ment is highly unsatisfactory. The case comes 
from the Diatriot of Saharanpur. The point 
taken before us on behalf of the defendanta 
is that the evidence on the record is absolute» 
ly insuffisient to establish the custom alleged 
by tbe plaintiff. In the present sasa tho 
plaintiff prodused nothing but sn extract ' 
from the wajib ul.a:z of 1867, This olaga of 
wajib.wl.ar? from Saharenpur has been re- 
peatedly before this Court in there pre- 
emplion suits and in ease after ‘саве this 
Court haa ruled that this olags of wajzb-ul-.arz, 
unsupported by any other evidence, is in 
itself quite inadequate to establish any 
eustom at all, The selause in itself does 
not state that what is entered in it is a 
sustom. It eontains numerous entries whioh 
slearly, on the face of the resord itself, 
sould not hava related to eustoms in ex. 
istenae but are merely expressions of the 
wishes of the co-shareis as to oertain- 
prastices whioh they approved. For instance, 
in this very paragraph they state that no 
oo-sharer shall make a gift of his property to 
his daughter or his daughter's son. It further 
lays down that o widow may make a gift of 
her husband's ргорегёу.ќо her husband's re. 
lationa but not to her own relations, It ia 


‘unnecessary to set these out af any length. 


The ease is praotieally on ail fours with 
Second Appeal No. 1399 of 1918 whish 
was decided by this Court on the 9th of 
April 1921 and also the ease of Dhian 
Киот v. Diwan Singh (1), "There have 
been many other dosisions following the 
above reported ease, and we see па 
resson whatsoever to differ from the prin- 
ciple laid down in tbose decisions, In our 
opinion the present wajtb-ul-are standing 
alone, unsupported by any other evidence, 
is utterly insufficient to . establish the oustom 


(1) 10 Ind, Cas. 558; 8 А, І, J, 486, . i 
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of pre-emption. The result is, we allow the 
appeal, aet aside the desree of tha lower 
Appellate Court and restore that of the Court 
of first instance. The appellants will have 
their costa in this Court and in the lower 
Appellate Court. Costa in this Court will 
include fees on the higher soale. 
Appeal allowed, 


BOMBAY HIGH COURT. 
Sscoup Отуп Apprat No. 175 or 1918. 
July 5, 1921, 

Present: —Sir Norman Maoleod, Kr., 
Chief Justise, and Mr. Justise Shah. 
ANANDRAO PURSHOTTAM HATKAR-- 

i PLAINTIEE—ÅPPELLANT 
versus 
BHIKAJI SADASHIV 
VAISHAMPAYAN—DEFENDANT— 

| RESPONDENT. 

Mortyage—RedemptionMortgagee unable to restore 
p оў avhoie of mortgaged — property—Pro- 
codure, 


The question what is the liability of a mortgagee 
to account for the properties of which he got 
possession must be determined once and forall in 
a redemption suit, and if the mortgagee cannot 
give back possession of the lands of which he was 
given possession, then he must pay for them, for 
he is liable for the restoration of the lands which, 
through the negligence of the mortgagee, may 


: have got into the hands of strangers. 


Seeond appeal from a desision of the 
Assistant Judge, Thana, in Appeal No. 
243 of 1918, amending a desree passed 
by the Subordinate Judge, Panvel, in Civil 
Suit No, 499 of 1915, 

Mr. 6. S. Rao, for the Appellant. 

Mr. V. B. Virkar, for the Hespondent. 

JUDGMENT.—The plaintiff sued for 
redemption of a possessory mortgage exeanuted 
to the defendant's ancestor by tho plaintiff's 
father. Accounts were taken and it has 
been found that Re. 7,801-6.9 are due by the 
plaintiff on the mortgage, The question arose 
whether the mortgagee was in a position 
to give baek possession to the plaintiff of all 
the lands of whish he had teken posession 
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when the mortgage was exeauted. The 
Trial Court held that no lands had been lost 
through the negligence of the mortgagee. 
TheA ppellate Judge found that the mortgagee 
had been put in possession of all the mortgag- 
ed lands, but that the Commissioner appointed 
had fcund that eleven pieces of land were not 
in the mortgagee’s possession at the time of 
his inguiry. Then the Judge said:— 

"Oonsidering the precarious oondition of 
the lands whieh required sonstant вате and 
repairs, it is likely that some of the lands 
were neglected, and this neglest opened the 
door to trespassers. Now the question as to 
whether these trespassers have aequired 
indefeasible title to these lands is one whieh 
sould be settled only by making the holders 
parties tothis suit, This would somplicata 
the suit into a tangle, which would be against 
the policy of the Civil Prosedure Code to 
erente. The matter will have to be fought 
out in separate suits, if necessity should arise 
hereafter.” 

Now the liability of the parties to the 
mortgage in a redemption suit can only be 
desided onse, snd if this desree were to 
stand, the plaintiff would get baek on pay- 
ment of the mortgage-money only the Survey 
Numbers in fhe mortgagee’s possession. 
He would then, assording to the decision of 
the lower Appellate Court, be relegated to file 
a number of suits against persons in posses» 
sion of those lands whish the mortgagee has 
not restored, and if he failed to get possession, 
the question would arise whether he could 
have resourse to the mortgagee for damages, 
But eertainly it is nobthe polisy of the Code 
to allow sueh prooeedings. The question. 
what isthe liability of the mortgagee to 
assount for the properties of whioh he got pos» 
gession, must be determined in this suit, and if 
the mortgagee will not give bask possession 
of the lands, of whioh he was given possession, 
then he must pay for them, for he is liable 
for the restoration of the lands which have 
got into the hands of strangers, Therefore, 
the suit must go back іо tha lower Appellate 
Court, in order that it may determine the 
mortgagee’s liability with reapest to the lands 
mentioned in paragraph 3 of the judgment, It 
will then be in the mortgagee's interest to 
arsangs with the persons who are in posses- 
sion to restore possession to the plaintiff, 
But if those persons do not restore possession, 
then certainly the:mortgagee will be: liable. 
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The Oourt will return its findings to this 
Court within six months. 

The plaintiff must get his eosts of the 
appeal here and in the Distriet Court. 


Oase remanded, 


ALLAHABAD HIGH COURT. 
SxcoN» Civir, Arrear No. 762 or 1920, 
August 1, 1921. 
Present: — Mr, Justise Tudball and 
Mr. Justies Sulaiman, 
MATHURA SINGH — DEFENDANT 
ee APPELLANT 
corsus 
RAM LAL SINGH AND orH&RS— 
Pratytives AND DRERNDANTS—HRERPONDENTS, 
Pre-emption—QOwustom — Wajib-ul-arz—Conatruction 
e Üo-sharers! rights inter se. 


An entry in a wajib-ul-arz as to the right of pre- 
emption in case of э transfer of property ran 


as follows : 
“First to warisan ek jaddi qaribi, thon to hissadars 


of the patti and then to co-sharers in the village”: 

Held, on the construction of the wajib-ul-arz, that 
there was no right inter se between the co-sharers 
when the sale was in favour of one of them and that 
the right of pre-emption arose only when there was 
a sale to a stranger. 

Sesond appeal from a desrea of the Dis- 
triot Judge, Oswnpore, dated the 27th 
Mareh 1920. 

Mesers. P, L. Banerji and U, 5. Ba'pat, for 
the Appellant. 

Mr. Nihal Ohand and Dr, К, N. Katju, for 
the Respondents. Р 

JUDGMENT.— This is a plaintiff's appeal 
arising out of a suit for pre-emption, The 
defendant vendee is also a ao-sharer in the 
same village, but he does notown any share 
in the pali? in whieh the share sold is 
situated. The Court of first instanae desreed 
the suit and on appeal the learned Distriet 
Judge dismissed the suit, holding that the 
plaintiff has entirely failed to prove the 
sustom under whieh he is entitled to а right 
of preemption as against the defendant 
vendee, The only evidense in support of 
the plaintiff's slaim is an sentry in the 
wajtb-ul-arz, whieh says that in ease of a 
transfer of property the right ёо elaim pre- 
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emption would be as follows :—'" First to 
wartsan ek jadd¢ garibi, then to híssadars of 
the patti and then to oo sharers in the 
village.” Assepting, as the lower Appellate 
Court has done, that this wa7td-ul-are resorda 
a sustom of pre-emption, we are of opinion 
that the view taken by it that this is insuffi- 
cient to prove the partieular custom alleged by 
the plaintiff, is correct. On the fase of this 
wajtb-ul-arz it is not at all slear that the 
elause applies to the ease of а sale to a so- 
sharer. On the other hand, priority is given to 
the three alasses of pre emptors to elaim pre- 
emption when the sale takes plase. We think 
that the воггевё interpretation of this watb ul- 
arsisto hold that the right of pre-emption 
arisesonly when there is a sale to a stranger and 
that по впоһ right is sonolusively established 
when the property is sold to a so-sharer, that is 
to say, the plaintiff has entirely failed to 
prove by this evidenee that there is any 
right inter se between the eo sharers when 
a sale takes plaee to them, In this view of the 
ease the appeal fails and is dismissed with 


costs. 
Appeal dismissed, 


BOMBAY HIGH COURT. 
FULL BENCH. 
Orr, Rerneenos No, 19 ов 1920. 
July 1, 1921. 

Present ;—Sir Norman Maoleod, Kr., 
Chief Justise, Mr. Justice Shah and 
Mr. Justice Fawoott. 
HIRALAL MOTIOHAND-—-PL:INTIFF 

с versus 
GANPAT LAHA NU ano OTHERS— 
DEFENDANTS, 
Court Fees Act (VII of 1870), s. Vf—BSwit for account 
—Balance due—Court-fee payable, 


Ina suit for a balance due on а khata, which, 
ordinarily contains a number of items, each item 
does поб constitute a “distinct subject" within the 
meaning of section 17 of the Court Fees Act. The 
subject-matter of such a suit is the balance due 
оп the account, and the Oourt-fee payable is the 
Court-fea on the aggregate amount and nob on 
each item in the khata. [p. 487, сої, 2,] 
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` Civil references made by the First Class 
Subordinate Judge at Ahmednagar, in Civil 
Suit No. 317 of 1920. 

Mr. 8, В, Gokhale, amicus curis, in support 
of the Referenee. 

Mr. К, №. Koyajee, amicus curiz, to oppose 
the Referenee, 

mat JUDGMENT. 

Maotnop, C, J.—This is а referense by the 
First Olass Subordinate Judge of Ahmed- 
nagar, The plaintiff sued to resover from 
the defendants nine items whieh stood 
debited in the khata of the defendants in 
the plaintiff's books and whioh still remained 
undissharged after giving oredit for the 
amounts paid by the defendants in dissharge 
of the previous items of debit. It seems 
slear that the suit really was for the balanse 
dne on anassount. The question was raised 
whether the Oourt-fees were not shargeable 
asif eash item was a distinet subject, во that 
the aggregate amount. of fees should be 
ealenlated as if a separate suit had been 
filed for eash item. 

In the ease of Ramchandra v, Appayt (1) 
the plaintiff sued to resover a sum 
Rs. 63 10-6 as the balanse due to him by the 
defendant on a khata, alleging that the 
amount elaimed represented the aggregate 
sum payable in respeet of seven separate 
transastions whieh took plase on different 
dates, The Subordinate Judge referrad the 
following question to the High Court—Whe- 
ther the plaint was suffisiently stamped when 
it bore stamps of the aggregate value of the 
amount sued for and, if not, what additional 
stamp ought it to bear, The Court decided 
that the several items in the khata sonstituted 
" distinet subjeets" within the sontemplation 
of sestion 17 of the Oourt Fees Ast and 
were not sonnested so as to form one subjeat, 
A similar question arose in a very similar 
ease, Vithaldas v, Narayan, [(1901) Civil 
„Referense No. 9 of 1901, desidet by Jenkins 
C. J., and Ohandavarkar, J., on the 26th 
September 1901] where the plaintiff 
sued to reaover on a khata a prinsipal 
amount of Rs. 15 1.8 with interest, The 
Judges said there that the plaintiff had 
brought a sui. upon the transactions noted in 
Schedules I, II and ПІ. The plaintiff paid 
Court fees on the aggregate amouat, and 
not on eaoh transastion sued upon. The oase of 


. (1) (1687) P. J, 271, 
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Ramchandra v, Áppajt (1) was referred to and : 
must have been before this Court when the 
referenes was heard, But the Court, sonsist- 
ing of Sir Lawrenes Jenkins and Mr, Justies 
Ohandavarkar, was of opinion that the 
Subordinate Judge was wrong in thinking 
that the Court-fees should be sharged on 
eaeh item, as the suit did not embraee two 
or more subjests, but only one. No referenee 
was made in the judgment to the ease of 
Ramchandra v. Аррајі (1), as the Court may 
have eonsidered that they were not differing 
from the desision in that ease. 

But it seems that some doubt has arisen 
in the minds of the Subordinate Judges as 
to how Court fees should be caleulated in 
the ease of a suit for a halanee due on an 
assount ; and it is desirable that there should 
be an authoritative decision on the subject, 
It seems to me in а suit fora balanse due 
оп а khata, which would ordinarily contain 
a number ofitems, eash item does nof sone 
stitute a distinet subjest. The subjest.mat- 
ter of the suit is the balanse due on the 
&esount, and, therefore, in this ease the 


of »,Oourt-fee payable was the Oourt-fee on the 


aggregate amount and not on eaeh item in 
the khata. 


Suan, J.—I agree. р 
Fawcgrr, J,—l agree, I think the general 
prineiple applisable is that laid down in. 
Grimbly v. Aykroyd. (2) and, Bonsey v. Words: 
worth (3), whioh was followed in Anderson ; 


Wright & Oo. v,  Kalagarla Surjinarain 
(4) end Kedar Nath v. Dinobandhu 
Shaha (5), This is that where a tradesman 


has a bill against a party for any assonnt 
in whish the items are so sonnested together 
that it appears that the dealing is not 
intended to terminate with one sobtrast, 
bat to ba sontinuons, so that one item, if 
pot paid, shall be united with another and. 
form’ one sontinuous demand, the whole 
together forms but one cause of action and 
eannct be divided.. in the present. aase, 
separate items, whish make up the amount 


2) (1847) 1 Ex. 479; 17 L. J. "Ex, 157; 5 Dowl. & 
M. 701; 12 Jur. 857; 74 R. R. 729; 154 M. B. 204, 

(8) (1856) 18 C, В. 225 at p. 334; 25 L. J. С. Р.-205; 
2Jur, м.в.) 494; 4 W. В, 566; 189 E, В, 1396; 107 
R. H. 818, 

(4) 12 7, 839, 6 Ind. Deo (N. в) 281, AE 

18; 81 Ind.' баз. 626; 420. 1048; 19 0. W- 1, 
724. 2 à, Р - 4 A A 
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of the balance due, вг sonneoted in this way, 
so that there is one cause of action and 


it follows that there is only спе nubjeet in. 


the suit, whioh does not, therefore, embraco 
"two or more distines anbjests " within the 
meaning of gestion 17 of the Oourt Fees 
Aot, 


Answer accordingly. 


MADRAS HIGH COURT. 
EOL АррвА No. 22 or 1917, 
February 16, 1921, 
Present: —Sir John Wallis, Kr., Chief 
Justiae, and Mr. Justiee Oldfield. 

Sri Rajah INUGANTI VENKATA RAJA-} 
GOPALA SURYA RAO BAHADUR 
GARU —PLAINTIFF— APPELLANT 
versus 
Eri Raja БАТПА VENKATA SURYANA. 
RAYANA JAGAPATH: BAHADUR 
GARU AND ANOTHER—DEFENDANTS 
Nos. 3 & 4—RESPONDENTS. 


Hindu Law—Widow—Reversioner—Surrender of 


whole estate by successive acts valid —Consideration— 
Debt discharged. 


A surrender by a Hindu widow to the reversioner 
ia valid provided the widow parts with the. whole 
estate, whether by a single actor by a number of 
successive acts. [p. 489, col. 1.] à 

Rangasami Gounden.v. Nachiappa Gounden, 60 
Ind. Cas. 498; 42 M. 528; 10 І, W. 105; 86 M, L. 
Т. 498; 17 А.І, J. 686; 29 C, L.J. 589; 21 Bom. L. 
В, 640; 23 0. W. N. 777; (1919) M. W. N. 262; 26 
M. L, T, 5; 46 I. A. 7; JU. P. L. R. (P.O) 66 (P. 
С.), and Bajrangi Singh v. Manokarnika, 30 A. M9 
Bom, 1, В. 1848; 12 О. W. N. 74; 6 С, І, J. 766; 8 
M. LT, 465 ALL. J. 1; 86 I, A. 1; 17 M. L. J. 605; 
11 О, C. 78, referred to, 

An undertaking by the reversioner to discharge 
the existing -debts of the widow as a consideration 
for which the widow surrenders the estate, will 
not invalidate the surrender, provided her interest 
in the whole estate is surrendered and the surrender 
is bona fide and not'& device to divide the estate 
with the reversioner. [р. 489, col. 2.] 

Rangasami Gouwnden v. Nachiappa Gownden, 50 
Ind, Cas. 498; 42 M. 523; 10 L. W. 105; 86 М.І. 
J. 498; 17 А. L. J, 586; 29 C. L. J. 539, 21 Bom. L. 
В. 640;.28 C. W: N. 777; 1 U. P. L. R. (P. О.) 66; (1919) 
M.W. N.262; 26 М. L, T. 6; 46 I, A. 72 (Р. O.), Suresh- 
war Missir v. lauusammat Maheshrani Misrain, 57 Ind, 
Сав. 826; 48 O, 100; (1920; M. W. N. 477; 89 М, І. 
J. 161; 28 M. L. T. 154, 2 U. P. L. Е. (P. G.* 28 
12 L. W.401; 18 A. L. J. 1069; 47 L A. 233; 25 C. 
W.N. 194 (P. O., Bhagwat Koer v, Dhanukdari 
Prashad Singh, 58 Ind. Cas, 847; 47 O, 466; 37 М, L 
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J. 513; 17^ A, L. J. 1036; (1919) M. W.. N. 860; 1 
P. L.T.1; 2 0. P. І. В. (P. C.) 27; 46 I. A. 259; 22 
Bom. L. R. 477, 24 О. W. N. 274; 12 L. W. 106 
(P. C.: and Subbamma v Subrahmanyam, 32 Ind. Cas, 
R17; 80 M. 1035; 30 M. L.J «fO, referred to. · 

Per Oldfield, J.—-The principle on which a widow's 
surrender is based is that the, widow’s effacement 
should be coriplete and such effacement at once 
opens the succession in favour of the’ reversioner 
on the date of such effacement, [р. 490, col, 1.] 

Appeal against a decree of the Temporary 
Subordinate Judge, Cosanade, in Original 
Suit No. 8 of 1913. : 

Moesars. S. Srinivasa Atyangar and P, 
Narayanamurtht, for the Appellant, 

Messrs. A. Krishnaswamy Atyar, F. Soma- 
sundram and S. Aravamuda Atyangar, for the 
Respondents, 


JUDGMENT, 

Wats, С. J.— This is an appeal from the 
judgment of the Subordinate Judge of Oo- 
canada in a suit brought by the plaintiff as 
the next reversioner of the last male owner, 
Surya Row, to resover the suit property whieh 
formed part of the estate of · һе last male 
ower, 

The position is a somewhat surious one, 
beeause these properties were purehased by 
the defendants in a Court auction under 
decrees obtained against the plaintiff him. 
self, The last male owner left a mother 
and two sisters and the present plaintiff 
is the grandson of the elder sister." The 
mother in 1870 transferred a third of the 
estate from her son to eaeh of her two 
daughters, reserving a third for herself, 

Then at a later stags after the desth 
of her two daughters, the widow exesüted 
another deed, "Exhibit I, by whish she 
surrendered the one-third that / she had 
previously reserved for herself to her 
two grandsons, each being the son of Опе 
daughter, in equal shares. This was in 
1£90, The widow: survived 1111 1907, In the 
meanwhile the whole estate of the last male 
owner was inherited by the two grandsons 
of whom the plaintiff's father was one, 
The pleintiff's father insurred debts and 
it was in respest of these debts that desvees 
were obtained and the suit properties were 
brought to sale and . purshased by the 
defendants, Now that the plaintiff, on the 
death of the widow, has susseeded as next 
reyersioner-to the share of the last male 
owner, be seeks to invalidate these Court 
sales on the ground that they were made 
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pursuant to the alienations by the mother 


of theJast male owner for purposes which were | 


not binding and that they: were not binding 
upon him. 

Now, the desision of this question depends 
on the -quéstion whether the widow mage 
an effeetive surrender of her estate to the 
plaintiff's father and his sousin who were 
thé next reversioners in 1890, when she 
parted with her-remaining third, At that 
time, . theese two, the plaintiff and his aousin, 
wero in possession of all the estates of 
the last male owner except this one-third, 
After the surrender of this one-third they 
were in possession of the whole of the last 
male owner's estate and the widow retained 
no further interest in it, The widow had 
entirely effaced herself and her rights in 
' favour of the next reversioner. 

Now it has been.snggested that this sur- 
render was bad beeause there wera two 
distinot surrender&, eaeh of a part of the 
inheritanse. What .was necessary to bring 
this. dostrine of .surrender into effect -was 
that the . widow ‘should part with: the whole 
of the interest; it does not matter whether it 
was done by one Single ast or by à number of 
guecessive sets, In Rangasami Qounden v. 
Nachiappa Gounden (1) the Privy Ооппей 


suggested that the defests of the earlier. 


deeision in Bajrangi Singh v. Manokarnika 
(2) might be explained on the ground 
that these slienations iw cumulo amounted 
to an alienation of the whole of the 
immoveable property. That -is very much 
what has happened here. There has been an 
alienation of the whole estate by suescssive 
steps. 

' Objection is taken to the last surrender 
beeause it provides that. the estate is to 
sontinue to be registered in her name, 
but the whole benefisial interest wae in 
her grandsons and we think that there is 
no Bubstanse is this objeetion, 


An objestion has also been taken to 
the validity of the surrender, because in 
Exhibit I, the plaintiff and his sousin 


(1) 50 Ind, Cas. 4985; 42 M. 628; 101, W, 105; 86 
M. L, J. 493; 17 A. 1, J. 636; 29 О, L. J, 589; 21 Bom. 
1. В. 649; 28 0, W. N, 777; (1919) M. W. N. 262; 
s кк T. 6; 46-1, А.72%11], P. L. Е, (P. C.) 66 

P. 0.). 

(2) 30 А. 1; 9 Bom. L. R. 1848; 120. W. N. 74 
8 Q. L. J, 106; 3 M. L, T. l; 5 A. 1. J, 1; 351, A. I; 
17 M. L, di 605; 11 О, О, 78.. 


_lakh and fifty thoneand rupees, 


undertook to dissharge the debts set out 
in Ezhibit I tothe extent of about one 

: Now, the 
evidense is that this estate had been in- 
volved in three extensive litigations, in the 
first of whish the title of the last male 
owner was challenged. The frst of these 
litigations dates so far bask a5.1870 and 
it seema very probable, to say the least, 
that the bulk of: this indebtedness was 
insurred in sonneotion with those litigations, 
but however this may be, there ean be no 
doubt that those debts existed, and I 
think also that the sreditors would have 
alaimed that they were binding проп the 
estate. But, even if they were not, the 
question arises whether an undertaking by 
the reversioner to dissharga the existing 
debis of the widow would invalidate an 
arrangement of this kind. Hach ease must 
be judged on its own eirenmstanees, and 
the test we have to apply has been laid 
down by the Privy Oouncil in three resent 
cases beginning with Rangasami Gounden 
v. Nachtappu Gounden (1), Sureshwar 
Missir v, Musammat Maheshrant — Misrain 
(3) and Bhagwat Koer v. Dhanuhdari Prashad 
Singh (4). In Rangasamt Gounden v. Nachiappa 
Gounden (1) their Lordships say that “an 
alienation by а widow of her deseased 
husband's estate held by her may ba vali. 
dated if it ean be shown to be a surrender 
of her whole interest in the whole estate, 
in favour of the nearest reversioner or rever- 
sioners at the time of the alienation, In sugh 
sirsumstanees the question of necessity does 
not fall to be sonsidered, But the surrender 
must be a bona fide surrender, not a device 
‘to divide the estate with the revarsioner." 
The eame teat has been repeated in the later 
oase and at present all that we have to ses 
about the resent absolute surrender is, whe- 
ther 16 was a bona fide surrender or а mera 
devise to divide the estate with the rever. 
sioner. Now, applying that test in the 
present ease, I can see no reason whatever 


(8) 57 Ind. Cas, 825; 48 О. 100; (192 

472, 89 M. 1, J. 161; 28 M. L, nf ing aed ГА 
Е. (P. C.) 128; 12 L. W, 461; 18 A, І, 7.1069; 471. 
A. 28%, 35 0. у. N, 194 (Р, C.). тэа 
ee . Cas, B47; 47 C. 466; 87 M, L.J, 

17 A, L. J; 1086; (1919) M. W. N een 3 Р i ni 
2U. P. 1, В. (P. C.) 27; 461, A. 259; 22 Bom, L 
В. 477; 24 О, W, N, 274; 12 LW, 105 (P. O.), 
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for holding that this final ‘surrender by the 
widow in 1890 was not a bona fide surrender 
or was in any sense a devise for the purpose 
of dividing the estate with the reversioner. 

Some argument has been addressed to us 
as to whether the alienations made by a 
widow for the purposes whieh are not binding 
on the estate, are affested by sueh surrender. 
It has been held in Subbamma v. Subrah- 
manyam (5) that they are not, whereas a 
soutrary opinion bas been expressed in an 
unreported sase, Civil Missellaneous Appeal 

"No. 322 of 1919. Speaking for myself, І 
Bee no reason to depart from the raling in 
Subbamma v. Subrahmanyam (5), but it is 
unnecessary to express any final opinion on 
the question. The appeal faila and is dis- 
missed with sosta, 

OLDFIELD, J.—As regards Civil Miseel- 
laneous Appeal 322 of 1919 it does not seem 
to me to be nesessary to attempt to define 
the extent in which, after the argument just 
coneluded, I should adhere to the desision, 
if the same point were again before me, 
For the present sase, it is suffisient that 
there is nothing in the widow’s sonduet 
whieh has, in any respest, prejudised the 
ultimate reversioner in апу way irreoonoilable 
with the widow’s undonbted right to make 
a surrender'in favour of the person, who 
is reversioner at some earlier date, to the 
prejuliee of the person who would otherwise 
be entitled to the estate on her death, The 
dostrine of surrender appears to rest upon 
no text and it may, therefore, as I understand 
it, be given effest in any way aonasistently 
with the prineiple on whieh it ia based, 
that the widow’s effasement of herself at 
onee opens the suesession in favour of the 
reversioner on the date of such effasement. 
In sueh а ease as the present, when the 
remainder of the widow’s estate has already 
'reached hia hands, there ean be no unfair 
prejudiee to any one, if we regard the sur. 
render to him as covering not merely the 
estate partieularly eonveyed, but also the 
whole estate over whieh the widow had 
contro], the remainder of which is already 
in his possession, 

М. O, Р. 


Appenl dismissed. 
-(6) 82 Ind. Cas, 813; 39 M. 1035; 30 M. L, J. 
260, ae 
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BOMBAY HIGH COURT. 
First Озү, Аррваг No. 292 or 1920. 
July 7, 1921. 
` Present :—^ ir Norman Maoleod, Кт., Ohief 
iJustise and Mr. Justise Shah. 
ELLIS ENAS. PAVLOO. GHARRY— 
DEFENDANT— APPELLANT 
versus 
KITTER PHILIP GOWRYA— PzAlATiFF 
~ RESPONDENT. 
Civil Procedure Oode (Act V of 1908), O: XXI, r. 2 
—Ewecution of decree—Payment out of Court—Fatlure . 
to certify, effect. of. 


Where in exeontion of a deoree:& payment or: 
adjustment is made out of Court, the decree-holder 
may at any time certify the payment or. 
adjustment; or the judgment-debtor may, within the , 
prescribed period, inform the Court of such pay. 
ment or adjustment and apply to the Court to 
issue a notice tothe deoree-holder to show cause. 
why such payment or adjustment should not be 
recorded. If, however, the payment or adjustment. 
is neither certified by the decree-holder nor recorded: 
at the instance of ће judgment-debtor, the Exeout- 
ing Court cannot recognise it and the 
execution of the decree will proceed as if no such 
pres or adjustment had been made. [p. 491, col.. 
1. , 


First appeal from a deeision of the 
Firat Olass Subordinate Judge at Thana, in 
Darkhast No, 65 of 1919. ` 

Mr. G. S. Mulgaokar, forthe Appellant. 

Mr. N. V. Gokhale, for Rsspondent No, 1, 


JUDGMENT. 

М скор, О. J. — This is an applieation for 
exesution ofa deoree, which dirested that the 
suit property should be partitioned amongst 
the sharere, The defendants alleged that the 
plaintiff had compromised on the 22nd 
September 1919, and in pursuanse of the 
sompromise they had paid plaintiff Rs. 4,600, 
while Rs. 400 were yet to be paid in full 
satisfaction of the plaintiffs claim. 1t is 
admitied that the sompromiae was not resord- 
ed, therefore, the plaintiff says that the Court 
exeauting the deeree, in the absenes of any 
eerlifiaate, sanno resognise the adjustment, 
The Subordinate Judge desided in favoar 
of the plaintiff and dirested that the papers 
should ba sent to the Commissioner and the 
Oollestor for the partition of the property. 


It has been argued that Order X XI, vule2, 
only applies’ to ‘deereés for money. The 
words ага “ where any money payable under 
а desree of any kind is paid out of Ocurt, or 
the deeree ів otherwise adjusted," These 
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words do not seem to me to sonfine the pro- 
visions of the rule to money-deerees, Olsarly 
any decree is provided for. А desree may 
provide for the payment of money or for any 
kind of relief other than the payment of 
money. But ifeither money is paid or the 
deeree is otherwise ajdusted, then the pay- 
ment or adjustment must be sertifed. That 
is the duty of the person in whose favour the 
payment is made or the adjustment is arrived 
at. If that person does not perform his duty, 
then the opponent may inform the Court of 
sush payment or adjustment, and apply to 
the Court to issue а notiae to tho decree. holder 
to show sause why such payment ог а іјцвё- 
ment should not be resorded as certifies, and 
the period of limitation for that applisation 
is thirty days under Artiele 174 of the Indian 
Limitation Aet. But as was desided in 
Pandurang v. Jagya (1), there is no limitation 
for the deoree-holder, who ean certify a pay- 
ment or adjustment up to the time that he 
applies for exeeution. But the prinsiple of 
the rule is thatthe Court exeeuting the decree 
shall not be troubled with any disputes between 
parties with regard to any payment or adjust- 
ment, unless the same has been duly resorded 
and certified. Otherwise in exeention pro- 
seedings thera would be endless disputes as 
to how far execution should proeeed. In this 
case it is alleged that the plaintiff has reseiv- 
ed a certain sum of money in satisfastion of 
the share whish she would otherwise get in 
partition. She denies having ressived the 
money, Нег allegation seema to be that the 
other sharers have sold some of the property, 
and did not allow her a share in it. What- 
ever the real truth may be, those questions 
eannot be dealt with by the Court executing 
the decree. If there is а ease of fraud, then 
the party defreudei will have his right of 
astion, As far as I ean see, the provisions of 
Order XXI, rule 2, would be entirely defeated 
if we once permitted an uncertified adjust- 
ment of а deeree to be diaeussed in exesution 
proeeedings. In my opinion the арбан of 
the lower Court was right and the appeal 
must be dismissed with eosts. 

If the plaint propsrties or any of them 
have been sold so that the partition proseed- 
ings бап no longer go on, then the Court in 
aharge of the exesution prossedings will have 


(1) 69 Ind. Cas. 839; 22 Bom. L. R. 1120; 45 B, 91, 
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to deside what is the proper sourse to follow, 
whether to direst thai the parties entitled to 
partition should get the sale proseeda brought 
into Court and divide them, whieh would, of 
sourse, be the simplest way of settling the 
matter, or to relegate the parties to separate 
Suits. However, we are not soneerned with 
this question at present, All that we are 
soneerned with is that the Oourt exeouting 
the desres must proseed with the exesution. 
Snan, J.—I agree. 
Appeal dismissed, 


ALLAHABAD HIGH COURT, 
ёвсоно Озү ArPRAL No, 349 or 1920. 
| July 20, 1921. 
Present :—Mr. Justiae Staurt, 
RUP NARAIN alias RUPAI PATHAK — 
DEFENDANT—-À PPELLANT 
versus 
PARTAP PATHAK-—PLAINTIFF-— 

RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 202— Order to 

institute suit within three months—Failure to institute 
— Court, duty of-—Hatension of time, 


. When a defendant has been ordered, under sec. 
tion 202 of Aot II of 1901, in writing to institute 
within three months a suit in the Revenue Court 
for the determination of the question of tengnoy 
and fails to institute such a suit within three 
months of the order, the Court must decide the 
question against him and it has no authority. to 
extend time, 

Sesond appeal from a dearee of the 
Seeond Additional Subordinate Judge, Basti, 
dated the 18th Desember 1919. 

Messrs. Jang Bohadur Lal and Sheo Prasad 
Sinha, fcr the Appellant. 

Mr. Haribans Sahai, for the Respondent. 


JUDGMENT.—The only two points taken 
iu appeal are the two points taken in the 
Oourt below, that the appellants had been 
declared to be the tenants of the plots in 
question by the Revenne Court and that the 
appellants having filed a suit in the Revenue 
Oourt, the lower Oourts should have awaited 
tierdesision of that Court even although the 
suit was filed more than three months after 
$he order was given, 


492 
PANDUBANG BALAJI v, MAHADEO GOPAL JOG, 


With regard to the first point, there was 
по judieial decision that the defendants were 
tenants. Thero wasa remark of the Assist: 
ant Resord Offiser under the provisions of 
‘gestion 39, Losal Aet IIL of 1901, that they 
were tenante of 11 years’ etanding, but this 
was not an &djudieation, It had no legal 
effest to establish that the appellants actually 
-wore tenanta, 

With regard to the sesond point I ean 
only read seation 202, Local Ast IT of 1901, as 
showing that whens defendant, as here, has 
been ordered in writing to institute within 
three months a suit in the Revenue Court for 
the determination of the question of tenansy 
and fails to institute sueh а suit within three 
months of the order, the Court must decide 
the question against him. Under the pro- 
visions of the sestion the Court has no 
authority to extend time. I, therefore, dismias 
this appéal with «osts whieh will include im 
this Court.fees on the higher seale. 

Appeal dismissed, 


BOMBAY HIGH COURT, 
First Civit APPEAL No, 293 or 1920. 
July 13, 1921. 

. Present:—Sir Norman Maoleod, K7., Chief 
Justice, and Mr, Justice Shah, 
PANDURANG BALAJI APTH—Puarntivs 

m ÅPPELLANT 
versus 
MAHADEO GOPAL JOG—Dzsranpant 
—HRxsPONDENT. 
Vendor and purchaser — Possession of property sold 


delivered to vendee —Interest on unpaid purchase-money 
—Enquáity. 


Where a purchaser enters into possession of the 
property purchased, the vendor is entitled in equity to 
interest on the unpaid purchase-money from the 
date on which the purchaser takes possession, unless 
there is something in the contract which necessari- 

y imports the opposite. [р. 492, col 2.] 

Appeal from a decision of the First Olass 
Subordinate Judge at Satars, in Suit No. 
616 of 1918. 

Мг. К. N. Koyajee, for the Appellant. 

Mr, Р, B, Shingne, for the Respondent, | 

JUDGMENT, 

Maorgop, О. J.—The plaintiff filed this 

suit to resover the balanse of the purshase: 
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money due on a eoniraet of salo dated the 
8th November 1915, whereby he sontrasted 
to sell certain property for Rs. 6,000 to the 
father of the defendants. In pursuanse of 
the sontrast the possession of the auit land 
was given to the defendants’ father on the 
7th Desember 1915, but no sale-deed was 
passed owing tothe illness of the defend- 
ants’ father, Thereafter disputes arose with 
regard to the payment, with the result that 
the defendants, according to the plaintiff's 
ease, only paid Hs, 1,750. The plaintiff, 
therefore, olaimed Rs, 5,362:7-6 asocording 
to the ascount in the plaint together with 
further interest af seven-and-a-half per 
cent. on Ra, 4,250. 

The defendants raised various defenses, 
but the prineipal question in the suit was 
whether the plaintiff was entitled to interest 
on the unpaid balanse of the purshase-money. 
The lower Court has desided this question 
against the plaintiff, and dirested the de: 
fendants to psy Re. 4,801.14-9 into Court, 
and fo produee a general stamp of Rs, 60; 
on that being done, the plaintiff was to pass 
a regular sale-deed to the defendants, 

In appeal it has been argued that the 
decision of the lower Court on the question 
of interest was wrong. The decision of the 
Privy Oounsil in Ratanlal Ohoontlal v. Munt- 
cipal Commissioner for the Otty of Bombay (1) 
lays down at page 200* the general prinoiple, 
whieh applies when one party fo a sontreat 
of sale enters into possesion of the property 
before the whole of the prise has been 
paid, that “unless. there be something in 
the contrast of parties whieh nesessarily 
imports the opposite, the date when one 
party enters into possession of the property 
of another is the proper date from whioh 
interest on the unpaid prise should run. On 
the one hand, the new owner bas possession, 


‘use, and fruits;.on the other, the former 


‘owner, parting with these, has interest on 
the price.” That is a principle of equity, 
and it is quile independent of the provisions 
If the 
ordinary sourse is followed, the vendor 
exesutes the sale deed, the purchaser pays 


(1) 48 Ind, Cas. 404; 48 B. 
À. L, J. 1; 86 M. L. J. 1; 29 0. 
M.L, T. 108; 23 С. W. N. 441; 
(1919) M. W., М. 321; 45 I. ror 


18]; 21 Bom, 
а J. es 


* Page of 43 B,—[Ed.] 
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the sale price and gets possession. But if, 
as happened in this onse, the purehaser gets 
possession without paying the whole of the 
purchase price, then it follows in equity that 
he sannot retain the money and also enjoy 
the profits of the property. 

The learned Judge in the lower Court 
has resognised this principle, but sonsidered 
on the fasts of the ease that the plaintiff 
had deprived himself of the advantages whish 
should aserue from this equitable prinsiple 
owing to his sonduot. ` 

Now it may very well be that facts can be 
proved whish would disentitle the vendor to 
reseive more than the balance of the purabase- 
money, But it.seems to me that in sonsider- 
ing the fasts of the oase the learned Judge 
has erred in soming to the sonaluaion that 
the plaintiff has aeted in sush a way that he 
should not be allowed the benefit of the 
equity whieh he would otherwise bs entitled 
to. After reading earefully the reasons 
whieh have been given by the learned Judge, 
it seems to me that that is not the view 
whieh should be taken. Various oireum- 
stances oosurred ёо вапав the delay in the 
parties settling the payment of the balanee 
of the purehase-money,. I ваппоё think 
that the sondust of the plaintiff was во 
blameable as to justifr the language of 
the learned Judge, who says “ to allow 
the plaintiff interest would be to allow 
him to.take advantage of his own wrong, ” 

The basis ofthe principle laid by the 
Privy Соппві] is that the purshaser in posses- 
sion and enjoying the fruits of the property 
should not at the same time be enjoying 
the use of the unpaid prise, unless it san be 
shown that the parties have sontracted to 
that effeet; and admittedly in the «ase 
there was no contrast that the purehaser 
should enjoy the interest on his moneys as 
wellas the profits of the property. This 
is опе of the.eases in whioh there has been 
delay from one eause or another in the 
eompletion of the purohase. Though the 
vendor may have been responsible for some 
of the delay, yet it eannot be said that 
his eonduet has been wrongful so as to 
deprive him of the benefit of the equitable 
principle to whish I have referred. 
I think, therefore, that the appeal must 
be -allowed, and the plaintiff must he 
entitled, in addition to the -amonnt 
dirested by the order of the lower Qonrt, 


to interestiat five per sant.-on Ra, 4,250 from 
the 7th December 1915. Interest 4o фе 
saslulated пр to the date of payment Бу 
the defendant. The appellant will be en- 
titled to his eosts of the appeal to the 
extent of the amount he has sueseeded in 
getting. 

Suan, J.—I agree. I desire to add a word 
with referenae to the argument urged by 
Mr. Shingne that under seotion 55, sub- 
section 5, slause (5) of the Transfer of 
Property Ast, the purehaser was not bound 
to tonder and pay theamount due until tho 
completion of the sale, But sub-section 4, 
elause (a), of that seetion provides that the 
seller is entitled to thé rents aud profits of 
the property till the ownership of the prop- 
erty passes to the buyer, The ownership 
does not pass tothe buyer under the "Transfer 
of Property Act until а registered sonvey- 
ance is exesuted by the vendor, It is olear, 
therefore, that the.vendor would be entitled to 
the rents and profits of the property praetieallg 
unfil the date of the payment of the money, 
as no registered conveyanse was oxeouted 
up tothe date of the deeree. Che. interest 
olaimed ‘by the plaintiff in this suit is really 
in lieu of rents. and profits, to whieh under 
the Transfer.of Property Aot he ја eleazly 
entitled in the absenee of any eontrast tn 
the contrary. oe | 


Appeal allowed, 


MADRAS HIGH COURT, 
Оту, Revision Petition No, 284 or 1920, 
February 28, 1921, 
Present :—Mr. Justiee Odgers, 
_ VENTALA VERRARAZU— 
ResponDext No, 2—Pgritioner 
versus 
KURUVELLA SUBBARAYUDU 
, AMD ANOTHER — PETITIONERS Nos, 3 AMD 4. — 
ResPoxpents, ї 
Civil Procedure .Code Act 
115—Revision—Separate pond ооа 
Rateable distribution Limitation, 


63, 
open Execution 
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' A High Court is very slow to interfere in 
revision under section 116, Civil Procedure Code, 
where a separate remedy is open to the party. 
The section applies to jurisdiction alone, the irregular 
exercise, the non-exercise or the illegal assumption 
of it. The section is not directed against questions 
of law or factin which the question of jurisdiction 
is notinvolved. | p. 494, col. 2; p. 495, col. 1.] 

Sri Krishna Doss v. Ohandook Chand, 4nd. Cas. 
509; 32 M. 884; 5 M. І. T. 125; 19 M. L J. 807, 
Subbiah Pillai v. Kailasam Pillai, 26 Ind. Cas. 19; 
lL.W.905:and А. Gaeble v. Ramayi Ammal, 24 
Ind. Cas. 781; 1 L, W. 282, followed. 

Balakrishna Udayar v. Vasudeva Aiyar, 40 Ind. 
Сав, 650; (1917) M. W. N. 628; 40 M. 708 ab p. 798; 
15 A. L. J, 645; 2 P. 1. W. :01; 88 M. 1, J. 69; 26 
O.L, J. 148; 19 Bom. L. B.'715; 6 L. W. 501; 22 
O. W. М. 50; 11 Bur. L. Т.,48; 44 I. А, 261 (Р. O.), 
Amir Hassan Khan v. Bheo Baksh Singh, 11 O. 6; 
11 1. A. 237; 4 Sar. P. О. J, 659, Rafique and 
Jaekson’s P. О. No. 83, 5 Ind. Dec. (м. в. 760, 
Koppaka Chandrayya v. Robertson, 62 Ind, Oas. 641 
and Ponnurangam Pillai v, Lal Khan Sahib, 37 Ind. 
. Cas. 348, referred to. 

y, obtained a decree in a District Court, K. 
obtained a decree against the same judgment- 
debtor ina Munsif’s Court, K. made a valid appli- 
cation to the.Munsif's Oourt for execution, which 
sent the records to the District Court for rateable 
distribution. More than 12 years after the 
date of his decree, К. applied to the District Court 
for.rateable distribution: ЖЭБ, 
. Held, that the application for rateable distribution 
wes not barred under section 48, Civil Procedure 
Code, as it was not a fresh application but was only 2 
continuation of the proceedings before the Munsif. 
Ép. 496, col. 1.] ХЕИ 

Muhammad Nabi Reza v. William Alfred Thomas, 
21 Ind. Cas, 923, referred to. 


Petition, under sestion 115 of Aet V of 
1908 and sestion 107 of the Government 
of India Aet, praying the High Conrt to 
revise the order, dated the 7th October 1919, 
of the District Court, Godaveri at 
Rajabmundry, in Exeoution Petition No. 25 
of 1919, in Original Suit No. 200 of 1904, on 
the file of the Court of the  Prineipal 
District Munsif, Rajahmundry. 


Mr. B. 8. Row, for the Petitioner. 
: Mr. P, Narayanamurihy, for the Re- 
spondent, à 


JUDGMENT.—In this 
asked to.revise the order of the 
Judge of Godaveri directing a 
distribution of the proseeds of a sale of 
property held on the 21st Maroh 1919,by 
the Distriet Court, The petitioner obtained 
a deeree in Original Suit No. 31 of 1903 
on the file of the Distriet Court of- Goda- 
veri, The sounter-petitioners obtained в 


petition I am 
District 
rateable 


desres in Original Suit No. 200 of 1904 
on the file of the Prinsipal Distriet Mun- 
sif’s Court, Rajahmundry, against the same 
judgment debto:. Under the provisions of 
seation 63 (1) of the Code of Civil Prosedure 
the attashed properties were brought to 
sale in the District Judge’s Court, the 
Distriot Munsif in the meautime stopping 
the sale in his Court and adjourning the 
execution petition put in beforehim pending 
the disposal of the matter by the higher 
Court. 

І am asked to revise the order of the 
Distrist Judge on two grounds: first, that the 
District Judge erred in entertaining the 
application, dated the 31st January 1919, put 
in by the sounter-patitioner asking for 
rateable distribution, The point is that the 
applisaticn, when made on the 3lat January 
1919, was over 12 years from the date of 
the deeree, š, в., the ist August 1904, 
aoless the prossedings before the District 
Courí oan be regarded as a sontinuation of 
those before the Distriet Mansif’s Court, 
before whieh latter Court there is по 
doubt that there was an exesution petition 
pending at the time when the proceed. 
inga were removed to the Wistriet Oourt 
by operation of sestion 63; and also, by 
the order of the Distriet Munsif's Court, 
dated the 30th January 1v19, directing 
that the deeree вору and the execution 
resord shonld be sent .to the Court of 
the Distriet Judge. 

The learned Vakil for the petitioner on 
these fasts urges that, under sestion 48 
of the Oode of Civil Prosedure, the appli- 
sation dated the 3lst January 1919 ів 
barred аз it was over 12 years old. ' 

Now the firat remark to bs made on this 
petition is that the Court is very slow to 
interfere in revision where there ів & se 
parate remedy open, See Sri Krishna Doss v, 
Onandook Chand (i)and Subbiah Pillai v, 
Кайазат villai (2). Of. also A. Gaeble v. 
Ramayt Атта! (8). The Privy Ооппей 
has laid down the  seope of seotion 
115 in Balakrishna Udayar wv. Vasudeva 


(1) 4 Ind. Oas. 509; 32 M. 384, 6. М, І, T. 126;-19 
M. L. J. 807. 

(2) 26 Ind, Oas, 19; 1 L, W. 905, 

(8) 24 Ind. баз, 781; 1 L, W, 282. 


Yol. LXIV] 


INDIAN OASES, 


495 


VENTALA VERARAZU t£, KORUVELLA BUBBARAYUDU, 


Aiyar (4), where their Lordships say 
that the seetion applies to jurisdiction alone, 
the irregular exercise or non-exersise of it, 
or the illegal assumption of it. The sea. 
tion is not dirested against the eonelu. 
sions of law or factin whieh the question 
of jurisdietion is not involved. Неге the 
learned Distriet Judge has held that the 
applisation to him is but aa insidental 
applieation in furtherance ofthe exeention 
proseedings still pending in the Distriot 


Munsif's Oourt, He may be wrong, 
but the faat that his decision is wrong 
is по ground for revision, See Amir 


Hassan Khan v.Sheo Baksh Singh(5), Koppaka 
ло v. , Robertson (6) per Seshagiri 
Áiyar, J. and  Ponnurangam Pillai v. Lal 
Khan-Sahib (7) per Oldfield, J., where i$ was 
held that a wrong exercise of javiadistion 
was no ground to interfere. 


+ The learned Vakil for the petitioner bas 
not been able to show me any aüthority 


to the effest that the learned ‘Distrist Judge 


was wrong in soming to the sonelusion that 
the applisation before him was not а new 
applieation within the meaning of sestion 
48 of the Ocde’ of Оу] Prosedure, In 
fast the ruling in Muhammad Nabi Reza v, 
William Alfred Thomas (5) seems to support 
the opposite view. There 16 was pointed out 
that the theory . of continuation applies 
only where the previous applieation has been 
interrupted. by. reason of sirsumstanees 
over whioh the deeree.holder had no aon- 
trol, The theory was applied in that ease, 
and it seems to me that this is pre-emi- 
nently a ease in whieh the theory should 
be applied, It eannof be said to have 
been owing to any siroumatances under the 
eontrol of the eounter petitioners that the 
proseedings were removed under seetion 


(4) 40 Ind. Cas. 650; 40 M. 793 ab p. 798; бо) 
M. W. N. 628; 15 A. L. J. 645; 2 P. L. W. 101; 83 M. 
L. J. 69; 26 О, L. J, 148; 19 Bom, L. R. 716; "is W, 
(P0) C. W. N. 50; 11 Bur. L. T, 48; 4417, А. 261 
P. 0.). 

(5) 11 О, 6; 111. A. 287; 4 Sar. P. О. J. 559; 
Rafique and Jackson's P.C. No. 83; 5 Ind, Dec. 
(x. в., 460. 

(6) 52 Ind. Cas. 641. 

(7) 37 ind. Сая. 348. 

(8) 21 Ind. Cas, 928, 


63 of the Code of Civil Prosedure to the 
Court of the Distriot Judge. 


The second ground urged before me is 
praetieally a repetition of the first, that 
the District Judge wrongly assumed juris. 
dietion in holding that the application 
before the District Munsif was sontinued 
by the applisation before the Distriet 
Judge. I am of opinion that the District 
Judge is right. Sestion 48 of the Code of 
Civil Prosedure says that no order for the 
execution of the same desree shall be 
made upon any fresh applieation presented 
after the expiration of 12 years. The 
application before the Distriet Judge was 
fresh, only in the sense that it had not 
been before the Diatrist Oourt before, for 
the very suffisient reason that the prosead- 
ings in which. the sounter-petitioners were 
interested were not removed to that Court 
till the day before. tbe application was 
made to me, These are not, in my opinion, 
fresh  proeeedings within the misehief 
Of the sestion, 16 would be most inequit- 
able that the deoree-holder, while proseaut- 
ing his’ remedy in the proper Court 
(in this aase the Court of the District 
Munsif), where he has an exeeution peti- 
tion pending within time, should be de- 
prived of his remedy simply by resson' of 
eireumstanses over whish he had по oon- 
trol, The proeeedings were removed to tha 
Oourt of the Distriet Judge, to whieh Court 
he makes an  applieation at the earliest 
opportunity for rateable distribution. 


For all these reasons, in my opinion, 
the order of the Distriet Judge is eorrect 
and this eivil revision petition must be dis- 
missed with costs. 


M, G. Р, 


Pettiton dismissed, 
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.BAZAUR RAHMAN V, ATHAR HUSSAIN, 
PATNA HIGH COURT. 
Отт, Revisio No, 98 or 1921, 
June 29, 1921. 
Present: —Myr, Justiss Ross. 
Moulvi Syed RAZAUR RAHMAN— 
PLAINTIFF —PETITIONER 
versus 
ATHAR HUSSAIN AND orHERS—DREFENDANTR 
—Oprosite PARTY. 
Civil Procedure Code (Act V of 1908), s. 


О. VII, v. 10—Plaint returned by both Munsif and by 
Small Cause Court—Revision, 


- А plaint was returned by a Munsif for presenta. 
tion to the Small Cause Court. The Small Cause 
Court also returned it,,on the ground that a ques- 
tion of title to immoveable property was involved 
in the case. The Munsif again refused to entertain 
it. Tho plaintiff went up to the High Court in 
revision against the last order of the Munsif : 


. Held, that the whole case being before the High 
Court, ib was entitled to make such an order as 
would enable the plaintiff to have his action tried. 


Application against an order passed by the 
Munsif, Third Court, Gaya, dated the 14th 
April 1921. 


Mesars, Lakshmi Narayan Singh and 
Shiveshwar Dayal, for the Petitioner. 


Mr, Achalendra Nath Das for Mr. Kailaspatt, 
for the Opposite Party. 


JUDGMENT,—This is an applieation for 
revision of;an order passed by the Munsif of 
the Third Oonrt .of Gaya on the 14th April 
1921. The plaintiff, who is the applicant, 
brought а suit for damages for wrongful 
destruetion of his ancestral dwelling-house 
and removal of the materials thereof, in the 
Court of the Third Munsif of Gaya, on the 
916% January 1921, The Munsif was of opinion 
that the suit was a suit cognizable by a Court 
of Small Causes and returned the plaint for 
presentation to that Court. The plaint was 
duly presented in the Court of Small Causes 
butthe Judge of that Court, considering that 
the suit involved a question of title, direoted 
that the plaint be returned to be filed in the 
proper Court, The plaint was refiled before 
the Third Munsif, who adhered to his pre- 
vious order. 


In my opinion, the order passed originally 
by the Munsif not having been set aside, the 
same Court, when the plaint was refiled before 
it, had no alternative but to pass the order 
whish it has done, It is sontended that 
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as the present application is dirested only 
against that order, the plaintif sannot 
have any remedy. I am unwilling to 
adopt that view, besause if it is adopted, the 
plaintiff is without any remedy at all beaause 
the Munsif’s Court is slosed to him, and the 
Small Oause Court Judge has refused to 
entertain hie suit, and no applieation has 
been made against that order either. But aa 
both the orders are before me, and the whole 
ease, lithink that 1 am entitled to make sush 
an order as will enable the plaintiff to have 
his astion tried. 


In my opinion, the question of title arises 
only insidentally, if at all, The action is an, 
stion for damages and the suit is one eogniz- 
able by a Court of Small Causes. I, therefore, 
set aside the order of the Subordinate Judge . 
returning the plaint and direst that the suit, 
be tried аз а small sause by the Court of 
Small Oauses in Gaya. The time whieh has 
been'taken in moving different Courts in bona 
fide prosesution of this suit will be exeluded 
in somputing the: period of limitation. 


There will bs no eosta, of this applisation. 


Let the plaint be sent to the Oourt of Small 
Causes, Gaya, in order to be registered and 
the suit tried there. MIC 


Order accordingly, 
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LAHORE HIGH COUR. ` 
Criminas Revision Petition No. 506 or 1921, 
September 5, 1921. к 
Present:—Sir Shadi Lal, Kr., Ohief 

Justiee, 

HARNAM SINGH AND ANOTHER 

— A O0U8ED— PETITION DRS 

versus 


EMPEROR— RESPONDENT. 


Northern India Canal and Drainage Act (ҮШ of 
1878), ss. 81, 70° (12)—Rules framed under s. 31, 
rr, 10, 883—Canal water used for building pucca house 
—Offence. 


Section 70 (12) of the Northern India Canal and 
Drainage Act punishes a person who violates any 
rule made under the Act for a breach of which a 
penalty may be incurred [p. 498, col. 2.] 


Therefore, although the use of water from a 
tank which has been filled with canal water for 
the purpose of building a pucca house is un- 
authorised by rule 10 of the rules framed under 
section 81 of the Northern India Canal and 


Drainage Act, there is no penalty attached to, 


such use, and а person guilty of such use 
cannot be punished under section 70 (12) of the 
Act, [ p. 498, col. 2.] 


Case reported by the Sessions Judge, 
таро, with his xo. 171 J of 3186 March 
21. 


FAOTS.— The aeeused Harvam Singhis а 
resident of. village Abul Kharana in the 
Tahsil of Fazilka. There is a tank in 
this village whish is supplied with орпа! 
water. The aesused is said to have used 
the vanal water from thetank for building 
a pucca house without в lisense in oon- 
travention of rule 10 of the rules passed 
under section 31 of Ast VIIL of 1873 (vide 
Notifisation No, 649-1 dated 5th April 1898). 
The Exeentive Engineer, Bhatinda, direoted 
. prosecution of the aesused and sent the 
saso to the Deputy Collestor, Bhatinda, fordis. 
posal but on the applisation of the acsused, 
the ease was transferred to the Oourt of 
the Sub Divisional Officer, fazilka, who 
pointed out that he had already expressed 
his opinion in this sase on a referense from 
the Deputy Commissioner, so the ease was 
finally sent to the Court of Sardar Muham- 
mad Ishaq Khan, Magistrate, First Class, 
Ferozepore, who aonvisted the assused under 
the above-mentioned sestion for violation 
of this rule and sentenced the aeeused to 
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a fine of Rs, 30 or in default to 15 daya’ 
simple imprisonment each. 


The aesused on convistion by Sardar 
Mohammad Ishaq Khan, oxersising the 
powers of a Magistrate of the First Olass in 
the  Ferozepore Distrist, was sentenced 
by order, dated 3186 August 1920, under 
seation 70 (12), Canal and Drainage Aot 
of 1873, to а fine of Hs, 30 orin default 
io 15 days’ simple imprisonment each. 


GROUNDS,— The fasts alleged by the pro- 
geeution may be briefly stated as followa for 
the purposes of this revision. 


The sosused Harnam Singh is the resident 
of the village Abul Kharana, There is & 
tank in this village whieh is supplied with 
canal water. The aseused ia said to have 
used the sanal water from this tank for 
building а pucca house without а lisense 
in eontravention of rule 10 of the rules 
passed under  sestion 31 of Aob VIIL 
of 1873 (vide Notifiaation No. 649.1, dated 
5th April 1898). The acsoused has been, 
therefore, sonvieted, under seotion 70 (12) 
of Aet VIII of 1873, for violation of this 
ruleand senteneed to a fine of Rs. 30, 

The aosused denied in the lower Court 
that'he used the sanal water in fhe tank 
for the aforesaid purpose and alleged that. 
a false sase had been set up owing to 
enmity by the Zilladar and others. The 
lower Court has, however, found the factum 
of the uso of oansl water for the purpose 
of a pucca house proved and this finding 
of fast cannot bs eballengad in this revision, 
The only point whish seems to be worth 
considering is, whether on the facts'alleged 
the aesused has bsenrightly eonvisted under. 
seotion 70 (12), Aet VIII of 1873. 


Sestion 70 (12) renders в person who 
violates any rule made under the Aot for 
breash whereof a penalty may be insurred 
liable to punishment. Now, rule 10 under 
sestion 31 of the Ast for breash of whieh 
the asensed is sonvisted doss not seem to 
provide any sueh penalty. Rule 10 merely 
lays down the conditions under whioh sanal 
water may be supplied for different pur. 
poses, and makes provisions for the sharging 
of ¢ertain rates, ete. The prosesution ease 
apparently was that the tank in Abul 
Kharana had been filled under provision Í 
of rule 10 of the aforesaid rules and the 
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water therein could not be, therefore, used 
for building a pucca house. Now this 
provision only lays down that no tank 
shall be во filled unless exolusively 
used for domestic purposes, for watering 
sattle or manufacture of brieks not sub. 
sequently burnt or for pise wall building. 
It thus makes it ineumbent on the sanal 
authorities to see that eanal water is supplied 
free of eharge only for such tanks, but 
preseribes no penalty for the oase of an 
individual who uses the water so supplied 
for purposes other than those mentioned 
above, Nor do I find any other provision 
in the rules laying down any penalty for 
а ease of this kind. Provision II lays 
down the proceedure and says that the license 
granted therein will be subjest to the provi- 
sions following it. Provisions VI and VII lay 
down oertain penalties, but unless provision 
I-is to be taken to mean that any indivi- 
dual who uses the canal water supplied 
thereunder for purposes other than those 
mentioned thereir, is guilty of the breash 
of the rule and is liable to the penalty 
under provision VI, I do not think the 
sonvietion in the present case sould stand. 
Sueh a construction would, however, be 
searcely justified by the plain wording of 
the provisions. 

The acsused has been convisted by a 
Oriminal Court and for sueh a sonvistion, 
the penal provisions have to be striotly 
construed. For the reasons given ‘above, 
whieh have been urged on behalf of the 
nesused, I consider the validity of the воп- 
viation to be extremely doubtful I, there. 
fore, submit the resord for the orders of 
. the Hon'ble Judges of the High Court, 

Mr. Ganpat Rai, for the Petitioners. 

Dewan Khilinda Ram, R, S., Publis Prose- 
outor, for the Respondent. 


ORDER.—In the village of Abul-Kharana 
there’ is a tank. which is supplied with 
sanal water. The Magistrate has found that 
the aeeused used the «canal water from 
this tank for building a pucca house with- 
out a lisense, in contravention of rule 10 
of the rules framed under sestion 31 of the 
Northern India Osnal and Drainage Ast 
VIII of 1873, and hehas consequently obñ- 
vieted them under section 70, sub-sestion 
19, of the aforesaid Aet and оюна 


them toa fine of Re. 39 each, 
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Now, sestion 70 (12) punishes a person 
who violates any rule made under the Aot 
for a breash of whioh a pensliy may be 
ineurred; and tbe question for determination 
is, whether the oonviot has transgressed 
apy rule for which a penalty has ‘been 
provided. It is true that rule 10 framed 
under sestion 31 of the Aot enumerates 
the purposes for which the water froma 
tank whieh has been filled with canal 
water oan be used and that bs bnilding 
of & pucca house is not ono of the pur- 
poses mentionsd in the rule. Тһе learned. 
Vakil for the Crown, however, admits that’ 
the role does not preseribe any penalty for 
an unauthorised nse of the sanal water 
but places his reliansa upon rule 33 whieh, 
in my opinion, has no applieation to the 
ease, That rule prescribes the sharges 
Jeviable for eanal water used in an un. 
authorised manner or suffered fo гоп 'фо’ 
waste, and in calsnlating the charges it 
takes into ascount the area of: eultivated 
or unoultivated laud in’ respeot of ‘whieh 
the water has been  ussd in 'an uns, 
&ubhorised manner or suffered fo run tn 
waste. The use of the expression “area” 
in the rule indisstes that 16 did not воп. 
template the case of the building of а: 
pucca house with whish we are dealing, 
and I must, therefore hold that the present 
cass is not covered by that rule. 

The léarned Vakil for the Crown has 
not invited my attention to any other rule 
which imposes a penalty for an uns 
authorised use of the sanal water from a 
tank, and 1 mast, therefore, soneur in the 
view of the learned Sessions Judge that 
the requirements of  suh-seetion 12 of 


. section 70 have not been fulfilled, Аевога. 


ingly I asaept the applisation for revision 
and setting aside the aonvistions and the 
sentences direst that the fines, if realised, 
be refunded to the accused. 

Application accepted, 
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NAGPUR JUDICIAL COMMISSIONER'S 
: COURT, 
Orxrminan Revision Petrrion No, 119 ов 1920, 
September 9, 1920, 
Present: —Mr. Batten, Offisiating J. C. 
HIRASINGH-—Ao0088ED —APPLICANT 
versus 


EMPEROR—RESPONDENT. 


Penal Code (Act XLV of 1860), s. 188—0. P. 
Tenancy Act (II of 1917), з. 219—Summary ejectment 
—Order of Deputy Commésssioner—Disobedience of order 
— Punishment, ` 

' 


A person who disobeys the order of а Deputy 
Commissioner, made under section 219 of the С. P. 
Tenancy Act, for his summary ejectment is liable to be 
punished under section 188 of the Penal Code for 
disobedience of that order. гр. 500, col, 1 J 


Oriminal revision against an order of the 
Distrio Magistrate, Hoshangabad, dated the 
14th February 1920, sonfirming that of the 
Naib.Tahsildar and Magistrate, Sesond Class 
Hoshangabad, dated the 26th November 1919, 

Mr. К. К, Gandhe, for the Applicant, 

The Hon'ble Mr. G. Р, Dick, Standing 
Counsel, for the Orown. 

JUDGMENT,.—This is an application for 
revision of the judgment of the District Magis- 
trate, Hoshangabad, dismissing the appeal 
of the applisant Hirasingh' against his 
eonvieion by the Naib-Tahsildar, Sesond Class 
Magistrate, Hoshangabad, who sentenced him 
to a fine of Rs, 25 under sestion 188, Indian 
Penal Code. 

The applisant was ordered by the Deputy 

Commissioner to vacate certain common village. 
land and failed to eomply with the order, 
The Deputy Commissioners order runs as- 
follows: — 
. "Under sestion 219, Land Revenue Ast, 
T direst that Hirasingh be summarily ejested 
from these numbers and the hedge he bas 
sonstrusted round the field be. removed to 
allow free assess by other villagers." 

The land was рэгу sommon grass land 
used by the villagers for grazing and for 
threshing floors, and partly burial ground. 
It is not denied in this Court that the order 
was duly. communisated to Hirasingh and 
was disobeyed. He was in fast given 
great latitude and extension of tims was 
granted to him, 


The only ground of revision pressed is the. 


first, whish is that non-eomplianes with the 
order passed by the Deputy Commissioner 
nnde». gastion. 719. 0f the Land Revenus 
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Aat is not an offence punishable under gestion 
188, Indian Penal Code, and that the proper 
remedy was the one specified in section 219, 

The relevant portion of sestion 219 of 
the Central Provinees Land Revenue Aot, 
1917, is the first part of sub-seotion (1), which 
runs ав followe:— 

“Any person, who eneroaehes upon any land 
set apart by an entry in the village administra- 
tion paper of a Mahal for communal purposes, 
or upon any land whioh is the property of 
Government, may be summarily ejested by 
order of the Deputy Commissioner, and 
any өгор whish may be standing on the land, 
and any building or other work which he 
тву have sonetrueted thereon, if not removed 
by him within sush time as the Deputy 
Commissioner may fix, shail be liable to 
forfeiture.” 

It is argued for the applicant that the 
only means of enforsing the Deputy 
Commissioner!'s order of summary ejestion 
is the forfeitura mentioned in the seation, the 
order of ejestion being preliminary to the 
action to be taken by the Deputy Oom. 
missiner by means of forfeiture. It has been. 
held in Ohandratanta De, In the matter 
of the petition of (1) that seation 188, 
Indian Penal Code, applies to  ordera 
made by publie fanetionaries for publie 
purposes, and not to an order made in s 
civil suit between party and party, and 
this ruling was approved in Emperor v, Raghu- 
bir Singh (2). Ib is urged that the Deputy 
Commiasioner’s order is analogous to a oivil 
desres, one party being the applicant, and 
the other the publio represented by the 
Deputy Commissioner. In support of the 
contention that the order for ojestment is 
merely preliminary to forfeiture, relianee is 
plased on Queen-Hmpress ү, Subramanian (3), 
where it was held that a notiee under sestion 
98 of the Madras Loeal Boards Aot, 1884, 
was 8 mere preliminary to sation to be taken 
by the President under sestion 100, and 
was .à mere notio and not an order of 
the kind eontemplated in seoetion 188, Indian 
Penal Oode. 

In my opinion the Deputy Commissioner's 
order is not in any way analogous to the 

(0 60.443; TCL В, 350; 5 Ind, Jur, 412-8 
Ind. Dec. (м. в) 289. 

(2) 14 C. P, L, R. 174. 

(3) 20 M. 1; 1 Weir 140; 1 Weir 797;7 Ind, Dec, 
(x3) L 
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-dearee ofa Civil Court: It is an order 
of a publie servant spesialiy empowered by 
law to make sush an order. Moreover, in 
sub.sestion (1) of séetion 919 the portion 
beginning with the words "and any arop” 
plainly, in my opinion, give further powers to 
the Deputy Commissioner in addition to his 
power of summary ejestment and do not limit 
his power of ejestment or preaeribe how that 
ejestment is to beearried out, In some sages, 
as in this, the'forfeiture of orops or buildings 
may not amount to somplete ejestment, for 
the eneroasher may continue to oseupy 
the land even if hiserops or buildings are 
forfeited. 

The Oentral Provinses Land Revenue Aet, 
1917, does not prescribe any special: means for 
enforcing the order of ejestment. The 
provisions of sestion 219 (1) of the Central 
Provinses Land Revenue Aot, 1917, are 
similar to those of sub-sestion(3) of sestion 59 
of the „Borar Land Revenue Code, where the 
words summarily evioted' are used instead 
of “summarily ejeeted," а distinction without 
a differense. The Berar Code too does not 
provide any machinery for eviation. Section 
61 of the Bombay Land Revenue Code, 1879, 
contains a provision in the same terms as sub» 
seotion (3) of the Berar Land Revenue Code, 
but section 202 of the Bombay Code 
prescribes the mode of evisting a person in 
wrongful possession of land. The Oolléetor 
serves a notice on the person requiring him 
to vacate the land within a time fixed; if 
sush notise is not obeyed, the Collestor 
removes or deputes a subordinate to remove 
the person; andif tbe offiser removing the 
person is resisted and obstrueted, the Oolleator 
may issue a warrant for the arrest of the 
person and eommit him to oustody, without 
prejudiae to any lawful proseedings for the 
punishment of sueh résistanee or obstrustion. 
Whether or not in Bombay the person would 
be liable to proseention for disobediense of the 
order to vacate in addition to the further 
remedy provided by the seetion, I have no 
doubt that in the Central Provinees, where 
the Land Revenue Aat eontains no provisions 
for enforeing an order of summary- ejestment 
passed under sestion 219, the person disobey- 
ing the order is liable to be punished ufder 
gestion 158, Indian Penal Code, for disobedi- 
ense of the order, As I have already pointed 
out, the latter part of sub.sestion (1) is supple- 
mentary to and not in restriction of the first 
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part. It may be that the Deputy Commissioner 
ean enfores his order by means of physical 
ejectment, but, however this may be, the 
Deputy Commissioner, as he had statutory 
power to do, ordered the applicant to vasnte 
the land, and the order was diaobeyed. All 
the ingredients nesessary to constitute an 
offense under seetion 188, Indian Penal 
Code, are present, and I have no doubt that 
the sonvietion of the applieant’is justified 
by law. The revision applieation is dismissed, 
Application dismisséd. 


* 





LAHORE HIGH. COURT, 
Orinar Revision Petition No. 339 or 1921, 
July 21, 1921. 

Present ;—Sir Shadi Lal, Kr., Ohief Justise. 
GAJJA NAND AND ANOT2ER—ÜOAVIOTS— - 
PErITIONERS 
versus 
EMPEROR тнкосан PRABHUMAL — 

COMPLiINANT— RESPONDENT, — | 
Penal Code (Act XLV of 1880), s. 494—Вїуату——, 


Hindu Law —Daughter—Marriage performed by mother 
— Fraud —Mavrríage valid until declared invalid, 


A Hindu marriage is a sacrament anda marriage 
whioh is duly solemniged and is otherwise valid is 
not rendered invalid merely because itis brought 
about without the consent of the guardian 
in marriage or even in contravention of an express 
order of the Court. [p. 501, cols. 1 & 2.] 

A marriage tainted by fraud ів a voidable trans- 
action, but it is binding until it is set aside by a 
competent Court Unless it is declared to be in- 
valid, it can sustain an indictment for bigamy. 
Lp. 501, ool. 2.] 

Petition,.under sestion 439, Oriminal 
Prosedure Code, for revision of an order 
óf the Sessions Judge, Hissar, dated the 15th 
Desember 1920, afürming that of the 
Distriet Magistrate, Hissar, dated the 2nd 
September 1920. 

Messrs. Bevan Peiman and Nanak Ohang 
Pandit, for the Petitioner. 

Mr, Des Raj, Sawhney, for the Complainant, 

JUDGMENT,.—This eriminal ease arises 
out of an unfortunate dispute between & 
Hindu wife and her husband regarding 
the right to give their daughter in mar- 
riage. It appsars that the wife, Musammat: 
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Haryan, fell ont with her husband, баја 
Nand, probably on aesount ofthe latter 
having married another wife and that she 
left her husband's house and migrated 
with her minor daughter, Musammat Dhapan, 
to the house of her brother, Ballu. While 
she was there, she, probably instigated by 
her brother, performed the marriage of 
Musammat Dhapan, who was only nine years 
old, with one Pirbhu, а man of 40 years 
of age. There is some evidense to the 
effect that the child was practically sold 
to this man, who himself admits that he 
paid Rs, 5,000 as а quid pro quo for the 
girl, 

The father, when he learnt of this an« 
fortunate affair, made an applisation to а 
Magistrate, who issued a warrant under 
sestion 100 of the Oriminal Prosedure 
Oode. Thereupon Ballu appeared with the 
girl and handed her over to her father. 
The latter, & few months afterwards, solem. 
niaed the marriage of his daughter with 
one Kirpa Ram, .and it jis this sesond 
marriage whioh has led to the proseeution 
bf the father and Kirpa Ram for abetting 
the offence of bigamy. 

The Oourts below have held that the 
eharge of abetment has been established, 


‘and after giving my oareful and anxious 


| 


sonsideration to all the eirsumstanaes of the 
ease and to the law bearing upon the 
subjeet, I eonour in the eonelusion reashed 
by them. There ean be no doubt that the 
marriage of a girl of nine years with а 
màn of 40, prompted as it was by the 
supidity of her maternal unsle and by the 
resentment of her mother against her 
husband, was not in the interests of the 
girl; but the orusial question for deter- 
mination is whether it was a void transae- 
tion and had sonsequently по existense in 
the eye of thelaw. Now it has been found 
as в fast that the mother aetually selebrated 
the marriage, and the presumption is that 
the usual eeremonies were performed. 

The law is perfestly elear that the father 
iw the proper person to give his daughter 
in marriage, and that unless the father 
has deserted his wife and daughter, the 
mother sannot give tha daugbter in marriage 
without the sonsent of the father. But & 
"Hindu marriage is a sacrament _ and the 
rule is now firmly е 
merriage whieh is “duly solemnised and ig 
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otherwise valid, is not rendered invalid 
besause it was. "brought about without the 
eonsent of the guardian in marriage ог 
even in contravention of an express order 
of th» Oonrt, vids, enter alia, Maya Dew 
v Ram Ohand (1) 

It ia, howaver, sontented that the mother 
апі her brother brought about the marriage 
by friud, but the simple answer to this 
sonteution is that, though a marriage may, 
on that aesount, be deslared to be invalid, 
it ig not a nullity. A marriage tainted 
by fraud is a viodable transastion, but it 
is binding until it is set aside by a eom: 
patent Oourt. Unless it is daslared to be 
invalid, it ean sustain an indistment for 
bigamy, 

While aympathising with the father, I 
find no valid reason for dissenting from 
the sonelusion that he has infringed the 
provisions of law. I must, therefore, sonfirm 
the sonvistion and dismias the applisation 
for revision, 

Revision rejected. 


(1) 31 Ind, Cas, 186; 20 P. І, R, 1916; 177 P. W, 
В, 1918. 


BOMSAY HIGH. 0007ат. 
Oatminat Rerzag«ca No. 23 of 1921. 
July 28, 1921. 
Present: —Sir Norman Masleod, Kr., 
Chief Justise, and Mr. Jastiss Shah. 
EMPEROR — Рвоввсоток 
versus 
RUSTOMJI MANCHERJ(— 
А ссгакр, 
Ее: Procedure Code (Act V of 1898), ss. 260» 


842—Penal Code (Act XLV of 1860), s. 290— 
Public nuisance—Summary trial —Omission to examine 


accused. 


An important case of a public nuisance under sec- 
tion 239, Penal Code, ought not to be tried sum- 
marily specially where the accused desires it to be 
tried in a regular manner 

Per Shah, J, Macleod, О. J. dubitante).—An 
omission to examine an accused person under seo- 
tion $4& ina summons case vitiates the proceedings. 


Fernandez v. Emperor, 59 Ind, Cas. 129; 45 B, 672; 
E Bom. L. R. 1040; 22 Cr, L. J. 17, followed, 


S7 А 
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BUDHA v. EMPEROR. ` 


Criminal referense made by the ‘Sessiors 
Judge, Surat. 

Mr. G. N. Thakor, for the Accused. 

Mr. P, B, Shingne, for the Complainants. 

i JUDGMENT. 

М лсгкор, C. J.—The accused is charged with 
having sommitted a public nuisause in that 
he worked a flour mill in a residential 
neighbourhood, He was  eharged under 
gestion 290, Indian Penal Code, and the 
proecedings have been referred to this Court 
by the Sessions Judge on aseount of the 
eondust of the Magistrate, in that he tried the 
ease summarily although an applisation was 
made by the aseused that the ease should not 
be tried in a summary manner, The result 
has been that although the ease lasted fora 
sonsiderable time, there js no resord of the 
trial from whieh we ean form an opinion that 
the sonvietion was right. In the end the 
aesused has been fined Rs. 25. But the 
result of the conviotion is that he is unable 
to earry on his business and work the flour 
mill, without rendering himself liable to 
further sonyistion, 

That no doubt ia a very serious matter, 
The question whether this floor mil is a 
publis nuisance is one whish ought to be 
properly tried, 

There is another objestion that the state- 
mentof the aesused was not taken under 
seotion 342, Criminal Prosedure Code, Iam 
aware, as the authorities stand at present, 
that is a fatal objection, 

Bub my own mind is perfeatly open on the 
point, and sonsidering the provisions of the 
Oriminal Proeedure Code with regard to 
proseedings in sammons eases and the 
enormous addition to the Magistrates’ work 
whish із neeessitated by their having to record 
the statements of the aeeused under seotion 
342, Oriminal Prosedure Code, in every ease, 
І shall weleome any opportunity whieh 


. might ossur for the question being recon. 
: sidered. é ©- 


.gentense should be set aside. 


The sonvistion and sentenas are set aside 
and the fine, if paid, to be refunded. 

Внан, J,—I agree that the sonvistion and 
The prosedure 
adopted was not suited to -the requirements 
of the ease: and I think that the learned 
Magistrate should not have tried it sugmari- 
ly. As regards the effest of not examining 
the. aeeused under sestion 342, Oriminal 
Prosedure Code, ina summons ease, speaking 
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for myself, I sea no reason to doubt tbe 
sorrestnesa of the view-whieh Orump, J., and 
I have taken in the ease of P'ernander v, 
Emperor (1). 

Üonviclton and sentence set aside. 


(1) 59 Ind, Cas. 129; 45 B, 672; 22 Bom. L, R, 
1040; 22 Cr, І, J. 17. ‘ 


LAHORE HIGH COURT. 

OnIMDNAL Appgsat No, 565 ox 1921. 
October 24, 1921. 
Present; —Mr, Justise Seott- Smith. 
BUDHA AND anoTanr—Oenviors— 
APPELLANTS 
t6rsus 
Р EMPEROR— RESPONDENT, 


Evidence Act (I of 1812), s, 2] —Information leading 
to discovery of property— Proof. 


Once property has been discovered in consequence 
of information received from a suspected person, 
it cannot be re-discovered in consequence of in- 
formation received from another suspected person, 
It is only the information that was given by the 
first person and which led to the actual discovery 
which may be proved under the terms of section 27 
of the Evidence Act. [ р, 503, col, 2.] 

Appeal from an order af the Sub Divi. 
sional Magistrate, First Olass, exereising en: 
haneed powers under section 30, Criminal 
Prosedure Oode, Kasur, District Lahore, 
dated the 19th May 1921, 

Mr, Saunders, for the Appellants, 

Diwan Ram Lal, for the Government 
Advosate, for the Respondent. 

JUDGMENT.—Five persons have been 
eonvieted by the Sub-Divisional Magistrate 
of Kasur for dacoity under sestion 395, Indian 
Penal Code, and have been senteneed to 
seven years’ rigorous imprisonment eaoh, 
Budha and Sheru have appealed to this Oourt 
through Mr. Saunders, Advosate, and 
Chandu, Sawan and Sobha have appealed 
through the Superintendent of Jail. All 
the appeals may sonveniently be disposed 
of by one judgment. 

The fasts and the- evidense are clearly 
set forth in the judgment of the 
Magistrate, The evidence is divided by him 
into three heads, Firat of all we have the 
statement of Sawani, approver, secondly, those 
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is the evidenee as to the production of part 
of the stolen property from various places 
by eaoh of the appellants, and thirdly, there 
is the track evidence. Mr, Saunders has not 
attempted to sritisise the evidences in detail, 
but has sontented himeelf with eontending in 
support of his third ground of appeal that the 
trackers very shortly after the dasoity 
had trased the traeks of the offenders up 
to the Railway and had, therefore, found out 
the places on the bank of the watereourre 
near the Railway from whish the appellants 
are said to have produeed some of the stolen 
property. His eontention is that the Polise, 
therefore, knew beforehand where some of 
the stolen property was hidden and that they 
took the suspeated persons to the plases and 
made them dig out the stolen property. 
The evidence of the trackers shows that the 
tracks were only followed up to a distanse of 
300 karams or so from the seene of the 
daeoity after whieh the dasoits» apparently 
erossed the Railway and the traeks were 
lost. It is not'slear from the evidence of the 
trackers or that of any of the other witnesses 
on the reaord that the trasks were trased up 
to the watercourse from which various dis. 
eoveries were made. I have searebed in 
vain for any evidenee to show that the 
trackers saw any marks on the watersourse 
such as would lead to the inference that 
коше of the stolen property had been buried 
there. Ido not think i should be justified 
in assuming, in the absense of evidence, that 
the traskers had found ont the plaee or places 
on the wateroourse from whish stolen prop- 
erty was prodused, and the mere fast that 
it is possible that they did and that the 
Poliee knew beforehand where some of the 
property was buried, does not justify tha pre- 
sumption that the Polise astually did know 
and that the evidense as to the appellants 
produeing the property from yarious places 
is sonaceted. The witnesses to the produstion 
inslude an Honorary Magistrate and other 
respestable persons and prima facie there is 
no reason to disbelieve their evidence; 
Budha and Sheru produced property only 
from the bank of the watercourse aforesaid, 
whereas Sawan and Chandu not only produe- 
ed property from that plaee but also from 
another plase 1% miles distant, and Mr. 
Saunders’ argument, if it had any foree in 
the sase of Budha and Sheru, does not apply 
to the ease of Sawan and Ohandu, Sobha 
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-prodused properiy from his own village, and 


there is no reason to disbelieve the evidenee 
on this point. In addition to tha ovidenes 
soummsrised by the Magistrate, there is the 
fast that Chandu was identified in Court 
by his voiae as one of the dasoits by Piru 
witness. The Magistrate has not attaehed 
any importanes to the traok ovidonee as he 
eonsiders that it is not abzolutely flawless. 
In my opinion it shouid not be absolutely 
rejested, but it is unnecessary in this ease to 
depend upon it, for the evidense of produe- 
tion of the stolen property is suffisient eorro. 
boration of the statement of the approver in 
regard to each one of the appellants, 

I notice from a perusal of the evidense 
that after the property had been dug out by 
some of the appellants, another suspested 
person was subsequently made to point out 
the same places. This sort of evidense is 
inadmissible and does not some within the 
purview of section 27 of the Indian Evidence 
Ast, Onee property has been diseovered in 
eonsequence of information reseived from a 
suspested person, it sannot be re.diseovered 
in sonsequénse of information reaeived from 
another suspected person. It is only the 
information that was given by the first 
person and which led to the aetual dissovery 
whieh may be proved under the terms of 
the seotion. I have earefully sonsidered the 
evidenee upon the resord and it is, in my 
opinion, suffisient for the oonvietion of all 
the appellants, and seeing that one at least 
was armed with a chhavi and that the 
dasoity .was a well-planned one, I do not 
eonsider that fhe sentences are foo sevare. 
The appeals are accordingly dismissed, 

: Appeals dismissed, 





BOMBAY HIGH COURT, 
ÜnrurwAL APPLICATION For REVISION 
No, 34 or 1921. 

July 22, 1921, 

Present :—Sir Norman Masleod, Кт., 
Chief Justise, and Mr. Justies Saah. 
RAMA NANA HAGAVNE —Acossso 

—APPLIOANT 
VETIUS 


EMPEROB-—Oerostrg Parry, 
Penal Code (Act XLV of 1869), s, 198—Fabricating 
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falseevidence—“Corrupt”, meaning of—False-evidence 
used by accused in defence— Evidence. 


The user of false evidence with the knowledge 
that it is false must ordinarily be “corrupt”, 
within the meaning ‘of section 196 of the Penal 
Code, from its very nature and the onus lies on 
the accused to show that there nre circumstances 
іп the case which prevent its being corrupt. The 
fact that he used the false evidence in his defence 
against a criminal charge is not enough to discharge 
the onus. [р. 506, col. 2,] 

Per Shah, J. — While there is no warrant for the 
proposition that an accused person when he uses 
fabricated evidence as genuine in his defenée can 
never do 80 corruptly, his position as an accused 
person must be taken into consideration in deter- 
mining on the evidence in a particular case whe- 
ther he uses it corruptly or not [p. 506, col. 2.] 

Where & public servant has been induced by an 
‘accused person to produce a fabricated document 
in order to support his false defence, it is not 
difficult to support the inference as to the corrupt 
use by him of the fabricated evidence as being 
within the scope of seotion 196, Indian Penal Code, 


.[p. 608, col. 2] 

Oriminal applisation for revision of an 
order of the Sessions Judge, Satara, confirm- 
ing eonvietion and sentenee-passed by the 
.Sub- Divisional Magistrate, First Olass, 
Karad. : 

Mr. А. G. Deasi, for the Aoeused, 

Mr. S. 8. Patkar, Government кюзде, 
-for the PEDI, 


` JUDGMENT, 

Mactz0b, O. J.— The aeaused was.convisted 
‘by the First Class Magistrate, Karad Divi- 
sion, of an offenes under seotion 196, 
Indian Penal ‘Code. He was originally 
eharged with having sommitted an assault 
on one Dhondi on the 20th July 1919. His 
defense was an alibi, and in support of that 
defense he produced а cattle pound ressipt 
and ealled the Patil of Ohindholi to prove 
that he was at that village on the day of 
the alleged assault. The defense was not 
believed and-the ascused was convicted. He 
was then sent for trial together with the 
Patil under the provisions of seetion 76 of 
the Oriminal Prosedure Code. The Magis- 
frate found that the Patil fabricated evi- 
dense in order to save the present applicant 
and that they both eorruptly used that evi. 
dence with full knowledge of ita false 


eharaoter.  . 
An appeal to the Sessions Judge was 
dismissed, . 


"We have been asked to exersise our revi- 
sional jurisdistion on the ground that it 
has been held by this Court in Imperator. v. 
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Bhausing Jalamsing, Criminal  Hevisional 
Application No. 26.of 1909, desided by Seott, 
С. J and Obandavarkar, J. .on 31st Mareh 
1909 (unreported), that an asensed per- 
son who uses false evidence whieh he knows 
to be false for the purpose of his defenee, 
cannot be said to use it sorruptly within 
the meaning of that word in seation 196, 
Indian Penal Code, unless it san be proved 
that the witness called to givethe false 
evidence had a corrupt motive. In that 
sase the applieant, who һай been eharged 
with having sommitted an assault, was found 
used false evidense, knowing it 
was false, to support an alibi whiah failed, 
and was convicted under seation 196, Indian 
Penal Code, It seems to have been argued 
in an appeal against the sentence that it 
was neeessary to prove that the person 
sharged under seetion 196 had illicit indnee- 
ment, but the Sessions Judge was of opinion 
that the word ‘sorruptly’ was a mere repro: 
duetion of the phraseology of the Law of 
England. On an applisation for revision to 
the High Court it was urged that seation 
196 of the Indian Penal Code did not apply: 
to the ease of an assnsed person who used 
false .evidensee in his own defense. The 
argument was supported bya sitation from 
a Report of Lord Мавапіву upon the Indian 
Penal Code addressed to Lord Anskland as 
Governor-General, The Court, after reciting 
the portion of the Report relied upon, 
observed: 

“Oar duty is to see whether the fasts of 
this ease come within the terms of section 
196 of the (Indian) Panal Code irrespeetive 
of the intentions of Lord Maeaulay as 
appearing from his Report.” 

It seems to me, with all due respest, 
unfortunate that the Court allowed the 
report to bs mentioned, as it was elearly 
irrelevant, and still it might tend to influ- 
ense the Court towards interpreting the 
sestion in sonsonanee with it. The Court 
said: 

С “Bat it is not slear that in so using it 
(the false evidense) there was any element 
of eorruption. We think that the word 
‘corruptly’ in the sestion_ig not used in the 
sanse of ‘frandulently’; for in the Penal 
Code the language is presise and sonsiatent 
and in section 471, a somewhat analogous 
sestion, we find the word ‘frauduleatly’ used 
fo indisate one of the alternative elements 
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in the offense. Nor 
'sorrupily! is the same as 
the sense 


wrongful gain or wrongful loss, 


definition of the word 'sorruptly',' bnt we 


think that in the presentease in order to_ 
bring tbe asoused within the sestion, there, 
should have been evidense that the witnesses. 
mentioned in the sharge ‘had been induesd. 


io eome forward by some corrupt motive 
provided by the aseused, Bribery in some 
form would be a eorrupt motive, There is, 
however, in the ease, во far as we have been 


able to aseertain, по evidense of the motive, 


whieh indused the witnesses. mentioned in 
the sharge to aome forward and give false 
evidenss.” 


Aasordingly the aseused was held: entitled 
to an aequittal, Ft is eertainly strange that 
a desision „of aush importanee ‘was nof son. 
sidered a fit one to be referred to the 
Reporter. No doubt we must endeavour to 
attash some meaning to the word corruptly’ 
in sestion 196. The mere user of false evi- 
dense is not suffisient, the user must be 
corrupt. There may be aases in whieh the 
user of false evidenoe will not support a aon- 
vietion, but must the oase of an assused 
person using false evidenee nesessarily be 
one of sush вавез unless eorrupt motive on 
the part of a falso witness is shown? 
‘Oorruptly’ is not defined in the Code, but I 
see no nesessity to sonsider whether it ia 
used in the senge of fraudulently or dishonest- 
ly. If the user had to be fraudulent or 
dishonest the Legislatura would have. said 
so. We must give to the word sorruptly its 
ordinary dietionary meaning. ‘Oorrupt’ is 
an adjestive of very general application. It 
refers to anything whieh has been ohanged 
so ва to become putrid, vitiated tainted. 
The method by whieh the shange is effeated 
is immaterial, though no doubt besause a 
living person's eharaster becomes vitiated 
by taking bribes, bribery and corruption 
have some tobe aonsidered as synonymous 
terms. 


Bat that is due to a eonfusion in thought 
between oause and effeet, whieh has led to 
an inexact use of the word corruption, 
Moreover, 
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do we think that. 
‘dishonestly’ in, 
in whish that word is used in. 
sestion 24, of having the intention of eausing: 
We вад. . 
not attempt here to give: вп exhaustive, 


. that any person other 


bribery is not the only sause 
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whieh produses sorruption. The learned 
Judges held that it must be proved that 
the witnesses had baen indused to give 
evidence on behalf of the defense from some 
sorrupt motive. І should have thought that 
the desire to ssreen an offender from the 
legal eonsequenses of his ast sould well be 
designated а sorrupt motive, and it сша 
not require evidence to satisfy the Court that 
the witnesses in giving false evidenoe had that 
desire, But I very muah doubt whether 
the user cannot be sorrupt unless it involves 
the eorruption of a third person, 


The question must be whether the action 
of an asoused person iu using false evidence 
for the purpose of his defense is of a 
different sharaster to similar astion by any 
other peraon. It would never be argued 
than an авацвей 
person eould not be sonvieted under see. 
tion 196, unless it was proved he had pro- 
cured tbe false evidence by. bribery or that 
the false witnesses were influeneed by eorrupt 
motives. There must, therefore, if this 
defense is to susseed, bs some element in 
the position of an aseused person whieh 
prevents his astion being sonsidered as- 
vitiated, tainted or putrid. This ean only 
be if we hold that an aseused person is 
entitled to do what would otherwise son- 
stitute an ' offense besanse he is on his 
trial for a sriminal offense. If the Logis- 
lature intended this, it is unfortunate they 
did not give a plaia effest to their intention, 
though no doubt it would seem strange to 
read in the Coda ‘an acaused parson who 
uses false evidense for the purposes, of his 
defense does not use sush evidenas sorruptly.’ 

But, in my opinion, it is olear that the 
user of false evidenss with the knowledge 
that it is falee must ordinarily be sorrupt 


‘from its very nature and the onus lies on 


the aseured to show that there are sireum: 
stanse: in the case whieh prevent its being 
corrupt. The fast that he was defending 
himself against a eriminal sharge is not 
enough. In Emperor v. Ram Khilawan (1) 
the Court expressed the opinion that a 
man aseused of an  offsnee could use or 
fabrisate falee evidence with impunity, but 
in flat ease the assused had been sentensed 


(1) 28 A. ‚ 10% A. W. М. (1900) 191; 4 On L, 
4.60. H 
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to death for murder and also to а sentense 
of imprisonment under sestion 196, and the 
question: whether the latter sentenea was 
valid did not require very serions sonsidera- 
tion. But, in my opinion, to hold that an 
везпвей person may use and fabrieato false 
evidense with impunity so long as he doas 
not bribe anyone to assist him would appear 
to me to open a very wide door to the 
fabrication of falee defenses. We are not 
entitled to say that the end justifies the 
means exeept with the direst sanstion of 
the Legislature. It might have been neses- 
sary.to refer the sase to a Fall Bənoh 
eonsidering the decision of this Court in 
Imperator v. Bhausing Jalamsing, Oriminal Re- 
visional Application No, 26 of 1909, decided 
by Soott, O. J., and Chandavarkar, J., on 
9186 Marsh 1909 (unreported), but as I 
am of opinion that it is obvious the Patil 
had в sorrupt motive in giving false evidense 


on behalf of the applisant, if we dismiss. 


this application, we are to some extent fol- 
lowing that decision. 

Rule dissharged. ` 

Saag, J.—1It is sontended on behalf of the 
applieant that he did not uae the fabricated 
evidenes corruptly within the meaning of 
seetion 196, Indian Penal Code, as he used 
it merely in his defence at his trial on the 
eharge of oausing hurt. There oan be no 
doubt that séoused No. 1 who produeed the 
dooument, whioh is found to be fabrieated, 
used it corruptly, He was а publis servant 
and it is not suggested that his eonvietion 
under section 196, Indian Penal Code, is 
open to any objestion. It is а reasonable 
inference under the eirsumstancas that the 
present applicant, at whose instance the 
document was produeéd, indused the Patil 
to use it corruptly, and that in doing so 
he also used it sorruptly, Both the lower 
Courts have drawn that inferense, and in 
revision I see no good ground to diatarb 
that finding so far as it is based upon 
evidence, . 

It is urged, however, that as the applieant 
asted in his defence and used the fabrieated 
evidense for the purpose of establishing 
hia innocence, he eould not Бе said to have 
used ib corruptly. 16 is diffieult, howeyer, 
to aeeept tha proposition that as a matter 
of law an вабпвей person вап never sorruptly 
use se genuine fabrieated evidenee so long 
as he uses it for his defenee, There is no 
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legislative provision to that effest; fdr in- : 
stanee, seotion 342, Criminal Procedure Code, 
provides that the aconsed shall not be liable 
to be prosesuted for giving false evidense 
in respest of any statemsnt by him as an 
asaused person, There is no provision giving 
him sush immunity as regards the use of 


` fabrisated evidense;and I do not think that 


sueh immunity eould ba implied in his 
favour simply besause he uses it as an 
aseused person іп hisdefenee. The opinion 
expressed in Emperor v. Ват Khilawan (1) 
no doubt supports the applieant/a contention. 
But with great deference to the learned Judges 
itappearsto me to have been too broadly 
stated, and must be taken to have been 
expressed with veferenee to the special faots 
of that ease. Mr, Dasai has also relied 
upon the deoision in Imperator v. Bhausing 
Jalamsing, Criminal Revisional Applieation 
Na, 26 of 1909, desided by Soott, O. J., and 
Chandavarkar, J., on 3186 March 1909 
(unreported). I asseptthe view.taken in 
that ease that ‘eorruptly’ is not the same 
as 'dishonestly? or ‘fraudulently’, I do 
not read the judgment in that oase as 
laying down that an aceeused person ean 
never be guilty of eorruptly using fabrisated 
evidense when he uses it in his defenee. 
in that partieular ease, the ascused was 
acquitted as there was по evidence of the use 
being corrupt, Bat that ease does not 
present any insuperable difficulty in the way 
of our holding in this ease that the use 
of fabrisated ^ evidenoe was sorrupt. 
While I am not prepared to hold that an 
acsused person, when he uses the fabrisated 
evidense as genuine in his defenas, oan 
never do so sorruptly, it is olear that his 
position as an aesused person must be 
taken into oonsideration in determining on 
the evidence in a partieular ване whether 
he uses it ‘sorruptly or not. 16 is not 
necessary for the purpose of thie ease to 
define the ssopa of the word ‘sorruptly’, 
but where a publie servant has been induced 
by sn seoused person to produes afabrisated | 
dosument in order to support bis false defense, 
itis not diffienlt to support the inference 
as to the corrupt use by him of the fabrisated 
evidense as being within the seope of ses- 
tion 196, Indian Fenal Code. 1, therefore, 
goneur in the order proposed by the Ohief 
Justice, па 

` Rule discharged, 
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PATNA HIGH COURT. 
Oatuinat Revision No. 331 or 1921, 
August 4, 1921, 

Present :—Mr. Justioe Bucknill, Кт, 
CHHEDI LAL MARWARI AND OTHERS— 
lst PARYY— PETITIONERS 

- tersus 
MAHABIR PRASAD SUKUL—2sp Pantr 
—Oprosits Party, 


Criminal Procedure Code (Act У of 1898), ss. 144, 
145—-Order under s, 144—Rescission or alteration— 
Proceedings under s. 145—Likelihood of breach cf 
peace, 


Although under the provisions of sub-section 4 of 
section 144, Criminal Procedure Оойе, it is open to 
any Magistrate to rescind or alter sny order made 
under the section by himself or any Magistrate 
subordinate to him or by his predecessor-in-office, 
the purview of that section does not cover a 
reversal of an order on grounds, which interfere 
with the discretionary power of the officer by 
whom such order was originally made; it comprises 
only the rescission or alteration of the order when 
the reason for its having been made no longer 
exists or has varied in sucha manner as іо make 
an alteration necessary as а corollary. [p. 508, col, 


1. 

Even though on proper grounds a Magistrate 
rescinds or alters an order made by another Magis- 
trate under the provisions of section 144, it is not 
open to such Magistrate at all to direct that other 
Magistrate to initiate proceedings under section 146 
of the Code. Such a direction is altogether ultra 
vires and proceedings taken in pursuance thereto 
are illegal. [p. 608, col. 1,] 

In order that proceedings should be legal under 
section 145, Criminal Procedure Code, the informa- 
iion upon which a Magistrate purports to act 
must be information, which is of a character which 
properly satisfies him that at the date when he 
draws up those proceedings there was an actual 
likelihood of a breach of the peace. (p. 509, col. 1.] 

Appliestion against an order passed by 
a First Olass Magistrate, Bhagalpore. 

Mr, 9. О. Pal, for the Petitioners. 

Mr. R. L, Nandkeolyar, for the Opposite 
Party. 


` JUDGMENT.—This isan application in 
a Oriminal Revisional Jurisdistion matter 
No. 881 of 1921, made on behalf of Ohhedi 
Lal Marwari and others,. These persons were 
the first parties in sertain proseedings under 
seation 145 of the Criminal Procedure Code, 
whieh were seommensed and in which there 
was а desision against these sapplicanta 
under eirsumsteanses to which I will now 
refer, as they arethe sause of the present 
applisation to this Court. Ths fasts are 
‚жегу simple, 
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The father of the petitioners Nos. 1 and 
2 obtained, in or about the year 1916, settle- 
ment of 16 bighas of land from one Sagar 
Mal and sinss that time the petitioners’ 
father and these two petitioners have been 
in possession of the property. The seaond 
party, that is the respondent here named 
Mahabir Prasad Sukul, and others allege that 
through the medium of a mortgage-desree 
they had eaused the tenure to be sold and 
had obtained possession of it for themselves 
ainoe about 1920; it is said that in these 
mortgage proceedings they, had joined as 
defendant the maltk Sagar Mall It san be 
understood that out of these sonflisting slaims 
a dispute srose and this seems to haye 
oseurred in August 1990, Asa result of the 
Poliee report, whish was drawn up on the 13th 
September of that year, the Senior Depnty 
Magistrate of Bhapalpore, after having made 
losal inspection of the place, made an order 
under sestion 144, Oriminal Proeedure Code, 
deciding that, the firat party being in posses- 
sion of the property, the second party should, 
under the provisions of that sestion, be re- 
strained from interfering with the property. 
His order seams to have been dated the 
7th December 1920, it having been made 
final on that date. Now, apparently, an appli- 
sation seems to have been made to the Dis. 
triot Magistrate of Bhagalpore by the second 
party, and that official, on the 6th January 
1921, made an order whish was of a some- 
what unasual deseription. 

His order reads :— 

“I had not time to attend to this yesterday. 
In this ease the Deputy Magistrate began 
by attaching the erops, always a dangerous 
thing to do, because it is neeessary to arrive 
at some deeision on the question of posses- 
sion before the attaehed erops ean be 
disposed of. For this reason if is rash to 
attach erops unless if is intended to proseed 
under seetion 145, Criminal Prosedure Code, 
to deside the question of possession. The 
Deputy Magistrate has desided the question 
of possession in a very summary manner, 
It is nob а very easy question and I am 
inclined to think that it would not have 
eost muoh more time or trouble to deside 
it properly under section 145, Criminal Pro- 
edütre Code. This must be done now. І 
direst the lower Court to institute pro- 
ceedings underfsestion 145, Criminal Pro- 
sedure Code. ” 
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Now with regard to this order I should 
desire to point out two things, Firat of all 
that, although under the provisions of aub- 
section 4 of вевіїоп 144, Criminal Prosedure 
Code, it is open to any Magistrate to reseind 
or alter any order made under the seation 
by himself or any Magistrate subordinate to 
him or by his predesessor-in-offise, the pur- 
view of that sestion has been held not to 
‘sover а reversal of an order on grounds, whiok 
interfere with the diseretionary power of 
the officer by whom впаһ order was originally 
made, but to eomprise only the ressission or 
alteration of the order when the reason for 
its having been made no longer exists or has 
varied in sueh a manner as to,make an alter- 
ration necessary as a corollary. In this ease 
Leannot see that the Distriet Magistrate 
had any reason for impugning the astion of 
the Senior Deputy Magistrate who had, upon 
the Police report, thought fit to deal with 
„Ве matter as опе of urgency, and it may be 
observed that, from the Polises report, it 
also appeared very slearly that there was 
then an immediate likelihood of a breash of 
the pease, 

The sesond observation whieh I wish to 
make is that even though on proper grounds 
a Magistrate remsinds or alters an order 
‘made by another Magistrate under the 
provisions of seation 144, it is not open 
to such Magistrate at all to direat the other 
Magistrate to initiate proseedings under sestion 
145, Oriminal Prosedure Code. The ease 
of Kailash Ohandra Fal v. Кима Behari 
Poddar (1) lays down this proposition very 
clearly, namely, that, 

"In a ease where a Distriob Magistrate 
t made an order stating that inhis opinion 
it was the duty of the  Sub.Divisional 
Magistrate to institute prossedings under 
section 145 of the Oriminal Prosedure 
'Qode, he had no authority in law to direst 
. the Sub-Divisional Magistrate to institute 
sush proseedings." 


In short, therefore, 16 would seem as if 
‘this order made by the Distrist Magistrate 
was altogether ultra vires. With his order 
.here, however, we are not oonserned, but 
after it had been passed the matter then 
went to another Deputy Magistrate of Bha- 
galpore who, apparently, merely in pur- 


"o 24 С. 391; 1 О, W, N. 898; 12 Ind. Deo, (к. в.) 
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suanee of the order whish the Distriat 
Magistrate had drawn upand thinking that 
he was bound to obay it, drew up, on the 
llth January of this year,  proseedings 
under sestion 145, Criminal Prosedure Code, 
He bases these proseedings merely upon the 
report of the Polise whieh was dated the 13th 
September 1920, saying 

"Whereas I am satisfied from the aesom. 
panying report of the Sub.Iuspeetor of Polise 
‘dated the 13th September 1920 that a dispute 
is likoly to aguse a breash of the pease bet. 
ween the parties,” 

and so forth. Now after these ptoseediags 
had thus besn drawn up, he sams to the 
sonolusion (quite in contradistion ineidentally 
to the sonelusion which so resently as the 
7th September 1920-had baen come to by 
his solleagus) that nos the firat party, but 
the sesond party was actually in possession, 
a shanga of front aud of opinion whieh in 
itself із anffisiently remarkable. The matter 
has now been brought before this Court 
with the view of having this order made by 
tbe Deputy Magistrate sat aside. The prinoi- 
pal ground upon whish it is sontended that 
it should be set-aside is that, at the date 
when fhe Deputy Magistrate drew up in 
January of this year the proseedings, pur- 
porting to aot under seotion 145, he had 
before him no information whatever, except 
„tbe report of the Poliee isaned во long ago 
as the 13th September 1920, проп whieh he 
could have some to the eonslusion that there 
was, at the date when he drew up the pro- 
ecedings, any likelihood of а breash of the 
‘pease. 16 із admitted that,in faot, he asted 
upon whatever information there was in the 
old and, I think I may eall it, stale report 
of several months previously. It is admitted 
that he had no fresh information, and 1 
have myself no doubt whatever that, no idea 
that it was nacessary for him to satisfy him. 
self that, at the date when he drew up these 
proseedings, there was then a likelihood of 
the breash of the pease, ever entered his 
head. Iam confident that he, simply, and 
thinking that he was bound so to do, astad 
проп the direstions very aspecifieally and 
vary illegally given to him by his superior 
offiser, the Distriet Magistrate, Now it has 
been argued by the learaed Counsel for the 
respondent that ima is not really of very 
much importanee when sonsidering the infor. 
mation upon whieh a Magistrate is induced 
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to draw up proeeedings under sestion 145. 


І regret, however, that I cannot bring myself 
to aeesde to any sueh proposition. There is 
no doubt that it has been held over and over 
again that in order that proseadings should be 
legal under section 145, Oriminal Procedure 
Оойв, the information upon which the 
Magistrate purports to act must be informa- 
tion, whieh is of a character whish properly 
satisfies him that at the date when he draws 
up those prosesdings . there was an actual 
likelihood of a breash of the pease, I sannot, 
I think, put the matter in better language 
than that in whioh it is expressed in the 
oase of Tarini Oharan Ohowdhry v. Amulya 
Ratan Roy (2), а desision of Trevelyan and 
Rampini, JJ, There in the judgment of the 
Court it is caid: 

"Under sestion 145 it is nesessary that 
there should be a preliminary prosesding, 
and sush order shall be in writing, stating 
the grounds on whishthe Magistrate has been 
satisfied that a dispute likely to sause a breach 
of the peaes exists, Now, the proeeeding in 
this case is dated the 15th October 1892, and 
it гевібев as its basis a report of the Sub.In. 
spestor of the Nawapara outpost, from whieh 
it appeared to the Magistrate that there was 
likelihood ofa breach of the pease, This report 
of the. Sub-Inspeetor appears to be the old 
report of April 1892, and this on the fase 
of the proeeedings is its only basis. We think 
that the Magistrate was not right, in Oetober, 
in asting only upon a report dated the pre- 
MOLCEYOJ MERE 


It is not always easy to say what interval. 
Should elapse between an information and , 


рговвейїйг.........................Тһе likelihood 
whieh may then have existed and whioh 
might have reference to the probable 
breach of the pease referred to by the Ma. 
gistrate, was not now what he now refers to,” 
I think that that passage explains pretty 
elearly what the real and proper attitude 
whish should be taken up is with regard to 
this kind of proseeding.. We do not know 
nor did the Magistrate know in January of 
this year whether there was or was not any 
likelihood of a breash of the pease between the 
parties, it was impossible that he should 
have known, for all that he had in front of 
him was а reportof the Polies dated as ofa 
date several months earlier. Who aan tell 


(2) 20 0, 867; 10;Ind. Deo. (N, а.);588, 
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what siraamstanses may have taken plase 
in the interval? It may be that the parties 
had settled; it may be that there was no 
longer any likelihood of the breaeh of the 
pease; it may be that the disciplinary astion 
whish might have been taken under the 
provisions of the order made under sestisn 
144 (whioh itis true was subsequently set 
aside) had shown to the parties the inutility 
of sontinuing any dispute. At any rate the 
Magistrate acted, putting it at its highest, on 
information which was not apparently alto. 
gether applicable at the date when he draw 
up these proeeedings. Apart from that, as I 
have already said, I have no doubt that he 
drew up the proosedings simply besause the 
Distrist Magistrate had ordered that they. 
should be во drawn up. In these ciroumstan- 
ees, 1 have по doubt that this order should 
be set aside and the application will, therefore, 
be allowed, 


I cannot, of aourse, say whether or. not it 
may be nesessary for fresh proseedings to be 
drawn up under the provisions of seetíon 
145 or any other section of the Criminal 
Proaedure Code, that is a matter upon which 
the Magistrate, if he reseives any fresh in- 
formation satisfying him that there is a 
likelihood ofa breaeh of the peace, might 
very properly take action. 


Application allowed, 
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GOVIND МАНТО t, EMPEROR, 


PATNA HIGH COURT. 
Oximinat Revision No, 599 or 1920, 
January 17, 1921, 
Present: —Mr. Justice Das, 
GOVIND MAHTO-—-PrTITIONER 
versus c 
EMPEROR—Opposire: Party, 
Penal Code (Act XLV of 1860), з, 109—Abetment 
—Criminal Procedure Code (Асі V of 1898), ss. 236, 
28']--Offence doubtful—Evidence. 


The mere fact that an accused was actually” 


standing by the’ side of a.man who ultimately 
turned out to bea thief, without any evidence to 
show that he was engaged in any conspiracy with 
the principal offender for the doing of the theft, does 
not entitle a Court to conclude that he was guilty 
of abetting the theft, [p. 510, col. 1.] 

Section 236 of the Oriminal Procedure Code, which 
must control section 237 of the same Code, applies 
only when from the evidence led by the pro- 
secution itis doubtful which of the offences has 
been committed by the accused. [p. 510, col. 1.] 

Where, therefore, the evidence which has been 
led by the prosecution leads to oue result and one 
result only, it cannot be said that it is doubtful which 
of the offences has been committed by the acoused. 


Appeal against an order of the Distriot 


Magistrate, Dhanbad, dated the 14th Decem-: 


bea 1929, 
Mr. H. L. Nandkeolyar, for the Petitioner. 


JUDGMENT.—The petitioner, who was 
eharged with having committed an offence 
under section 879, Indian Penal Code, has 
been sonvieted of an offense under section 
981 read with sestion 109, Indian Penal 
Code, and has been sentenced to undergo 
rigorous imprisonment for one month, in 
my view the sonvietion is unsustainable 
on two grounds, first on the ground that 
the facts found by the learned Distriot 
Magistrate do not establish that the peti- 
tioner abetted any offenee by the prin- 
sipal offender, and sesondly on the ground 
that he should not have been eonvieted under 
sestion 881 read with sestion 109, Indian 
Penal Code, when he was not charged 
with having sommitted that offense. 

On the first point the evidence against 
him is that he was standing by the thief, 
Now there is no evidense at all to lead 
one to the sonelusion that he was engaged 
in any eonspirasy with the prinsipal offender 
for the doing of the theft, and I do “not 
think that on the evidence the learned 
District Magistrate abould have some to the 
sonslusion that he was guilty of abetting 
the theft, The learned Magistrate says: 
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І eannot sgree that a man who somes 
with а thief to steal an artiole and stands 
by to reseive that artisle is mot aiding 
and abetting theft." 

Now the only fast deposed to by the 
witnesses is that he was actually standing 
by the side of the man who ultimately 
turned ont to be a thief. The learned 
Distrist Magistrate has assumed that he 
was standing by to receive the artiele 
and that he assompanied the prinsipal 
offender knowing that he was out to steal 
an article, I am of opinion that the 
eonvietion is unsustainable on fasts, 

In the next places, he should not have 
been convieted of an offense under gestion, 
3¢1 read with section 109 sinse he was 
not sharged with having sommitted that 
offence. I dealt with this point at some 
length in the oase of  Sheoraint v. 
Emperor (1). I pointed out in that ease 
'seetion 237 of the Criminal Pro- 
sedore Code is limited by the express 
provision of that sestion only to the ease 
mentioned in sestion 236”, that is to say, 
to а ease where it is doubtful whioh of 
several offences the fasts whieh aan be 
proved will constitute. In sush.& oase 
sestion 237, Oriminal  Prosedure Code, 


authorizas the Court to sonviet а person, 


of an offence with which he has not been 
charged but with whieh he might have 
been eharged under the provisions of 


sestion 236, Oriminal Prosedure Code, I- 


pointed out that sestion 235, whieh mnat 


‘sontrol section 237, only applies when from, 
.the evidense led by the prosesution it is 
of the. offences has been, 


doubtful whioh 
committed by the petitioner, Now in this 
case if the evidence whieh has been led by 
the proseeutionleads to ‘one result and one 
result only, it eannot,in my view, possibly 
be said that 16 is doubtful whieh of the 
offenses has been sommitted by the petitioner. 

I hold that the eonvistionis unsustainable 
and order that the. petitioner be set at liberty, 


| Accused. acquttted, 
(1) 54 Ind, Cas, 252; 21 Or, І, J. 44, 


^ 
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SIND JUDICIAL COMMISSIONER’S 
. COURT. 
OntursAn Revistox Apprication No, 184 
or 1920. 
Deessmber 20, 1920. 
Present : —Mr. Kennedy, J. O., and 
Mr, Madgaonkar, A. J. C. 
BASSARMAL AWATMAL-—APPLICANT . 
versus . 
EMPEROR—Opronenr, 

Oriminal Procedure Oode (Act Ү of 1898), ss. 195, 
439-—Revision —Application to quash proceedingse~ 
High Court not to give preliminary findings of fact 
—Penal Oode (Act XLV of 1860), ss 182, 469, 471— 
Witness—Sanction—Revocation — Trying Magistrate— 
Direction of District Magistrate, 


Where ina revision petition to quash proceed. 
ings against the petitioner it is alleged among 
other grounds that no offence has been committed 
on the facts as given in the complaint, it is not 
desirable thata High Court should give its pre- 
liminary finding on those facts. [p. 511, col. 2,] 


Section 195 (1) (cù, Oriminal Procedure Code, 
applies to parties and nob to witnesses. Therefore, 
no sanction is required to prosecute a witness for 
producing a forged document. Therefore, where 
sanction to prosecute a witness under sections 182, 
469 and 471, Penal Code, is given by one Court and 
revoked by the superior Court the revocation does 
not affect the right of any person to prosecute a 
oe under sections 469 and 471.. [p.512, col. 
1. 
A Magistrate trying а case should рау по atten- 
tion to any directions given to him by the District 
Magistrate or other Magistrate extra judicially as 
to how hé should dispose of the case, [p. 512, col, 
1] " 

Applieation for  quashing proceedings 
pending under sections 469 and 471, Indian 
Penal Code, before the Resident Magistrate, 


Rohri. 


Mr, Mottram Idanmal, for the Applicant. 
Mr. T. G. Elphinston, Publie Prosesutor, 
for the Orown. : 


JUDGMENT, 


Kennupy, J. O.—It appears that in this 
ease certain inhabitants of Mahal Manjhand 
made a petition to the Collestor of Karashi 
to the effest that one Dodooms], Assessor 
of Insome Tax, was a very unfi person 
for hia position and praying thet some 
one else be appointed in his plase, The 
Oollestor of Karashi thereupon deputed an 
ofiser who was a Sub-Divisional Magistrate 
to erquire, and in the sourse of that 
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enquiry the present aesused Bassarmal, not 
one of the original petitioners, appeared and 
alleged that he had paid some money as 
в bribe to Dodoomal, and produced his 
books to show that amount as an expense 
item. The Distriet Magistrate or Collestor 
formed ап opinion that this partieular 
allegation against Dodcomal was false and 
that the entry was made in order to 
support that false allegation, and he issued 
sanetion direeting the Public Proseoutor 
to make a somplaint against the present 
The somplaint, therefore, was 
filed by the Public Prosesutor and duly 
verified by the Magistrate, who then issued 
process. At this point the авепвей person 
applied here for revocation of the sanction, 
and the sanotion was acsordingly revoked 
on the ground that the Distriot Magistrata 
had no power to grant it. Thef publie 
servant to whom the false statement was 
made had the authority to give or refuse 
to give that sanstion himself and the 
Oollestor or District Magistrate had по 
power to do во direatly. The Trial 


' Magistrate, influenced appsrently by this 


order of this Court, wanted to pnt an end 
to the proseedings but has apparently 
been dirested by -the Distriet Magistrate 
to proseed with the ease. The accused 
now eomes here asking us to quash all 
the proseedings on the grounds, first, that 
the sanction has been revoked, aesondly, 
that the trial has been very irregularjand 
delayed and is seriously prejudieial to tha 


applieant and thirdly, on the ground that no’ 


offenes has been committed. As regards the 
last point the allegation is that on the faeta ав 
given in the complaint, it appears not that 
asoused has committed forgery, but that 
he made a false entry in his books with a 
view to support his false evidence of giving 
Dodoomal a bribe. How far this, if true, would 
sonstitute the spesifis offense of forgery I oan- 
not say and I have no intention to giya 
any opinion at the present junoture and 
we have the very strongest objeetion if 
he ask us to give sushanopinion, It ia 
not our business to eonjesture or form an 
opinion as to what the evidenee before the 
Magistrate will bs and how far the pro. 
веопііоп will bs able to prove its ваза, 
and it' is deairable that this (ourt should 
give no preliminary finding in а sase triable 
by в Subordinate Cozzt and it is bast for 


P 
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the aceused td bring his ease before the 
proper Court, 

As regards the question of sanetion it is 
slear that no sanefion is nesessary, It is 
only necessary that sanetion should be 
given: when a false dosument is prodused 
in Oourt and the person  produoing 
dosument is & party to the proceedings. 
Now the present applioant was not s 
party to the proosedings. His name does 
not figure on the petition and his position 
was that of merely a witness. Therefore, 


no sanction is nesessary and revooation of. 


the sanetion, whioh was only necessary for 
the somplaint under sestion 152, eannot 
affest the right of any person to make а 
complaint against the acoused under snes- 
tion 469 or 471. Mr, Lobo or the Publie 
Proseeutor, if so disposed, aan make an 
applieation that he wishes to, and the Court is 
bound to enquire into it. I cannot understand 
the argument that anything particularly 
prejudicial to. the aeeused person san ossur 
in eonsequenes of the somplaint having 
been filed by the Publis Proseoutor under 
the order of the Distrist Magistrate, 
as- I am aware, the Magistrate has juet ан 
mueh right to investigate preliminarily or 
after investigation. to dismiss the complaint 
summarily under- sestion 202 or other 
appropriate sestion, whether that eomplaint 
is. filed by the Publie Prosesutor ог by 
any one else. ОЁ sourse it is not to be 
supposed that the Trying. Magistrate will 
pay any attention to апу direstions given 
to him by the District Magistrate or other 
Magistrate extrajudieially, as to how he should 
dispose of the ease. It is not to be sup- 
posed that the istrict Magistrate will 
pass any: orders whish will purport to 
fetter the disoretion of the Trying Magis- 
trate in any way. The Trying Magistrate 
is at libérty, во far as I ean see, to dis. 
pose of this. ease in any way he may 
deem ‘proper, in the same. way in - whieh 
he would have disposed of any other kind 
«оё onse. 16 is true that the Magistrate 
has. already issued  prosess and, therefore 
he `‘ваппоб now hold a preliminary en. 
quiry, but it does not appear from the 
number. of witnesses to be examined .that 
the proseedings will be very lengthy, 


and. it is open, ќо the: Magistrate to; dis. . 


eharge the. aconsed at any. moment that he 
thinks that the ease against him is not 
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proved. It, therefore, appears unnesessary 
for ns to quash the prossedings at this stage 
and we, therefore, dismiss the application. 
MapaaoNRaB, А, J, O.—The Distriot 
Magistrate has eansed the eomplaint to be filed 


under sestions 159, 469 and 471. He 
had likewise granted sanction. Under 
gestion 195 of the Criminal Prosedure 


Oode sanction was, however, only nesessary 
in respest of the offense under  seation 
182, 16 was not necessary. in respesb of 
the offaneea under the’ other two ‘sestions, 
because the present applicant was a witness 
and not a party to the enquiry proseedings 
before the Sub-Divisional Magistrate. In 
these sireumstances the complaint in 
respect of the other two offeness remaina 
unaffested by the revooation of the sanction, 
by the Court of Sessions and the 
somplainant is entitled.and 16 will be the 
dnty of the Magistrate, to prossed ascording 
to law, in respest of the offenses under 
these two sestions, It is not, .l, think, 
neaessary or advisable that we -should set. 
aside the prosess whish the Magistrate has 
actually issued. It will not be open to 
the Magistrate to dismiss the somplaint 
under seetion 203, but it is perfestly open 
to ‘him to ast under seetion 253, olause 2, 
of the Oriminal Prosedure Oode and dis. 
charge the asonsed at any stage. With 
these remarks.L consur that the applisation 
must be dismissed. It is поб. neeessary 
that the Distrist Magistrate should file s 
separate somplaini again in respeot of these 
two. offences. 
, i Application dismissed, 
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OALCUTTA HIGH COURT. 
AFrPEAL FKOM ÁPP£LLATZ DEGREE 
No, 1569 оғ 1919, 
June 27, 1921. 
Present : —Justioe Sir N. R. Chatterjes, Kr, 
and Mr. Justice Pearson. 
ARJAN BISWAS ARD OTHERE— 
PLAINTIEFS— APPELLANTS 
Фетаи 
ABDUL BISWAS AND OTHERS— 
| DEFENDARTE— RESPONDENTS, 
„Limitation Act (IX of 1908), Sch, I, Art, 29— 
Wrongful seizuve— Oompensation. 


" " i - 
› Prima facie a seizure under a writ issued by a 
Court is not a wrongful seizure and a suit for 
comperisation for such a seizure is not governed by 
Article 29 of Schedule I to the Limitation Act. To 
bring a suit under the Article it must be shown 
that the seizure was in fact wrongful lp. 518, col, 2.] 


, Ram Narain v. Umrao Singh, 29 A, 615; А. W. №. 
(1907) 194; 4 A, L. J. 648, Damaraju Narasimha Rao, 
ve Thadinada Gangaraju, 81 M. 48154 M. L. T. 271; 
18 M, L. J. 590, Madras Steam Navigation Оо. Limited 
у, Shalimar Works Limited, 28 Ind. Cas 463; 42 С, 
85 at p. 108, Pandiri Veeramma v. Mandavili Subba 
Rao, 85 Ind, Сав. 98; 81 M. L, J. 257, referred to. 

A seizure of goods’ under a writ issued by a Court 
not without jurisdiction over the sabject-matter; 
nor executed against a person not'a party to the 
decree, nor with respect to goods outside the 
scope of the decree is not а wrongful seizure, Such. 
cases excepted, a seizure is not wrongful unless the 
writ is seb aside Гр. 513, col, 2; р, 614, col, 1.] 

Manavikraman v, Avisilan Koya, 19 M. 80; 6 M. L, 
J. 11; 6 Ind. Dec. (N. s.) 761, Sokkalinga Chetty v. 
Krishnaswamt Ayyar, 55 Ind. Cas. 786; (1920) М. W. 
N. 192 at p.195; 111. W, 479; 33 M. L. J. 324; 27 
М, L. T. 259, relied upon, 


Appeal against a deeree of tho Sub. 
ordinate Judge, Jessore, dated the 26th of 
April 1919, affirming а desree of the Munsif, 
Third Court at that place, dated the 12th of 
April 1918, : ` 


FAOTS appear from the judgment, 

. Babu Monindra Nath Ray (with him Baba 
Jitendra Kumar Sen Gupta), for the Appel. 
lants.— The Oourta below ought to have held 
that Artiole 29 of the Sshedule to the Limita- 
tion Act has no applioation to the present заве, 
for in order to bring a oase under that Artisle 
it must be shown that the seizure was wrong- 
fal under legal prosess. The writ was not 
without jurisdistion, as it was not issued 
against a person who was no party to the 
decree under exesution, nor was it exeeuted 
with respeat to goods whish were outside the 
seope of the writ, See Manastkraman v. 
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Avisilan Koya (1) and Sokkalinga Ohetiy v. 
Krishnaswamt Ayyar (2). 

Babu Nirode Bandhu Ray for Baba Bhudhar 
Haldar, for the Respondents.— Artisle 29 of the 
First Sehedule to the Limitation Aet is quite 
general in its terms and is intended to apply 
to alleases where the wrongful seizure was 
made under legal process. Its applieability 
is not restristed to eases of attaehment or 
seizure under writs issued without jurisdis. 
iion. See Murugesa Mudaltar v. Jattaram 
Davy (3). See also Multan Ohand Kanyalal 
v. Bank of Madras (4), Ram Narain v. Umrao 
Singh (5), Damarajyn Narasimha Rao v. 
Thadinada  Gangoroja (6), Madras Steam 
Navigation Oo. Limited v, Shalimar Works 
Limited (7), Pandiri Veeramma ү. Mandavili 
Subba Rao (8). 

Bahu Monindra Nath Ray replied. 

JUDGMENI,—This appeal arises out of 
a suit for aompensation on the ground of 
improper attachment of the plaintiff's goods 
(paddy and jute), damage to goods while 
under attaahment and sorversion of some 
of the goods, Compensation was also 
claimed on aoetounf of fall in the market rate 
of goods while under attashment and for 
eosts insurred in getting the goods re- 
leased from attachment. 

The Court bslow has dismissed the suit 
on the ground that it was barred by 
limitation under Artiole 29 of the Limita- 
tion Aat. 

That Artisle provides one year's limita. 
tion for a suit for sompensation for wrong. 
ful seizure of moveable property under 
legal prosess, In order to bring the sase 
under that Article, it must be shown that 
the seizure was wrongful under legal 
prosess. 

In the present ease the writ was issued 
by the Oourt and prima facie it was not 
a wrongful seizure. The writ was not 
without jurisdiction as the Court had jurisdic. 
tion over the subject-matter; nor was the 


(1) 19 M. 80; 6 M, 1.7, 1; 6 Ind, Dec, (м. s.) 
761. 

(2) 55 Ind. Cus. 786; (1920) M, W. N. 192 at p. 
193; 11 L. W. 479; 38 M. L, J. 324; 27 M. L. Т, 259, 

(3) 23 M. 621 at р. 626; 8 Ind. Dec, (N, в.) 838, 

(4) *27 M. 346. 

(E) 29 A. 615; А, W. М. (1907) 194 4 A. LJ 
548, 

(6) 31 M. 431; 4 M. L, T. 271; 18 M, D, J. 690, 

(7) 28 Ind. Cas. 463; 42 0. 85 at р. 108. 

(3) 85 ind, Cas, 98; 31 M. L, J. 257. 


* 
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writ exesuted against a person who was 
no party to the desree, nor with respest 


to goods outside the seope of the writ. 
In these  eireumstanees, we think that 
Artiele 29 is inapplicable to the ease. 


This view is supported by the oases of 
Малай атап v, Avisilan Koya (1) and 
aoe Ohetty v, — Krishnaswams Ayyar 

9).. 

-It may be pointed out that the limita- 
tion of one year under Artiele 29 is to 
run from the date of the seizure; but so 
long as the writ is not set aside, the 
seizure eannot be said to be wrongful 
exsept in instances sush as mentioned 
above. Proseedings to have the writ set 
aside may take a long time; and if-Artiale 
29 were applicable to the oase, limitation 
would run from the date of the seizure 
although the writ might not bs set aside 
within the period of one year. 

On behalf of the respondent, we have 
been referred to the oases of Madras Steam 
Navigation Оо. Limited v. Shalimur Works 
Limited (7), Ram Narain v. Umrao Singh 
(5), Damaraiu Narasimka Bao v. Thadinada 
Gangarajyu (6) and Pandiri Veeramma v. 
Mandavili Subba Rao (8). In the last three 
eases, however, the plaintiff whose property 
was in question was a stranger to the 
proseeding in whieh the legal proaess was 
issued. In the ease of Madras Steam 
Navigation Oo. Limtted v. Shalimar Works 
Limited (7) there is an observation to the 
. offest that the Artisle waa applicable, but 
it was held that the plaintiff was not 
entitled to any compensation, The obser- 
vation, therefore, was not neeessary foc the 
purposes of the sase. 

These oases, therefore, do not decide the 
point raised before us, 

We are accordingly of opinion that the 
deeree of the lower Appellate Court must 
be set aside and the sase sent baek to 
that: Court, in order that the Court may 
deside the other questions which have not 
already been. desided and dispose of the 
ease aosording to law. 

Oosta to abide the result. 

Appeal allowed; 
Oase remangad. 
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LOWER BURMA OHIEF COURT, 
Отт. ВкапАв No. 361 or 1919. 
Febrnary 26, 1920. 

Present; —Mr. Justies Rigg. 
: ASHA BIBI—PLAINTIFF 
versus ` 
МА KYAW YIN мр OTHERS —-DEFENDANTS, 


Caste Disabilities Removal Act (XXI of 1850), 
object and scope of—Muhammadan Law—Succession— 
Non-Muhammadan relatives, when cam succeed a 
Muhammadan convert, 


A Burman Buddhist adopted the Muhammadan 
faith. On his death his mother, brothers and 
sisters, who were still Burmese Buddhists, claimed aa. 
heirs their shares in the estate of the deceased. 
It was admitted that according to Muhammadan 
Law they were not entitled to inherit any portion 
of the estate of the deceased by reason of their re- 
ligious disability, but it was contended that this 
disability bad been removed by Act XXI of 1850: 

Held, overruling the contention, that the Burmese 
Buddhist relations of the deceased could not succeed 
unless it was shown that they had a right to 


AUT otherwise than as Muhammadans, [p. 515, 
ool. 1 
Khunni Lal v. Gobind Krishna Narain, 10 Ind, 


Саз. 477; 38 L А, 87; 33 А. 356; 15 О. W, N. 546; 8 
А. L, J. 5592; 18 C, L. J. 575; 13 Bom. і. R. 427; 10 
M. L. T. 25: (1911) 1 M, W., М. 432; 21 M. L, J, 645" 
(P. O.), followed. 

Object and scope of Aot XXI of 1850 explained. 


Mr. Burjor.?, for the Plaintiff. 

Messrs, B. Cowasjt and Ohart, for the 
Defendants. 

JUDGMENT.—The preliminary issue for 
desision in this ease is whether Burmese Bad- 
dhists are entitled to share in the entate of a 
Muhammadan deceased, The plaintiff elaima 
io be the sister of the deseased. She is a 
pure Burman by birth and professes to have 
adopted the Muhammadan faith. The firat 
five defendants areher mother and her sisters 
and brothers, who are Burmese Buddhists, It 
is admitted that aesording to Muhammadan 
Law these five persons are not entitled to 
inherit any portion of the estate of the 
deceased by reason of their religions disability, 
The only point argued at the Bar is whether 
that disability has been removed by the 
provisions of Aet No, XXI of 1850. Mr, 

Chari argues that as sisters and brothera of 
the deseased, the defendants would be entitled 
to inherit were it not for their religious 
disability, Seetion 9 of Regulation VII of 
1832 of the Bengal Code provides that: 

"Whenever in any civil suit the parties to 
Bush suit may be of different persuasions, ' 
when опе party shall be of the Hindu, and 
the other of the Muhammadan persuasion, or 
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where one or more of the parti;s to the 
suit shall not be either of the Muhammadan 
or Hindu persaasion, the laws of those 
religions shell not be permitted to operate to 
deprive suoh party or parties of any property 
to whioh, but for the operation of sueh laws, 
they would have been entitled.” The prinsiple 
of thia enactment was extended throughout 
the territories anbjeat to the Government of 
the East India Company by Aet XXI of 1850, 
by whieh it was enasted as follows:—'So 
muah of any law or nsage now in foree...as 
inflists on any person forfeiture of rights or 
property, or may be held in any way to 
impair or affest any right of inheritanae, by 
reason of his or her renouncing, or having 
been exeluded from the communion of any 
religion, or being deprived of easte, shall 
cease to be enforeed as law in the Courts of 
the Hast India Company." Mr, Chari sontends 
that it never sould have been the intention of 
Government to aurtail the principle of sestion 
9 of Regulation УП, when Aot XXI of 
1850 was enasted. I am of opinion that this 
sontention eannot be sustained. As explained 
by the preamble, the object of Aet XXI of 
1850 is not to вопѓег on апу party or parties 
a status whieh they would not have had by 
Hindu or Muhammadan Law, but to prevent a 
party or parties from being deprived of any 
property whioh but for the operation of such 
Jawa they would be entitled to reeeive. The 
Aot in my judgment relates to esses of 
perverts or sonverts or persons who are 
degraded by reason of their apostasy. The 
- defendants would only be entitled toa share as 
sisters besause they originally same under the 
Muhammadan Law and profeased the Muham. 
madan religion and not merely beoanse they 
stood in a eertain relationship to the person in 
whose property they claim a right to inherit. 
Mr, Ohari has been unable to quote a single 
sage in whioh a person, who has never been а 
Muhammadanu or Hindu, or who cannot elaim 
- through а Muhammadan or Hindu, has been 
held entitled to sneoeed in inheriting as a 
Hindu or Muhammadan, The ssope of Aot 
ХХІ of 1850 is elearly defined by their 
Lordships of the Privy Council in Khunni Lal 
v. Gobind Krishna Narain(1). Their Lordships 
say: "The intention in both enastmenta is 


(1) 10 Ind, Cas. 477; 88 L A. 87; 38 A. 356; 15 
0. W. М. 545; 8 A. L. J. 559; 13 C. L. J. 575; 18 
Bom. L, В, 427; 10 M.L. T. 26; (1911) 1 M, W. N. 
489; 21 M, L. J, 645 (P. C) . 
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perfestly clear; by declaring that the Hindu _ 
or Muhammadan Law shall not be permitted 
to deprive any party not belonging to either of 
those persuasions of a right to property, or 
that any law or usage whieh inflists : 
forfeiture of rights or property Бу reason 
of any person renouncing bis or her 
religion, shall not be enforead, the Legislature 
virtually set aside the provisions of Hindu . 
Law which penaliza renaneiation of religion 
or exelasion from caste." Mr, Ohari's elaim on 
behalf of the Burmese Buddhist sisters fails 
bseauss he is unable to show that they ever 
had any right to susseed otherwise than as 
Muhammadans. I deoide the frst isane fixed 
in the negative, 
Order accordingly, 


PATNA,HIGH COURT. 
Seooxp Отуп, Aresar No. 701 оғ 1919. 
July 18, 1921, 
Presené:—Mr, Justise Coutts and 
Mr. Justiee Maopherson, 
Malik TAHARAT KARIM—DzrFENDANT— 
APPELLANT 
versus 
Musammat BAL KUAR AND OTHERS— 
Pratrives — RESPONDENTS, 
Landlord .and  tenani—Benami lerse—Rent—Suit 
against beneficial lessee maintainable. 


A landlord is entitled to sue either the beneficial 
lessee or his farzidar for rent. 

Appeal against a decision of the Sob. 
Judge, Gaya, reversing that of a Munsif 
of that plase, 

Mr. W. Н. Akbari, tor the Appellant. 

Moeasre, Atul Krishna Вау aud Shiveshwar 
Dayal, for the Respondents, 


JUDGMENT, 

СОостта, J.— This аррәз1 arises out of a 
suit for £hika rent. The plaintiffs gave a 
thika lease of certain lands to defendent No, 5, 
The defendant No. 5, it has bean found, 
was merely a farztdar of defendants Nos 1 to 4 
and the plaintiffs sued both defendents Nos, 1 
to 4 and defendant No. 5 and were givena 
deeree against defendants Nos. 1 to 4 only, 

The'culy sontentions in appeal are that the 
plaintiffs eannot sue defendants Nos, 1 to 4 
unless they knew at the inseption of the 
lease that the defendants Nos. 1 to 4 were the 
benefieial owners and the defendant No, 5 was 
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merely the farzidar, or uuless sinasa the time 
of the granting of the lease the defendant 
No. 1 had got into possession of the property. 
No authority is shown to usin support of 
either of these contentions, aud so far as Í 
am aware, the law is elear that the piaintiffs 
may sue either the bonafisial ownsr3a or the 
fareidar. 

‚ “So far as the sscond proposition is son- 
eerned, the defendant No, l himself has 
admitted that the defendant No, 5 is merely 
a farsidar, who has been his agent through- 
out. 

I see no reason to interfers with the desi- 
sion of the learned Subordinate Judge and 
would dismiss this appeal with costa, 

Maceuerson, J,—1 agree. 


Appeal dismissed. 





LOWER BURMA CHIEF COURT. 
Ѕисохр Civin Appaat No. 83 or 1919. 
January 17, 1921, 

Present i— Mr. Justico Maung Kin. 
MAUNG DAW NA—D .F:2NDANT—APPELLANT 
tersus 
MA KAYA AND ANOT4ER—PLINTIFF3— 

TEE RESPONDENTS, 
Limitation Act (IX of 1908), s. 5—Appeal—Limita« 


tion—Haclusion of time taken in review—Sufficient 
cause, 


The time faken by an appellant in an application 
for review will not be excluded if the application 
was not presented with due diligence and was 
filed on totally insufficient grounds. 

Maung Ро Lu v. Maung Куй, 11. В, В. 313, 
Gobinda La! Das v. Shiba Das Chatterjee, 33 О. 1828; 
100. W.N. 986; 30. L. J. 545, Karm Bakhsh v, 
Daulat Ram, 188 P. B. 1888 (F, B.), Brij Indar Singh 
v, Kanshi Ram, 42 Ind, Cas, 48; 44 I. A, 218: 88 M. 
L. J. 486; 22 M. L. T. 362; 6 L. W. 592; 126 P, W. 
E, 1917; 15 А. 1.7, 777; 19 Bom. L. R. 866; 3 Р, 
L. W.813; 26 0.1, J. 572; 104 P. В. 1917; (1917) 
М, W. N. 811; 22 0. W. ММ. 169; 127 P. L. R, 1917; 
45 0.94 (P. O., Sudhakar Raut v, Sadasiv Jhatap 
Singh, 81 Ind, Cas, 705; 19 O. W, N. 1113, relied 
upon, 


Mr. Ray, for the Appellant. 
Mr, Chari, for the Respondent, 


JUDGMENT,—This isan appeal from an 
appellate desree of the Distriot Court of 
Plenzada, The objestion has been taken that 
it is barred by limitation, The appellant 
elaims to be entitled to claim the time taken 
by the. Distriet Oosrt in disposing of his ap- 
plication for review of tho Court's appellate 
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judgment. If suoh time is dedueted, then 
this appeal is within time, 

The Appellate Court passed a deeree in 
favour of the plaintiff responden!s, The 
application for review, whiah was filed 65 days 
after the passing of the appellate decree, was 
on grounds whish were merely grounds of 
appeal, The Distrist Court summarily rejest- 
ed the application. In my opinion the 
summary rejection of the application was 
sorrest. The grounds of ihe applieation were 
not grounds for review. Farther the аррііва- 
tion was not presented with due diligence, 
inasmuch as it was presented 68 days after 
the passing of the dearee, 

In Maung Ро Lu v. Maurg Буп (1) it waa 
held by Irwin, J , that the faot that an appli- 
sation for review has been made ів not 
suffieient saose for admitting an appeal 
after time, if the applieation for review was 
not made on reasonable grounds, In Gobinda 
Lal Das v. Shiba Das Qhatterjce (2) Mookerjee, 
J., dealt with most of the cases cited by Irwin, 
J., and with some other oases, On the 
fasts of the басе he eame to the following 
findings: (1) that the application for review 
was presented with due diligence, (2) that it 
was proseented with due diligence, (3) that 
it would have been heard, and disposed of 
within the time allowed for the appeal from 
the deorse ecugbt to be reviewed but for the 
fault of the Judge, (4) that the grounds on 
whieh the review was asked were neither 
frivolous nor vexatious, but prima facte proper 
and reasonable, and (5) that the appeal from 
the desree was presented with due promp. 
titude. On these fasts be held that it тоша 
be a proper exercise of judicial discretion to 
allow the appeal to be admitted. Both 
Mcokerjee, J., and irwin, J., sited with 
approval the Punjab oase Karm Bakhsh v. 
Danlat Ram (3). In the Privy Counsil 
nase of Bri; Indar Singh v. Kanshi Ham 
(4) their Lordships adopted the general 
rule laid down in the Punjab case 
for the exersise of the Court's disere. 
tion in desiding what may be “sufficient 


(1) 1L. B. R. 818. 

(2) 88 C. 1323; 10 0. W. N. 086; 8 O, L. J. 645, 

(8) 183 P. В, 1888 (F. B.) 

(4) 42 Ind, Cas. 43; 44 I. A. 218; 88 M. 1. Je 
486; 22 M. L. T. 862; 6 L, W., 592; 126 P. W. R. 
1917; 16. A. L. J. 777; 19 Bom. L. R. 868; 3 P.L, 
W. 313; 26 O. L. J, 572; 104 P. R. 1917; (1917) M, 
W.N. 811 22 0. W. М. 169; 127 P. L. R, 1917; 4» 
С. 94 (P, 0). > 
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sanee” within the meaning of sestion 5 of the 
Limitation Ast. The general rule laid down 
in the Punjab case is as followz:— The true 
guide is whether the appellant has acted 
with reasonable diligense in the prosecution 
of his appeal, He ought to be deemed to 
bave во aeted where, after deducting the 
time spent in prosssuting with due diligense 
a proper applisation for review of judgment, 
the period between the date of the decree 
appealed from and the date of presenting 
the appeal does not execed the period press 
eribed for preferring an appeal,” It is slear 
that the application for review must have 
been a proper one, and it must have been 
prosesuted with due diligencs. In Sudhakar 
Raut v. Sadasiv Jhatap Singh (5) it was held 
by Holmwood and Walmsley, JJ., that the 
time taken by the appellant in an infrustuous 
applieation for review will not be exeluded, if 
the grounds of review were only grounds of 
appeal, 

In my judgment this point is coneluded by 
authority, The appellant having filed an 
application for review on totally insnffisient 
grounds, the time taken by sush an applies- 
tion for review cannot be exoluded, It 
would be an improper exeraise of the Court's 
jurisdietion to admit the appeal. It is, there- 
fore, dismissed with aosts. 


Appeal dismissed, 
(5) 81 Ind, Cas, 705; 19 C, W. N. 1113, 





BOMBAY HIGH OOURT. 
Szcosp Oivin Appear No, 558 or 1920, 
June 24, 19:1. 

Present :—Sir Norman Maoleod, Kr, ` 
Ohief Justice, and Mr. Justise Shah. 
DHARAMDAS KAUSHALYADAS— 
DEFENDANT-—ÀPPELLANT 

tersus : 
RANOHHODJI DAHYABHALI лхо OTHERS 
~~PLAINTIFF3— RESPONDENTS. 


Pleadings—Construction—Technical defect —Incon- 
sistent pleas — Ownership—Hasement, 


It is not the duty of the High Court to read 
pleadings in the District Conrts as strictly as they 
would be read if they were filed in the Chancery 
Division of the Supreme Court. Therefore, a 
plaintiff's case cannot be defeated merely on the 
ground of some technical defects in his pleadings 
provided he succeeds on the real issue in the case. 
Where in his plaint the plaintiff claimed the right 


of ownership ina strip of land, but in both the 
lower Courts the case was tried on the footing that 
he claimed only by way of easement the right of 
way over the defendan's land, and this latter posi- 
tion was accepted by the plaintiff's Counsel, the 
High Court took a broad view of the question and 
declined to consider the technical objection that the 
plea of ownership was inconsistent with the plea of 
easement. [p, 518, col. 1.] 


Appeal from a desision of the Distriet 
Judge, Surat, in Appeal No. 57 of 1919, 
osnfirming а deoree passed by the Subordi- 
nate Judge at Balsar, in Oivil Suit No, 27 
of 1918, 

Messrs. Ooyajee, Q. N, 
Appellant. 

Mesars, Œ. S. Rao and Н, V. Divatta, for 
the Respondents. 

JUDGMENT, 

Macteop, О. J.—The plaintiffs sued for à 
permanent injunstion directing the defendant 
to remove the posts and wire-feneing from 
the lane in dispute causing obstruetion ta 
the plaintiffs’ user of Ње вате, The plaint- 
iffs suit has been decreed in both the 
lower Courts, and it is sought now to get 
those decisions reversed on a purely teshni. 
sal objestion. 

The plaintiffs aro е owners of Survey 
No. 56 on the map, while the defendant is 
the owner of Survey No, 57, Towards the 
southern boundary of Survey No. 57 ia a 
hedge maintained by the defendant, and it 
might be presumed that that at any rate 
was the limit of the land of which he was 
making оке. On the south of the hedge 
was the strip of land in dispute. On the 
obher side of that was Survey No. 58, The 
plaint admittedly is not very seientifisally 
drawn, аз is often the ease. It might well 
be urged that the plaintiffs eontended in 
their plaint that Survey No. 58, or at any 
rate the disputed strip, belonged to them 
either by title or by adverse possession, and 
that, therefore, they claimed the user of 
this strip on their own title, and consequently 
soughtan injunstion against the defendant 
from disturbing possession, But in paragraph 
10 of the plaint it is suggested that "the de- 
fendant asserts his land to ba in the said sker 
of ours but the said assertion is not true 
And even if it ba trae, he may be treated as 
having given up his boundary hedge in our 
favout, and by reason of our adverse posses- 
sion and enjoyment of ths said sher for 40 
yearshe cannot now shift his hedge to the 
extent eyen of an ingh and he bas no 


Thakor, for е 
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right to do so and is estopped from doing 
Bo.” 

. That might well be ra-drafted by a skilled 
practitioner so as to alaim in the alternative 
that if this disputed strip is within the 
boundary of Survey No. 57, it has either been 
‘given up by the defendant, or at any rate 
the plaintiffs have been using the strip for 
вав a period that the law would proteot 
that user and prevent the defendant from 
obsirueting it. The evidence in the ease 
makes it prefeetly slear that the plaintiffs 
have been using -this strip as a means of 
access to their Survey No, 56. At the 
‘very most, therefore, we might order the 
plaintiffs to remedy the teshnieal defeats in 
their ease by amendment of the pleadings. 
But, as has often been pointed out, it ів not 
the duty of this Court to read pleadings in 
the Distriet Courts as strictly as they would 
be read if they were filed in the Оһапвегу 
Division of the Supreme Court. We have 
a muoh larger range of vision, and the 
plaintiffe’ sase eannot be defeated merely on 
the ground of some teahnieal defest in their 
pleadings, provided on the real issues in the 
ense they sueseed. 

Thereal issue in this easeis whether the 
plaintiffs have enjoyed for the statutory 
period the right of way overthe strip in 
question, Whether in previons years they 
merely exercised rights of way over that 
strip against the .true owner, or did ao 
because they thought it had belonged to their 
вовевёогв, if does not seem to me to make 
very mush difference. They have enjoyed 
the rights to that strip, the defendant has 
obstrueted them, They are entitled to assept 
the defendant's eontention that the strip 
belongs to Survey No. 57. That would not 
prevint them from asking the Court to 
proteat their user of that strip, The defend- 
ani'& ease, therefore, in appeal resting 
on purely teshnisal objections to the 
desisions of the Courts below, I think 
we are entitled to take а broad view of the 
question and confirm those desisions, The 
appeal will be dismissed with coste, 

Suan, J.—I agree. I only desire to add 
that in both the lower Courts the ease has 
been tried on the footing that the plaintiffs 
elaim by way of easement the right of 
way over a strip of land whish, assording 
to the defendant, forms part of his land, 
Т is no doubt true that in the plaint the 


plaintiffs put forward the oase of ownership 
over this land and generally speaking, that 
would not be sonsistent with the ease of 
their having aequired an easement over that 
land. But the ease has been tried on the 
footing of an easement, and it has been 
made elear before us by the admission of 
‘Dewan Bahadur Rao for the plaintiffs that 
they asaept the position taken up by the 
defendant that this strip of land forms part 
of his land, It is, therefore, unnesessary to 
consider the merits of the sontention urged 
on behalf of the defendant, that the ease of 
easement sannot be made out where the 
plaintiffs put forward an allegation of owner- 
ship over that piece of land. 
Appeal dismissed, 





OALOUTTA HIGH COURT. 
APPEAL FROM APPRLLATE jDECAEk No, 24 
or 1919, : 
July 20, 1920, 
Present: —Mr. Justise Teunon and 
. Mr, Justisa Newbould, 

RAJENDRA MOHUN MOULIK 

AND OTHERS—DEFRHDANTS—À PPELLANTE 


versus 
UPENDRA NATH GUHA 
THAKURTA —PrAUCTIFF— RESPONDENT, 


Hindu Law—Dayabbaga—Gift — Construction of 
deed—Series of, life-estates in tail male-—Perpetual 
annuity —QOharge, 


~ A series of life-estates in tail male is repugnant to 
Hindu Law but in a perpetual annuity there is 
nothing repugnant to either Hindu or Indian Laws, 
[p 520, col. 1.) 

A deed of gift,after declaring that the gift was 
by way of “provision for the support and mainten- 
ance” of grantor's granddaughter and the “children 
born of her womb,” stated that the grand- 
daughter would get Rs, 200 per year out of 
the grantor'a estate and that after her death her 
“son born of her womb and his sons and grandsons 
in due succession would get the same.” The grand 
daughter died leaving a son, who also died sub- 
sequently leaving his father as his heir. In a suit by 
the father for the annuity: 

Held, that the annuity was intended to be perpetual, 
so that an absolute estate vested in the son to which 
the father as the heir of hisson was entitled. [p. 519, 
col, 2; р, 520, col. 1.] 

Held, further, that asthe annuity was made pay- 
able ont of the grantor's estate, it created a 
charge on the estate for that amount [p. 520, col.1] 

Rajarajeswara Dorai ү. Sundarapandiyaswami 
Thevar, 27 Ind Cas.J283; 27 M. L, J, 694, referred 


to. Я 
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Appeal against a deeree of the Addi. 
tional Distrist Judge, Daesa, dated the 20th 
of September 1918, affirming that of the 
Subordinate Judge, Fifth Court of that dis- 
triet, dated the 10th of Ostober 1917, 

FAOTS appear from the judgment. 

Sir A. Ohoudhurt (with him Babus Mohendra 
Nath Roy, Monmatha Nath Roy and Surjya 
Kumar Aich), for the Appellanta,—The appeal 
depends on the sonstruetion of a main. 
tenance grant whish ів in these terms: — 

rs... Tomar garvajata putra putrapou- 
iradi krame tomar avabe  pasbe" The 
learned Subordinate Judge has held that 
these words mean a general estate of 
inheritanee. My aontention is it is merely а 
gift to & daughter with intention to benefit 
sertain persons. Both the Courts have 
found the intention in favour of my aonten- 
tion, It is not an estate but a right to 
reseive a voluntary gift. No spesifie prop. 
erty is set apart. Refers to Theobald on 
Wills, 7th Edition, page 503. These are gifts 
to suscessive persons. The intention olearly 
was to benefit the grand-daughter and the 
heirs male of her body. Refers to Turner v. 
Turner (1), Beer Ohunder Manikkya v. Raj 
Ооотат  Nobodeep Ohunder Deb (2), Ra- 
meskar Bakhsh Singh v. Arun singh (3), 
Tituram Mukerji v. Oohen (4), Kalpagathacht 
v. Ganapatht Pillai (5). 
Babu Ram Ohandra Mazumdar (with him 


Babu Abinash Ohandra Guha), for the Respond.: 


ent,—'There is no ambiguity in the doou- 
ment and, therefore, no question of intention 
arises, After the death of the grand-daughter 
the annuity went to her son absolutely and 
on his death it would go to his heirs. 
Refers to sestion 160 of the Suesession Aat. 
The only intention is thatthe annuity is not 
to sease after the death of the grand- 
daughter, Refers to Rajarajeswara Dorai v. 
Sundarapandiyaswamt Thevar (6). 
Sir A. Ohoudhurt replied, 
JUDGMENT. 


TauNON, J.—This appeal arises out of a 
(1) (1788) 1 Bro, O. С, 317; Amb. 776; 28 E, R. 


65. - 
(2) 9 C. 536; 12 0.1, R. 465; 4 Ind, Deo, (N. в.) 
100 
(3) 98 А. 194 ab p. 205 (P. О,); 28 I, А, 1; 7 Sax, 
0, 


р, О. J. 804 (Р. 
(4) 9 О, W. N. 1073; 7 Bom. L. В. 920; 88 О, 208; 


2 C. L. J. 408; 15 M. L. J. 879; 8 А, L.J. 59; 82 I, 


А, 185; 8 Sar. P, О, J, 908 (P. С.). 
(5) 3 M, 184; 1 Ind. Deo. (N. s.) 685, 
(8) 27 Ind. Cas, 283; 27 M. L. J. 694, 


suit brought by the plaintiff to resover 
arrears of an annuity on the basis of a 
certain "briti danpatra,” i.e., а gift or grant of 
ap allowanee for maintenanee. 

Plaintiff was the husband of one Sarat 
Sundari, the granddaughter by a deseased 
воп of one Gopi Mohun Monlik. Sarat 
Sundari died in 1316 (1909) leaving an 
infant son who died in the same year, Gopi 
Mohun died: in Sraban 1323 (July 1916) and 
the present suit was instituted on the 9th 
November of that year. 

The material portions of the danpatra or 
grant are in these terms; "You are the 
daughter of my eldest son. I have married 
you to a Kulin, Henee itis essentially 
nesessary that I should make provision for 
the support and maintenanee of yourself and 
of the ehildren born of your womb (gorbha;at 
santan digen). . Aesording to my Will you 
are entitled to Rs, 300 a year from my 
estate if youlive with your husband in my 
house, but the Will does not make provision 
in oase you live in your husband's house or 
elsewhere, So by this deed I agree (or 
provide) that if you do not live in my house 
but live in your husband's house ог elsewhere, 
you will get from my estate only Rs. 200 
per year and that after your death your son 
born of your womb, and his sons and grand. 
sons in due suesession (or from generation 
to generation) will get the same,” 

The question diseussed in this appeal then 
is whether the plaintiff, as the heir of his 
son, is entitled to olaim the annuity or 
whether it ceased with the death of the gon. 

In support of the sase of the appellant, 
who is the heir of Gopi Mohun, it is eon- 
tended that the intention was to benefit 
Sarat Sundari and her heirs in tail male, 
that no charge on the estate or any part of 
it was oreated, and that the grant offends 
against the rule against perpetuity. It has, 
been found by both the Uourts below that 
the intention of the grantor was to benefit 
Sarat Sundari and her lineal dessendants. 
The appellant would further sontend that 
‘santan, though used as meaning shildren, 
is Bs restriated to its primary meaning: 

! bat that is negatived by the nsa, 
immediately thereafter of the words ‘putra 
poutridi krame? Even if the intention 
was to beneát only Sarat Sundari and her 
descendants, that does not take away from 
the meaning now assigned to the words 
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“ putra poutrad?: krame,” It merely shows 
that the grantor failed to foresee the possibi- 
lity that the son might die withont issue 
before his father, A series of life-estates 
in tail male is repugnant to Hindu Law. 
We are, therefore, of opinion that the Courts 
below are right in giving to the words ‘putra 

poutradi krame their usual  teobnical 

meaning and that the annuity in question 
was intended to be perpetual, and that on 
the death of Sarat Sundari an absolute 
estate vested in the son, In a perpetual 
annuity there is nothing repugnant to either 
Hindu or Indian Laws. 

We are further of opinion that the pro- 
vision that the annuity is payable ‘out of 
the estate’ is suffieient to ereate a eharge, and 
in this sonnestion we may refer to the sase 
reported as Rajarajeswara Dorai v. Sundara- 
pandtyaswamt Thevar (6). In the result there 
will be а deeree against the appellant for the 
sum allowed by the Court below, the desretal 
amount with eosts in all Courts and interest 
being payable out of the estate left by Gopi 
Mohun and taken by appellant. 

Nzwsour», J.—1 agree, 

Appeal dismissed, 


. LAHORE HiGH COURT. 
чт Orvis АРРЕАТ, No, 2938 or 1917, 
June 23, 1921, 

Present:— Mr. Justiee Harrison and 
Mr, Justiee Broadway. 
‘DHANPAT RAI AND OTHERS— PLAINTIFFS 
— APPELLANTS 
versus 
GURAN DITTA MAL AND OTHERS— 
Devexpants— RESPONDENTS, 


Estoppel—Acquiescente—Hindu joint family—Sale 
of joint family land by one member without the 
consent of others—Costly building erected by vendee— 
Knowledge—Objection. 


If one of the co-parceners sells a land belonging 
tothe joint family without the consent of the 
remaining co-parceners and the vendee erects a 
costly building thereon with the knowledge and 
without any objection on the part of the latter, 
there is such acquiescence: as estops them from 
questioning the sale. 

` Hope Mills Limited v. Sir Cowasjt J, Readymoney, 
10 Ind. Cas. 748; 13 Bom. L, В. 162, Gopi «hand 
v. Ram Chand, 12 Ind. Cas, 729; 177 P. W. В. 1911, 
relied upon.” 

. ` Shyama Charan Baisya v. Prafulla Sundari, 80 Ind. 
Cas, 101; 19 C, W, N, 882; 21 0. 1, J, 557, Jaharaddi 
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Mandal v. Debnath, 88 Ind. Cas, 762; 200. W.N 
657, Fatehyab Khan v. Muhammad Yusuf, 9 A. 484; 
A. W. N. (1887) 82; 5 Jnd. Dec, (м. s.) 7725, Naunihal 
Bhagat v. Rameshar Bhagat, 16 А. 828: 'А. W. М, 
(1894) 99; 8 Ind. Dec. (N. 8) 214, Beni Ram v. 
Kundan Lal, 21 А. 496; 1 Bom. І. R. 400; 8 C. W. 
N. 505 28 T. A. 58; 7 Bar. P. О. J. 598; 9 ‘Ind. Dec. 
(х. s.) 1022 (P, 0.), Dewa Singh v. Haku, 6 Ind, 
Cas. 997; 39 P, W. В. 1910, referred to 

First appeal from в deeree of the Senior 
Subordinate Judge, Lyallpur, dated the 30th 
July 1917, 

Pundit Sheo Narain, R. B., for the Appel- 
lanta. 

Messrs. M. L. Puri and B. N, Kapur, for 
Respondent No, 2, and Lala Durga Das, for 
Respondent No 3, NP 

JUDGMENT.—One Amir Chand died in 
December 1907, leaving to his three sons а 
money lending business and immoveable 
property, insluding an ahata and some kacha 


‘buildings in Lyallpur whioh he had puroha- 


кей for Rs, 125. The headquarters of the 
family-were at Ohak Bhatti in Gujranwala 
and the money-lending business had branshes 
at Ohak Bhatti, Hafizabad, Sangla and other 
plaees. On the lat July 1909, Sohna Mal, 
the second son, went to Lyallpur and had 
mutation entered of this akata in the name 
of himeelf and his two brothers in equal 
Shares, This was sanctioned on the 5th 
July 1909 and on the same day Sohna Mal 
sold the akata by an oral sale for Rs. 2,600 
to Guranditta Mal, defendant No. 1, and ‘had 
mutation entered in his name making an 
entry at the time in bis own handwriting 
in the register of mutation :— 

"Reseived Rs. 2,600 on вовопцё of the 
prisa of one whole ahata No. 4361, I am 
responsible for all my brothers.” 

Immediately after buying the ahata Guran- 
ditta Mal began building and spent some 
Re. 3,000 on erecting а two storeyed house 
on the site, In 1918, be sold this house 
to the Punjab National Bank and it is 
proved that they spent Rs. 207 оп making 
necessary alterations. In July 1916, Dhanpat 
Rai, the ycungest brother, and the sons 
of Buta Mal, Daryai Mal and Des Raj 
instituted this suit for possession of the 
whole property on the ground that Sohna 
Mal being merely a so paroener had no power 
to sell any share in the immoveable property 
of the joint family without their sonsent. 
Buta Mal had died one or two years after 
the sale to Gnranditta Mal. The ‘sontesting 
defendants, being Guranditta Mal and the 
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Pupjab National Bank, pleaded that Sohna 
Mal had full right to sel] his own share 
and that of his brothers inasmush as he 
was а manager of the joint business, that the 
property was not an ansestral dwelling- house 
bnt merely а рівве of immoveable property 
purehased by the late manager Amir Ohand 
88 an investment of surplus funds, and that, 
even if he were not held to be a manager, 
plaintiff had acquiessed in the sale. 

The lower Court has held that although 
the three brothers transasted business, made 
payments and gave гәвеіріз on aecount of 
the joint business, Sohna Mal had no power 
to dispose of any part of the immoveable 
property without the consent of the other 
eo-sharers, that sush sonsent was not given 
at the time of sale, and that no subse. 
quent eonsent could legalize the transfer. He 
hae, however, found that the plaintiffs have 
subsequently aequiessedin the sale and are 
now estopped by that aequieseenee from 
impeashing it. ^ Counsel for the appellant 
urges that mere silense бап never amount 
to aequiessenca and has quoted a large number 
of rulings in support of this contention, and 
more espesially has relied on Shyama Charan 
Baísya v. Prafulla Sundari (1), Jaharaddi 
Mandal v. Debnath (2), Fatehyab Khan v. 
Muhammad Yusuf (3), Naunihal Bhagat v. 
Rameshar Bhagat (4), Bent Ram v. Kundan 
Lal (5) and Hope Mills Limited ү. Sir 
Oowarji J. Readymoney (6). Counsel for the 
respondents relies on Dewa Singh v. Haku 
(7) and Gopi Ohand v, Ram Ohaná (8), whioh 
are quoted by the learned Senior Sub-Judge, 
and also sontenda that some of the rulings 
quoted on the other side support his ease. 
In addition to the fasts explained above, 
it is elearly proved that all three brothers 
Were in the habit of soming to Lyallpur and 
that they owned a eonsiderable amount of 
immoveable property there whish yielded 
an ineome of Rs, 200 a month, the losal 


©) 80 Ind, Саз, 161; 19 C. W, N. 882; 21 0. L.J. 


5 

(2) 88 Ind. Cas. 762; 20 О. W. М, 657. 

(3) 9 A. 434; A. W. М. (1887) 83, 5 Ind. Dec 
(х. в.) 725, 

(4) 16 А, 328; A. W. N. (1894) 99; 8 Ind, Dec. 
(x. в.) 214, 

(5) 21 A, 498; 1 Bom, L. В: 400; 8 О. W. N. 592; 
26 I. A. 58; 7 Sar, P. C. Ј. 523; 9 Ind. Dec. (x. s.) 
1022 (P. O.). 

(0). 10 Ind, Cas. 748; 13 Bom. L. R. 162, 

(7) б Ind. Cas, 997; 39 P, W. R. 1910. 

(8) 12 Ind. Cas, 729; 177 P. W. R. 1911. 
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manager of this estate baing Ganga Singh, 
the maternal unole of plaintiffs Nos. 2 and 3, 
the sons of Buta Mal, This Dhanpa& Rai, 
the plaintiff, has admitted himself, The 
ahata formerly yielded an insoma of Rs. 2 а 
month, and it ia urged by the plaintiffs, 
though no proof of this faot has been 
prodused, that even after the sale to Guran- 
ditta Mal, Ganga Singh continued to pay 
the house-tax on this akata to the Мипіві- 
pality. Dhanpat Rai and the father of tha 
plaintiffs Nos, 2 and 3 must have seen the 
building operations begun, they must have 
realized that this was a distinot shallenge 
to them and to their title; they saw Guran- 
ditta Mal peacefully enjoying what had 
been their property, now eonverted into a 
donble-storeyed house, and they also must 
have known of the transfer to the Punjab 
National Bank and the use of the premises for 
the Bank’s business, They took no action 
whatever and not only tolerated the ereetion 
of the new buildings but later the transfer 
of the same to the Bank, Counsel eontenda 
that as they knew they would have to pay 
the eost of the building, they saw no reason 
to interfere and were making up their minda 
during the whole of these nine years whether 
they would enforee their rights and insist 
on resovering possession of the property, 
The Trial Court has drawn certain inferenees 
from the failure of the plaintiffa to produse 
certain books, more espesially the rokar of 
the Ohak Bhatti business, but, ignoring this 
point altogether, we are of opinion that the 
fasts established bring the ease within the 
purview of Gopt Ohand v, Ram Ohand (8) 
and Hope Mills Limited v. Sir Oowasi J, 
Readymorey (6), The fasts of Gopi Ohand v. 
Ram Ohand (8) were that it was shown 
that the vendees took possession immediately 
on sale: "It was also proved that soon 
afterwards they sommensed building and 
from time to time they osontinued their 
building operations, spending a sonsiderable 
sum of money and largely enhancing the 
value of the property, Even while he was 
still a paéwart the plaintiff admittedly eame 
to the village from time to time and resided 
with his father. He must inevitably have 
known both of the | sale and or the building 
operations, * * Wea 
sbmsider his m ue de with 
the faet that he knew all along of the 

bzilding operations, must be taken to show 
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acquieseenee in the alienation.” These fasta 
appear tous to be similar to those in the 
present ease. Counsel points out that here 
we have the question of the aequiescense 
of brothers in an alienation made by another 
brother and a sale in whieh the vendors 
had not all joined and whish was, therefore, 
bad ab initio, whereas in the ruling quoted 
the father who effested the sale had somplete 
right to do во, he being the manager of the 
family. Weare ofopinion that the principle 
governing both eases is precisely the same. 
In Hope Mills Limited v. Sir Oowass J. 
Readmoney (6) Beaman, J., quoted an English 
authority as explaining what form of acquies- 
вепва would deprive a man of his’ legal 
rights, " What then are the elementa or 
requisites nesessary to sonstitute fraud of 
that deseriptionP In the first place, the 
plaintiff must have made а mistake ns to 
his legal rights. Secondly, the plaintiff 
must have expended some money or must haya 
done some ast (not neeessarily upon the 
defendant's land) on the faith of his mistaken 
belief. Thirdly, the defendant, the possessor 
of hia legal right, must know of the existenee 
of his own right which is inconsistent with 
the right slaimed by the plaintiff, * * * * 
Fourthly, the defendant, the possessor of the 
legal right, must know of the plaintiff's mis- 
taken belief of his rights. If he does not know, 
there is nothing whish ealls upon him to assert 
his own rights. Lastly, the defendant, the 
possessor of ‘the legal right, must have 
eneo1raged the plaintiff in his expenditure 
of money or in the other asts, whieh he has 
donc, either direoetly or by abstaining from 
asserting his legal right. Where all these 
elements exist, there is fraud of such a 
nature as will entitle the Court.to restrain 
the possessor of the legal right from exereis- 
ing in” If the word "plaintiffs" bs substituted 
for ‘defendant, the fasts again are on all 
fours with this ease. The plaintiffs saw 
the defendants Guranditta Mal and the 
Punj.b National Bank exersising what they 
believed to be their fuil rights over the 
property. They ensouraged Guaranditta Mal 
in his building operations by abataining 
from asserting their own right. They en- 
couraged him by the same abstention to sell 
the properiy and they encouraged the Punjab 
National Bank to buy it. Shyama Ohafan 
Baisya v. Prafulla Sundari (1) laya down 
that “a mere delay to take legal proesedings 


INDIAN CASES, 


[1921 


eannot by itself eonstitute a bar to aueh pro- 
eeedings, unless the delay оп his part, 
after he bas acquired full knowledge, haa 
affested or altered the position of his oppo- 
nent. A waiver must be an intentional веб 
with knowledge.” 

We are completely satisfied that the sale ` 
by Sohna Mal without the sonsent of his 
two brothera was looked upon from the 
beginning as an excellent piese of business, 
that Dhanpat Rai and his brother and later 
his nephews gladly soquiesoed in the sale 
and allowed the vendee to make full use of 
ths property and to erest a costly building 
and thatii was not until enhaneement in 
value made it worth their while to do so 
that they had any idea of attempting to 
ups3t the sale, We find that there has 
been such aequiomsenee as estopped the pre- 
sent assertion of their rights by the plaintiffs, 
and we dismiss the appeal with sosts. 

: Appeal dismissed: 


PATNA HIGH COURT. 
Misoartaxeows Civic Apeaat No, 37 ок 1920, 
May 4, 1921, 

Present: —Mr. Justies Jwala Prasad and 
Mr. Justies Ross. 
BHIKHAMBER SINGH—Jupement- 
DgBro&— APPELLANT 

. versus 
BHAJO HARI MARWARI— Deoeus- 
HoLDER-—R&SPONDENT, 


Sale—Ghatwali or Police jagir, 


A Ghatwali or Police jagir is saleable in execution 
of a decree, subject to the right of Government to 
prevent the sale on the ground that the Jagirdar 
or Ghatwal is liable to Government to render 
Police and public duties. [p. 523, col, 1,]! 


Messrs. Baikuntha Nath Mitter and Jyotirmoy 
Ohaiierji, for tho Appellant. 

Messrs. P. K. Sen and Harthar Prasad 
Sinha, for tbe Respondent. 

JUDGMENT. 

Jwata Ркаѕар, J.—The judgment-debtor 
is the appellant. His applieation in the 
Oourt below, objesting to the eale of the 
property in question in exeeution of the 
money-desres obtained by the desres-holder, 
has been dismissed. The ground of objection 
was that the property in question being a 
ghatwalt or Polise jagir waa not saleable, 
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Tbe property in question appertains to the 
Zemindary of Pashite, and ona review of 
the authorities on the subjeot it was 
held in this Court in the sase of 
Jadab Lal v. Srt Sri Debi Lal Singh (1) 
that ¢ag?rs of Pashibe are transferable. 
The only restrietion attaching to the 
saleability cf the tenure is the right of 
Government to prevent the sale on the 
ground that the jagirdor or ghatwal ів 
liable to Government to render Poliee and 
publio duties. The Government does not 
seem to interest itself in this litigation and 
the restriction, if any, was expressly removed 
by the Government in 1881, It is needless 
to pursue the subjest any further. The 
view taken by the Court below appears to 
be sorrect, Besides we are told that the 
property in question has already been sold 
in exesution of the desree and that the eale 
not only has been eonfirmed but has been 
followed by delivery of possession, The 
sale of the tenure undoubtedly is not void 
under any sireumstanoes, and at best it is 
only voidable even if the contention of the 
learned Vakil on behalf of the appellant 
is assumed to be correet, In the sireum- 
stanses the present appeal becomes ineffective. 

The result'is that the appeal is dismissed 
with eosts. 

Ross, J.—I agree. 

Appeal dismissed. 

(1) 42 Ind. Сав. 893; 2 P.L. J. 726; ЗР. L. W. 

148; (1919) Pat. 420. 


apt À— — 


p 
&. мо 


ALLAHABAD HIGH COURT. 
First ArPEín FROM Оврев Ne. !3 ок 19:0, 
November 1 2, 1920. 
Present:—Mr. Justiee Piggott and 
Mr. Justice Walsh. 

Musammat GAURA—DxrENDANT— 

APPELLANT 
. versus 
Hos'buE Nawab MOHAMMAD ABDUL 
MAJID ARD OTAERS—P LAINTIFFS— 
REgPONDEATS, 


Provincial Insolvency Act (III of 1907), s. 36— 


Transfer by insolvent several years before adjudication 
—Remedy—Transfer of Property Act (IV of 1882), s. 68 
—Res ` judicata—Judgment declining to adjudicate 
cannot operate as ros judicata, — - 


INDIAN CASES, 


598 


Where в transaction is several years old and 
cannot be questioned by а Receiver or oreditor 
under section 86 of the Insolvency Act, the "proper 
remedy .is to institute a suit under section 53 of 
the Transfer of Property Act. [p. 523, col, 2.] 

A judgment declining to adjudicate upon a matter 
cannot operate as res judicata, [p. 524, col, 1.] 


Appeal from an order of the Distriet 
Tadge, Benares, dated the 10th September 

FAOTS.— Mathura Prasad besame inwol. 
vent on the 7th July 1917. A deeree had 
previously been obtained against him by 
plaintiff No. 1 on the 12th Ostober 1912. in 
the course of ingolvenoy proseedings the 
property now in suit was put up fore sale. An 
objestion was brought by the present respond- 
ents in the Insolvensy Court. Without 
going into the merits of the case, the ingol: 
veney Court decided that as the transfer took 
place more than two years before the adjudi- 
eation of the insolyenay, that Court had no 
jurisdiction to deside whether the transfer 
ofthe property in favour ofthe husband of 
the objestors was fiatitious or bona fide. The 
Insolveney  Conrt, therefore, referred the 
Reseiver to the Civil Court, diresting that he 
should bring а suit under seation 53 of the 
Transfer of Property Ast, In eonsequense of 
that order the present suit was brought 
by the Reoeiver and the sole ereditor of the 
insolvent. 

Dr. K. N. Katju, for the Appellant, 

Mr. M. Ishaq Khan, for the Respondents, 

JUDGMENT.—We agree that this desi. 
sion is right. In faet the ease is the воп- 
verse ense to that whieb was desided by our- 
selves in Pita Ram v. Jujhar Singh (1), In 
this sase the Insolveney Oourt deslined to 
entertain the sause of action, not merely the 
relief or fie sixcumstances bnt the astnal 
aguse of action, under sesvion 53 of theT'rans- 
fer of Property Ast whioh is made the 
foundation of the present suit. It held 
rightly that as the transsation was several 
years old, 16 sould not be questioned under 
section 36 of the Insolvency Ast, We ara 
by no means satisfied that the refusal was 
wrong. Indeed, if it ever comes to be argued 
i$ may turn out that it was right, and that it 
was not a question whieh the Insolvenay 
Court sould or ought ќо entertain. If per. 
mission was required, it by its judgment gave 
gepmission to the ereditor to take the presise 


(1) 88 Ind. Cas, 798; 15 A. L. J. 661, 
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step which is being taken now, namely, a 
eivil suit, to raise the question whether this 
transfer ought to be avoided under sestion 53 
of the. Transfer of Property Ast, In our 
judgment in the authority already referred to, 
we took pains to point out that the prinaiple 
whish wo laid down was applicable to a person, 
who having the ehoiee of two alternative 
remedies and having chosen one and failed, 
turned round inthe hope of achieving sussass 
by the other alternative. In substanee by 
this appeal we are asked to hold that a 
question is res judicata whieh the Insolvency 
Court expressly deslined to adjudieate upon. 
We dismiss this appeal with costs, 
Appeal dismissed, 


MADRAS HIGH OOURT. 
APPEAL AGAINST Oxper No. 83 or 1920. 
Oetober 28,.1920. 
Present :—~Justiee Sir Abdur Rahim, KT, 
and Mr. Justice Sadasiva Aiyar. 
RAMALINGAM PILLAI—PzTTIONER— 
APPRLLART 
versus 
Tue OFFIOIAL RECEIVER, 
TRIOHINOPOLY, AND ANOTHER— 
RESPONDENTS. 
inci nsolvency Act (III of 1907), s.22— 
ee meni ‚Жош э ойе Receiver 


Application by purchaser to accept his bid and 
dile sale to another invalid maintainable—Suit 


not necessary. 


Under section 22 of the Provincial Insolvency 
Act a District Judge has jurisdiction to deal with 
an application by a person, purporting to be a 
urchaser at a sale held by the Official Receiver, 
h accept his bid and to declare „е sale to 
another person invalid, No regular suit is necessary 
for the purpose. 


7 riar v. Thangayi Ammal, 29 Ind. 
oL R: 17 M. L. T. 432; 29 M. L, J. 766 
and Avanashi Chetty v, Muthukaruppan Chetti, 44 Ind. 
Cas, 885; 7 L. W. 400; 28 M. L. Т. 819; (1918) M. 
W. М. 845, referred to. 

Appeal against an order, dated the 9th 
of December 1919 and made in Civil Mis. 
sellaneous Petition No, 624 of 1919, in In- 
solyeney Petition No. 20 of 1917, on the 
file of the Distriet Court, Triehinopoly. 

Mr. T. S. Visvanatha Azyar, for the Appel- 
lant, ‚ . 

Mr. S. Т, Srintoasa Gopalackari, for the 


Respondents, 
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JUDGMENT.—Inthis вазе au applisation 
was made by the appellant, who purports to 
have purchased the property of au inaolvant 
at asale held by the Official Бзовітәг, to 
the effast that his bid might ba assapted 
and that the sale toanother psraon ba held 
to ba invalid, Tho learned Distrist Judge 
із of opinion that һа has no jurisdistion 
to deal with the matter under sestion 22 
of the Provineial Iusolveney Ast aud that 
a regular suit is nesessary. This view of 
the law is opposed to the very wide langu- 
age of section 22, whish says that "if the 
insolvent or any of the ereditors or any other 
person is aggrieved by any ast or desision of 
the Reosiver, he may apply to the Court, 
and the Court may confirm, reverse or modify 
the ael ог desision complained of and make 
sush order өз 16 thinks just." Ib seems; to 
us that it is eonvenient and proper that 
matters of this sort should be disposed of 
by the Exeeuting Oourt and thatit is the 
plain direstion of the Lagislature as sontained 
in sestion 22, This is the view taken in 
two resent desisions of thia Court in Thiru. 
tenkatachartar v. Thangay! Ammal (1) and 
in Avanasht Ohetty v. Muthukaruppan Ohettt 
(2). Therefore, we set aside the order of 
the District Judge and remit the matter to ' 
him for disposal ascording to law. 

Costa will abide the result. 

M, 0, Р. 
Appeal allowed. 


(1) 28 Ind. Cas. 294; 89 М, 479; 17 M, L. Т. 4321 
29 M. L, J. 755, 

(2) 44 Ind. Cas. 885; 7 І, W. 406; 23 М.І, T, 310; 
(1918) M. W. N, 845. 


ALLAHABAD HIGH OOURT. 
Execution Firat АрРЕАТ, No. 310 or 1920. 
July 13, 1921. 

Present :—Justioe Sir P. О. Banerji, Кт., and 
Mr, Justice Gokul Prasad. 
MUHAMMAD 8:00:69 KHAN— 
OBJEOTOR— ÁPPELLANT 
versus 


Lala MISRI LAU AND OT4ERS— 
Jura 4zNT- DEB .088—HESPONDENT3, 


Limitation Act (IX of 1908), Sek. 1, Art. 182—Step« 
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4n-aid of execution — Application to summon witnesses 
to resist objections, 


An application presented by a decree-holder for 
the purpose of summoning witnesses to resist an 
objection preferred againstthe attachment of a certain 
property in execution of his decree, i8 a step-ine 
aid of execution within the meaning of Article 
182 of Schedule I of the Limitation Act. 

Ali Muhammad Khan v. Gur Prasad, 5 А. 84& A. 
W. М. (1883) 57; 3 Ind. Dec. (м. в.) 881, Shugan 
Chand v, Ramjas, 5 Ind, Cas, 202, referred to, 

Execution first appeal from а deeree of the 
Offieiating Subordinate Judge, Allahabad, 
dated the 12th July 1920, 

Mr. Iqbal Ahmad and Dr. К. N., Katju, 
for the Appellant. 

Messrs. U, S. Вара? and Haider Mehdi, 
for the Respondents, 

JUDGMENT,—The question in this oase 
is whether the deoree-holder’s applieation for 
execution presented on the 30th of Maroh 
1920 is barred by limitation, The deeree in 
the ease was passed on the 20th of December 
1916. On the 22nd of that month the first 
applieation for exesution of the desree was 
made and the prayer was to attach three 
houses, The attachment was duly made on 
the £Oth of January 1917. On the same date 
three objections were filed in regard to tbe 
attashment of the property, each objeotor 
claiming the attashed property as his own 
and praying forthe removal of the attach- 
ment on the property which was elaimed by 
eaeh  objestor, These applications were 
resisted by the deeree-holder, and on the 
23rd of April 1917 he presented an applica- 
tion praying that witnesses may be summoned 
on his behalf obviously for the purpose of 
resiating the objeetions preferred by the 
objectors. Theobjestions prevailed and the 
property was released from attashment on 
the 30th of April 1917. The deores-holder 
instituted a regular suitfor the establishment 
of his judgment-debtor’s title to the property, 
and that suit was deoreed by the Oourt of 
first instanoe and the dearee of that Court was 
ultimately affirmed by this Oonrt in June 
1921, After the passing of the decree of the 
Court of first instance, in the suit to which 
ws have referred, the deeree holder present- 
ed: his applieation of the 30th of Maroh 1920, 
If the application presented by the deeree- 
holder on the 23rd of April 1917 for the 


purpose of summoning witnesses to resist 


the objections is a step-in-aid of execution, 
the present application is slearly within time, 
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In our opinion the applisation of the 23rd 
of April 1917 wasan spplisation to take a 
Step-in-aid of execution within the meaning’ 
of Artiele 152 of Sehedule Iof the Limita- 
tion Aet. The objeot of the application was 
to summon witnesses for the purpose of 
resisting tha objestions preferred by the 
objeotors and for furthering the exesution of 
the desree. Itis true that the application 
was made in proceedings relating to the 
objections preferred by the objestorr, but the 
effest ` of the applisation was to further 
exeoution proceedings and was, therefore, 
obviously an avplication to take a stop- 
in-aid of exeontion. The same view 
was held by this Oourtin the ease of Ali 
Muhammad Khan v. Gur Prasad (1) and also 
in the ease of Shugan Ohand v. Ramas (2), 
though the actual applieation in that ease 
was one asking the Court to examine witnesses 
prodused by the desree-holder and to rejeet 
the objestion. We think that the Court 
below was right in holding that the present 
applieation for exesution, which was present- 
ed within three years of tha 23rd of April 
1917, was not time-barred. We aooordingly 
dismiss the appeal with аовів, including fees 
on the higher seale, 
Appeal dismissed, 

(1) БА. 844; A. W. N. (1883) 67; 8 Ind, Dec, 
(N. в.) 381. 

(2) 6 Ind. Cas. 292. 


LOWER BURMA ОНІЕЕ OOURT. 
Ѕғсохр Civit Appza No, 53 or 1919, 
January 17, 1921, 

Present :—Mr, Justice Maung Kin, 
HAN SU—DzFESDART—ÀPPELLANT 
versus 
А, T, K., P, І. M, OHETTY.—PLAINTIFF— 
REsPonpEst, 

Transfer of Property Act (IV of 1882), s, 91— 
Mortgage—Property attached and sold in execution of 


money-decree—Attachment, whether creates charge- 
Auction-purchaser and mortgagee, rights of. 


An attaching creditor does not get a charge on 
the attached property by virtue of the attachment, 


Ghulam Husain v. Dina Nath, 28 A, 467; А. W. N. 
(1601) 142, explained. 

Where a mortgaged property is attached and 
sold in execution of a money-decree, but during the 
interval between the attachment and the sale the 
mortgagee obtains a decree for sale on his mort. 
gage, he is entitled to bring the property to sale 
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and the anction-purchaser under the money-decree 
cannot claim to hold the property free from the 
mortgage on the ground that the attaching creditor 
was not made a party to the mortgage suit, [p. 527, 
cols, 1 & 2.) | І 

Suraj Bunsi Koer v. Sheo Persad Singh, 5 С. 148; 6 
L A. 88; 4 Sar, Р, O, J. l; 8 Suth. Р. С. J. 589; 40. 
L., R. 226; 2 Shome І, R.2423 21nd. Deo. (N. в.) 
705, distinguished, 

Titali- Vénkata v. Vedula Venkataramayya, 15 Ind. 
Сав. 334; 87 M. 418, Shananda Chandra: Pal v. Sri 
Nath Roy, 17-Ind. Cas. 482; 17 О. W.- N. 871; 
Frederick Peacock v. Madan Gopal, 29 С. 428; 6 О. W, 
М. 677 (E. B.), Moti Lal v. Karrabuldin, 24 І. A, 
170; 25 0. 179; 1 C. W. N. 689; 7 Sar. P. О, J. 222; 13 
Ind. Dec. (м. s.) 121 (Р. O.), referred to. 

Mr. Ba U,for the Appellant. 

Mr. A. B. Banerji, for the Respondent. 

JUDGMENT.— The  plaintiff-respondent 
obtained а money-desree against Ma Myo 
and Ma Chit and in due sourse applied for 
sale of the property in suit in exeeution, The 
defendant-appellent slaimed to hold a mort. 
gage on the property from Ma Nyo and Ma 
Chit and applied to the Court to have the 
property sold subject to the mortgage, The 
Oourt held an enquiry and rejected the 
application on the ground that the mortgage 
was not proved to be bona fide, About a month 
later the defendant filed a suit on hia 


mortgage against Ma Myo and Ma Chit in 


another Court, and obtained a preliminary 
mortgage-deeree. in the meantime the 
plaintiff had proseeded with the execution 
ease, and had bought in the property himself, 
.Just before the sale the defendant asked that 
the property be sold subjest to his mortgage. 
deeree, The application was not granted, 
but by sonsent the bailiff was instrusted to 
mention at the sale that there was a mort- 
gage-deoree upon the property, and that the 
plaintiff in execution of whose deeree the 
property was sold, was not a party to the 
mortgage suit, After his purchase the 
plaintiff was put in possession of the property. 
The defendant took steps to have the mort. 
gaged property sold under his mortgage- 
deoree. The sale of the property had, how- 
ever, to be postponed in eonsequense of the 
present suit. Ё 

The plaintiff claims that by his purshase he 
obtained a good title to the property, and 
that the defendant was not entitled to 
interfere with his rights. Both the lower 
Courts passed a desree in favour of fhe 
plaintiff, 

The lower Appellate Court held that the 
plaintiff was a nesessary party to the defend. 
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ant’s mortgage suit so long as plaintiff's. 
attachment continued, and that he was 
entitled to redeem the mortgage, and on the 
authority of Ghulam Husain v. Dina Nath . 
(1) it held that the defendant's desree - 
should not operate to defeat the right of © 
redemption of persons other than the aastual 
parties to the mortgage suit, and that the 
attachment ereated a aharge in favour of the | 
attaching areditor, and that вог sharge 
euured in favour of the purshaser. It, there- 
fore, held that the plaintiff's possession should : 
not bs disturbed as he had basome ownar by 
purshase at the jodioial sale. It assordingly 
dismissed the appeal. On referenee to the 
ease eited I do not find the learned Jadgas, 
Banerji and Aikman, JJ., holding that in a 
саво like the present the attaching oreditor 
had a ohargo on the attashed property. 
Banerji, J., sites Suraj Bunsi Ков" ү, Sheo 
Persad Singh (2), whereon the faeta of the 
ease а charge was held to be oreated in 
favour of the attaching oreditor, but that 
was a very different ease from the present. 
What was held by Banerji, Ј,, was that an 
austion-purshaser was entitled to a deoree 
for possession on redeeming the mortgage. 
This is quite elear from the following passage 
(at page 471) in hia judgmont :— "Therefore, 
the plaintiff in this ease asquired by his 
purshase the right whieh Kali had to redeem 
the respondents’ mortgage on the date on 
whieh the property was attashed, and that 
right still subsists in the plaintiff. In this 
view the decree for redemption passed in 
favour of the plaintiff by the Oourt of first 
instance was a right decree.” In Mitali 
Venkata v. Vedvla Venkataramayya (8) 
Sundara Ayyar and Ayling, JJ., held to 
the same effest, relying on the Allahabad 
саве above eited. These two cases deeide 
that a private alienation by the mortgagor 
after the attashment would be invalid as 
against the attaching creditor, ^ Seetion 
85 of the Transfer of Property Aot 
requires all parties interested in the 
property to be made parties to the suit for 
sale on a mortgage. Sestion 91 resognizes 
an attaching  ereditor as ons who has 
by virtue of hia interest in the property 


(1) 23 А, 467; A. W. М. (1901) 148, 

(2) 6 C. 148; 6 I, А. 88; 4 Sar. Р, О, J. 1; 8 Suth. 
P. O.-J. 589; 4 0. L. В. 226; 2 Shome L. В. 242; 2 
Ind. Dec. (x. в.) 705. 

(3) 15 Ind. Cas, 884; 87 М, 418, 
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a right to redeem the property. А 
deeree for sale in a suit to whieh he was 
nota party is not binding on him. He is, 
therefore, entitled to bring the attashed 
` property to sale under his attashment, but 
if the mortgage is valid, and prior to his 
attaahment, he must redeem the mortgage if 
he wishes to have the property. 

It will be seen that the present is a 
different oase from those two cases. Hoere 
the purohaser ata sale elaims to have a 
eharge on the property, and to have the right 
to keep the property unaífested by any 
rights the mortgages may have under his 
desree. The plaintiff in this suit, the 
augtion- purchaser, does not ask to be allowed 
to redeem the mortgage. All he says is 
that the attashing Court refused to order a 
sale anbjest to the morigaga, and we sre eon- 
serned only with the sase a3 presented by 
him. . 

In Shananda Ohandra Pal vw. Sri Nath 
Roy (4) Holmwood and Ohapman, JJ, 
held that although the attashing oreditor 
is entitled to redeem a mortgage under 
gestion 91 of the Transfer of Property 
Ast, he has no interest in the mortgaged 
property, and a purchaser at the sale in 
pursnanse of the attashment has no right to 
redeem the purehaserat the sale under the 
mortgage-dearee or to resist his possession of 
the property. On the authority of Frederick 
Peacock v. Madan Gopal (5) desided by a 
Full Beneh, and of the Privy Counoil сава of 
Mott Lal v. Karrabuldin (6) the learned 
Judges held that the attashment only pre- 
vents alienation, but does not sonfer any 
title,and that the attaching creditor does 
not by his attashment obtain a lien or charge 
on the attashed property, and, therefore, а 
fortiori he oannot hand any sush oharge to 
the purehaser at auction. The learned Judges 
pointed out that this distinetion did not 
appear to have been put before the learned 
Judges of the Allahabad High Oourt in 
Ghulam Husain v. Dina Nath (1), but as 
stated above, I do not think that the learned 
Judges of the Allahabad High Court desided 
that the attashing oreditor had any sharge 
. on the attashed property by virtue of the 


(4) 17 Ind. Сав. 482; 17 О, W, N. 871. 

(5) 29 О, 428; 6 О, ҮҮ, N. 577 (Е, B.) 

(6) 24 I. A. 170; 25 О, 179, 10. W. N. 689; 7 Sar, 
P,-0, J, 222; 13 Ind, Deo, (N, s.) 121 (Р, 0). 


INDIAN OASES. 


527 


attashment. The Caleutta ease emphasizes 
the fast that the purehaser at the sale in 
pursuanes of the attashment would not be 
entitled to have the property without any 
interference on the part of the mortgagee- 
deeree-holder or the purchaser at the sale 
under the mortgage-decrse, merely besause 
the attaching areditor who should have been 
& party to the mortgage suit was not made 
a party, 

For the above reasons the plaintiff's suit 
musi be'diamisssd, and this appeal allowed 
with возів throughout, 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Civin Reviston No. 10 or 1921, 
Auguat 4, 1921. 

Present: —Mr, Justice Walsh and 
Mr. Justise Wallach. 
Sheikh KALLU AND ANOTHER— 
PLAINTIFF4—-ÀPPL IOANTS 
versus 
NADIR BAKSH AND ANOTHER—— 
Devexpants—Oprosirs PakTIES, 

Civil Procedure Qode (Act Y of 1908), s. 115, 
О. IX, т. 18-—Hevisien—Ex parte decree set aside— 
Jurisdiction. 

No application for revision lies against an order 
setting aside an es parte decree, as the validity of 


such an order can be attacked in an appeal 
from the final decree passed in the suit. [p. 528, со], 
1 


Nand Ram v, Bhopal Singh, 16 Ind, Cas. 1; B4 A. 
592; 10 A. L, J, 130 and Buddhoo Lal v, Mewa Ram, 
63 Ind. Cas, 15; 19 A. L. J, 558; 45 A. 564 (F. B.), 
referred to. 

Order IX, rule 18, of the Civil Procedure Code 
does nob give a Oourt jurisdiction to set aside an 
em parte deoree against a party who had full 
knowledge and notice of the suit, [p. 628, col. 1.] 


Oivil revision from an order of the Munsif, 
Allahabad, dated the 12th August 1920, 

Mr. Raza Als, for the Applieant. 

Mr. Haribans Sahat, for the Opposite 
Parties. 

JUDGMENT.—This із an order, in опг 
view, entirely without jurisdietion, an 
order whish no Judge ought ever to make, 
and whish there is nothing in tha Code 
to justify, A desres was passai against 
a defendant, the result of wish was that 
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& house, whieh he says 


(although fit is 
not yet proved) is his in 


Severalty, was 


to be partitioned. He admits that he was. 


served and had notice of the suit, It is 
time he was ill, but he has been very 
eandid in admitting that he oame to the 
Court and the truth of the matter in that 
he did not realise that this house was 
ineluded in the suit, and he seems to have 
saptivated the heart of the  Munsif and 
jndused him to make an order setting 
aside the desree, The only justification 
for sush an order is Order IX, rule 13, 
under whieh the applicant must satisfy 
the Court (1) that the summons was not 
duly served, or (2) that he was prevented 
from sufficient cause from appearing. It 
is admitted that neither of these sonditiona 
oesurred, The rule does not apply and 
the Munsif had no jurisdistion of any 
sort or kind to pass this order, He has 
done his best to make it equitable by 
sompelling the’ defendant to pay sosta, but 
that does not enable a Judge to set aside 
a deeree passed by himself against a 
party, who had full knowledge and notice 
of the suit. We are, however, unable to 
interfere, The casó is governed by the 
decision of a Divisional Beneh reported as 
Nand Bam v. Bhopal. Singh (1), whioh has 
by implisation been approved by a. Fall 
Boneh iù the resent бавө of Buddhoo Lal 
v. Mewa Ram (2) and which isa deoision 
exactly -on the point. It was held that 
an order setting aside’ an ez parle derea 
sould” not be entertained by the High Court 
in revision, for the simple reason that the. 
validity of sush an‘order sould be attaaked 
under séstion 105 of the Code in an 


appeal from the final deeree passed іп. 


the suit. The respondents, the defendants 
in ‘the suit, who have objested to this 
applieation, have based their objeetion on 
the ground that’ the applicant’ or plaintiff 
ean take this objection, namely, that the 
Munsif had по jurisdistion to pass the 
order, in the appeal from the final deoree. 
That béing so, he will be estopped by 
this order whieh he has obtained in his 
favour, from objesting hereafter to the 
point ‘being raised in the appeal fromthe 
final decree. 


(1) 16 Ind, Cas. 1; 84 T „592; 10 А, L.J. 180, 
(2) 68 Ind, Cas, 15; 19 A, L J, 558; 48 А, 564 (F.B.). 
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This application must be dismissed with 
вовёв, including in this Court fees on the 
higher seale, 

Application dismtsse1. 





LOWER BURMA CHIEF OOURT. 
Отт, Rgaurin No, 109 or 1920, 
July 25, 1920, 

Present ;—Mr. Justise Rigg. 

M, HAROON-—PLAINTIFE 
versus 
М. EBRAH [M——DEFENDANT, 


Compromise—Barrister cannot compromise 
without special instructions. 


casé 


A Barrister has no authority to compromise % 
case without the consent of his client. Гр, 681, col, 1] 


Mr, Das, for the Plaintiff, 

Mr. McDonnell, for the Defendant. 

JUDGMENT,—At the hearing I stated 
that I would probably refer the question 
argued at the Bar for the decision of. a Beneh 
of this Court, but after looking into the 
desided cases I think this course is not nesess- 
ary, The fasts are not diaputed, The suit of 
the plaintiff was one for possession under sea: 
tion 9 of the Speoifis Relief Ast. After tha 
evidenae for the plaintiff had been taken, I in- 
disated to Mr. Burjorji, Oounsel for defendant, 
that I did not desire to hear him unless I 
was eonvinaed by Mr. Das that he sould 
maintain the suit, Mr. Das in the soursé of 
his address argued that his olient was 
entitled to joint possession, fo whieh Mr. Bur- 
jorji objected thatthe suit had been brought: 
under the Spesifie Relief Aot, There appa- 
rently had been a partnership between the 
parties, but they had quarrelled. Finally after 
some dissussion, Mr, Burjorji said that he 
would sonsent to a desrée for joint possession, 
if his elient was given the sosts of the suit, 
and Mr. Das agreed to this proposal. Before 
the deeree was drawn up, Mr. Burjorji’s elient 
objeated tothe -aompromise on the ground’ 
that it was drawn up against his instruetiong 
and without hig sonsent. In the. written 
statement defendant denied that the plaintiff 
had any right of oseüpaney of the’ premises. 
in dispute, and that pláintiff's rights were’ 
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subject to his permission M:  Burjorii 
admits that he made a mistake in agreeing 
to a deeree for joint possession, and says 
that he did not realise atthetime that sueh 
в вошргошіве was.not to his alient’s interest. 
He states that his olient was not in Court when 
the саве was compromised, and that he aated 
without instructions. The question at issue 
is whether Mr. Barjorji’s consent binds 
his 'elient. The position of Advosates 
praotising in this Court differs in 
many respests from that of Counsel in 
England. 1t has been fully diseussed in the 
Full Beneh ease of Pennell v. Harrison (1), 
Not only are Barristers enrolled as Advooatea 
of the Court, if they eomply with sertain 
conditions, but Pleaders of the first grade 
may appear. Advosates often join together 
as firms,” the members of whish may be Bar: 
risters, or Barristers and Solisitors, or Vakils 
or Pleaders, Advosates also perform the duties 
of Solicitors, and Solisitors may plead in Court. 
Mr, Pennell claimed the right to sue for fees 
though he was a Barrister, and his right 
to do so was affirmed. Sir Oharles Fox 
Baid: Prima facie there appears to be no 
strong reason why one Advosate should be 
under a disability not shared by a fellow 
,Advoeate. It appears to: me that when а 
Barrister somes to this eountry, he eleets to 
do such work as any other Advocate of 
‘the Court may do, and he undertakes the 
Same liabilities as other Advoaates are subject 


to, and be also aequires the same rights as ` 


other Advosates ^ have." Briefly pıt, the 
argument prosesded on the ground that 
persons who praetised in the Chief Court 
‘did so, not beeause they were members of 
the English, Scotish, or Irish Bar, but 
.besause they were entitled under the rules 
for admission of Advosates of the Conrt, 
end the’ (Court would not resognizs any 
differense between the status and privileges 
tf one class from those of another, Logical. 
ly it follows that if Barristers are pérmitted 
fo eompromise eases without special instrue- 
tions or authority, frst grade Pleaders may 
also doso. In Jagapati Mudaliar v. Ekambara 
"Mudalíar (2) ‘it was stated that in Madras 
it has always been understood that à Vakil 
has no implied authority to enter into а 
sompromise on behalf of his olient without 

(1) 4 D. В.В. 56 ab p. 69 (F. B.). | | 
"a s21 M, 274; 8 M. L, J. 49; 7 Ind, Dec. (N. в.) 
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express authority to do so, snd the same 
rule has been adopted herein the oase of 
Pleaders. But the judgment points out that 
the English rule has given rise to mush 
litigation, and that many of the Ameriean 
Oourts administering Eoglish sommon law 
have deelined to, follow that rale. ‘The 
American sase referred to in the judgment 
is not to bə found in the Conrt library. 
Mr. McDonnell states that the Amerisan 
system of Advosates is very similar to that 
prevailing in Burma, but I have no means 
of verifying the sorrectness of his assertion. 
Thenal Ammal y. Sokkammal (3) is another 
ease dealing with the powers of Vakils to 
compromise’ suits, The learned Judges re- 
ferred to the desision in Jagapatt’s case 
(2) and said they were inclined to agree 
that the English prastice by which Counsel 
and Solisitor are endowed with extensive 
powers to enter into a eompromise should 
not be imported into India. Mr. Das says 
that both the Madras eases were desided 
on the ground that the vakalatnama did 
not sonfer upon the Vakil the power to 
eompromise the sase, The remarks referred 
to are obzier, but they show that two Benshes 
of the Madras High Court doubted tho. 
advisability of importing the English rule 
here. A first grade Pleader must file his 
authority to compromise a sase; Sush authority 
is not regarded as inherent in him, But 
if heis regarded, qua Advosate of this Court, 
as being ` on a similar footing with the 
Barrister, is there any raason why he should 
suffer under any disability to compromise 
& case without special authority todo so? 
But I do. not think it nessssary to deside 
this question, as I am of opinion 
that I ought not- to uphold the 
compromise in this sase, In Swinfen v. Lord 
Ohelmsford (4) and in Kempshall v. Holland 
(5) the Judges held that although Counsel 
hada general authority to compromise, that 
power did not extend to eollateral matters, 
As’ Mr. Justise Blaskbarn pointed "out in 
Strauss v. Francis (6), this power is regarded 


(3) 41 Ind.. Cas. 429; Й ál M. 288; 22. M. L. Ti 
P? i 


1439. . . 

(4) (1860) 157 E. В. 1430;29 L. 'J. Ex. 382; 6 Jur. 
(мењ) 1085; 8 W. В. 545; 2 L. T, 406; 6 Н, & N. 890; 
120 В. В, 878," 

(5) (1895) 14 Б, 336, Ы 

(8) (1875) 1 Q. В. 819; 7 В. & 8. 865: 35 L. І, Q. 
B. 183, 12 Jur, (x. в.) 486; 14 L. T, 322; 14 W. R, 
634, ES i 
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as inherent, beoause Counsel is ordinarily 
retained to condust a case withont any 
limitation to his power. This rule laid 
down in these sases was adopted in Nundo 
Lal Bose v. Nistarint Dass (7), The sondi- 
tions prevailing in Caleutta are very different 
from those in Rangoon. Bat this i: not the 
only limitation to Counsel’s power to som. 
promise that has been resognizsd in Oalontta, 
In Oarrison v. Rodrigues (8) a Single Judge 
sitting on the Original Side held that where 
Counsel, after consulting. with his Attorney 
and slient, eompromised the ease against 
the express prohibition of his olient, the 
eonsent deeree must be set aside, In Holt 
v. Jesse (9) Maline, V. O., said: "I beg to 
express my opinion, whieh I believe is in 
sonformity with all the osses that have 
been eited, that if 16 shallturn out that by 
the inadvertence of Counsel, by the sareless 
sonsent of the plaintiff or defendant himsel, 
not fully knowing or considering what he is 
about, an order given by consent has pra- 
judised him in & manner whish neither 
he nor his advisers eonld have antioipated 
at the time * * * * * * that is entirely 
beyond his authority, and nothing sould be 
. more reasonable than that his slient should 


not be bound by sush. consent inadvertently 
given,” A similar view was taken in 
Harvey v. Oroydon Santtary Authority 


(10). In Neale у. Gordan-Lennox (11) the 
fasts were that the plaintiff brought an 
aetion for libel against her aunt. She agreed 
that the action should be referred to an 
arbitrator on oertain termr, but: only on 
ondition that all imputations on her 
aharaster were publicly disclaimed in open 
Conrt. Her Counsel, who did not make this 
limitation of his authority known to the 
defendant's Counsel, agreed to refer the aation 
without any diselaimer of imputatious. Their 
Lordships held that as Counsel had exeeeded 
his authority, plaintiff was entitled to have 
the reference set aside. Halsbury, L. О, 
said: “The Court is asked for its assiatange 


(7) 27 C, 428; 4 О, W. N. 169; 14 Ind. Dec. (x. в.) 


82. 
(8) 18 С. 115; 6 Ind. Deo. (s.s) 576. 
(9) Пы 3 Oh. 0,177 at p. 182; 46 L, J. Oh, 254; 


ҮҮ, Б 

(10) 1894) 26 Oh, D. 249; 53 1,7, Ch. 707; Ed L, 
т. 201; 32 W. R, 389, 

(11) (1902) jen Cas 465 at pp. 489, 472; 71 
L. J. K. В.939;87 1, T. 341; 51 W, В. 14°; 66 J, 
P. 757; 18 T. L, B. 791, 
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...when this order is asked to be made and 
enforesd, that the trial of the oause should 
not go ог, and to suggest to me that а 
Oourt of Justise isso far bound by the 
unauthorizad ast of learned Counsel that 15 
is deprived of ita general authority over 
justisa botween the parties, is to my mind, 
the most extraordinary proposition ever 
made, * * * * * To tall mo that the 
psraon whose character is,..attaoked..,is to 
be deprived by this unauthorizsd aot of 
the opportunity of vindieating "her sharaster 
in publie, seems so grass ап injus. 
tioo, tbat, upon the general jurisdiotion 
that every Court has over its owa 
prosedure, this- Court ought to refuse to 
allow that injustise to be sommitted. ? Lord 
Masvaghten eoneurred and said: "I do not 
think that the Oourt is entirely in the 
hands of Counsel, and bound to give the 
seal of its anthority to any arrangement 
that Oounsel may make, when the arrange: 
ment itself is not in its opinion a proper one.” 
In Halsbury’s Laws of Hngland it is said 
that in some eases where the matter ia 
within the ordinary power of Oounsel, the 
Courts have refased to enquire whether 
there was any limitation to their authority 
when it was not scommunieated to the 
other side, but that the true rule seems 
to be that the Oourt has power to in- 
terfere; that. it is not prevented from 
setting aside or refusing to enforeea som- 
promise, aud that the matter is one for 
the diseretion of the Court, and that when 


gravye ‘injustise may bs done by allowing 


the compromise to stand, the compromise 
may bs set aside, (Volume II, paragraph 
668.) 

Mr. Das argued that the quesiión was 
one of prinsipal and agent, but that is 
what Lord Lindley in Neale’s case .(11) 
dealared to have been the erroneous view 
of the Court of Appeal, The order made 
by me was made under the impression 
that the parties who had been partners were 
consenting to it, It may be said that 
this ease is distinguished from Neale's 
case (11), besause Counsel in that ease 
disobeyed instrustions, but the desision of 
the learned Judges  proaeeded оп the 
ground that a Court has a general juris. 
diction over its own prossdure, and will 
not give ifs sanation to an arrangement 
it woald not have made if it had known 
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all the fasts. To lay down the rule in- 
Burma that a Court will not sonsider the 
propriety of а sompromise made by Counsel 
who has exeseded his instruetiona would 
be disastrous. Mr.  Burjorji has reson- 
Bidered his aonsent, and finds that it will 
injure his elient, In these sireamstance’, 
I have no hesitation in setting aside the 
arrangement made by him, His solient 
must pay the eosts,—two gold mohurs, 
Notiee will issue to Mr. Das and to Mr, 
Sekri for the further hearing of the 
аш... 
Order accordingly. 


— 


CALCUTTA HIGH COURT. 
Аррк;1, FROM Ostainat Dgoggg No, 231 
or 1919. 

Mareh 2, 1921. : 
Present:—Justice Sir Asutosh Mookerjee, Кт., 
and Mr. Justice Buckland. 
rimati OHARUSILA DASI AND ANOTBER— 
Derenpanss М№с8, 2 AND 9—APPELLANTS 
versus 
Srimatt MRINALINI DASI—PLANTIFF AND 
Srimait JADUMANI DASI AND ANOTEER 
DEFENDANTS— RESPONDENTS, 


Hindu Law—Widow--Acquisition of property out 
of income of husband's estate— Accretion—Purchase 
in daughter's name—Presumption, 


The presumption is that the property acquired 
hy a Hindu widow with monies from the estate of 
her deceased husband is impressed with the same 
character as the funds employed for their acquisi- 
tion. [p. 588, col, 1.) 

The mere fact that a Hindu widow takes the 
conveyance of a property, which she acquires with 
the income of the estate of her husband, in the 
name of her daughter, dees not raise the presump- 
tion that the acquisition was made for the benefit 
of the daughter. The question is one of intention, 
and one important test would be the character of 
the possession of the property acquired. If it is 
established that the property wasin the exclusive 
possession of the daughter as her property, the 
inference might be drawn that the widow intended 
Eo a gift of it tojher daughter, [p. 533, cols, 1 
Bilas Kunwar ү, Desraj Ranjit Singh, 80 Ind. Cas 
299; 42 Т, A. 202; 19 С, W. N..1207; 29 M, L. J. 385; 
2 L. W.880, 18 M. L, Т, 248; 18 A. І, J. 991; 17 
Bom. L, В. 1008; 57 A. 657; 22 0, L. J. 616; (1915) 
M. W. N. 707 (P, 0.) and Ram Narain v, Muhammad 
Hadi, 26 І, A.88; 260, 227; 30. W. М. 118; 7 
Sar. Р. О. J, 425; 18Ind, Dec. (N. s.) 749, relied upon, 

In а suit asking fora declaration that the prop- 
erties, .acquired by a Hindu widow with the income 
of the estate of her husband, formed part of the 
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estate of the husband, it is not necessary for the 
plaintiff to establish that the properties, though 
acquired from the estate of the husband, had been 
treated by the widow as accretions thereto; nor 
will the properties be treated as widow’s separate 
properties, if the plaintiff is unable to establish 
affirmatively that at the time of acquiring them, she 
intended to treat them as accretions to the estate 
of her husband, [p, 532, cols, 1 & 2] 

Saodamini Dasi v. The Administrator-General of 
Bengal, 20 О, 483; 20 I. А, 12; 6 Sar. P. O.J. 272; 
17 Ind. Jur. 223; 10 Ind. Dec. (N. s.) 298, Wahid Ali 
Khan v, Tori Ram, 21 Ind, Cas. 91; 85 A. 661: 11 A. 
L.J, 856, Bhagabati Koer v. Sohodra Koer, 18 Ind. 
Cas. 691; 16 О. W. N. 834 and Sreemuity Soorjee- 
money Dossee v. Denobundoo Mullick, 9 M. І, А. 128; 
4 W. В. (P. C.) 114; 1 Sar, P. O. J, 887; 19 E, R, 688, 
referred to. 

Appeal against a deeree of the Subordinate 
Judge, First Court, Burdwan, dated the 3lst 
of May 1919. 

FAOTS appear from the judgment. 

Dr, Jadu Nath Kanjilal (with him Babu 
Durga Charan Miiter), for the Appellants, — 
The widow Jadumani, though a qualified 
owner of the estate left by her husband, had 
absolute disposing power over the asoumulat- 
ed income of the estate. She might haya 
been а qualified owner of the eorpue, but she 
had every right to dispose of the insome in 
whatever manner she liked. See Saodamint 
Dasi v. The Administrator. General of Bengal 
(D. The properties in dispute, aesordimg 
tothe finding of the lower Court, were 
purehased in the name of one of the daughters 
by the Hindu widow Jadumani out of the 
ineome of the estate left by her husband, 
This faot alone would not make those prop- 
erties aeoretions to the estate of the husband, 
See Wahid Ali Khan v. Tori Ram (2), The 
faot that the acquisition was made in tha 
name of Oharusila raises a presumption that 
it was made for her benefit. Under sush sir. 
eumstanees no presumption arises in favour 
of its being a benami purehase, Refers to 
Gopeekrist Gosain v, Gungapersaud Gosain 
(3). The true test to determine whether the 
aseumulations by whish the properties in 
dispute were purshased were her absolute 
property in the hands of the widow, or were 
&soretions to the husband's estate, is the 
intention of the widow. Sea Wahed Al 
Khan v. Tori Ram (2) and Bhagabat 


Koer . y. Sohodra Koer (4). The fast 
(1) 20 0. 438; 20 I. A. 12; 6 Sar. P, 0,0, 272; 17 
Ind. Jur. 223; 10 Ind. Dec. (х. в.) 293. 
(2) 21 Ind Cas 91; 85 А. 551; 11 A. L. J. 858. 
(3).6 M. I. A. 53 4 W. R. 48 (Р. 0.); 1 Sar. P, O, 
7. 498; 2 Suth. P. C, J, 18; 19 E. R. Z0. 
(4) 13 Ind, Cas, 631; 16 C. W, N, 834. 
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that sueh aesumulations were spent by the 
widow in purehasing property in the name 
of the daughter, was a elear indication of 
her intention not to treat them as part of the 
estate of her husband. The burden of proof 
lies heavily ‘on them who assert that the 
. apparent is not the real state of things, This 
onus has: not been dimeharged by the 
plaintiffs. ; 

Babu Brojolal Ohakerbutiy (with him Babu 
Priya Nath Dutt), for the Respondents.— When 
а purchase is made by a Hinda in the name 
of one of his sons, the presumption is in favour 
of its being a benami purehase, and the 
burden lies on the party in whose name it was 
purekased, to prove that he alone is entitled 
to the property purshased. See Gopee Krist 
Gosain v. Gungapersaud Gosain (3). Refers 
- also to MoulvieSayyud Uzhur Alt v, Musammat 
Bebee Uliof Fatima (5) and Bresessur Lall 
` Ваћоо v. Maharajah Luchmessur Singh (6). 
In the present cease the presumption ‘of 


acquisition for the benefit of all the daughters ` 


‘eannot be rebutted by the mere faet that the 
name of Charusila alone was used in making 
the purehase. See Ohunder Nath .Мойто v. 
Kristo Komul Singh (7) and Nobin Ohunder 
‘Ohowdhury-y. Dokhobata Dasi (8). See also 
Bilas Kunwar'v, Desraj Ranjit Singh (9). 

Dr, Kanjilal replied. 

JUDGMENT. 

Моокакзве, J.—This is an appeal by two 
‘of the defendants in a suit instituted. by 
‘the reversionary heirs to the estate of one 
‘Brojo Mohan Pan who died in the year 1900. 

: Brojo Mohan left a widow Jadumani. (the 
first defendant) and five daughters, three of 
‘whom Mrinalini,- Urmila and Rukhyabala 
were the plaintiffs in the Court below. The 
‘other two daughters Charushila and Nirmola 
were the sesoni and the fourth defendants 
respectively; the third defendant Radha: 
shyam is the husband cf Oharnshila, The 
seeond: plaintiff Urmila died during the 
pendeney of the suit in the lower Court; the 
‘third plaintiff Rakhyabala has died during 


(6) 18 М.І, A. 282; 18 W. R. P. 0.1; 4 B. LR. 
р, О. 1; 2 Bar, Р. О, J. 522; 20 E, Н, 538. 

(8) 6 L A. 293; 6 0, 1, B. 477 (P. 0): 4 Bar. P. 0, 
J. 76; 3 Sutt. P, О, J. 686; Bald, 881, 

(1) 15 W. R. 857. 

(8) 10 C. 686; 5 Ind. рес, (N. в.) 461. 

(9) 30 Ind. Cas 299; 421, A. 202; 19 0. W. N. 


1907; 29 M. L. J, 885; 2 L. W. 830; 18 M. L. T. 248; 


18 A. L, J. 991; 17 Bom. L, В, 1006; 97 A, 557; 22 
Ø. L, J. 516; (1915) Mi wW. N 757 (Р 0.). 
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tbe pendeney of ihe appeal in this Court. 
Consequently, ihe only respondent in thé 
appeal is the first plaintiff Mrinalini,” 
. Тһе plaintiffs asked for a dealaration that 
the disputed properties, whieh were arranged 
in five sehedules, formed part of the estate of 
their father. The lands inoluded in the first 
three sebedules stand in the name of 
Charushila and are sovered by convey: 
aness dated 24th June 1907, 24th 
April 1909 and llth July 1911. The 
properties in the fourth sshedule were trane- 
ferred by Jadumani to her son-in-law Radha- 
shyam and are olaimed by him as purehaser, 
There was originally no further sehedule to 
the plaint. Buton the 28th Marsh 1919, 
during the progress of the trial, the plaintiffs, 
with the sanotion of the Court, amended the 
plaint by the inelusion of properties ` now 
somprised in the fifth schedule. These also 
stand in the name of the second defendant 
Oharushila.and are sovered by a conveyance 
dated 24th April 1909. .The plaintiffs . 
assert that all the disputed properties were 
aequired by their mother with money taken 
out of the inaomo of the estate of their father, 
and must sonsequently be treated as acere. 
tions to the estate. The sedond defendant 
Oharushila sontended that. the properties 
whish stood in her iame had been aequired 
by her with her own money and thus eonati- 
tuted her private property, The’ third 
defendant Radhashyam contended that ;the 
properties whieh had been transferred to him 
had been alienated by his mother-in-law 
for legal nesessity; and had assordingly. 
vested in him - absolutely. The Sub. 
ordinate Judge has overruled these con: 
tentions and has given the plaintiffa the 
deslaration sought by them. As M 
On the present appeal, Dr. Kanjilal has . 
not contested the propriety of the finding of ` 
the Subordinate Judge that the second 
defendant Oharushila had no funds at her- 
disposal whieh «onld enable her to -asquire 
the disputed properties. We must then take 
it that these properties were purshased out-of 
the income which was in the hands of 
Jadumani as the.holder of the estate left by 
her husband. It has also not been disputed 
that Charushila and her husband Radhashyam 
lived with Jadumani, while the other daugh- 
ters lived in the houses of their. respestiva 
husbands, On these fasts,- it has been .o0n-: 
tended that the plaintiffs eannot possibly’ 
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Bueseed unless it is established that the 
properties, though aequired with money from 
the estate of Brojo Mohan Pan, had been 
treated by his widow as asoretions thereto. 
In-support of this position, relianes has 
been placed проп the deeisions іп 
Sreenutty Soorjeemoney Dossee v. Denobundoo 
Mullick (10), Wahid Ali Khan v, Tort. Ram 
(2), Bhagabat Koer v. Sohodra Koer.(4) and 
Saodamint Dasi v. The Administrator. General 
of Bengal (1). In our opinion, the view put 
` forward on behalf of the appellants cannot be 
sustained., 

The undisputed fast is that the acsi dori: 
tion for the aequisition of the properties 
whieh stand іп the name of Oharushila was 
supplied by Jadumani out of the insome of 
the.estate of her husband. The presumption 
then is that the .properties aequired were 
impressed with the. same eharaster as the 
funds employed for their acquisition. It has 
not been disputed that in.this eountry the 
mere faot that a sonveyance has been taken 
in the name of a ehild does not raise the pre- 
sumption that the transaction was by way 
of advansement,- This proposition was enun- 
‘ciated by the Judisial Committee in the ease 
of , Gopeekrist Gosain v; Gungapersaud Gosain 
(3) and was subsequently affirmed in Мане 
Sayyud Ushur Ali v. Musammat- Bebee Uttuf 
Fatvma(5)and Bisessur Lall Sahoo v, Moharajah 
Luchmessur Singh (6). The same view was 
emphasised by Mr. Justiss Dwarka Nath 
Mitter in .Ohunder Nath Мойто v, Kristo 
Коти Singh (7) and by Mr. Justiee Wilson 
in -Nobin Ohunder Ohowdhury v. Dokhobala 
Dasi (8), Oonsequently, the true position i is 
that if the properties had been asquired by 
Brojo Mohan Pan, with his money in the 
name of his daughter COharushila, there would 

. have been no presumption that they had been 
asquired for the benefit of the daughter. 
Bat it has been argued that the widow, 
though а qualified owner of the estate left by 
her bnsband, was in a better position, and 
that when she applied a portion of the insome 
of the estate of her husband for the asquisi- 
tion of properties and took the eonveyanaes in 
the name of her daughter, there might bea 
presumption that the aequisition was made for 
‘the benefit of the daughter. The question is 
one of intention, and as was pointed out by 
the Judisial Committee in Ram Narain v, 

(10) 9 M. I. A. 123, 4 W. В, (P. C.) 114; 1 Sar. P. 
ips J, 887; 18 Е, R. 68$, А е , 
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Muhammad Най (11), one important test 
would be the sharaeter of the possession of 
the properties aequired. If it sould be estab- 
lished that they were in the exelusive osen- 
pation of Oharushila as her properties, the 
inferenae might be drawn that the widow 
intended to make a gift of them to her daugh- 
ter. But this test is of no assistanee to tho 
appellants, beeause as already stated, the 
daughter and her husband lived with Jadu- 
mani and were dependent upon her, We must 
eonsequently hold that the fast that the 
proporties.stand in the name of Obharushila 
does not show that they were aequired for her 
benefit, This view is supported by the desi- 
sion of the Judieial Committee in the sase of 


-Bilas Kunwar v. Desray Ranjit Singh (9). 14 


has been -strenuously contended, however, 
that the slaim of the plaintiffs may be defeat. 
ed beeause they are unable to establish 
affirmatively that the widow, when she 
acquired the properties in suit, intended to 
trest them as aesretions to the estate of her 
husband ; and if there is no proof of sush an 
intention, the view may be maintained that 
she intended to treat them as her separate 
properties. The obvious answer to this 
argument is that this was not the sase made 
by the widow herself. She was the first 
defendant in the litigation, and repudiated 
the suggestion that the property belonged to 
her either as part of the estate of her hus- 
band ог вв séparate properties asquired by 
her with the insome thereof. It is conse. 
quently impossible for her daughter, who is 


-the appellant before us, to maintain the poai» 
‘tion that the suit of the plaintiffs should fail 


besause she is the owner of the properties. 


' We are, therefore, of opinion that the plaintiffs 


have established their ease with regard to 
the properties in the name of Charnshila. Ав 


regards the properties whieh stand in the 


name of the third defendant, the Subordinate 


- Judge has given satisfactory reasons for his 


opinion that the transaetion was of a sol- 


'lusive character and that there was really no 
. consideration for the transfer. 


He has point. 
ed ont that the third defendant had no funds 


‚ОЁ hisown, and that the allegation of legal 
_nesessity in the eonveyanoe is not true, 


The 
plaintiffs are thus entitled to a deelaration 


“thatetbe properties in the name of Radha- 


shyam form part of the estate of Brojo 
(11) 26 I. А. 38; 26 O. 227; 3 C, Pus N. 113; сЕ 


, P. 0. J, 426; 18 Ind, Dec. (x. s.) 749, 
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Mohan Pan in the same way as properties 
whioh stocd in the name of hia wife. 

Oar attention has finally bsen drawn to the 
eirsumstanse that the proseedings in the 
‘Court below in respsst of an application for 
amendment of the plaint presented on the 
28th Marsh 1919 were irregular, The 
spplisation was not sonsidered when made, 
but was adjourned, and no order was passed 
thereon till the trial had eoneluded, The 
Subordinate Judge has, however, pointed out 
that the parties were not prejudiced thereby; 

. both sides had ample opportunity (of whish 
they availed themselves) to adduse relevant 
evidence as regards the additional properties, 
But theorder for amendment has not been 
astually sarried ont, as it should have been; 

_this may now be effeoted. 

The result is that the desree of the Sub. 
ordinate Judge is affirmed and this appeal is 
dismissed with eosta. 

ВсокгАнр, J, —I agree. 

Appeal dismissed, 


LOWER BURMA OHIEF COURT, 
Orvin MisogLLANEOUS No. 448 оғ 1920, 
September 14, 1920, 
Present:— Mr. Juatise Rigg. 
BURMA OIL COMPANY, LTD.— 
PLAINTIFF 
versus 
SAMPSON AND ANOTHER— DEFENDANTS, 


Master and Servant—Injunction restraining defend. 
ant from seeking other employment—Temporary ingunc- 
tion restraining third party from employing defendant 
can be granted—Civil Procedure Code (Act Y of 1908), 
О. XXXIX, т, 3—8ресійо Relief. Act (I of 1877), s. 57, 


Where one of the terms of a contract of service 
is that the person contracting shall not take service 
elsewhere during the stipulated period and there 
is a threatened breach of this term, a Court 
has jurisdiction to restrain such breach by issuing 
a temporary injunction not only against the party 
contracting but also against the third party who 
proposes to employ him, [p. 685, cols, 1 & 2.] 

Stiff v. Cassel, (1866) 106 R. В. 943; 2 Jur. (м. s) 
848, Donnell v. Bennett, (1883) 22 Ch. D, 835; 62 L. 
J. Oh, 414; 48 L, T. 68; 81 ҮҮ, Е. 316; 47 J, Р, 349, 
Burn and Company v. McDonald, 1 Ind. Cas, 829; 86 
С. 854; 13 0. W. N.266; 9 0. L. J. 190, Madras 
Railway Co. v, Thomas Rust, 14 M.18; 6 Ind, Deo, 
(x, я.) 18, Subba Naidu v. Haji Badsha Sahibp26 M. 
168; 13 M. L, J. 18, Charlesworth v. MacDonald, 28 
В, 108; 12 Ind, Dee. (х. в.) 68, William Robinson and 
Company Lémited v. Heuer, (1898) 2 Oh, D. 451; 67 
I. J, Oh, 644; 79 L, T, 281; 47 W: R 34, referred to, 
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Rule8 of Order XXXIX, Civil Procedure Code, 
confers upon a Court the power to issue an ew parte 
injunction but only when the delay would defeat 
the object of the injunction, if it was not granted, 
Lp. 585, col. 1.] ` 

Hari v Secretary of State lor India, 27 B. 424 at p, 
451; 5 Bom, L. R. 431, referred to. 

Mr. MeDongell, for the Plaintiff, 

Mr. Giles, for the Defendants, 

JUDGMENT.—The Burma Oil Oom- 
pany apply for an interlooutory injunetion to 
restrain S.C. Sampson from entering into 
the servios of the Indo-Burma Oil Com. 
pany in eontravention of his sontraet of 
serviee with the petitioners, and to restrain 
the respondent Compay from employing him, 
By an agreement dated 28th February 
1918, Sampson contraeted to serve the 
petitioners for a period of three years, 
subjest to the following eonditions relevant 
to the present ease: (1) that he shall not 
directly or indirestly, or in any way 
whatsoever, give  serviee, information or 
advice, or in any way beeome eonneeted 
with any other firm in Burma, (2) that 
he shall not sequire or seek to aequire 
any mining, or other property, or right, 
for, or on behalf of himself, or any other 
person, sompany or sompanies in Burma, 
(3) in the event of a bréaeh of his obli. 
gations, he agreed to pay to the som. 
pany a sum of £ 300. Petitioners state 
that on the 30th January 1920 Sampson 
tendered hia resignation whish they refused 
to aesept, and on 7th February, the defend. 
ant Company published a prospectus stat- 
ing that he had been engaged to develop 
their Yenangyaung properties. The defend. 
ant Ооюрару was informed that Sampson 
was stil in the employ of the Burma 
Oil Company, but refused to dispense with 
his serviees. "These allegations were sup- 
ported by an affidavit sworn by Mr. Corfield, 
a partner in Méssrs. Finlay Fleming and 
Company, The defendant Oompany took 
exception to the jurisdiotion of this Court on 
the ground that Sampson wasin Ameriea, 
and that the leave granted by the Deputy 
Registrar for joinder of defendants ander 
gestion 20 (b) of the Civil Prosedure Oode 
was given without notise to either defendant, 
and ongbtto be revoked. An affidavit was 
filed by the losal manager of the defendant 
Company in whieh it was stated that Samp- 
son was іп А шегісв, and that it was untrue 
that he was employed in Burma, and that 
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his work must ke in Burma. The deferdant 
further said that he did. not know how 
Sampson дате to leave the serviee of the 
Burma Oil Company. There сап be no doubt 
from the prospeotus of the Indo-Burma 
Oil&elds Company that it is the intention of 
that Company to employ Sampson in the 
development of their Yenangyaung property, 
and the advantages the Company expeot to 
obtain from апе employment are olearly 
stated in a letter, dated 6th July 1920, from 
the Company’ a sesretary to the shareholders. 
` This expression of their intention isa suffisient 
foundation for an applisation for injunc- 
tion, as there is a threatened violation 
by the defendant Company of the 
éxolusive right oldimed to Mr. Sampson's 
servises by the plaintiffs, Order XXXIX, 
rule 2, is as followe:—In any suit for restrain- 
ing the defendant from committing a breash of 
soutract, or other injury of any kind,......the 
plaintiff may at any time after tha eommense- 
rent of the suit apply to the Court for 
temporary injunetion, ete. Rule 3 provides 
that i in all oases, excapt where it appears 
that the objest of granting an injunstion 
would be defeated by the delay, the Court 
shall direst notise of the applisation to be 
granted to the opposite party. This rule 
eonfers upona Court the power to issue an ez 
` parte injunction but only if the delay would 
‚ defeat its object, if it was not granted, See 
' hari v. Secretary of Stats for India (1). In 
the present oase the ex parte injunction against 
Sampson is asked for on the ground that it 
„is the declared intention of the defendant 
` Company to sommenes proseedings in the 
‘early autumn of this year, (seo the Seore- 
tary 'sletter of the 6th Jnly) and the vása- 
tion of this Court extends until the middle of 
November. This is, in my opinion, suffisient 
reason for proceeding with: the application, 
as Sampson is not in Burma, and may arrive 
during the vacation of the Court, Mr. 
Giles urges that the leave of the Court to sue 
Sampsoa in Rangoon should not haye -besen 
granted, and that im any eate notice should 
‘have issued to Sampson, It is said that- if 

ampson' is employed in Burma, his work 
will be in Yenangyaung, whieh is within the 
jurisdiction of the Courts of Upper Burma. 
The ordinary rule of lawis that where a 
suit may be filed in more than one Court, 
. the plaintiff .may selest the forum i in whiah 

- (1) £1 B, 424 at р: 453; 5 Bom, L, R, 481, 
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to bring tho suit, Seotion £0 does not 
require notieo to issue: to the other defend. 
ants intercsted in the litigation, who do 
uotreside or earry on business within the 
losal limits of the Court granting leave, 
whereas seotion 22 does require notiee 
where a defendant applies for a transfer of 
а suit to another Court, where more than 
one Court has jurisdietion, Such transfers 
are usually granted on the ground of er. 
pense and ineonvenienee. The defendant 
Company's offises are in Rangoon, and there 
is no reason to suppose that the parties will 
be put to expense and ineonveniense hy 
reason of the trial being held at Rangoon. 
It wasobviouly impossible to serve Sampson 
with notiee of the application for leava to 
sue him here. Further, if an injunction ig 
issued against the defendant Oompany to 
restrain them from employing Sampson, that 
injunetion san be enforeed under Order 
XXXIX, rule 2 (3), by attashment of the 
property of the Oompany, and sould, there. 
fore, not baa brutum fulmen. The question 
arises whether an injunetion вап be made 
against the defendant Company, Rule 2 pro- 
vides for restraining defendants that sommit 
an injury of avy kind, and I think it is 
elear that if Sampson is still the servant of 
the plaintiff Company, and the defendants 
propose to employ him, they are sommit- 
ting an injury, There із preaedent for issuing 
injunetions in these oases against third parties, 
In ЕЎ v. Oassel (2) an injunotion was 
issued to restrain a firm of publishers from 
employing an author who had eontrasted to 
write for another publisher only. In 
Donnell v. Bennett (3)  fisheurer eontraeted 
to sell all his fish to Donnell, aud to no 
other person, bat broke his sontraet, and 
sold the fish fo Bennett. The Оопгё 
granted an injunction against both parties, 
These eases are authority for the issue 
of an injunotion restraining both parties 
eommitting an injury. The issue of 
gueh an ipjunetion as that now prayed 
for is slearly provided for in sestion 
57 of the Spesifie Relief Act, and illustration 
(4) is expressly in point. The High Oourts 
of Caleutta and Madras have ruled this, See 
Burg and Company v. McDonald (4) and 


(2) 11856) 106 R. В. 948; 2 Jur, (N. в.) 848 
(3) (1683) 22 Oh. D. 835; 62 L 7, Oh. 414; 48 L, 


T, 68; 31 W. В, 816; 47 7. P. 842. 
(4) 1 Ind. Cas, 829; 36 О, 854; 18 О, W. М. 265; 


9 O, L, J, 190, 
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‘Madras Railway Оо. v. Thomas Rust (5) and 
Subba Naidu v. Haii Badsha Sahib (6). In 


Oharlesworth v. MacDonald (7) in which the · 


sause of action arose in Zanzibar, and whieh 
was desided according to English Law, the 


High Court restrained an assistant, who ' 


had. eontrasted to serve a physisian for three 
years, from setting up in praetiee on bis 
own a&esount, I do not think any useful 
purpose would be served by diseussing the 
various English eassa sited, when it seems 
to me that the law in India bas been settled 
by- legislative enaetment. But even in 
Epgland aninjunstion has been issued to 
restrain a confidential slerk from leaving 
his employers during the period of hia 
employment, and serving another firm 
engaged in similar employment, See William 
Robinson and Company Limited v, Heuer 
(8), In that ease, asin the present one, the 
Company refused to assept the employee's 
resignation, I think the plaintiff Company 
has shown sufficient ground to justify the 
issue of an interim injunotion against both 
defendants, . There will be an interim injune- 
tion against Sampson to restrain him from 
carrying om or being engaged in any business 
of the defendant Ocmpany relating to their 
property in oil in Burma, and against the 
defendant firm from employing him until 
the suit-of the plaintiffs has been disposed 
of. Costs will follow the finalre:ult. The 
hearing of the case should be expedited. 
` ‚ Order. accordingly. 

(5)'14 М, 18; 6 Ind, Dee, (м. s.) 18. 

(6) 26 M. 168; 13 M. L. J. 13. - ` 

(7) 23 В, 103; 12 Ind. Dec. (x. s.) 68, 


(8) (1868) 2 Ch. D. 451; 67 L, (J. Ch. 644; 79 І, 
T, 281; 47 W. В, 34, a 
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PRIVY COUNCIL. 
APPEAL FROM THE N4GPUR Jupioiar Оомм18- 
SIONER's Court, 
June 3, 1£21, 
Present:—Vissount Haldane, 
Lord Atkinson and Sir John Edge. 
. YADAO—PIAINTIFF— ÁPPELLANT 
* versus 


NAMDEO-— RxsPoupENT. 


` Hindu Law—Adoption— Prohibition against айо» 
tion by husband - Widow, duty of—Mahratta country, 
Bombay Presidency— Widow, competency of, to 
adopt—Joimt Hindu family—Partition—Intention. 


It isa general principle of Hindu Law as .to 
adoption that itis the duty of a widow to obey such 
directions as her husband may have given as to the 
way in which she should exercise a power of adop» 
tion to him. [p. 640, col, 1.] 

Sitabai v. Вари Anna Patil, 57 Ind. Oas. 1; 47 I, А, 


202; 16 N. L. В. 162; 89 M. L. J. 106: 2U. P L, R 


(Р. О.) 103; (1920) М. W, М. 556; 12 L, W. 886; 26 
О. W. N. 97; 22 Bom. L. R. 1869; 28 М, L. T. 408; 47 
©. 1012 (Р, 0.), referred to. 

A direction by a Hindu husband, to operate asa 
prohibition ‘against his widow adopting any boy to 
him as а воп, except the boy named by him, must 
be explicitly made and clearly intended by the 
husband to limit the disoretion of his widow for 
all time and on every occasion on which otherwise 
after his death she might validly make an adoption 
tohim. Such a direction might be given by the. 
husband orally or in writing, ав, for instance, by % 
Will: [p. 539, col. 2; р. 540, col. 1.] . 
"du the Mahbratta country a Hindu widow may, 
withoutthe permission of her husband, and without 
the ‘consent of his kindred, adopt a son to him, if . 
tbe actis done by her in the proper and bona fide 
performance of a religious duty, and neither 
capriciously, nor from в corrupt motive, and whe. 
ther her husband at the time of his death was 
joint or separate, and whether his property was or 
was not vested in her as his heir at the time when 
she made the adoption. [р. 542, cols. 1 & 2.} 

Rakhmabai v. Radhabai, 5 В. Н. О. R., A. C, J. 183, 
applied to. 

Girja Bai v. Sadashiv Dhundiraj, 37 Ind. Cas, 8214 
431. А, 151; 12N. L. Б. 118; 20 C. W. N. 1085; 14 
A. L. J. 822; 20 M, L, T. 78; (1916) 2 M. W, N. 65; 
18 Bom, L. B. 621; 4 L, W, 114; 24 C. L. J. 207; 81 
M. L. J. 456; 48 О. 1031 (P. С.), Kawal Nain v, Budh. 
Singh (Prabhu Lal), 40 Ind. Сав. 286; 44 I, А, 159; 
39 А, 496; 15 A, І. J. 581; 2 P. L, W. 67; 21 C. W.. 
N.980; 88 M. L, J. 49; 19 Bom, L. Е. 642; 26 0. L. 
J. 101; (1917; M. W. N. 614; 6 L. W. 880 (P. O.), 
Sitabai v, Bapu Anna Patil, 67 Ind. Сав.1; 47 I. А. 
202; 16 N. L. R. 162; 89 М. L. J, 103; 2U. P. L. R. 
(P. С.) 106; (1920) M. W, N. 556; 12 L. W. 386; 26 
С. W. М. 97; 22 Bom. L. R. 1359; 28 M. L. T. 408; 
47 О. 1012 (P. O.), Ramji v. Ghamau, 6 В. 498; 6 
Ind. Jur, 657; 3 Ind. Deo. -n. в.) 787 (Е. B) 
Dinkar Sitaram Prabhu v, Ganesh Shivram Prabhu, 
6 В. 505; 8 Ind. Deo. (xN. в.) 792 (Е. B.), Bayabai v. 
Bala Venkatesh Ramakant, ў B. Н.О. R. App. 1, . 
Rakhmabai v, Radhabai, 5 В. Н. О.В. A. C, J. 181, 
Narayan Babaji v. Nana Manohar; 7B. Н. 0, В.А, 
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Qj. J. 163, Lakshmibai у. Sarasvatibas, 23 B. 789 ab p. 
794 1 Bom. L. R. 420; 12 Ind. Deo, (н. в.) 528; 
Pratapsing Bhivsing v. Ágarsingji Raisingji, 50 Ind. 


Cas, 457; 46 I. A. 97; 43 B. 778; 80 M. 1. J. 611; - 


17 А. L. J. 522; 21 Bom. 1. R.496; 1 U. Р, L. R. 
(P, О.) 89; (1919) M. W, N. 313; 10 L. W. 389; 24 
G. W, М. 57 (P. О. Jand Sri Virada Pratapa Raghunada 
Deo v. “Sri Brozo Kishoro Pattu Deo,3 1. A. 154 at p. 
193; 1 M. 69; 25 W. R. 291 (P. C.}; 8 Sar, Р. О, J. 583; 
11 Mad..Jur. 188; 8 Suth, P. C. J, 263; 1 Ind, Dec. 
(x. в.) 45, referred to, ` 

Obiter. - An unequivocal intimation of an intention 
to separate by a member of a joint Hindu family 
governed by the Mitakshara would operate as & 
severance of the joint status. (p. 639, col. 1.] : 

Qirja Bat v, Badashiv Dhundiraj, 37 Ind. Cas, 321; 
48 I. A. 151; 12.N. L. R. 113; 20 0. W.N. 1085; 14 
A. L. J. 822; 20 M. L, T. 78; (1916) 2 M. W, N. 85; 
18 Bom. L. В. 621; 4 L. W. 114; 24 C. L. 4. 207, 
81 М.І, J. 456, 43 O. 1031 (P. О), Kawal Nain v. 
Budh Singh (Prabhu Lal), 40 Ind. Cas, 26; 44 I. 
A. 496, 15 A. L. J. 601,2 Р.І, W 57; 210. W.N. 
986; 38 M. L. J. 42; 19 Bom. L. В. 642; 26 С.Т; 
J. 10]; (1917) M. W.N. 514, 6 L, W.330 (Р, С.), 
roferred to. 

: Appeal from a desree of Mr. Prideaux 
and Mr, Findlay, A, J. Os., Central Provinces, 
Berar Jurisdistion, dated "the 27th -of April 
1918, 

JUDGMENT. 

Sm Joux Epaz.— This -is an appeal by 
the plaintiff, a minor, through his guardian, 
from a deeree, dated the 27th "April 1918, 
of the Court of the Judisial Commissioner 
of the Central Provinces, which reversed a 
preliminary deoree of partition of the 15th 
December 191o of the Additional Distriet 
Judge of Akola, in Berar, and dismissed 
the suit. By the preliminary decree it was 
deslared that the parties to the suit were 
entitled to separate possession of the prop- 
erty mentioned in the schedule to that 
deoree, and that:— 

"The plaintiff, as a legally adopted son of 
the deseased Pundlik Patil,- is entitled toa 
half share in the- property-immoveable and 
moveable, insluding the shop assets, and 
that he is entitled to the possession of that 
half share after a partition of itall by 
metes and bounds as against the defendant. 
If any other property besides that in the 
hands of the Heaeiver available for partition 


is brought to the notiae of the Court, till the ` 


passing of a final desree of rartition, it shall 
be put into the sshedule," 

and a Commissioner was appointed to 
make partition of the maid property. 

The plaint in the suit was not in the form 


`+ ofa plaint for partition, bnt ‘in the Courts 


below the suit was treated as a suit for 
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partition, and as a suit for partition their 
Lordships will eonsequently regard it. 

The following short pedigree shaws the 
position of. the parties:—. 


Toan dead. 


f 1 
‚ Vithoba, dead, Ekobs, dead. 
Namdeo, 
defendant, 


Pandurang, 
adopted as a son to 
Pundlik after 
Pundlik's death 
in 1905, 


Rambhau 
younger 
воп, 


\ 
Musammat Champabai,—Pundlik,=Musammat Anna. 


senior wife, died purnabai, 
childless junior wife, 
in | 905. 
f M 
Pandurang, adopted son, Yadeo, alleged adopted 


died in 1907. son to Pundlik in 1908, 
3 J plaintiff, 

At the time of his death Pundlik was а 
member of a joint Hindu family, whieh 
consisted of himself, his sousin Namdeo, and 
Namdeo!'s two sons, Pandurang and Ram- 
bhau. The property mentioned їп the 
sehedule to the deeree of the Trial Judge was 
the property of that joint family.’ The par. 
ties to the suit are Hindus to whom the 
Hindu Law applicable to Hindus of the 
Mahratta  oountry of the  Presideney of 
Bombay applies, and the question upon whigh 
the result: of this appeal depends is whether 
Musammat Champabai had, under oireum- 
stances which later .will be mentioned in 
some detail, power validly to adopt the 
plaintiff ав а Bon to her deceased husband, 
Pundlik. 

Pundlik died ehildless in January 1905, 
leaving his two wives, Musammat Ohampa- 
bai and Musammat Annapurnabai, surviving 
him. Musammat Ohampabai was the senior 
wife, and she, with the sonsurrenea of 
Musammiat Annapurnabai, adopted in 1905, 
asa son to Нег deceased husband, Pandu- 
rang, who was one of the two sons ‘of Мањ: 
deo, the defendant. The validity of that 
adoption is not disputed, Pandurang, whosá 
adopted name was Vithal Hao, died in 
ehildhood and unmarried in 1907; and 
Mutammat Champabai, in Doeomber 1908 
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in fast adopted to her deseased husband the 
plaintiff without having obtained the consent 
of anyone, except the sonsent of the plaint- 
iff's natural „father, who hed given him to 
her to be adopted by berto her desensed 
husband. Namdeo had refused to give his 
sonsent to the adoption, and his sontention 
was and ів that Musammet Ohampabai had, 
under the Hindu Law whish was applisable 
to their fantily, no poweras a widow to 
make the adoptior, and also that any snoh 
adoption by, her had -been prohibited by 
Pundik. The Trial Judge same to the oon- 
elusion that after the adoption of Pandurang 
the joint family had separated, and that 
afterwarde, when the eontingeney for a 
gesond adoption arose by reason of Pandu. 
rang’s death, Musammat Ohampabai sould 
validly adopt the plaintiff without the воп. 
. sent of Namdeo who was then separate, and 
made the preliminary deeree for partition. 
The learned Judges of the Court ‘of the 
Judieial Commissioner eame to the eonslu- 
bion that there had been no separation of 
the joint Hindu family; that Pundlik intend- 
. ed that Pandurang only should be adopted, 
aod had given no general permission as 
regards: the adoption of а son; that on 
Pandurang's death Namdeo and his вор, 
Rambhau, beeame by survivorship sole 
owners’ of the joint family estate; and that 
Musammat Ohampabai воша not under such 
cireumstandes make a valid adoption of the 
- plaintiff without having obtained the sanetion 
of Namdeo, and, holding that the adoption 
was invalid, they, by their deoree, dismissed 
thé suit. From that desree of the Oourt of 
the Judicial Commissioner this appeal has 
been brought. 

Exeept that their Lordships agres- with 
the Coárt of the Judicial Commissioner that 


Pandlik'had not given an authority for the . 


adoption of the plaintiff; they do not agree 
with the Court of the Judicial Commis. 
BÍoner as to what the facts were, Pundlik, 
until he died in January 1905, had managed 
the joint property. Oa the 3ist Maroh 
1905, Musammat Ohampabai, with the 
eoneurrenee of Musammat Annapurnabai, 
adopted as а воп to their deseased husband 
Pandurang, ‘and on the 23rd April 1905, 
Namdeo exeduted the following deed: — ** 
' "Deed of adoption, . . 

"In favour of both. Musammat  Ohampabai 
and Musammat Annapurnabai widow 
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(widows) of Pandlik Vithoba Patil, reai- 
dent of' Warwat · Bakal, Talag Jalgaon, 
District Akola. J, Namdeo Yekeba Patil, 
Warwatkar, exesute this writing to the 
effeet ‘that in aecordáno» with the wishes 
of the deceased Pandlik Vithoba Patil, who 
was my real sousin (nnele's son) at the time 
of his death, I have plased upon your lap 
my own son Pandurang, ' 
“The adoption eeremony in 'aesordanae 
with the popular usage in regard to it was 
settled with the consent of us three to be 
performed at an auspieious time on. Friday 
FalgunVadya ll,eorresponding to 31st Mareh 
1905, and the eeremony has been done, In 
his capacity as an adopted son, Pandurang 
would hereafter be ealled by the name of 
Vithal Hao, son of Pundlik: Patil, He has 
become the sole owner of the entire moveable 
and immoveable property of the deseased 
Pundlik Vithoba Patil, and even іп all sorta ` 
of papers the management should hereaféer be 
sondueted as 'Pundlik Vithoba Patil shop 
at Warwat’ Firm through managing, pro- 


'prietor Vithal Rao, son of Pündiik Patil, 


minor, through guardian mothers Musaminat 
Ohampabai and Musammat Annapurnabai, 
Deceased Pundlik Patil and I formed a 
joint family, Immoveable and moveable 
property belongs to the joint family. Vithal 
Rao is the sole heir to half of the entire 
property on the authority of the deed of 
adoption and half of tae property belongs to 
me, The following ara the eonditions on 
whish the adoption business was settled 
amongst us. : 

"1. My half share in the moveable and im- 
moveable property may be kept as joint if both 


"Ohampabai and Annapurnabai would approve, 


but if you do поё approve of it you may 
separate 16 and give it at any time you like, 

"2. A liat of the entire property should be 
made and signed _by us three, After pre- 
paring sueh list it should be kept with Jairam 
Govind Patil of Sowghad and Govind Hari 
Sawarkar as Ponshas. It istrua that Vithal 
Rao, son of Pundlik Patil by virtue of hia 
adoption, ia the owaer of all the property of 
thé déesased Pundlik, son of Vithoba. Bat 
for the protestion of property and for the 
future welfare of the real owner Vithal Rao, 
you both should do the management of the 
entire property till the adopted son completes 
his 25 (twenty-fifth) year, After Vithal 
Rao attains majority he should do the mans 
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agement according to the orders of both of 
you. This is the original desire іп making 
the .adoption. But the above condition is 
specially mentioned to-day for the good son- 
duot, for exeellent dwelling in the world and 
for the growth of the family treo of Vithal 
Rao, If there arise any difference between 
Vithal Rao and both of yon then on the 
authority of this writing Vithal Rao will have 
no right at all during the lifetime of both of 
you and the entire property should be manage 
ed by Champabai, 


"4, After Vithal Rao sompletes his 25 
(twenty-fifth) year, Ohampabai has got 
power to make over the entire property to 
hiseharge. If after the transfer of the power 
you and Vithal Rao do not pull оп amieably 
a separato yearly allowanee of Rs, 2.0 to 
Champabai and а separate yearly allowanes 
of Re, 200 to Annapurnabai may be appor- 
tioned,. This allowanee would be a eharge 
оп ig entire moveable and immoveable prop- 


"s. If Annapurnabai desires to live separate 
on aeeount of household affairs before Vithal 
Rao eompletes his 25th year, Ohampabai has 
power to give an allowanee of Rs. 5 per 
mensem to her, and Vithal Rao would never 
seguire the right td interfere in this desision, 
On the eonditions as mentioned above 1 have 
plased my son on the lapof you both. He 
should seeure for the deeeased Pundlik Patil 
and his ancestors spiritual, final and eternal 
happiness, and by the grace of Qod he may 
propagate the family and give you all the 
pleasure, and with this objeet I have’ som- 
‘pleted this writing of the deed of adoption 
with my free will and I have made my 
signature to-day in order to make it over to 
the eharge of you/both: Dated 23rd April, 
re Written by ‘Bhaco Sheoram Patil, 
Keli. 

“Namdeo Yekoba Patil.” 


і As their Lordships construe that deed of 
the 28rd April 1905, Namdeo by it declared 
that he hadseparated from Pandurang, whom 
he had given іп adoption. It was not merely 
an expression of an intention to separate, 
although an unequivosal intimation of an in- 
tention to separate by a member of a joint 
Hindu family governed by the Mitaksbara 
would operate as áseveranse of the joint 
status; see}.Girja Bat v, Sadashiv | Dhundiraj 
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(1) and Kawal Nain v. Budh Singh (Prabhu 
Lal) (2). Their Lordships find as a faet and 
hold in law that on the date of that deed Nam- 
deo and his son Rambhau had éeparated from 
Pandurang, and had eeased to be members 
with Pandurang of the joint family, although 
no partition of the family property had been 
effested. 

It is common ground that the adoption of 
Pandurang was а valid adoption. Pandurang 
died unmarried in 1907, After the death of 
Pandurang, Musammat Ohampabai tried to 
obtain the eonsent of Namdeo to her adopting 
to her deseased husband Rambhau, but Nam- 
deo refused to give himin adoption, and on 
the lith Deeember 1908 she adopted to her 
deseased husband the plaintiff, who was by 
birth a son of Raoji Patil. 

It has not been and cannot Бе disputed 
that Musammat Champabai had the autho- 
rity of her husband, Pundlik, if she ehose to 
ехегоїве it, to adopt to him Pandurang. That 
authority she acted upon in adopting Pan. 
durang in 1905, but on behalf of Namdeo it 
is sontended that Pundlik's authority to his 
wife to adopt а воп to him was limited to 
an adoption of his son Pandurang, and that 
Pundlik's expressed wish in his last illness 
was that no boy exeept Pandurang should be 
adopted to him. If it had been proved that 
Pundlik had in faet expressed as a direetion 
to be followed by his wife his wish that no 
boy exsept Pandurang should at any time 
be adopted to him, their Lordships would 
hold that the direetion prohibited Ohampabai 
from adopting the plaintiff, and consequent. 
ly that the plaintiff’s adoption was invalid, 
But aueh a direstion, to operate as a 
prohibition against his widow adopting any 
boy to him as a son exsept the boy named by 
him muatbeexplisitly made and elearly intend- 
ed by the husband to limit the disereiion of 
his widow for all time, and on every oseasion 
on whieh otherwise after his death his widow 
might validly make an adoption to him. Sash 
a direstion may be given by thehusband orally 


(1) 87 Ind. Cas, 321; 48 I. A. 151; 12 N. L, R, 
118; 20 О. W, М. 1085; 14 A, L. J. 822; 20 M, L. T. 
78; (1916) 2 M. W. N.65; 18 Bom, L. К. 621; 41, 
W. a 24 0. L. J. 207; 31 M. Ll, J, 455; 48 О, 1081 


c). 
E (2) 40 Ind. Cas, 286; 44 I. A. 159; 39 А, 498; 15 
A.L.J. B8; 2 P.L. W 07,21 0. W. N, 086; 88 M, 
L.-J. 49; 19 Bom. D. В, 642; 26 0. L. J. 101; (1917) 
М. W. N. 614; 61, W, 380 (Р, O.) 
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orin writing, as for instanee bya Will. The 
duty of a Hindu widow is to obey Buoh 
. dirsotions` as her husband may have given ав 
to the way. in whish.she should exersise 6 
power of adoption to him. That is a general 
prineiple, of Hindu Law as to adoptions, . and 
is not applicable only i in sases in whieh the 
husband and wife were.subjest to the Bombay 
Sehool of Hindu Law. In Sttabat v. Bapu 
Anna Patil (3) in whieh a husband had given 
in hia Will a direstion.as to how his wife 
should exeraise a power of adoption бо Bit 
the Board held:—  . 

" That according to the Bombay Sshoal of 
Law the duty of a Hindu widow to obey her 
husband's.sommand sompels her to aet upon 
any mandatory direstion ‘that he may give by 
Will as to the way in whieh her power of adops 
tion may be exersised.” 

In.the present ease the strongest evidense 
suggestive of a prohibition, by Pundlik, of any 
kind as to the making. of an adoption to him 
by Musammat. Ohampabai was that given by 
Balkrishna, who had been Pundlik’s Gumashta 
. Balkrishna said,:— А 
. “не (Pundlik) told us ‘that he was very 


ill and that we should mangge the property . 


well. We opened the talk about the arrange- 
ment of inheritanee, He told us that his 
eousin’s (Namdeo’ s) sons were his heirs, and 
ifat cll an adoption was wanted Namdeo’s son 
Pancurang should be the only boy for adop- 
tion, otherwise he had no wish to adopt any. 
body else or to make any other arrangement, 
Namceo’s younger Bon (Rambhan) was then 
four ог five months’ old.?; г 

. То а similar effeet as to Pundlik's inten» 
tion as to the boy who might be taken in 
adoption to him, was.the evidenee of Raibhan, 
a Tahsildar and Magistrate, the evidenee of 
Ramehandra,.a pensioner, and the evidenee of 
Jayram, who had married a Binter of Pundlik, 
Aesording to Jayram, some persons who were 
ргевёпё during Punklik's lastillneas were press» 
ing .him: о adopt в son ве he was sonless and 
Pundlik “ said then that he did not want to 
adopt. ^ o Pundlik Patil told them that he 
was obstinate, and that if a son was to be 
adopted he would adopt Namdeo’s son, Pandu- 
` yang, 6nd none else.” _ 


(3) "57 Ind. Cas. 1 47 1, А, 202; 16 N. L, R. 162; 
80M. L.J. 106/2 О. P.L. В. (P. C.) 106; (1920) 
M. W. N. 556; 12;L. W. 386; 26.0. W. N. 97; 22. 
Bom. ges ‚ 118595" 28 M.L..T. 408; 47 9. 1012 
(P. 9. Raw alg - - 
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The sonelusion which their Lordships draw 


.from the evidenee is that Pundlik intended, if .. 


he adopted any boy as his son, to adopt Pandu- 
rang, and if his statements san be eonstrued 
-as а direstion to his wife, that direstion was 


that.she should adopt Pandurang, and that he . 


gave no direction as to what should be done 
,if Pandurang should be unavailable or should 
die after he was adopted, 

Under these sireumstances and Pandiráng 
having died in shildhood and unmarried, it 
is nesessary to consider what power, if.any, 
Musammat Ohampabai had under the Hindu 
"Law applisable in theMahratta sountry of the 
. Presideney of Bombay to adopt the plaintiff 
ав a'son to ber deseased husband, | 
- Tt has been desided by the High Court at 


. Bombay that in the Mahratta eountry ofthe. 


Ргөзійепву of Bombay and..in..Gujerat a 


Hindu widow, who.is sole or joint heir to her . 


husband's estate, may adopt.a воп to. her 
deseased husband, without authority from her 
husband, and without the. sonsent of his 


kindred, or of the easte or of the ruling. . 


authority, but that she sannot adopt where 
her husband has..expressly forbidden an 
adoption. 
undoubtedly the law. But. it has been held 
by.that High Court in. Бату v. Ghamau (4) 


and by the. same Bensh in Dinkar Sitaram. 
Prabhu у. Ganesh Shivram Prabhu (5)..that a. . 


Hindu widow in the Mahratta sountry of that 


Presideney or in Gujarat, who has not her . 


husband’s estate vested in her, and whose 
husband was not separated вё the time of his 
death, is hot competent to adopt a aon to her 
husband without his authority, or the sonsent 
of her father in-law, or of her husband's 
undivided eo-pareeners, . See paragraph 130 
of.Mayne's Hindu Law, where the two 
authorities above mentioned are eited, as the 
authorities for the last. mentioned : proposi- 
tion. They were desisions of the 8th July 
1579 of a Full Bench consisting of Sir 
Mishael Westropp, О, J., Melvilland Kem- 
ball, JJ. The desision in Dinkar Stiaram 
Prabhu v. Ganesh Shivram Prabhu.(5) merely 
followed the desision in Ramji v. Ghamau (4). 


That is not. now disputed; itis, . 


16 ів sontended in this appeal that these . 


desisions were wrong in law. It may be 


(4) 6 B. 498; 6 Ind, Jur, 587; 8 Ind, Deo. (N, в.) 
TET (F, B,). 
. (6) i nd Ind, Pes (м. 8.). 792 (E. B.X} 
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' mentioned that in Dinkar Sitaram Prabhu v. 
.Ganesh Shivram Prabhu (5) the District 


Judge had held that the  sonsent of 
relations was unnesessary in the Presideney 
of Bombay. 


In the present ease Pundlik had not 
separated ; he had died a member of a joint 
Hindu family, and the estate whish was 
vested in Musammat Champabai at the time 
when she adopted the plaintiff as a son to her 
. husband was not the interest whieh Pundlik 
had in the joint family property, but was the 
estate whioh had vested in Pandurang оп the 
separation of the joint family. 

In-Ramjt v. Ghamau (А) the parties were 

members of a Hindu joint family, and it may 
ba assumed from the report of the oase that 
the parties were subject to the Hindu Law 
applicable to Hindus of the Mahratta country 
of the Presidensy of Bombay. In that oase 
it was held that à Hindu widow, who has not 
the family estate vested in her aud whose 
husband was not separated at the time of hia 
death, is not competent to adopt a son to her 
husband without his authority or the consent 
' of his undivided eo-pareeners. That was the 
question whish had to be desided in that sase, 
Bo far as their Lordships are aware, that 
deoision in Ват v. Ghamau (4) was the first 
deeision of the High Court at Bombay on that 
question in any ease in whieh the Hindu Law 
applieable to Hindus in the Mahratta sountry 
of the Presideney of Bombay or in Gujarat 
had to be eonsidered, and the attention of 
‘their Lordships has not been drawn to any 
earlier ‘desision of the Supreme; Court of 
‘Bombay on that question. In Ramji v. 
Ghamau (4) the learned Judges stated :— 
' “There has поё. been any text quoted to 
us from the books to the offest that the 
"widow of a pareener in a Hindu undivided 
family may adopt withont the authority 
of her hüsband or the assent of his во-рагөө- 
ners. The authorities in relation to the 
taking in adoption by a Hindu widow in this 
Presideney are so- fully aollested and dis- 
eussed in Bagabat v. Bala Venkatesh Ramakant 
(6), Rakbmabat v. -Badhabai (7) and Narayan 
‘Babaji v. Nana- Manohar (&) that it is 
unnesessary to set them forth here." 


(8) 7 B. Н, O'R. App. 1 
7) 5 B. H. О, В.; А. О. J. 181. 
8) 7 B. E О, В, A, O. J. 153, 
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After referring to some ansient texts and 
to some atatements of Sir Thomas Strange 
and Mr. Colebrooke, the learned Judge said:— 

" Ascepting, however, the view whieh the 
eases seam to establish, véz., that the widow, 
where the husband dies separated, and she 
herself is the heir, or she and a junior 
eo-widow are the heirs, may adopt without 
the sanotion of the husband (if he have 
not expressly, or by implisation indieated his 
desire that she shall not do so) and without 
ihe sanetion of his kindred, we are not (as 
has been previously said in this Court) 
disposed to sarry the deviation from ordinary 
Hindu Law furtber than it bas been already 
established by presedenta.” 

The allusion to what had “ been previously 
said” in the High Court was an allusion to 
a judgment of Sir Michael Westropp, then 
Mr, Justiee Weatropp, reported in Bayabaz v, 


-Bala Venkatesh Ramakant (6), whish it will 


be nesessary to refer to later. 

The Hindu Law in the Mahratta country 
of the Presideney of Bombay and Gujarat as 
to the power of widows -to adopt to their 
deseased husbands: differs widely from the 
Hindu Law as it has been variously inter- 
preted in other parts of India, but whether 
it is the original Hindu Law on that subjeet, 
or, as the learned Judges in Ramji v AZ Ghamau 
(4) assumed, а deviation from-it, is not now 
an easy question to deside © with sertainty ; 
probably it is a deviation: 

In Lakshmibat v. Sarasvatsbat (9). Sir Law. 

rense Jenkins, О. J., said :— 
. “Tt has been: argued before üs on-the ‘part 
of the appellant that a widow’s power tó Adopt 
does not rest on any delegation from: her 
deseased husband, but is her own inherent riglit, 
and it is obvious that the distinetion may have 
more than- an asademio -valne. Тһе eom. 
mentariee, whieh prevailin thia Presidensy, 
seem to me strongly to favour the view thus 
sontended for, but some at any rate of tha 
more recent desisions in this Court eontain 
expressions that point in the other direotion, 
In the view I take of the present ease, 
it is not nesessary to deside the point, 
but the inslination of my opinion (though 
І reserve to myself the right tō resonsider 
the matter hereafter, if necessary) is that 
right is 
inherent and not-merely delegated". | 


(9) 28 B. 789 at р. 794; 1 Bom D. R 42); 


12 Ind, 
Beo, ($$) 528, ._ 


549 
YADAO V. NAMDEO. 

. There does- not appear to their Lordships 
to be any sound reason why in һе Ma- 
hratta sountry of the Presideney of Bombay 
the Hindu Law as to the power of a Hindu 
widow who has not the authority of her 
deceased husband to adopt a воп to him 
should depend -on the question as to whether 
her husband had died as a separated Hindu, or 
as an unseparetéd Hindu, or on the question as 
io whether the property whish was vested in 
her when she made the adoption was or was 
not vested in her as his heir, 1f it was her 
religious duty to adopt a son to her husband, 
that duty would.be the same in either ease, 
although possibly the right of the adopted 
Bon to the property vested in the widow 
might be different. It has, however, been 
held by the Board in Pratapsing Shivsing 
v. Agarsingji Raising (10), whish was a 
aase from the Ahmedabad District of the 
Presidenoy of Bombay, that:— 

“The right of the widow to make an 
adoption is not dependent on her inherit. 
ing as a Hindu female owner her hus 
band's estate. She san exercise the power 
so long as it is not exhausted or extinguished, 
even though the property was not vested 
in her,” 

The Board was not then dealing with 
а sasa in whieh the dessased husband had 
expressly or implicitly prohibited hia wife 
from making any adoption, 

In Sri Virada Pratapa "Haghunada Deo v. 
Sri Broso Kishoro Pattu Deo '(11) the Board 
said: 


"Tt may be the duty of a Court of Justice 
administering the Hindu Law t» sonsider the 
religious duty of adopting a son as the 
essential foundation of the law of adoption, 
and the effect of an adoption upon the 
devolution of property as а mere legal 
sonsequenes. But it is impossible not to 
geo that there are grave sosial objections 
to making the sussession of property—and 
it may be in the ease of sollaterdl susees- 
Bion, as in the present insíanse, the rights 
of parties in actual possession —dependent 
on the eaprioe of a woman, subjeat to all 


(10). 50 Ind. Сав, 457; 461. A. 97; 43 В, 778; 36 
M. L, J. 511; 17 A. L. J. 622; 21 Bom, L. В. 496; «l 
U. P.L. R, (Р. 0.) :39; (1919) М, W. N. 318; 10 І, 
W. 389; 24 О, W. N. 57 (Р. O.). 

(11) 8I. А, 154 әр, 193; 1 M. 69; 25 W, R. 291 
(P. 0.); 3 Sar. P. О, J. 588, 11 Mad, Jur, 198, Sath, 
Р. С. J, 263; 1 Ind. Deo. (м. в.) 45. _ 
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the pernisious infuenses whish interested . 
advisers are too apt in India to exert over 
women possessed of, or eapable of exeraising 
dominion over, property. It seems, therefore, 
to be the duty of the Courts to keep the power 
stristly within the limits whish the law has 
assigned to it.” 

That sase eame from Travancore, where the 
Hindu Law as interpreted in the Provines 
of Madras as to the power of Hindu 
widows to adopt, who hava not had tha 
authority of their husbands to adopta son 
to hin, is mueh more restrieted than it 
is inthe Mahratta sountry of the Presideney 
of Bombay and in Gujarat, where jit is 
the law that the widow of a separated 
husband, who has not prohibited her from 
making an adoption to him, ean validly adopt 
a son to him without the sonsent of any- 
one exsepb that of the parent of the boy. 
In the present ease, owing to the family 
having separated, the rights of Namdeo 
and his son Rambhau were merely the 
rights of collaterals in unpartitioned prop- 
erty. 

In Narayan Babaji v. Nana Manohar (8), 
where the question for desision was whether 
& Hindu wife could in the lifetime of her 
husband make a valid adoption to him, 
а widely different point from that to ba 
desided in this appeal, and a widely differ. 
ent point from that whieh had to be 
desided іп Rami v. Ghamau (4), Westropp, 
O. J., delivered & long judgment, of value 
when the respestive authority of various 
aneient texts and commentaries on Hindu 
Law bas to be eonsidered on questions of 
а woman giving or taking а boy in adop- 
tion or on the differense between the 
power of a widow and that of wife to take 
a boy in adoption, and on other questions 
whieh their Lordships have not to sonsider 
in thisappeal Inthe sourse of the judg- 
ment, the learned Judge stated that he adhered | 
to an opinion expressed by him ia 1866 
їп Bayabat v. Bala Venkatesh Ramakant 
(6) as to the eonstrustion of some passages 
in the Dattaka Ohandrika. As will later 
appear, it is nob at all elear what was 
the judgment whieh Mr. Justies Wostropp 
actually did deliver in  Bayaba: v. Bila 
Venkatesh Ramakant (8). 

In Rathmabat v Radhabai (7) whish was 
desided in the High Oourt on ‘the 23th 
August 1668, the suit was between the 
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two widows of Murarav Desai, of Nipani 
in the Mahratta eountry of the Presideney 
of Bombay, who had died ehildless and 
apparently reparate, The suit was bronght 
by Radbabai who was the junior widow; 
she claimed to be jointly entitled with 
the defendant  Hakhmabai to the estate of 
their deeeared husband. 

The defense waa that Rakhmabsi had 
authority to adopt a son to her late hus. 
band, and had adopted Rav Saheb, who, 
therefore, beoame the lawful heir to the 
entire estate. The District Judge who 
tried the suit found that the adoption was 
not authorised by the husband, but he had 
no doubt that the adoption was in faot made, 
and for some reason whieh was not apparent 
{о the Court of Appeal, he deereed that the 
plaintiff was entitled to the half share whish 
she elaimed. The defendant appealed to 
the High Court at Bombay and the appeal 
eame before Sir Rishard Couch, O, J., and 
Newton’ and Werden, JJ, who having 
found that the adoption had in faet been 
made proceeded “to consider whether it 
was valid, either by reason of its haying 
been made by the authority of the deseased 
Murarav (the husband), or by virtue of 


the power whieh Rakhmabai had by the 
Hindu Law, by whish the parties were 
goveriied, ” The High Court found that 


the husband had given no direetion to 
adopt, and then  eonsidered whether the 
adoption without authority having been 
given by the husband was valid. The 
learned Judges of the High Court then 
referred to the Mitakshara, the Vyavahara 
Mayukhs, an opinion expressed by Sir 
W. H, Maenaghten in а note at page 68 
of the Second Edition of his Prineiples of 
Hindu Law, several sases reported, воще 
reported in Borradaile’s Reports and some 
in Morris’ Sudder Dewany Reporte, and to 
the opinions whieh had been given in some 
of those eases by Shastris and by Pundits, 
and expressed their desision thus :— 
“Upon the review whish we have made 
of the: authorities applicable in this part 
of India, we are of opinion that in the 
Maratha eountry, wherein the property in 
question in this suit is situate, a Hindu 
widow may, without the permission of her 
- husband, and without the sonsent of his 
kindred, adopt a воп ќо him, if the aet is 
done by her in the propor’ and bona fidc 
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performanse of s religious duty, and neither 
eaprisiously nor from а sorrupt motive.” 

That deeision was not based upon tha faa} 
that the dessased husband was a separated 
Hindv, nor was it based upon the fast that 
at the time of the adoption, the widow who 
made the adoption, had vested iu her the 
whole or any part of the property whieh 
had belonged to her husband. Their Lord. 
ships regard itas equally applicable to an 
adoption by a Hindu widow of the Mahratta 
eountry of the Provinse of Bombay, whether 
her husband at the time of his death was joint 
or separate, and whether his property waa 
or was not vested in her ashis heir at the 
time when she made the adoption, and eon. 
sider that it is a desision to be applied in this 
appeal, 

The learned Judges in Rakhmabat v. 
Radhabat (7) having expressed their deeision 
whioh has been quoted on the authorities 
whioh they had reviewed, proseeded to 
sonsider whether the elder of the two 
widows had power to adopt without the воп- 
sent of the other, and having referred on 
that subjeet to Strange’s Hindi Law, Ap. 
pendix 83, to а desision of the Supreme 
Court, to а decision of the High Court, to 
West and Babler’s Digest of Hindu Law of 
Inheritanes and to Steele’s Summary of the 
Law and Custom of Hindu Lnheritanes, said;— 

“Considering the aot of adoption a8 the 
performance of a religious duty, we think 
these authorities are suffieient to justify us 
in holding that  Hakhmabsi, the elder of 
the two widowe, had the right to adopt, 
In the judgment of the Privy Conneil their 
Lordships say that ‘in the ease of an uns 
divided family, if there be no father of the 
husband living, the eonzent of all the 
brothers, who, in default of adoption, would 
take the husband's share, would probably 
be required, віпве 16 would be unjust to 
allow the widow to defeat their interest 
by introducing в new s0-pareener against 
their will? The interest of the younger of 
two widows saunot, we think, be regarded 
in the same light as that of а member of 
an undivided family, and probably their 
Lordships would not oonsider the remark 
applicable in eases where, by the law whieh: 
goverfis them, no sonsent of kinsmen ія 
required. We must not omit to notise the 
judgment of Mr. Justice ^ Westropp 
in Regular Appeal Мо, 1: 7 ot$: 1868 
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‘kant (6) subsequently reported] whieh was 


sited by the respondent’s Counsel. That 
judgment was not a written one, and we 
have no report of it, but we understand that 
the opinion given by the learned Judge was' 
that & widow had no ‘power to adopt a 
воп to her husband where he had expresely, 
or by his sondust impliedly, forbidden her 
to, do so. In this we quite oonsur, and the 
Judicial Committee bave so held in the 
judgment.we have referred to. There is 
no question of prohibition...in this ease." 
Their Lordships will now conside: the ease 
of Bayabai v. Bala -Venkatesh Ramakant (6), 
whioh was desided in the High Court at 
Bombay on the 7th Mareh 1866 by Wes 
tropp,. Tusker and Warden, JJ., and is one 
of the three desisions referred to by Sir 
Mishael Westropp, C. J., in Ramjt v. Ghamau 
(4) as the cases in whioh the authorities in 
relation to- the taking in adoption 
by: а Hindu widow in the Presidensy 
of. Bombay were so fully, eolleoted and 


. dissussed that it was unnecessary to set them 


forth. in the judgment of the Full Beneh in 
Ramji v, Ghamau (4), Ly whioh it will be 
remembered that Full Benoh decided that 
in the Presideney of Bombay a Hindu widow, 
who has not the family estate vested in her 
and whose husband was not separted at the 
time of his death, is not competent to adopt a 
son to her husband without his authority or 
the eonsent of -his so- parceners, LBS 
- Itis nesessary to make a few: prefatory 
observations about. the judgment ‘of Mr. 
Justice: Westropp whish is reported in 
‘Bayabat v. Bala Venkatesh Ramakant (6) 
as having beendelivered on the 7th Marsh 
1866-in Regular Appeal, No. 17 of 1863. 
In the first place it appears that Mr. Justice 
"Warden was oneofthe Judges in that ease, 
and: was also one of tha Judges in Rakhmabat 
v. Radhabat (7) whioh was desided on the 
26th August 1568 and is reported as Rakh 
таба v. Rafhabai (7). Inthe judgment of 
the Court in the latter oase,at page 193 of 
the report, it is stated that the judgment of 
Mr. Justiee Westropp in Regular Appeal 
No. 17 of 1863 was not а written judgment and 
"we have no report of it.” It may be asstimed 
that à deeree of the High Оопгё in Bayábai v, 


- Bala Venkatesh Rama Kant (6) was drawn up, 


and that it was drawn up as of the 7th Marsh 
1866, А desree must be justified by the 


. sideration of point 
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judgment upon whish it is based. Their 
Lordships are of opinion that the judgment of 
Mr. Justices Westropp in Bayabat v. Bala Ven- 
katesh Ramukant (6) as reported sould not; 
possibly have been an orally delivered judg- 
ment, and they are further of opinion, strange 
though that opinion may seem, that no 
judgment was written in that ease until after’ 
the judgment of Sir Richard Cousb, О. J., 
Newton and Warden, JJ., in Bikhmabui v. 
Radhabat (7) had been reported, ‚ ``: 

The points which were considered by Mr. 
Justise Westropp, in Bayabaty. Bald Venka-' 
tesh Ranakant (6), аз appears from an. 
examination of his judgment’ as it is report. 
éd, were ; point (1), the power of a Hinda: 
widow to adopt в son to her deseased- 
husband without’ an authority from him to’ 
do so, point (2) whether the husband in: 
the ease before him had given authority 
to his wife to adopt or had not impliedly 
forbidden her to do во, and point: (3). 
whether the widow had‘not been sajoled- 
into making the alleged adoption by baing” 
kept in ignoranse of her rights, and of the 
effect of an adoption, То the eonsideration, 
of point (1) Mr. Justice Westropp devoted 
seventeen pages of. his judgment as it ia 
reported; to the sonsideration of -point (2) 
he devoted about one page; to the oon- 
(3) he devoted: two 
pages, ln eonsidering point (1) Mr. Justiee 
Westropp is reported at pages xvi and 
xvii of the Appendix to 7 Bom. H. O. В; 
{Bayabat v. Bala Venkatesh Ramakant-(6)} 
to have said:— : : mE 
` ‘Baji Rav, the last of the Peshwas, as & 
general rule treated adoptions! by widows 
without the order of their "husbands :aà 
ilegal But it is ‘oertain -that he was 
swayed: by interested motives.:,...The dis- 
approbation whieh >the; deviation -of the 
Maratha Sehool met with -in such high 
quarters may to some extent -aseount for 
the fast that, for a long time afterwards, 
and down even to the hearing of’ this 
oase, we find: that adoptions ` by - widows 
without express anthority from their Нав 
bands have been eonstantly and vigorously 
sontested, but, · it must ‘be admitted, gener- 
ally speüking without susaens,- unless there 
were some other defest in the àdoption- than 
the absenes of express authority ‘from the 
husband,........ Assuming, bit not desiding, 
that the deviation:of: the Maratha “Seliool 
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is established to the furthest extent to 
which any of the foregoing authorities 
reach, (namely, that the widow may without 


‘express authority or order from her husband, 


and without the sonsent either of his or 
her relations, adopt a son), and without 
in the least degree wishing or intanding 
to infringe on the law of adoption by a 
widow so far as ib aan be considered as 
established in the Maharashtra, cherished 
as I believe that Jaw to be by the Hindu 
seommunity, or a very considerable propor. 
tion of it, yet I am not disposed to 
extend it, or to depart from the general 


provinsial or local usage has firmly settled 
as admissible. And I have not any doubt 


that we should extend it mush beyond its - 


present boundaries were we to hold that 
the widow may adopt where the hnsband 


' has, when perfestly in the possession of 
his senses, as well on the day preseding · 
his death as on tho day of his- death, in 


reply to suggestions that Һе should adopta 
son, positively refused so to do.” 

There is nothing 
Wostropp, J., so far as their Lordships 
ean see, whioh oonfined his observations 
as to the power ofa Hindu widow to adopt 
in the Mahratia sountry of the Bombay 
Presideney, and in Gujarat, without the 
sonsent of relations to oases in whioh the 
widow was the widow of а separated 


' husband or to eases in whieh the widow was 


' the widow of an unseparated husband; his 


observations appear to’ their Lordships to 
have bsen general and to apply to either 
olass-of sages, 

Mr. Justies Westropp in Bayabo: v. Bala 


: Venkatesh Ramakant (6), if the report is to 
: be-£rusted, found that the husband had for- 


' was nothing further to sonsider 


bidden hie wife to adopt. If the other Judges 
in thetoase, Tusker and Warden, JJ., bad 


agreed with him that the widow had been. 


forbidden by her husband to adopt, there 
in the 
ease, According to the report of his -judg- 
mont, Mr. Justios Westropp finally found 
that the widow had been eajoled 


. making the alleged adoption by being kept 


: jn ignorance of her rights, and 


of -the 
effeet of an adoption. With that finding, 
the other two Judges agreed, Their judg- 


, ments,;will be found reporied at. page ххің 


of.the Appendix thus :— 
88 
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“Tasker, J., soneurred in thinking that 
the defendant Bayabai had been circum: 
vented by unfair means, and that an 
adoption prosured, as the alleged adoption 
in this ease, by suppression and misrepre- 
sentation of fasts sould not be permitted 
fo stand, ft -was alsar to him thas this 
youthful widow had been led by those 
around her to believe that’ the act of 
adoption would not divest her of her 
interest in the property of her late husband, 
and that she had not beon fully informed 
as to her position and righkts..,......As to 
the right of a widow in this Presidensy to 
adopt ` without any authority from her 
husband, he did not consider it nsocasary 
now to give апу final desision, bub his 
opinion inelined in favour of that right, 
and of its having bsen suffisiently recog. 
nised by the Courts of Justioe at this 
sids of India. Farther, he was inslined to 
think that she had that right unless’ her 
husband expressly prohibited her from 
adopting, and that a mere refusal by him 
to adopt would not be suffisient. Ваё on 
this point he would refrain from giving any 
positive opinion, 

“Warden, J: I sonsur in the observa. 
tions of my brother Tusker.” 

Whether tha judgment reported as that 
of Mr, Justise Tucker had been written 
by him or was prepared for the report 
by the reporter from his notes of the, sase, 
their Lordships do not know, but it reads 
аз if it had been written by a reporter 
from his notes, not by the Judge, 

Mr. Justice Warden must apparently 
have forgotten when the oase of Rathmabat 
v. Radhabai (7) was being argued in 1865, 
what was the аспа] point on which the 
ease of Zayabai v. Bala Venkatesh Rama. 
kant (6) had been desided in 1866. 

Their Lordships have some to the conalu- 
sion that the adoption of the plaintiff, who 
is the appellant, was valid, and they will 
humbly advise His Majesty, that the desrae 
of the Court of the Judicial Commissioner 
should be set aside with eosts and the 
preliminary decree of the Additional Judge 
should be afürmed and restored. The 
respondent must pay the costa of this appeal, 


^. Decree set ande, 
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MOOLLA DAWOOD é BONS 00, In ve, 
LOWER BURMA OHIEF COURT. 
ТивоштЕнот Олве No. 91 or 1920, 
July 20, 1920. 
: Preseni:— Mr, Justiee Rigg, 
In re MOOLLA DAWOOD ANv SONS 
COMPANY—Insotvents. 
On the petition of J. & F. GRAHAM 
& OOMPANY. 
Presidency Towns Insolvency Act (III of 1909), s. 04 


—Decree against insolvent-—Appeal—Stay of insolvency 
proceedings—Discretion—Insolvency Court, power of. 


Where an appeal has been filed against a decree 
by the judgment-debtor an Insolvency Court has 
discretion under section 94 of the Presidency 
Towns Insolvency Act to stay for good reasons 
insolvency proceedings started by the decree- 
holder against the judgment-debtor. 

Lennow, Ев parte, Lennoa, In те, (1886) 16 Q. в,р. 
315, 55 L, J. Q. B. 45; 64 І. Т. 452; 84 W. В. Gl, 
Heyworth, Ew parte, Rhodes, In re, (1885) 14 Q. B. D. 
40; 64 L. J. Q. B. 198: 52 L. T. 201: 1 Morrell 269 and 
Scotch Whiskey Distillers, Ew parte, Flateaw, In re, 
(1889) 22 Q. B. D, 83 at p. 85; 87 W. B, 42, referred to. 

A Court of Bankruptcy may, in certain circum- 
stances, go behind a judgment when it has been 
ebtained by fraud, collusion or mistake, but that 
does not bind the Court to rehear the cas» as a matter 
of course, [ p. 646, col, 1,] 

Mr. McDonnell, for the Petitioning Creditor. 

Mr. Giles, for the Debtor. 

ORDER,— This is an applisation by J. and 
F. Graham and Оо. for the adjudieation of 
Moolla Dawood and Оо. as insolvents. in 
Civil Regular No, 21 of 1915 the petitioner 
obtained а deeree against Moolla Dawood and 
Оо, for more than thirty-four lakhs. The 
ast of insolveney on the part of the judgment- 
debtors is admitted. The questions argued 
at the Bar are (1) whether the Court has 
power to stay proseedings on terms, besause 
an appeal has been filed, and (2) if it has 
suoh power, whether it should exersise it in 
favour of the insolvents. 

Mr. MeDónnell argues that there is no 
provision in sestion 13 of the Presideney 
Towns Insolveney Act that eorresponds 
with seetion 7 (4) of 46 and 47 Vie, 
О. 52, and asks me to infer from the 
omission that the Indian Legislature de. 
liberately refrained from eonferring on Courts 
in this country power to dismiss or stay a 
petition by a ereditor on the ground that an 
appeal has been fled. Olanse 4 of sestion 
7 refers to asts of bankruptey resulting from 
failure to eomply with a bankruptey notice, and 


sueh notiees are unknown in India. They ` 


ars epesially provided for in olause (g) of 
geetion 4 of the English Ast, but find no plase 
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in sestion 9 of the Indian Aot. This 
suffisiently explains the omission. Mr. 


MeDonnell further argues that sestion 13 (4) 
(b) was not intended to eover the ease of a 
Court staying an adjudisation order besause 
an appeals pending. That elauge is as fol- 
lows: "If the debtor appears and satisfies 
the Court that he is able to.pay his debts, 
or that he has not sommitted an aet of 
insolvenay, or that for other suffisient sauge 
no order ought to be made," the Court shall 
dismiss the petition. In Lennor, Hx parte, 
Lennoa, In re (1) it was held that if it is prov- 
ed that a deeree obtained by a oreditor with 
his debtor's consent was a eollusive deeree, 
that would be suffisient eause for the Court 
to exereise its diseretion. Other instances 


of sufficient cause are that the proaeedings sre ` 


being used for purposes of extortion, or 
improper preesure, or are vexatious or 
oppressive, or constitute an abuse of the 
prosess of the Court, or that the proseedings 
would be useless and adjudication a vain 
thing. See Baldwin's Law of Bankruptoy, 
lOth Edition, page 155. . > 

It has ben urged that the present proeeed- 
ings are lannehed solely in order to prejudise 
the appeal. The oreditors deny this, and the 
affidavits filed do not afford sufficient grounds 
for soming tò а firm eonelusion that the 
proseedings are merely oppressive. Sestion 
94 of the Ast does, however, provide that the 
Oourt may at any time for suffieient reason 
make an order staying the proeeedings under 
an insolveney petition, either altogether or 
for a limited time, on sueh terms and subjeat 
to вав conditions as the Oourt thinks just. 
The powers thus givenare very wide, and I 
have no doubt that a dissretion is eonferred on 
the Court to stay proeeedings for good reasons 
if an appeal is pending. In Heyworth, Ha parte, 
Rhodes, In re (2) Baggalay, L. J., said that 
it had always been the praetiee that when a 
petitioning sreditor's debt was founded on a 
judgment and an appeal was pending, it waa 
a matter for the dissretion of the Registrar 
whether he would ‘at ones adjudieate the 
debtor а bankrupt, or stay the proceedings, 
He laid down that the essential matter to be 
eonsidered was whether tlie appeal was a 
bona fide one or not, and whether it was 


possible that atthe hearing the debt might 
(1) (1888) 16 Q. B. D. 815; 66 L. J. Q. B. 45; 64 
L, T. 452; 84 W. E. 5L 
(2) (1885) 14 g B. D. 48; 54 L, J. 9. -В. TA С 
І. Т, 201; 1 Morrell 269, 
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be got rid of altogether. Bowen, L. J, said 
. that as long as the Registrar might reason- 
ably have some tothe eonelusion that there 
was a reasonable ground of appeal, it would be 
monstrous to make а reaeiving order when the 
appeal was pending. A similar rule was 
laid down in Scotch Whiskey Distillers, 
Ha parte, Flateau, In ve (8), in whieh 
Lrod Esher said that when an appeal against 
a judgment had been lodged, the Registrar 
must take into sonsideration the sireum- 
Bfanees of the anse, and say whether in the 
particular ease the lodging of the appeal oalls 
upon bhim to postpone the hearing of the 
petition. This diseretion is to be exersised 
judisially. А Oourt of Bankruptey may, in 
oertain sirenmstances, go behind a judgment 
when it has been obtained by fraud, sollusion 
or mistake, but that does not bind a Court to 
re-hear the ense as a matter of course, In 
the present esse the trial lasted for nearly 
five years, and the arguments before my 
brother Robinson for many days. Graham 
and Company were agents forsbipping rice 
on Moolla Dawood and Company's assount. 
"When they were aalled to assount by 
Moolla Dawood, and a elaim was made 
against them for twenty five lakha, Grahams 
filed à sounter-elaim for a mush larger sum, 
Graham and Oompany’s books had been 
falsified, and they relied on ‘acsounts вот. 
piled by & shartered aseountant from the 
original vouehere, and bills. I think I am 
eorrest in saying that Graham and Company 
admitted that even some of these, may be, 
did not represent the real transactions 
between the parties, as for example, a 
sum was shown ss advanned against rioa, 
when no rise was shipped, І do not 
propose as а Judge sitting in an insolvensy 
proseeding to go behind the judgment of 
Robinson, J. Itis suffisiont to say that in 
my opinion the sase, whish was a very бош. 
plieated one, iseertainly a oase where there 
should bs no interferences with the right of 
appeal. I stay the proseedings, with leave to 
appeal, and will hear Counsel as to what 
terms and conditions should be imposed. 

After hearing Counsel] the following order 
was passed;— 

ORDER.—The parties have agreed that 
the terms imposed shall be that  Moolla 
Dawood and Sons mortgage avy assets they 
have in favour of the Ohief Judge of this 

(8) (1889) 22 Q. B, D, 88 афр, 85; 87 W. Б, 42. 
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Court to sesure the carrying ont of any 
orders that may be passed sta later stage 
of the proseedings. A fortnight is allowed 
for drafting the mortgage. 

Proceedings stayed. 





OALOUTTA HIGH COURT. 
APPEAL FROM Оврев No. 51 or 1921, 
August 5, 1921, 

Present: —Sir Lanselot Sanderson, Кт., 
Ohief Justise, and Mr. Justiee Ohotzner. 
JOGESH CHANDRA CHAUDHURY 

JUDGMENT- DEBTOR — ÁPPRLLANT 

vsraus 

HEMENDRA KUMAR ROY 

OHAUDHURY AN» OTHERS—- DECREE- 
HornpXRS—HESPONDENTE. 


Civil Procedure Code (Act У of 1908), ss. 2 (2), 
47—-Execution  proceeding—Interlocutory order—Ap- 
peal, 


In an execution proceeding the judgment-debtor 
filed an objection on the 8rd.of February praying 
for stay of the issue of the sale proclamation. His 
prayer was allowed and an order was made that 
the issue of the sale proclamation'should be stayed 
pending disposal of the objection under section 47 
of the Code of Civil Procedure. Then onthe 8th 
of February next on the application of the deoree- 
holder the Court, in spite of the order which it had 
made on the 3rd of February, passed an ex parte 
order to the following effect :—- 

“Let sale proclamation be issued. In the mean- 
time I shall hear the objection of the judgment. 
debtor,” 

On an appeal by the judgment-debtor against this 
order: 

Held, that the order waa not appealabdle, as it had 
not decided any of the rights of the parties in 
regard to all or any of the matters in controversy 
between them. [р. 548, col. 2.] 

Deoki Nandan Singh v. Bansi Singh, 10 Ind. Cas. 
971; 18 О. W. N. 124; 140. L. J. 85 and Panch Duar 
Thakur v. Mani Raut, 17 Ind, Cas, 88; 16 О, W. М. 
970, referred to. 

Appeal against an order of the Subordi. 
nate Judge, Fourth Court, Mymensingh, 
dated the 8th February 1921. 

FAOTS appear from the judgment, 

Babu Rajendra Ohandra Guha, for the 
Respondent, took the preliminary objec- 
tion that no appeal lay and referred to Deokt 
Nandan Singh v. Bans? Singh (1) and Panch 
Duar Thakur v. Mani Raut (2). 

Babu Татах Ohandra | Ohahraburtiy (with 
hinfBabu Profulla Ohandra Ohakrabutty), for 

(1) 10 Ind. Oas, 871; 16 О. W. N, 124, 14 O, L. 1, 


85. 
(2) 17 Ind, Cas, 88; 16 О. W. М, 970, 
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‚ the  Appellant.—The oases oited have no 
application to the facts of the present заве. 
By passing the order appesled against the 
Court has maintained the right of the dearss- 
holder to gell all the properties. 

(Saxpxzsox, О. J.—But he has not finally 
desided anything. | 

The Court has decided that the desree- 
holder bas а right to sell all the properties. 

{Sanpwason. С. J.— Do you say that every 
order passed in exseution rroesedings is 
appealable. ] 

"No. 

[Sanpersox, O. J.— Then what is the test?) 

There must be some determination of a 
right, Refers to Raak Ramessur Proshad 
Narain Singh v. Rai Sham Krishen (3). 

Babu Rajendra Ohandra Guha was not 
ealled upon. . 
JUDGMENT. 

Baupznsox, C.J.—In this onse а preliminary 
objestion has been raised by the learned 
Vakil for the respondent that no appeal lies 
against the order of the learned Subordinate 
Judge. 

The question arises in connestion with an 

. order of the learned Subordinate Judge, 
‘whieh is dated the 8th of February 1921, 
The order was made in execution proaeedinge. 

In order to explain the order of the ‘8th 
February 1921 it is necessary to refer to 
two previous orders: It appears that-on the 
3rd of January 1921 the judgment-debtor 
‘filed a petition praying for time to file an 
objestion, and time was allowed; and, onthe 
3rd of February 1921, the judgment-debtor 
filed an applieation preying for stay of the 
issue of the sale proclamation, and his prayer 
was allowed, and an order was made that 
the isaue of the sale proclamation should be 
stayed pending disposal of the objestion 
under sestion 47, Civil Prosedure Code. The 
ground of the objection was thatthe judg- 
ment-debtor was alleging that the properties 
whieh 16 was proposed to sell were of mush 
higher value than the deeretal amount and 
that it would not be певеквагу to sell all the 
properties which were proposed to be sold, 
It then appears that after the order was 
made for stay of fhe issue of the sale pro- 
elamation, the deoree-holder’s Pleader on the 
8th February 1921 made au application to 
the learned Subordinate Judge, ande the 


—— 


* (8) 8C. W. N. 257. PE 
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learned Vakil for the appellant in this Court 
informs us that that applieation was made 
ex parte; the learned Subordinate Judge, 
in spite of the order whieh he had made on 
the 3rd of February, proceeded to make a 
further order to this effest: "Let sale pro- 
elamation be issued.. In the meantime I 
shall hear the objeetion of the judgment- 
debtor.” 16 is from that order that the pre- 
sent appeal has been filed. 

I have nothing tc do at the present 
moment with the question whether the order 
of the 8th of February was & proper order 
or whether it was reasonable under the 
siranmetaneas: 1 аш at the present moment 
sonserned with the question as to whether an 
appeal lies from the order of the &th of 
February. 

The objection was made under section 47 
of the Civil Procedure Code by the judg- 
ment debtor. It was said that by reason of 
the terme of seation 2, sub-section (2), the 
order of the 8th of February must be deemed 
to bea "desree", and sonsequently appeal: 
able. On the other hand, the learned Vakil 
for the respondent has drawn опг attention 
to a oase, Deokt Nandan Singh vw. Bansi 
Singh (1), whieh is reported in‘16 Calsutta 
Weekly Notes 124, and a subsequent oase 
in the same Volume at page 970, Panch 
Duar Thakur v. Mant Raus (2), In the 
first of these oases it was beld (aseording 
to the head note) that "Every order passed 
in exesution proeeedings is not appealable, 
The order, to be appealable as a desree, 
must sonelusively determine the rights of 
the parties.’ The learned Judges in the 
sourse of the judgment said: “The learned 
Vakil for the appellant has eontended that 
every judicial order made in the oourse 
of exesution proseedings is anorder under 
section 47 of the Code and is consequently 
appealable as a dearee,”’ Later on they said: 
"It is reasonably plain from the terms of 
section 2 that an order, to be a decree, must 
conslusively determine the rights of the 
parties. If any other view were adopted, 
the result would be that an appeal would be 
preferred against every order in the course 
of exeaution proceedings,” Now, the learned 
Vakil Mr. Ohakraburtty on this оввввіоп 
has not gone so far as to say that every 
judisial order in tha course of execution 
proceedings is appealable, He has agreed 
that in order to :е 5 appealable-the ;: order 
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must determine the right or rights of the 
parties with regard to some matter in’ the 
exesution proseedings; be argued, however, 
that in this oase the learned Subordinate 
Judge had virtually desided a right of the 
judgment-debtor, and that right was the 
right elaimed by the judgmeni-debtor to 
have some of the properties exeiuded from 
the sale proclamation. In my judgment the 
learned Subordinate Judge has not desided 
that question, In my judgment he has 
desided nothing exsept that the sale pro- 
elamation should issue, But when he made 
that order, he expressly said that he would 
hear the objeetion of the judgment-debtor 
and. deside it, But the jadgmont-debtor 
did not give him an opportunity of desiding 
it, inasmueh as he appealed to the High 
Court. When I asked the learned Vakil 
whether the sale proelamation, the issue of 
whish was ordered by the learned Subor- 
dinate Judge, was final and sould not be 
amended, the learned Vakil was sonstrained 
to admit thatif the learned Subordinate 
Judge had heard the judgment-debtor’s 
objection and desided in favour of the 
judgment-debtor, it would have been within 
the power of the learned Subordinate Judge 
to resall the sale proclamation and to amend 
it; sonsequently the sale proslamation was 
not final, Therefore, in my judgment, the 
learned Subordinate Judge has not in this 
ease decided any of the rights of the 
parties with regard to all or any of the 
matters in eontroversy between them, Тһе 
result is that, in my judgment, the order is 
not appealable, І express no opinion аз 
regards the merits of the question: but for 
the reason, that in my judgment, the order 
is not appealable, this appeal must be dis- 
missed with eosta. ' 
We assess the hearing fos 
atone gold mohur, 
CAOTZXER, J.—1 agree. 


in this Oouri 


Appeal rejected. 





LAHORE HIGH COURT. 
Suconp Отт, АррвАг, No, 436 or 1921. 
Ostober 27, 1921. 
Preasné : —Mr. Justise LeBossignol. 
GIANI—DEFENDANT—AÀPPELLANT 
versus 
THK CHAND-—PrAINT(EF—HRESPONDENT, 
Custom Alienation —Right to, challenge alwnation, 
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—Burden of proof—Jats of Rohtak Tahsil—Riwaj-i-ame 


In Rohtak Tahsil a proprietor ,has very wide 
powers of alienation and his alienations can be 
challenged only on grounds valid under Hindu Law, 

Telu v. Chuni, 20 Ind. Сав. 878; 231 Р. L. В. 1918; 
147 P. W. R. 1918, approved. 

In Rohtak Tahsil the riwaj-i-am places upon 
a person seeking to challenge an alienation the 
burden of proving that he possesses such a right. 

А. very large partof the customary law regarde 
ing restrictions on alienation is purely cage-made 
law and the law primarily applicable to Hindus is 
Hindu Law modified by custom. 


Second appeal from a desree of the 
Distriet Judge, Karnal, dated the 29th Mareh 
1920, affirming that of the Munsif, First 
Olase, Rohtak, dated the 15th July 1918. 

Lala Amar Nath Ohona, for the Appel- 
lent. 

Mr. О. L. Gulati, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit by в son who ehallenges his father's 
mortgage of ancestral property. 

The mortgage has been found to be with- 
out nesessity and the Distriet Judge Һан 
deareed for the plaintiff, bnt has granted 
a certificate for sesond appeal on the ques- 
tion whether among Jats in Rohtak District 
a sonless proprietor hasan anrestristed power 
of alienation over his anesatral property. 

The eertifsate is bad, for this ease does 
not deal with & sonless proprietor, but I 
take it that the error is due solely to 
negligense, The land is situate in the Rohtak 
Tahsil and as the rtwa)-t-am of 1879 of 
Rohtak Tahsil is very slear that a proprietor 
of that Tahsil has very wide powers of 
alienation, І вопопг in the view expressed 
in Telu v. Ohunt (1) that his alienations вап 
be shallenged only on grounds valid under 
Hindu Law. 

A very large partof the eustomary law 
regarding restristions on alienation is purely 
easa-made law and the law primarily ap- 
plioable to Hindus is Hindu Law modified 
by sustom. 

In Rohtak Tahsil then, the réwajd-am 
places upon the plaintiff the onus of proving 
thathe has a rightto attack the mortgage. 
In this sase the plaintiff has not sited one 
ease in whieh a son has suocesstully challeng- 
ed, bis father’s alienation on the gronnd that 
there was no necessity for ib and in view 
of the lengthy enquiry in this and in other 


(1) 20 Ind, Cas, 378; 281 P. L, В. 1913; 147 P. W, 
В. 1918, 


550. 
ВАМ KANIE MANDAL 9, QUNTEH CHUNDER SEN, 


,sases, whioh established the absense of sush 
instanees, .I sce no reason to suppose that 
& remand at this stage would elieit sufficient 
instanees to be of advantage to plaintiff, 

The findings are that mush of the son- 
sideration passed but that no nesessity is 
made ont; that, on the other hand, immorality 
is not established. 

On these findings, the plaintiff's suit must 
be dismissed, 

I aeeept the appeal and dismiss the suit 
with eosts throughont. 
| Appeal accepted, 


CALOUTTA HIGH COURT. 
[APPEAL FROM ÁPPELLATE DmogEE No. 2454 or 
April 9, 1883. 
Present:—Mr. Justise Prinsep and Mr, 
:. dustiee O'Kinealy. 
(EAM КАМІН MANDAL AND OTHERS— 
DEFENDANTS-—À PPRLLANTS 
versus 
GUNESH OHUNDER SEN anp OTHERS— 


PramTiFFS— RESPONDENTS, 
Landlord and tenant—Ejectment— Portion of tenure 
— Holding cannot be broken up, 


In a suit for ejectment the plaintiff is not 
entitled to a decree where the land in dispute 
forms portion of an under-tenure held by o 
defendant under the plaintiff inasmuch as a 
Jandlord cannot break. up his tenant's tenure 
by declaring that he has no longer any rights to & 
portion of it although he still holds the remainder. 


Appeal against a deeree of the Distriat 
Judge, Birbhum, dated the 14th September 
1880, affirming that of the Sudder Munsif, 
Birbhum, dated the 8th July 1880, 

Babus Umakali Mookeriee and Karunasindhy 
Mookerjee, for the Appellants. 

E Trotlukho Nath Mitter, ш the Respond. 


Ет" DGMENT, — Khoodiram Dey, the de. 
fendant No. 4,is the tenant of the plaintiffs, 
In execution of a deeree for arrears of rent the 
plaintiffs attached 3  bighas of land whieh 
form the subjeet-matter of the present 
suit, as wellas other lands, on the ground 
that this was the property of the judgment- 
debtor and held by him as their tenant, The 
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other defendants intervened, stating that the 
8 bighas had been sold to them by 
Khoodiram Dey and were situated in Ohore 
ghara, whieh belonged to another and neigh- 
bouring Zemindar. 

The Court in exeention ordered the 3 
bighas to be released from attashment on the 
ground that they werein the possession of 
the present defendants, the judgment. 
debtor Khoodiram having no longer any 
right, title and interest in them, The 
plaintiffs now sue all these parties, elaiming 
the right to eject the defendants Nos, 1 
to З on servies of notises beeause they refused 
to pay the plaintiffs any rent, 

The ease was originally tried in this 
Oourt solely on the ground of limitation, 
and it was then ‘held that the suit was 
barred under Artiele 11, Sehedule 11 of the 
Limitation Ast of 1877, On review of judg- 
ment the order of the Civil Court in exesu- 
tion waa plased before me and I then held, 
for reasons separately given, that this provi- 
sion of the law of limitation would not 
apply, the present suit being governed by 
the ordinary rule of twelve years’ limitation, 
The application for review of judgment was 
&esordingly granted and the ease has now 
been re-heard, 

It is slear that the plaintiffs would, in no 
view of their ease, be entitled to a deeree for 
ejestment. In their plaint they have stated 
that these 3 bighas formed portion of the 
under tenure held by Khoodiram. If this be 
во, they eanuot break up Khoodiram’s tenure 
by deslaring that he had no longer any rights 
to this portion of it although he still held 
the remainder. 16 ie, however, pressed on us 
that the plaintiffs having asked for a decree 
deelaratory of their title to these lands as 
forming portion -of their Zemindary, the 
suit should not be entirely dismissed. The 
lower Courts have no doubt found this point 
in favour of tke plaintiffs, but sueh an order 
ean really have no effeat, sinee the Zemindar 
of Chorghara is no party tothe present suit, 
The plaintiffs have thus rendered themselves 
liable to have the suit dismissed, but wd are 
disinelined to deside the ease in this manner, 
having regard to the Jength of . time 
that this matter has been before the Courts, 
Under the diroumstances we: will allow the 
ease to be retried, leave being given to the 
plaintiffs to make the Zemindar of Chorghara. 
в party, but we think that the plaiptiffa 
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should pay all sosts up to the present 
time, 


It will be nesessary for the plaintiffs to 
show that the suit is not barred by limitation, 
that „is to say, that the 3 bighas have, 
within twelve years next before the date of 
institution of suit, or rather from the date that 
they make the Zemindar of Chorghara a 
party to the suit, formed portion of the tenure 
of Khoodiram and that they, the plaintiffs, 
have received rents for these lands as 
portion of the under-tenure or that the lands 
have formed a portion of their Zemindari, 


Retrial ordered. 


CALOUTTA HIGH COURT. 
APPEAL FROM AÁPPELLATE DEGREE 
No. 458 o 1887, 
November 3, 1887, 

Present: —Sir William Petheram, KT., 

"Ohief Justise, and Mr. Justise Tottenham. 
ATAL CHUNDAL awp OTHERS— 
Darenpants— APPELLANTS 
versus 
KEDAR NATH MOOKERJEE— 
PrAINTIFE— RESPONDENT, 


Landlord and tenant—Hjectment—Notice to quit~—- 
Notice to quit portion of holding invalid, 

dn а suit for ejectment on a notice to quit, all 
that the plaintiff alleged or attempted io prove 
me that he had desired the defendant, the tenant, 
o give up а certain tank which formed 
his holding: неш 

Held, that there was no valid notice to quit 
served in the case and that the plaintiff was not 
entitled to maintain the notion, | 02 

A notice бо quit is а notice intended to terminate 
the tenancy between the landlord and the tenant, 
If the notice relates only to a& portion of ‘a hold- 
ing, it is not good in law even во far as that portion 
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is concerned, If the landlord terminates amy portion 
of the tenancy, he terminates the whole contract. 


Appeal sgainstsa deeree of the Offisiating 
District Judge, Burdwan, dated the 15th 
December 1886, reversing that of tho Munsif, 
Boodbood, dated the 23rd February 1886, 


Dr. Rash Behari Ghose and Babu Tarack 
Nath Sen, for the Appellants, 

Babus Srinath Dass and Jogesh Ohandra De, 
for the Respondent. 


JUDGMENT,.—This was а suit brought by 
the plaintiff to ejest the tenants froma tank 
forming a portion of their holding. 

Several objeetions have been taken to the 
deeree of the lower Appellate Court, but it 
seems to us nesessary to notiee only one of 
them, besause upon that one alone we think it 
elear that the appellant is entitled to sueeeed 
and that the suit of the plaintiff must 
fail, 


“The suit purports to be based ona notiee 
to quit, but all that the plaintiff alleged or 
attempted to prove was that he had desired 
the defendant, the tenant, to give up a 
eertain tank which formed a part only of his 
holding. The alleged notice, therefore, had 
not the effest of terminating the tenansy, 
We understand that a notise to quit is a notiee 
interded to terminate the tenaney, between 
the landlord and the tenant. The Distriet 
Judge sonsidered that although the notiee 
related only to & portion of the holding, it was 
good in law so far as that portion was воп. 
serned ; that it was in the option of the 
plaintiff to allow the tenanoy to remain as to 
the reat of the holding, although it was in the | 
eption of the defendants to desline to hold 
the rest if one portion were taken away from 
him. 

It seems to us, however, that the Judge 
was mistaken in supposing that any sueh 
option exists in the landlord. If he termintes 
any portion of the tenaney he terminates the 
whole contrast and if the tenant elestis to 
retain any portion of his holding, that in like 
manner breaks the bargain and is the eom- 
meusement of a fresh eontrast. 

We think, therefore, that there was no 
valid notiee to qnit served in this ease and 
that the plaintiff is not entitled to maintain 
this petjon. - That being во, we reverso the 
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derea of the “lower Appéllate Court- and 
reatove that ofthe Munsif by whieh the suit 
was dismissed with aosts. 

$ Appeal ollowei. 


BOMBAY HIGH COURT. 
' FigsT Оту, Appeat No. 45 or 1916. 
November 17, 1920. 

Present :—Sir Norman Mavleod, Kt., 
Chief Justise, and Mr, Justiee Shah, 
SHIVALINGAPPA SATVIRAPPA— 
PLAINTIEF—APPELLANE 
versus 
SATYAVA LAXAMAN AND OTRERS— 
DEFENDANTS —— RESPONDENTS, 


Adverse — possession —Tenants-in-common —Quster-—— 
Continuous enjoyment— Possesston, 


Before it can be held that a tenant-in-common 


is holding adversely to another tenant-in-common, . 


there must be evidence of ouster, that isto say, 
ihe evidence of a denial by the tenant in posses- 
sion of the right of the tenant who is ont of 
possession to share in the profits of the property. 
[р. 552, col, 2.] Я 

Sole possession, by опе tenant-in-common соп- 


tinuously fora long period without any claim or. 


demand by any person claiming under the other 
tenant-in-common ‘is evidence from which an actual 
ouster of the other tenant-in-common may be 
presumed. But time does not begin to run 
adversely against the other tenant as soon as 
a receipt of all the profits by one tenant-in- 
common commences. It is only after a continuous 
enjoyment by опе tenant-in-common that .а pre- 
sumption might arise that he has denied the 
right of the other tenant-in-common to enjoy 
pola with him the property. [р. 55°, col. 2; p. 563, 
coL 1. 

Gangadhar v, Parashram, 29 В. 300 at p. 304; 7 
Bom, L. В. 252 at p. 254, referred to. 


Appeal from а decision of the Assistant 
Judge, Belgaum, in Suit No, 400 of 1913. 

Мт, Nadkarni (with him Mr. B, Q. Modak), 
for the Appellants. 

‚Мт, Jinnah (with him Mr. Nilkanth 
Atmaram), for Respondents Nos, 5 and 7 
to 11, 

JUDGMENT,—The plaintiff sued фо» re. 
eover by partition half a share in the landa 
specified in the plaint. Admittedly those 
lands were originally held by one Naikanns, 
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‘page. З. "There wero two branches, that of 


Dod-Appaya and San-Appays, The first de- 
fondant, through whom the plaintiff elaims, 
is the daughter of Satyappa, the son of 
San-Appaya, who died in 1892. It was” 
nriginally strenuously contended that the 
family was still joint, and that, therefore, 
Dod-Appaya’s bransh suasseded by survivor- 
ship to the branch of San-Appaya on the ` 
death of Satyappa, But it has been proved ` 
beyond all doubt that before Satyappa died . 
his braneh was divided, and he was with regard 
to the plaint properties a tenant-in-sommon, ` 
The plaintiff's suit has been dismissed aa 
barred by limitation. But the learned 
Judge has held: the suit barred under 
Artisle 136 of the Indian Limitation Aot, 
whioh elearly does not -apply to this oase, 
although possibly Artiele 144 might. The 
present respondents Nos. 7 to 11 were 
mortgsgees from the membera of Dod- 
Appaya’s branch. The argument in their 
favour seems to be this, that they were 
given possession by their mortgagors of tha 
whole of the lands, and that, therefore, 
they held adversely against Satyappa, and 
after his death against hia daughter, 
Satyava, so that if they had besn in 
possession for twelve years, they wonld 
acquire good title as mortgagees not only 
to the interest of Dod-Appaya, but also 
to the interests of the other  braneh as 
well, The learned Judge appears to us 
to have failed to realizo what is the 
position of a so-tenant-in-eommon, if he 
ig out of possession, {t does not follow 
that because he is out of possession time 
immediately begins to run against him; in 
other words, it does not follow that because 
one of two tenants-in-eommon is in pos- 
session, that he is holding adversely to 
the other tenant in common, There must be 
evidense of ouster, that is to say, the evidense 
ofa denial by the tenant in possession of the 
right of the tenant who is out of possession ^ 
to share in ‘the profits of the property, 
As stated in Gangadhar v. Parashram (1), 
"to sonstitute an .adverse possession as 
between tenants-in eommon there must be 
an exslusion огап ouster.” Sols possession 
by one tenant-in-commnn osontinuodsly for : 
a long period without any olaim ог 


(1) 29 B. 300 at p. 304; 7 Bom, L, В, 262 at р, 
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démand by any person olaiming under 
the  ótber tenant in common із evidence 
from whieh an aétual ouster of the other 
tevant in-common шау be presumed. It 
does rot follow that as soon ва ae a reesipt of 
all the profits by one tenant-in-oommon som- 
таёпбев time is running adversely against tte 
other tenant. It is only after a eontinuous 
enjoyment by one tenant-in-sommon that 
& presumption might arise that he has 
denied the right of the other tenant-in- 
ecmmon to enjoy together with him the 
property. Now in this ease we have the 
faot that after Satyappa’s death a suit 
was brought on behalf of Satyava, who 
was then a minor, for possession of her 
father's share, Why she was not given 
possession is not very clear, but she was 
awarded a desree against Dod: Аррвуа'в 
braniéh for her share of mesne profits, Опе 
of the mortgagees was also a party to that 
suit. The Court said that the plaintiff 
Should recover possession of her father’s 
half share in the lands mentioned by the 
Revision Survey Numbers and future mesne 
profits in respeat of the said share by a 
properly sonstituted partition suit. 16 
would be very strange, therefore, if the 
plaintiff should now be held barred by 
limitation wben suing for partition of these 
plaint properties, sonsidering that his 
vendor in :906 gota desree for mesne profits. 
The evidense with regard to the mortgagee’s 
possession is to onr minds by no means 
clear, and eertainly there is nothing оп 
the resord to show that the mortgagees 
would have been in any better position 
than their mortgagors, who had not been 
in possession for so long that a presumption 
would arise that they denied the right of 
Satyava to share in tha profits. The deeree 
of the lower: Court must be set aside. There 
must be a deerae for partition as prayed, 
with an inquiry with regard to mesne 
profits with regard to three years before 
suit and future mesne profits acsording to 
the ‘usual rule. , The plaintiff will be entitled 
to his sosts throughout. 
Decree set aside, 
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CALCUTTA HIGH COURT. 
Appral FROM APPzLLATE Dzoser No. 1893 
or 1919, 

Mareh 16, 1921. 

Present :—Justice Sir N, R. Chatterjes, KT., 
and Mr. Justice Suhrawardy. 
BHOLANATH DE AND AROTHER— 
Devenpants Nos. 1 & 2— APPELLANTS 
versus 
GOLABDI SARDAR AND OTHERS— 
PLAINTIFF AND REMAINING DEFENDANTS 
— RESPONDENTS, 

Adverse possession—Co-owners-~ Possession of all co- 
owners terminated by 8rd party—-Property leased by 


3rd party to one co-owner—Adverse possession between 
lessee co-owner and other co-owners, 


Where the possession of the co-owners of a 
property is terminated by a hostile 3rd party, who 
claims the property adversely to all the co-owners, 
and one of the co-owners subsequently comes into 
possession of the property under a lease granted 
by the adverse possessor and continues to do so for 
more than twelve years, the title of the other co-owners 
to the property is extinguished, inasmuch as the 
possession of the property must be referred to the 
title which the co-owner acquired under the lease, 
end not to his title as a co-owner of the property, 
[p. 654, col. 2: p. 555, col. 1.] 

Biseswar Gangooly v. Bhagabati Charan Banerjee, 85 
Ind. Cas. 26; 24 О, L. J, 88, referred to, 


Appeal against a desree of the Additional 
Subordinate Judge, Khulna, dated the 20th 
June 1919, reversing а deeree of the 
Munsif, Sesond Court at Satkhira, dated 
the 24th November 1916, 

FAOTS appear from the judgment. 

Babu Norendra Kumar Bose (with him 
Babu Satyendra Nath Miiter), for the De- 
fendants Nos, 1 and 2, Appellante,—The 
lower Appellate Court has some to its oon- 
elusion from a wrong point of view. It 
has not considered the fasts of the ease 


rightly, It is not а question of adverse 
possession raised in a ase between eo- 
sharers. I submit that when a stranger 


comes up and puts an end to possession 
of all owners for twelve years, they sannot 
be called co-owners. In the present sase 
the appellants eannot be regarded by any 
streteh of imagination as «o-owners, So, 
where is the necessity of open assertion of 
possession to sonstitute adverse possession? 
"1% does not matter in the least whether or 
not Nidra Bibi or her sons had knowledge 
of the assertion of possession, The ruling 
of your Lordship on this point is clear and 
unambiguous. Refers to Biseswar Gangooly v, 


. 
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Bhagabai$ Oharan Banerjee (1). The learned 
Judge has quite ignored the feet that the 
property was slaimed by the appellants, who 
asserted a hostile title not: only against Nidra 
Bibi: and her sons, but against all the во. 
owners. It was quite material for the 
purpose of proper adjudiaation of this ease 
that the learned Judge should have eonsider- 
ed not only the question whether the posses- 
sion of defendents Nos, 3 to 14 was adverse 
to that of Nidra Bibi, but also whether the 
possession of defendants Nos. 1 and 2 
through defendants Nos.3 to 14 as regards 
the 182 bighas of land and also the possession 
of defendants Nos. 1 and 2 through defend. 
ants Nos. 15 ёо 29 as regards the remainder 
of the land was adverse to Nidra Bibi 
and her heirs, $ 

Dr. Jadunath Kamilal (with him Mr, 
Wahe? Hosain), for the Respondent.—There 
is no satisfaetory evidense to show that 
Nidra Bibi had any sueh knowledge. It would 
have been а different thing if the entire 
property had gone ont to strangers, How 
вап it be said that there is adverse posses. 
sion against me when І have no knowledge? 
It has not been shown that to my knowledge 
the defendants Nos. l end 2 have beenin 
exelusive possession of the lands for more 
than twelve years. There has been nothing 
to show that there has been adverse posses- 
sion to my knowledge or my vendor’s know- 


ledge, Simple exelusive possession by 
defendants Nos. 1 and 2 for more than 
twelve -years is not sufficient. It must be 


known to me, Transfer and possession 
must both be known to me. 
Babu N. K. Bose replied. 


JUDGMENT.—This appeal arises out of 
suit for the establishment of the 
plaintiffs purehased jamai right to 1/7th 
share of 28 bighas of land and for 
resovery of possession of the same. The 
land originally belonged to one Nizamuddi 
Gazi, who left three sons and one daughter 
Nidra Bibi, The plaintiff purehased the 
1/76 share of Nidra Bibi from her heirs on 
the 5th Agrahayan 1320 B. 8, Defend- 
ants Nos. 3 to 14 are the heirs of the three 
gons of Nizamuddi, who were entitled to 6/7th 
share of the land, Defendants Nos. 1 and 2 


(2). 85 Ind. Cos, 28; 24 с, І, J. 38, 
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appear to have purebased all the lands ata 
sale held in exeoution of a mortgage desree 
against the sons of Nizamuddi or their 
representatives-in-interest, so far back as. 
1287, and itis found by the Court of first 
instanse that the heirs of Nizamuddi took 
settlement of 183 bighas of land from defend. 
ants Nos.1 and 2 ard the latter are in pos- 
session of the 18i bighas of land through 
them as tenants from 1287. The remain 
log lands are alleged to be in the possession 
of defendants Nos, 15 to 29 under defend. 
ants Nos. 1 and 2. 


The Court of first instanee held that 
although the vendors of the plaintiff had 
title to the 1/7th share, his elaim was barred 
by limitation by reason of the adverse pos- 
session on the part of the defendants. ' 


On appealthe learned Subordinate Judge 
same toa different eonolusion. He was of 
opinion that it was a ease between eo-shar- 
ers, that in order to sonstitute adverse 
possession against a so-sharer, sueh posses- 
sion must be openly asserted to the know- 
ledge of the eo-sharer and that there was no 
satisfaetory evidense on the record to show 
that Nidra Bibi or her sons had sush knowledge, 
He aesordingly found that the suit was not 
barred by limitation, the possession of 
the defendants not being adverse. Evident- 
ly the learned Subordinate Judge was deal. 
ing with the ease asif it was one between 
the plaintiff воа defendants Nos. 3 to 14 
only, and entirely ignored the faet that the 
property was olaimed by defendants 
Nos. 1 and 2 who asserted a hostile title not 
only against Nidra Bibi and her sons but 
also against her eo-sharers, that is, against 
all the co-owners. The principle of adverse 
possession in auch eases has been pointed out 
in the ease of Biseswar Gangooly v. Bhagabatt 
Oharan Banerjee (1). It was held in that 
ease that where the possession of both 
eo-owners of в property was terminated by а 
hostile third party who olaimed the property 
adversely to both of them andone of the 
e0-owners subsequently same into possession 
of the property under а lease granted by the 
adverse possessor and sontinued to do so 


e*for more than twelve years, the title of the 


other oo-owner to the property was extin- 
guished, inasmueh as the possession of the 
property must be referred tothe title 
which the eo-owner sequired under the lease 
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and not to his title aa a eo-owner of the prop» 
erty, 

It is selear that the sase has поё been 
desided by the lower Appellate Court from 
the right point of view. It ought to have 
sousidered not only the question whether 
tho possession of defendants Nos.3 to 14 
was adverse to thatof Nidra Bibi, but also 
whether the possession of defendants Nos. 
land 2tbrough defendants Nos. 3 to 14 in 
respast of the 18% bighas of land and also 
the possession of defendants Nos, l aad 2 
through the other defendants (Nos. 15 to 29) 
in respect of the remaining land was adverse 
to her (Nidra Bibi) and her впсвеввог-іп- 
interest. 

lé is sontended by the learned Wakil on 
behalf of the respondent that in the present 
ease the 1/7th share of Nidra Bibi was in the 
possession of her brothers’ sons, and although 
the defendants Nos, 1 and 2 professed to 
have asquired title not only to their shares, 
but alsa to the share of Nidra Bibi under 
the sale in exeeution of the mortgage deores, 
there was no shange in netual possession, 
because the sons of Nizam sontinned to be 
in possession though under а lease taken 
from the purehasers, defendants Nos. 1 and 
2, and it was not shown that Nidra Bibi had 
knowledge of their possession under such 


lease. This will be considered by the Oourt 


below. 

The decrees of the lower Appellate Court 
is socordingly set aside and the ease sent 
bask to that Court in order that the 
question of adverse possession may be 
decided on the entire evidence and siroam- 
stanses of the sase as indieated in the judg- 
ment. Oosts will abide the result. 

Е Case remanded. 





BOMBAY HIGH OOURT. 
Огт, ExrgAORDINARY APPLICATION No, 17 
i oF 1921. 
June 22, 1921. 

Present; —Siv Norman Мав'әой, Kr., Ohief 
Јавёїве, and Mr. Justise Shah, 
ATMARAM BABAJI CHAWGALE — 
Daraxpant—APPLICANT 

: versus 
NARAYAN ARJUN DERE —PuijNTIPF— 
OPPONENT, 
Civil Procadure Qada (Act V of 1908), О. І, r, 8— 
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Ejectment suit on behalf of commumity—Notice to 
members of community —Leave of Court—Procedure 
Bombay Rent (War Restrictions) Act (II of 1918), 
з. 9—Hjectment—Bona fide end reasonable pure 
pose. 


Where an ejectment suit ја brought on behalf 
of a community, notice of the institution of the 
suit must be given to all members of the com. 
munity having an interest in the suit and the 
permission of the Court must be obtained, for filing 
the suit as provided in Order I, rule R of the 
Civil Procedure Code. A member of the communi. 
ty isnot entitled to bring such а suit in his own 
name merely because the Board of Management 
of the community has authorised him to give notices 
and file ejeotment suits on behalf of the community, 
[p. 556, ool, 2.] 

Where oertain premises belong to a community, 
it cannot be said that the community requires the 
promises for their own purposes reasonably and 
bona fide, within the meaning of. section 9 of the 
Bombay Rent (War Restrictions) Aot, if the intention 
is to turn out the existing tenant and put in one of 
the community. [p. 556, col. 1.] 

Applisation against a desree passed by tha 
Court of Small Causes at Bombay, in Suit 
No. 8404 of 1920. 

Mr, К. N. Koyajee (with him Mr, R. В, 
Paymaster), for the Applisant, 

Mr. B, J, Desai (with him Messrs J, G. Rele 
and S. A. Shete), for the Opponent, 

JUDGMENT.—The plaintiff took proseed- 
ings under Ohapter УІІ of the Presideney 
Small Oause Courts Aot to ejest the defend. 
ant from the premises in his osoupation ag 
& tenant. The plaintiff is the President of the 
Twashta Kasar Oommunity and the prop- 
erty in whieh the defendant was a tenant 
formed part of the endowment of a temple 
of the sommunity eallad Shri Mahakali Sams- 
than. It was eontended that the plaintiff 
was entitled to sue alone beeause the Board 
of Management had authorized the Presi. 
dent to give notioe and file ejectment suits 
on behalf of the sommanity. That would 
not entitle the plaintiff to sue in his own 
name. There being numerous members of 
the community having the same interest in 
the suit, notise of the institution of the suit 
to all such persons as well as the permission 
of the Oourt was neeessary for filing the suit 
as provided in Order I, rule 8 of the Civil 
Peosedure Code. Їп our opinion the notise 
given by the plaintiff was defeotive, 

But we notise there is a further objestion 
to the desres for possession which was 
given to the plaintiff, The learned Judge 
said: the eoppar-smith shops near Pydhow- 
nie sre the-Samsthan property, That 


'556 

KIBANMOYI DABI 9, RAMA NATH PAL, 
isthe centre of business inthàt partisülar trade. 
The Managing Committes have now resolved 
tó give these -shops-to members of their 
community in preferense to outsiders, And 
in these hard times I do not sse why members 
of any partisular eommunity may not ask 
for: full ,partisipation in the:sommunal. estate. 
The ease: is, however,:slightly complicated 
by:the?faet that the applieant is himself а 
member of the Managing Committee and 
has voted in his favour, But this again 
is а sign óf ibaskwardness in edueation 
rather than bona fides in the Board óf Manage- 
ment.” But the fast remains that it-oannot 
be.said that the community, assuming the 
property belongs to them, required the premises 
in-euit for their own purposes reasovably and 
bona fide, when the ‘intention was to turn out 
the existing tenant and рпі іп one of the som: 
munity, and ‘the desision of.the learned Judge 
eannot possibly be supported. The Rule, 
therefore, will ba made absolute and the 
suit willbe dismissed with возів through- 
ont, 

Rule made absolute. 


OALOUTTA HIGH COURT. 
Ovar Rura No. 760 or 1920, 
February 2, 1921. 
Present :—Mr. Justice Riehardaon, 
Srimati KIRANMOYÍ DASI AND ANOTHER 
^O— DAFENDANTS— PETITIONERS 
versus 
RAMA NATH PAL ANDOTHERS— 
Praintirrs—Opposits PARTIES, 


- Civil Procedure Code ( Act V of 1908), в. 115, О. XXIII, 
т. l—Leave to withdraw suit with liberty to bring 
fresh suit—Formal defect not disclosed—Material 
érregularity—Bubstantial injury—Revision. 


A Court acts with illegality or material irregu- 
larity if, on the mere allegation of there being a 
formal defect in the plaint but without that defect 
being disclosed and without satisfying itself that there 
is such a defect in fact, it givesa party to a suit 
leave to: withdraw from it with liberty to bring ea 
fresh suit on the same cause of action, Such an 
order to withdraw, however, can be interfered 
with in revision only if the High Court is satisfied 
that it has caused, or is likely to cause, the defend- 
ant substantial injury, [p, 558, cols, 1 & 2,] 
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Rule against an order of the Мипай, 
Seeond Court, Alipur. 

FAOTS appear from the judgment. 

Babu Brojolal Ohuckerbutty (with him Babu. 
Santosh Kumar Basu), for the Petitioner.— The 
defendants are the petitioners. The ease arises 
outofatitle suit, The Rule was obtained to show 
eause why the permission to withdraw should 
not be revoked, The suit is for deslaration 
of title in the firat instanee or in the alterna- 
tive a deslaration of the right of easement, 
When the suit was ready and pending for 
hearing, the plaintiff, without askiog the 
defendant presented a petition for withdrawing 
from the sait with liberty to bring a fresh 
suit, The petition was allowed. 

Order XXIII, rule 1, Civil Prosedure Code, 
is not applieable. The learned Munsif gives no 
reason for his order, I should like to-refer to 
the orders passed in this sage, The’plaintiff 
never same to the Court, He applied to be 
examined on commission. At first ib was 
granted, but afterwards it was sanselled. Не 
always avoided attending the Court. The 
alleged reason was his illness, A Commissioner 
was appointed to sea whether the plaintiff 
was able to attend the Court, The Oommia- 
sioner found that the plaintiff was able to 
attend the Court, 


Babu Bepin Behary Ghose (with him 
Babu Jatindra Nath Sen Gupta), for the 
Opposite Party.—It is not a «ase whieh 
san be interfered with under sestion 115 of 
the Civil Prosedure Code. The result of 
granting permission ёо withdraw will be 
that the suit will be restored. The 
petitioner has got hia aosts, Refers to 
Order XXIII, rule 1, sub-rule (2), Civil Pro. 
seedure Oode. These powers are diseretionary, 


Your ‘Lordship does not generally interfere - 


with the diseretionary powers of the lower 
Court. Whether there is а formal defect or 
not is not a question of jurisdistion, The High 
Oourt exersises power in eases of irreparable 
injury, No evidence was gone into. It ig 
simply a luxury of litigation,  Conseding it 
was erroneously exercised, sertainly your 
Lordship will not exereise your jurisdiotion, 


Babu Brojolal Ohuckerbuiiy, in | reply.— 
The ease was pending for a year and a half 
and the eosta given to me are Rs, 19, Their 
objeeb was to harrass us, They are rioh and 
waare poor. Delay is always in favour of 
the.rioh party and against the weak party. 
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Tf the suit is allowed to take a fresh start, 
my olients will be harrassed for another 
eighteen months. But if the Court resumes 
the case from the point at whieh it has been 
withdrawn, there would be no harm, 
& JUDGMENT.—The petitioners in this ease 
are the defendants in a suit brought by the 
opposite party as plaintiffs. The slaim made 
by the plaintiffs was, in the alternative, for 
the ejeetment of the defendants from, or for 
a declaration of the plaintiffs’ right to an 
easement in, a oertain strip of land lying 
between other-lands admittedly belonging 
to the plaintiffs and the defendants res- 
pestively. 

The suit was instituted on the th of July 
1919 and a glanse at the order sheet shows 
that the plaintiffs were extremely dilatory 
in the eonduet of the litigation whieh they 
had initiated. Not only that, but sertain 
orders show that the plaintiffs made appliea- 
tions whieh there are reasons to suppose 
were not bona fide applieations ; for instance, 
one of the plaintiffs applied for permission 
to have his evidense taken on eommission, 
The defendants preferred an objection to such 
permission being given and, when the matter 
eame before the learned Munsif for desision, 
the-learned Munsif eame to the conelusion 
that the plaintiff was trying to avoid eoming 
to Court without any good ground and that 
the story of his illness waa false. The learned 
Мапа accordingly dirested that that plaintiff 
must come and depose in Court, if he thought 
that his evidence was necessary. 

The enit dragged on in this way from July 
1919 to 20th Angust 1920, when we haven 
a series of orders in the order-sheet. The 
first of these orders is to the following effeat:— 
“Defendant is present. Plaintiff is repeated- 
ly sealed out; no one responds. Gosta 
Babu Pleader says he has no instruetions 
to-day.” -Then another Pleader of the plaint- 
iffa appears to have been sent to feteh him ; 
still he did not turn up. Then somes this 
order: “Plaintiff's son is present in Court 
but does not take any steps,” Another order 
follows to this effeot: “Plaintiff is again 
called out; but no one responds, Plaint- 
ИРв son eomes and, on my asking him 
what will besome of the oase, he does 
not answer the question but retires.” 
The next order is this:—'The plaintiff's 
Pleaders then came and filed a petition for 
amendment of: the -plaint end for, time, 
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They want to add а olaim of some other 
right and the petition is too late, I eannot 
allow it or grant time to the plaintiff. The 
petition is rejested.” 

Then, finally there is the order complained 
of to whieh the Rule relates “Plaintiff 
then applies to withdraw from this suit: The 
defendant opposes. Plaintiff is, however, 
allowed to withdraw from the suit with 
leave to sue again onthe same sause of 
action, if not barred, but provided he deposits 
the sosts awarded to the defendant in fifteen 
days from the date on whieh they are 
assessed. On default, the suit stands 
dismissed." 

I assume that the sosta which the plaintiffs 
were direeted to pay by that order were, in 
fact, paid,or af any rate deposited in Court, 
the amount, Iam told, being the somewhat 
meagre sum of Rs, 19; if the eosts had not 
been paid or deposited, the suit would 
have stood dismissed and the defendants 
would not have had oseasion to eome up to 
this Court, 

The Rule as issued ealled on the opposite 
party, the plaintiffs, to show eause why the 
order I have just read, allowing the plaintiffa 
to withdraw from the suit with liberty to 
bring a fresh suit on the same eause of 
action, should not be set aside and the suit 
dismissed, The word “dismissed” apparently 
crept in per incuriam, It-:must have been 
intended that sause should be shown why the 
order should not be set aside and the ease sent 
down to be disposed of by the Court below 
in aesordanse with law, 

Among the grounds alleged in the 
defendants’ petition are the three following 
grounds: (1) “For that on the faets.and 


Siraumstances of the ease, по ense having 


been made out for the permission to with. 
draw the suit with liberty to bring a fresh 
suit, the learned Munsif in granting the said 
permission exersised a jurisdietion not vested 
in him by law.” (2) “For that, it being 
abundantly elear from the plaintiffs’ sonduet 
that Я their sole object was to harass your 
petitioners, the learned Munsif aeted illegal. 
ly in granting the permission"; and (3) 

For that, the applieation for the withdrawal 
of the suit with liberty to bring a fresh muit 
not being a bona fide one or supported by 
апу, reasons, the Court below aeted with 
material irregularity in -granting the 
same.” 
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Now, І have heard the learned Vakils for 
the parties, and the learned Vakils showing 
eause for the plaintiffs are unable to give me 
any information as tothe presise ground on 
whieh the plaintiffs applied for permission to 
withdraw their suit with liberty to bring а 
fresh suit, The petition submitted in the 
- Court below was in writivg to the following 
effeat: "Plaintiff Ramnath Pal states that in 
the aforesaid suit there being a formal defect 
in the plaint, it is not expedient for me to earry 
on the suit; wherefore” it went on to pray, 
“permission may be granted to withdraw this 
suit with liberty to bring a fresh suit." The 
petition, therefore, does not state what was 
the formal defect in the plaint and aa I have 
said, the learned Vakils for the plaintiffs are 
not in a position to inform me now what the 
defest was whieh entitled the plaintiffs to 
apply under the provisions of elause (2) of 
rule lof Order XXIII, Code of Civil Pro- 
eedure. That clause runs: "Where the Court 
is satisfied (c) that a suit must fail by reason 
of some formal defeat, or (b) that there are 
other sSuffieient grounds for allowing the 
plaintiff to institute a fresh suit for the впр, 
jeet-matter of a suit or part of a elaim, it 
may, on such terms as it thinks fit, grant the 
plaintiff permission to withdraw from auch 
suit or abandon such part ofa claim with 
liberty to institute a fresh suit in respeot 
of the subject-matter of such suit or sush 
part of a elaim.” 

Now, elearly the allegation here was that 
the plaintiffs’ suit was bound to fail by reason 
of some formal defest. There is no gug- 
gestion in the written petition of the 
plaintiffs that there ‘were geny other 
sufficient grounds for giving the indul- 
gense whieh the sub-elause allows., In 
these  eirsumstaneem, оп the materials 
before me, I am unable to say that the 
learned Munsif was exereising his dis- 
aretion properly and judieially as a Judge 
should, when he gave this permission to the 
plaintiffs, In my opinion it ів в sasein whieh 
this Court is entitled to intervene under ses- 
tion 115, Oode of Civil Prosedure, on the 
ground that the lower Court aated in the 
exereise of its jurisdiction illegally or with 
material irregularity, 

. The only doubt whieh І have-had is whe- 
ther having the dissretion to do so I ought 
to intervene, the defendants’ petition not 
stating presisely how they think they will be 
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injured by the wrong order whieh has been 
made. In my opinion, the revisional juriadis- 
tion ought not to be exereised in a ease of this 
kind, unless this Court is satisfied that the: 
petitioners have suffered or are likely to suf- 
fer some substantial injury by reason of what 
has been wrongly done below. The defend- 
ants, however, do state in their petition that 
the applieation for leave to withdraw with 
liberty was made forthe purpose of harass- 


‘ing them. They do not explain presisely 


what they moan by being harassed. But 16 
does appear from the resord that during the 
course of these dilatory proseedings the: 
plaintiffs being mainly responsible for all 
the delay which took place, one of the origi- 
nal ‘defendants died and his widow had to 
he substituted in his plasa as a defendant. 
The learned Vakil for the defendants sug. 
gests that the petitioners may be embar- 
rassed and may ba hamperad in their defensa, 
if a caso is again instituted on the same 
sause of astion, by the absenee of, 
or diffisulty in obtaining evidenae whish 
they san now bring forward. Moreover, a 
sum of Rs. 19 ean hardly be regarded as 
sufficient to recompense the defendants for 
the way in whieh they have been needlessly 
dragged time after time to the Court below 
or even as Buflisient to repay them the out 
of posket expenses to which they: have been 
put. i 

In the cirsaumstances I have воще to the 
eonelusion that Ionght to makethis Rule 
absolute and set aside the order made by the 
Court below. I aseordingly do во and direot 
that the ease be remitted to the Coart below 
to be dealt with aesording to law. The 
defendanta are entitled to ‘their eosts of this 
Rule. I assess the hearing fee at five gold 
mohurs. 


Rule made absolute, 
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KAMAWATI Y, DIGBIJAI SINGH, ` 
PRIVY COUNCIL. 
APPEAL FROM THE ALLaHaBap Higa Cover. 
dune 21, 1921, 

Present :—Lord Shaw, Lord Phillimore and 
Mr, Ameer Ali, 
KAMAWATI-—PLAINTIFF-—APPELLANT 
verstis 
DIGBIJAI SINGH—Derenpantr— 
RESPONDENT. 
Pardanashin—Alienation—Burden of proof —Hindw 


convert to Christianity— Succession—Power to elect. — 
Succession Act (X of 1865), ss, 2, 881. i 


` fn case of deeds executed by pardanashin ladies 
the strongest and moat satisfactory proof ought to 
be given by the person who claims under a sale 
or gift from them that the transaction was а real 
bona fide one, and fully understood by the lady 
whose property is dealt with. [p. 660, col. 2.] 

Nocton v. Ashburton (Lord), (1914) A. C. 982; 88 
L.J.Oh. 784;111 L.T. 541; 80 T, L. R. 002, ар. 
plied. 

Where a Hindu convert to Christianity dies a 
Christian and intestate, succession to his estate is 
governed by the Succession Act and not by the 
Hindu Law of succession, [p. 562, col, 2. 

A particular subject can settle in India by 
exercising—whatover be his religion—his power of 
testacy, and definitely declaring how he desires 

_his affairs to be regulated so far as his own 
individual property is concerned, but where he does 
not do so, itis not for the Court to enter upon an 
‘examination of his conduct, [p. 562, col, 2.] 

Appeal from ‘a judgment and deeree of 
the High Oonrt (Riehards, О, J., and 
Banerji, J.), dated January 30, 1917, re- 
versing а · девгев of the Additional Subordi- 
nate Judge, Moradabad, dated August 12, 
1915, . 

Mr. Dube, for the Appellant, 

Mr. Е, В, Raikes, for the Respondent. 

JUDGMENT, 

Lon» Sxaw.—-This is an appeal from a 
judgment and decree, dated the 30th of 

' January 1917, of the High Court of Judisa- 

ture for the North-Western Provinees at 

Allahabad, whieh reversed a judgment and 

deoree of the Additional Subordinate Judge of 

Moradabad, dated the 12th of August 1915. 


The suit was instituted by the appellant,. 


as the sister's daughter of one Kunwar 
Randhir Singh Sahib, deseased, to reesover 
. from the respondent (who, as his surviving 
brother, was in possession of his estate) 
a one-twelfth share of that estate, To this 
one-twelfth share the appellant would be 
entitled to wusseed under the provisions of 
the Indian Sussession Ast. This would be 
во, Kunwar Randhir Singh. having died a 
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Christian, and'the Aat assordingly regulating 
the auesession to his estate, An argument will 
be hereafter noted  whish shallenges this 
proposition and alleges that in the eireum. 
stanses of Randhir and his family it must 
be aoneluded that the Indian Sinssession Aot 
does not apply to his ease, and that the 
suosession to his property is governed by the 
Mitakshara Law. 

The defendants, however, substantially 
found their sase upon the existenoe of a 
deed, dated the 29th of April 1912, where- 
by tbe plaintiff is alleged to have relinquish- 
ed all her rights in respeat of her inheritanoe, 
It is part of the plaint assordingly to have thig 
deed deslared invalid. Its annnlment was 
deereed by the Subordinate Judge, but the 
High Court have upheld it, 

The deed isshort, and is in the following 
terms :— 

"We, Kameshar Nath, son of Ohandhri 
Bhagwan Singh, Taga by saste, old resident 
of Saharanpur, at present residing in Tajpur, 
Distriot Bijnor; Bibi Kamawati, wife ot 
Kishore Singh, Taga by oaste, resident of 
Alauddinpur, District  Bijnor; and Bibi 
Bhagwati, widow of Sher Singh, desensed, 
Taga by oaste, at present residing in Tajpur, 
Distriet Bijnor, declare as follows ;— 

" As regards the property left by Kunwar 
Randhir Singh, deeeased, rats’. of Sherkot, 
Distriet Bijnor, there was a dispute between 
his own brother, Kunwar Digbijai Singh, and 
Musammat Hira Dei. The matter was 
amicably settled and а sompromise was writ. 
ten on the 27th of October 1908 and regis. 
tered in the office of the Registrar of Distrist 
Moradabad, on the Slst of Oetober 1908, 
Under it monthly allowanses were also 
fixed for us, the exesutants, out of the estate 
of Kunwar Randhir Singh. Now, there ів 
again a dispute about his (Kunwar Randhir 
Singh’s) estate between the aforesaid two 
persons. And it is alleged on behalf of 
Musammat Hira Dei that we, too, have a right 
in the estate of Kunwar Randhir Singh, 
Therefore, admitting the sompromise, dated 
the 27th of Ostober 1905, we, the exeeut- 
ants, while in a sound state of mind, and 
without being tutored or indused by anyone, 
willingly and voluntarily воуепапё and write 
that exeept the monthly allowances of Ra, 50 
pasigned to eash of us, exesutants Nos. 1. and 
2, and the monthly allowanse of Rs,100 assign. 
ed to me, exesutant No. 3, by Kunwar Digbijai 
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Singh, of his own aesord, assordinaly to the 
eustom of the family, out of the estate of 
Kunwar Randhir Singh, deseased, under 
that aforesaid sompromise, we have no kind 
of elaim of inheritance, eto. in the estate 
of Kunwar Randhir Singh.: Kunwar Dig- 
bijai Singh is the owner of the entire estate of 
Kunwar Randhir Singh, rats’ of Sherkot, 
Distrie& Bijnor, We have, therefore, exe. 
эц ей this deed of relinquishment in respect 
of every kind of propecty left by Kunwar 
Randhir Singh, that is, in respect of 
Zemindari property and houses, ete., in order 
that it may be of use in time of need. If any 
of our representatives brings any claim at 
any time it shall be false. 

“Dated the 29th of April 1912. 
pen of Abdul Karim, seribe." 

Tke deed is signed —- · 

Kameshar Nath Sinha. 

"Kamawati, in autograph. 

“Bhagwati, in autograph.” 

It will be observed that the sole sonsidera- 
tion for this relinquishment by the appellant 
of her share in the estate is & monthly 
allowanee of Rs. 50, whieh is said to be“ by 
Kanwar Digbijai Singh, of his own ascord, 
aecording to the oustom of the family." 

It is abundantly proved that during the 
lifetime of the deseased, and since his 
death, there was, assording to sustom given 
this trifling maintenanse allowapnse to this 
lady, and the insertion of it in the deed 
‘was simply the insertion of the only possible 
item that was available whieh would stand 
as the-semblance of a sonsideration for the 
doeument. 

It is essential in such oases to consider 
what was the relation in whieh the parties 

‘stood to each other, besause, fcr the reason 
so olearly pointed out (espesially in the 
judgment of Viscont Haldane) in Nocion v. 
Ashburton (Lord) (1), there may, quite apart 
from any question of fraud or of sondust par- 
of the quality of fraud, arise from’ these 
relations an obligation by the one party 
towards the other, the failure to fulfil which 

- obligation willbe a ground for rescission of 
the .contrast and for the eonsequent remedies. 

The point is elear and need not be 
laboured, In Lord Haldane’s language:— 

" Bueh slaims raise the question whether 
the eirsumstances and relations of the parjies 

(1) (1914) A. C. 982; 83 L. J. Ch, 784; 111 L.T. 
641; 30 T, L, Е, 602. 
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are sush as to giva rise to duties of partionlav 
obligation whish have not been fulfilled.’ 

Their Lordships hold this dostrins to .be 
imbedded in the law both of this sountry 
and of India. Itis, however,.an interesting 
question to see how the essentially equitable 
prineiple whieh it expresses applies to the 
relations of parties in the present ease. 

So far as the appellant ія concerned, one 
outstanding fast fo begin with is that she 


‘is a pardanashin lady, and the. deed was 


signed within the parda, In the  sesond 
plass, she is married, but her husband was 
not eommunieated with when her signature 
was obtained, nor were. the merits or ex. 
pedieney of any sueh transaction diseussed 
with him. In the next plase, the lady, 


' while relinquishing her 'entirs share in а 
- valuable estate (her twelfth being estimated 


at roughly. between Rs. 20,000 and Rs. 
30,000), had no separate advice in the 
transastion whatsoever. Finally, the deed 
anthority of 
Digbijai Singh, a so-heir in the property 
and also the possessor of the whole of it, 
and Digbijai took no steps or presautions 
in the direation of having independent advise 
of any kind furnished to the lady who waa 
relinquishing all her property i in his favour. 

The deed, in short, isa deed substantial. 
ly without any eonsideration by a donor 
of her entire property in favour of a dones 
who, or whoss representatives, submit the 
prepared dosument to her and obtain within 
the parda her signature, It is the establish- 
ed law of India in theae sirsumetances, that 
ihe strongest and most satisfaetory proof 
ought to be given by the person who slaims 
under a sale or gift from them that tha 
transaction was a real and bona fide one, 
and fully understood by the lady whose 
property is dealt with, The eases upon the 
subjest were discussed and the law as.thus 
eited was repeated in Sajjad Husain v. Abid 
Husain Khan (2). 

When, however, the law is that: the lady 
must fully understand the transastion, this 
із buf a sesondary way of saying that it 


‘is the obligation of the dones in any transas- 


tion proeseding from her бо ses:that she 


(2) 16 Ind. Саз. 197; 84 A. 455; 89 I. A. 156; 16 C. 
W. N. 889; 28 М, L J, 210; 10 A L.J. 364; 16 C. L. 
J, 618; 14 "Bom. L. R. 1055; 12 M. L, T. 361; (1912) 
м. W.N. '976; 15 О, C. 271 (Р, ©. 
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does so understand it. The relations of 
parties demand thatthis duty ba performed, 
and when Oourts of Law deelare that the 
onus rests upon the donee-of showing that 
he did so, that, of sourse, is foindsd проп 
the fundamental fast that it was hia duty 
to doit. If assordingly this obligation thus 
arising out of the relations of the parties be 
not fulfilled, the casa for resoission and воп. 
sequent remedy is olear. 

These principles applied to the present 
suit, while leaving the casa important, very 
largely remove all difficulties from it, and 
had it not baen for the judgment of the 
High Court, to whieh allusion will presently 
be made, it would have been unnesessary for 
their Lordships to deal with the subject in 
more than a few (urther words, 

The potent consideration which assista the 
mind in this ease is that the appellant, 
whose deed is under ahallenge, not only is 
not proved to have had explanations in the 
full sense required by law of tha offest 
and purport of the deed, but it seems also 
to be beyond question that she had no know. 
ledge whatsoever of the extent of the property 
to whieh she was relinquishing all right, The 
Board inalines to the view that all that 
‘waa ever given вя an explanation of her 
being asked to sign the deed was that it was 
said to be required in order to make her 
sure of always getting her Ha. 50a month. 
But the faot that Randhir Singh was a 
Christian, and that, consequent upon that, 
his intestate estate fell to be distributed 
under the Indian Suasession Ast, and that— 
further sonsequentupon that—she was entitled 
in her own right to one-twelfth of that 
woalthy person'a estate—not one of these facts 
‘was ever brought home to her mind or even 
suggested. ‘It is quite unnesassary to pursue 
the details, besause this outstanding feature 
of the ease makes it impossible to sustain a 
transaction in whieh the duty of disslosure 
resting upon the donee waa alearly not 
dissharged. This deed of relinquishment was 
taken from her when in point of fast 
she did not know what she was giving‘away,’ 

There are many other elements in the nar- 
rative whieh would produse points of attack 
upon the deed: but their Lordships sontent 
themselves with holding that in substanos 
ihey are in agreement with the judgment of 
the learned Subordinate Judge, who: haa 
analysed the sase wifhgrest pationse and 
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reached upon it what, in the view of the 
Board, ia a sound oonolusion, 

With regard to the judgment of ilis High 
Oourt, it would rather appear that the learn- 
ed Judges would have been entirely of the 
same opinion with regard to the deed in 
issue, viz, that of the 29th of April 1912, 
had it not been that they were in their view 
compelled to a different sonolusion by 
reason of oseurrenee8 four years earlier. 
They say, in short: 

“We think that if nothing happened prior 
to the 29th of April 1912, the plaintiff would 
have bean entitled to far more time for 
reflestion and to independent advies before 
she sould be oalled upon to өхевпіе a deed 
relinquishing her rights. The learned Judge 
seems to have approashed the sonsidsration 
of the ease having regard only to what 
oacurred in 1919, If this is the proper point 
of view from whish to approaeh the oon. 
sideration of the sase, we think that the 
desision of the Ocurt below might be 
воггевё.” 

It is neoessary socordingly to oonsider 
what had happened in the year 1908, In the 
opinion of the Board there is not suffieient 
justifioation for the r:flestion made upon the 
Subordinate Judge by the High Oourt that 
he has approached the oonsideration of tho 
саве without having taken fully into view 
what had happened in that earlier year, On 
the sontrary, in view of this refleotion, their 
Lordships have  earefully considered the 
jadgment of the Sabordinate Judge and have 
been struek with the careful review whioh 
he gives of all the siroumatanoes whish 
occurred in that year leading up to and 
ineluding the preparation of а deed of relin. 
quishment. Their Lordships agree with that 
analysis. That deed of relinquishment was, 
equally with the one under consideration 
(viz, that of 1912), the subjest of the 
obligations of diselosure, independent adviee, 
and the like, whish have already been alluded 
to; and, &s.in the later саве, there is no trace 
of the obligation having been fulfilled or 
even regarded. Furthermore, neither she nor 
Her name appears 


she denies her signature. 
The deed of Ostobar 1908 was the subjest 


гоЁ digeussion in the judgment delivered by 
‘Sir John Edge on this Board оп the 2186 of 


May 1917. Itappears that a оору of it was 
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alleged to have been made upon stamped 
paper:— It haa been traeed to the possession 
of the defendant, who has given no satis- 
fastory explanation as to what has become of 
it,".and strong observations were made as to 
the untrustworthiness of Digbijai’s assount, 

So far as the effort made in 1908 was eon- 
serned it failed, and the interests of the wife 
of Kunwar Randhir Singh were separately 
eompromised. So far as the sister, Bibi 
Bhagwati, was soneerned, she refused to be a 
party to 16 or to exeeute it, and so the trans- 
aation fell through. 

In these sirsumstanoes the Board is some- 
what at а loss to understand the view of the 
High Oourt that the deed of 1912 was a 
ratification of the transaction of 1908. 
Instead, however, of the Subordinate Judge 
having ignored that transastion, he has in 
several pages of his judgment given, in their 
Lordships’ opinion, a full and suffisient 
analysis of the evidence regarding it, aud it 
appears plain that it sould never be relied 
upon as having either been the means of 
'eonveying the requisite information to the 
appellant of her rights or of extracting from 
her any relinquishment thereof. Probably if 
the attention of tha High Oourt had been 
more fully dirested to those parts of the 
Subordinate Judge's opinion whieh have 
just been alluded to, his judgment on tbe 
whole ease might have been affirmed. In 
the Board's. opinion that judgment was 
right. 

It is only nesessary in a few words to al- 


Jude to an argument submitted to the Board . 


by the learned Ocunsel for the respondent, 
the objest of which seemed fo һө to suggest 
that, even acsepting the view that the dessas- 
ed was a Christian, still he had by his aeta 
made sush an indication as the law would 
reapest, to the effeat that his sussession was 


not to be governed by the Indian Sussession . 


Their Lordships ean give no sounten- 
anso to ausha prinsiple. It is unavailing to 
quote the sases of Abraham v. Abraham 
(3) or Sri Gajapatht Radhtka Patti Maha 
Devt Qaru v. Sri Gajapatht Bari Krishna 
Devt Garu (4). These cases preseded the 
Indian Suesession Astand sannot modify or 


interpret it, 
‚ (8) 9 M. L A. 195; 1 W. B. Р. О, 1, 1 Suth. P. C. J. 
501; 2 Sar, P. О, J. 10; 19 E. R. 716. 

(4) 14 W. R, (P. С.) 83, 6 B. L. В. (P. 0.)282; 18 
M. I, A. 407; 2 Buth, P. О. J.i866; 2 Sar. P. О. J. 601; 


20 И, Е, 687. 
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By section 2 ot that Aat it is — = - 

“ Exsept as provided by this Aet, or by 
any other law for the time being in foree, the 
rules herein eontained shall sonstitute the 
law of British India applieable to all oases of 
intestate or testamentary suscession, — 

This isthe general rule, and the exeeption 
whish bears upon the present ease is seation 
331, whieh says that :— 

“Phe provisions of this Aet shall nof 
apply to intestate or testamentary вцввеввіод 
to the property of any Hindu... 

If, aseordingly, the late Randhir Singh had 
remained in or besome a sonvert to Hinduism, 
the exeeption would apply. 


ТЬе question assordiogly is, was the late 
owner of this estate, or was he not, a Hindu? 
If he was, the Mitakshara Law would apply. 
If he was a Christian, the Suscession Ast 
rules would apply. The matter has been 
fully investigated. Among other things, for 
instanoe, in the words of the Subordinate 
Judge :— 

“The plaintiff has proved the baptisms, 
marriage and burial eertifiantes of the deseas- 
ed; vide evidenee given by the Chaplains 
Father, J. Ohrysostom and Father Angelo and 
by F, O'Neill, Barrister at-law. The above 
evidense proves beyond doubt that Kunwar 
Randhir Singh in his latter portion of lifa 
was a Christian and died as a Christian.” 


It is unnesessary to dwell проп the 
subjest, beeause in a former litigation the 
respondent himself admitted these fasta. 

But the argument is that, notwithstand- 
ing this, the Hindu law of suesession shall 
apply to this deeeased's estate. A sitna- 
tion of nothing but sonfusion could be thua 
produced. The plain law of the Suases- 
sion Aot would be eviseerated, and in eaoh 
oase inquiry might have to be entered 
upon ав to whether a deseased subject of 
the Orown wished or by his asta som- 


-pelled that the law of the land should not 


apply to his ease. A particular subjeat 
gan settle that in. India, as in other parts 
‘of the Empire, by exersising—whatever ba 
testacy, and 
definitely declaring how he desires his 
affairs to be regulated so far as his own 
individual property is aonserned, n thia 
sase Kunwar Randhir Singh did not do 
во, and it is not for a Оош to enter upon 
&u examination of his sondust a0 as jäta 
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prevent the Indian law of intestate susses- 
sion getting its full and proper applisation. 
. Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
that the judgment of the Subordinate Judge 
should be restored, and that the respondent 
should pay the costs of the appeal. 
"AP Appeal allowed. 
^ Solisitor for the Appellant :—Mr. B. P. L, 
Polak, 

Solisitors for the Respondent :—Messrs, T. 
L. Wilson & (o. 


CALCUTTA HIGH COURT, 
Оту Rozes Nos, 597 anp 598 or 1920. 
February 7, 1921. 
Present:—Mr. Justise Riehardson. 
RAM OHARAN MOHAJAN ANXD on BIB 
DEATH HIS HEIR AND LEGAL REPRESENTATIVE 
GOBINDA RAM DAS-—PLAINTIFF 
— PaTITIONER 
versus 
JIBAN OHANDRA SARMA AND ANOTHER— 
Derenpants—Oprositz PARTIES, 

Civil Procedure Code (Act V of 1908), s. 115, О. І, 
т, 10—Question of law—Meaning and effect of docu. 
ment—Parties, adding of—Jurisdiction, refusal to 
ewercise—Revision, 


The question as to the meaning and effect of 
a document is a question of law and is not 
within the scope of the revisional power given by 
section 115, Civil Procedure Code. [p. 56+, col. 1.] ' 

Where a Court, in exercise of the discretion given 
to it by rule 10, Order I, Civil Procedure Code, refuses 
to add a party to a suit on the ground that it 
would be. too late to do so, ib cannot be said that 
it refuses to exercise а jurisdiction vested in it by 
law. (p. 664, col, 1.] 

' Rules against orders of the Sub-Judge 
of the Assam Valley Distrists,. in Money 
Appeals Nos, 112 and 117 of 1912. 

FACTS appear from the judgment. 

Babu Monmothanath Roy (Jr.), for the 
Petitioner in Civil Rule No. 597.—The 
petitioner obtained the  Rales against the 
same parties but the sauses were differ- 
ent, The first is asuit on a hand-note and 
-the other for the prise of the artisles 
purehased by the opposite party from the 
plaintiff's shop. 

The hand.note was exeonted by one 
Surya Dutt Sarma as the Doloi or manager 
of the temple. The temple is a trust prop- 
erty, It is managed by a  oommittee 
‘framed under the guidanee of the District 


Judge. The point is whether Surya Dutt 
or the temple is liable, The seheme of 
management provides for payment by 
the temple. The hand-note says that the 
paddy is taken for the temple. Surya 
Dutt does not sign in his representative 
eharaster. The ssheme lays down thatthe 
trustee sannot sontrast any debt without 
the sanstion of the sommittee, The hand. 
note was executed by Surya Dutt as the 
Doloi of the temple. 

Babu Bijon Koomar Mukherjee, for the 
Opposite Party.—The hand-note was exeent- 
ed by Surya Dutt as Doloi. Doloi means 
ihe manager. Surya Dutt did not exeeute 
the hand-note for his personal benefit. 
The money was taxen for the worship of 
the temple, It is a finding of faot. It 
із a petition under section 115 of the 
Civil Prosedure Code, It is not a Small 
Cause Court suit. Otherwise the petitioner 
has no right of appeal. 

Babu Monmotha Nath Roy, in reply.— 
It is a question of law. The learned 
Subordinate Judge has failed to exeroise hia 
jurisdistion in refusing to add the temple 
as a party. It somes under sestion 115 of 
the Civil Prosedure Code, Refusal to 
make a party is a question of jurisdie- 
tion. Under Order I, rule 10, addition of 
parties вап be made at any stage of the 
suit, 

Babu Monmothanath Roy, for the Petitioner 
in Civil Rale No. 598, —This Rule relates 
to a suit is for the ргівв of the 
articles  purshased by Surya Dott for 
the use of the temple. The finding of the 
learned Sub-Judge is that the temple is liable 
but now it is too late to make the temple a 
party. Sarya Datt is not personally 
liable. The articles were purehased by 
Surya Dutt for the use of the temple. 

No one appeared for the Opposite Party, 

JUDGMENT,— The Rule relates to a suit 
brought by the plaintiff to recover from the de» 
fendants, who are the personal representatives 
of one Surja Dutt Sarma—the Doloi or man- 
ager of a temple—ihe balance of a sum of 
Re. 200, whioh the plaintiff lent to Surja Dutt 
ona hand-note or promissory note exesut- 
ed by the latter and dated the 27th Sraban 
1323 B. S. 1а the Trial Court, the suit 
wae ,deoreed by the learned  Munsif, On 
appeal, however, that deeree was set aside 
by the learned Subordinate Judge. On the 
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sonstrustion of the hand-note, the learned 
Subordinate Judge held that it was exe- 
suted by the deseased Surja Dutt Sarma in 
his sapasity as the Doloi of the tample. 
Now, I am disposed to be of opinion that 


the learned Subordinate Judge’s view of 


the meaning and effest of the hand-note 
was erroneous. But the question raised ia 
& question of law and not а question with- 
in the ssope of the revisiona] powers given 
to this Court by sestion 115, Code of Civil Pro- 
sedure, It has been argued by the learned 
Vakil for the petitioner that, in the view 
whieh the learned Subordinate. Judge 
took, he ought to hava added the 
temple as a party. As to that, the learned 
Subordinate Judge states in his judgment 
that he eonsidered it too late to bring in 
the temple ss а party. He observed that 
the defendants in.the Trial Court distinet- 
ly raised the issue that the money was 
borrowed for the temple and that the late 
Surja Dutt Doloi was not personally liable 
on the note, He- adds: "Tbe plaintiff took 
no steps at the proper time to add the 
temple as a party.” Jt is elear, there- 
fore, that the Subordinate Judge exeroeised 
the discretion given to him by rule 10 of 
Order I of the Oode, Hs exereised it 
no doubt adversely to the plaintiff, Bat 
it eannot be said that he refused to exer 
eise а jurisdiction vested in him. His 
Tanguage does not mean that he aonsidered 
that at that stage be had no power to 
add the temple as ^a party; but merely 
he thought that the temple shonld Lave been 
added at an earlier stage. In any ease, 
in the view whieh I am disposed to take 
ав. to the eonstruetion of this dosument, І 
am unable to say that the temple should 
have been added as a party. Bat, how: 
ever that may be, the result is the same, 
that there is no ground for interfering in 
revision: and that the Rule must be dis- 
eharged with eosts—one gold mohur. 


Rules discharged. 


BOMBAY HIGH COURT. 
Seconp Civic APPzan No. 719 of 1920. 
Angust 19, 1921. 
Fresent :—Sir Norman Maoleod, Kr, - 
Chief Justies, and Mr. Justise Shah. 
GANESH VENKATESH JOGLEKAR. 
—PnaINTIFF— APPELLANT 
versus 
RAMOHANDRA NARAYAN JOGLEKAR 
-—DerianDANT— RESPONDENT, 
Bombay Land Revenue Code (Act V of- 1879), 
5. 121—Survey of landa in town— Boundary, seitlement 


of— Power of Enquiry Officer—Jurisdiction of Civil " 
Courts. 


In carrying out а survey of lands in a town ib 
is the duty of the Enquiry Officer to settle 
the boundary between the lands of adjoining House- 
owners, which would ordinarily ‘be by means of a 
line drawn on a plan, and that line, according то the 
provisions of section 121 of the Bombay Land 
Revenue Code, would be determinative of the rights 
of the land-holders on either side of the boundary 
so fixed: Bubib would not be determinative of any 
rights which the holder of one number could claim 
to exercise over the land belonging to the holder of 
the adjoining number. That section does not give 
to the Enquiry Officer ‘jurisdiction to decide that 
any strip of land lying between two numbers is 
common to both the ‘adjoining‘owners. Where the 
Enquiry Officer purports-to do-this, the jurisdiction 
of the Civil Courts to determine what are the 
respective rights of the parties over such а piece of 
land is not ousted. [р, 565, cols, 1 & 2.] 

Bhaga v. Dorabji, 59 Ind. Oas. 440; 22 Bom. L, В. 
1111; 45 B. 67, referred to, Р 

Second appeal from a. desision of. the 
Distriot Judge, Poona, in- Appeal No, 219 
of 1919, reversing a dearee passed by, the 
Subordinate Judge,at Poona, in Civil Баң 
No. 800 of 1917, . 

Mr, S. Y. Abhyankar, for the Appellant. 

Mr. Ooyajee (with him Mr, H. 9; Kulkarni), 
for the Respondent, 

| JUDGMENT. 

Maocrkop, C. J.— The plaintiff brought this 
suitfor a deslaration that the ground on 
which the stable deseribed in the plaint stood 
belonged exelusively to the plaintiff: that the 
ground under the drain deseribed in the 
plaint belonged to the plaintiff: that the 
plaintiff had a right to remove the drain. after 
giving proper notise to the defendant; and 
that in oaseit was found that any part of 
the ground under the drain was joint, an 
injunction might be granted against the 
defendant restraining him from obstrueting 
the plaintiff while doing any work on the 
ground beyond that point and for further aad 
other relief, 
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The plaintiff and'the defendant sre tho 
owners of adjoining properties in the City 
of Poona, and the dispute has arisen with 
regard tc the stable and the drain men- 
tioned in the-plaint. There had been a deaision 
by the Enquiry Offiser to the effest that the 
gutter and the stable were sommon property. 
The Enquiry Offiser had been appointed by 
Government apparently under seotion 131 of 
tbe Bombay Land Revenue Code for the 
purpose. of making a aurvay of lands in the 
ity of Poona, He was invested with all 
the powers and duties of a Survey Settle- 
ment Offiser in charge of a survey, for 
the purposes of the survey of the landa 
other than those used ordinarily for the 
‘purposes of agrisulture only, within the sit» 
.of the City of Poona, 

The Trial Judge has desided that the 
desision of the Enquiry Offieer with reapeat 
to the stable and the drain in question had 
mo jadisial foree, and that he was entitled 
Фо deside that point in this suit, - Aecording- 
Jy the learned Judge held that the plaintiff 
was entitled toa deslaration and injunetion 
with respeot to the stable alone, The rest 
of his elaim was dismissed, 

Against that deoree the defendant appealed 
and the plaintiff filed oross.objestions, In 
appeala preliminary point was taken that 
‘the jurisdietion of the Civil Courts to enter- 
tain suits of that sharaoter against the 
desision of the Sarvey О өег was ousted 
under the provisions of sestion 121 of the 
Bombay Lacd Revenue Code, The defendant's 
eontention was held good by the learned 
‘Distrist Judge and the suit was aesordingly 
dismissed, Аё that time the desision of this 
Court in Влада v, Dorabji (1) had not been 
published. That, no doubt, was a onse of 
‘agrieultural land, But the prineiplea with 
regard to the survey of landina town are 
just the same, and even strister than they 
would be in the ease of agrieultural landa. 
It would be the duty of the Enquiry Offieer 
to settle the bonndary between the lands 
of adjoining house owners, whish wonld 
ordinarily be by means of a line drawn ona 
plan, and that line, assording to the provi- 
sions of sestion 121 of the Bombay Land 
Revenue Code, would be determinative of 
the rights of the land.holders on either side 
of the boundary sofixed. But it would not 
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Фе determinative of any rights whieh the 
‘holder of one number ‘sould olaim to exereise 
over the land.belonging to the holder of the 
‘adjoining number and I do not think the 
'"ealion can give jurisdiction to the Hnquiry 
‘Ofiser to deside, as he has done, that a 
broad strip of land lying ‘between the two 
numbers was sommon to both the adjoining 
owners, Ido not gather from his desision 
that he had fixed that broad line, measuring 
nins feet at one end and five feet at the 
other, as the boundary lins assording to the 
survey. I should prefer to read his dires. 
tions as showing, if anything, that the 
boundary line of house No, 174 wason the 
west side of the sommon land and the boun- 
‘dary of'housas No. 175 was on the east side. 
But unless that broad strip could be eonsider- 
ed аз в boundary line, it certainly remains 
in obseurity where the boundary line 
-bet ween ‘the adjoining houses runs. If, there. 
fore, the Enquiry-Offiser held that this strip 
was the boundary, then I think he was 
-xoseding his functions. Ifhe held that the 
boundary line of house No. 174 was on the 
east side of the gutter, ‘then he had mo 
jurisdietion to deside what rights the owner 
.of house No. 174 had over the gutter whish 
lay within house No. 175. 

It seems to me, therefore, that the desi- 
sion of the learned Distrist Judge was wrong. 
The desree of the lower Appellate Court 
must be set aside and the ease must go bask 
to that Court to be desided on the merits, 
that is to say, the Court will deside what ure 
the respective rights of the parties over the 
disputed land. The appellant must get his 
aosta of the appeal. 

Ѕнан, J.—I agrae. 

Appeal allowed; Oase sant back. 





CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEORER 
No, 2640 or 1919. 
August 12, 1921, 
Present:—Justise Sir Asutosh Mookerji, Kr, 
and Mr, Justiee Panton. 
GENDL! BIBI AND oraurs—Pualatires 
— ÁPPERLLANTS 
versus А 
JOYNAL ABDIN SARKAR-—DEFZNDANT 
— RESPONDENT, 
Pleadings—New and inconsistent pleas—Zest for 


-allowing —Ejectment suit—Occupancy tenancy claimed 
—Adhiar tenancy found. 
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© ‘Neither party toa litigation can be allowed to 
set up an entirely new and inconsistent cage. The 
plaintiff must be held to the state of facts alleged 
in his plaint or substantially consistent therewith. 
"The defendant also must be held tothe state of 
facts alleged in hia written statement or in harmony 
therewith. The reason for the rule is that the 
parties might otherwise be seriously prejudiced. 
The plaintiff might have received no notice that the 
point would be raised by the defendant and would 
presumably be not prepared with the necessary 
evidence, and, conversely, the defendant might be 
seriously embarrassed if the -plaintiff were permit- 
fed to spring a surprise upon him in the shape of 
а new case. Consequently, when an objection of 
this kind is taken, the test to be applied is whether 
the party aggrieved has really been taken by 
surprise. [p. 567, col. 1.] 

North. Western Salt Co. v. Electrolytic Alkah бо.,1914) 
‘A. О. 461 ‘at p. 475; 83 І. І, K. В. 530; 110 L. T, 
+852: 58 S. J. 838; 80 T. L..R. 818 and Eshenchunder 
Singh v. Shamachurn Bhutto, 11 M. I A.7; 6 W. R. 
Р, O. 57; 2 Ind. Jur. (м, в.) 87; 2 Бат. Р. p 4. 209; 
"20 Е. В, 3, relied upon. 
` The plaintiff sued to eject the defendant as a 
‘trespasser. The defendant pleaded that he was an 
‘occupancy raiyat, But the Court determined the 
nature of the alleged tenancy and came to the 
conclusion, which was not the case set up by either 
party, that the defendant wasan adhiar tenant (a 
“tenant who cultivates the land on condition of 
payment of one-half of the produce to the land. 
lord): 

Held, that the plaintiff could not be said to be 
'prejudiced in respect of his olaim for ejectment, 
inasmuch as, upon the real question in issue, each 
- party understood what it had to prove and what it 
. had to expect from his opponent. [р. 567, col. 2.1 
." Appeal against а decree of the Addi- 
tional Subordinate Judge, Rangpur, dated 
_the 4th September 1919, reversing в 
deeree of the Munsif, First Oourt at Gai- 
‚ bandba, dated the 4th of June 1918, 

FAOTS appear from the judgment. 

Babu Atul Ohandra Gupia, for the Appel- 
lants.-The- ground upon whish the lower 
Appellate Court has based its judgment is 
impossible in law for two reasons:—(1) The 
poirt was not in issue between the parties 
so that no evidence was addused on that 
point. See North. Western Sali Oo. v. Elec- 
trolytic Аай Oo. (1), Eshenchunder Singh v. 
Shamachurn Bhutto (2). See also seotion 5 

‘of the  Evidense Ast, (2) the point 
is res judicata. The question of status of 
the defendant formed the subject-matter of 
a desision between the parties in a previous 
litigation, 16 sannot, therefore, be reson- 
sidered in the present suit, Refers fo Sheo- 


(1) (1914) A. C. 461 at p. 475; 88 L.J. К, В, 530; 


` .110 L. Т. 862; 68 В. J, 388; 30 T. L. B. 818. 


D 


(2) 11 M. I. A. ў 6 W.R. Р.О. V ad. Jur, 
(x. в.) 87) 2 Bar, P. О, J, 209; 20 E. R. 5, 
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parsan Singh v. Ramnandan Prashad Narayan 
Singh (3) 

Babu Mrifun:oy Ohatteries, for the Бө. 
spondent.—So far as the sesond point of my 
learned friend is soneerned, my submission is 
that the previous suit was one for damages 


'and the whole question of the relationship of 


landlord and tenant between the parties wag 
left open. So that the decision on that 
question sannot be barred by res judicata, 
As regards the first point, it oannot be 
denied that the substantial sontroversy be- 
tween the parties was the status of the 
defendant. The desision of. the lower Ap- 
pellate Court may be open to aritisism to this 
extent only that it has determined the nature of 
the tenaney of the defendant — But that has 
not in апу way prejudised the plaintiff in 
respest of the relief olaimed by him in the 
suit. The plaintiff addueed all the available 
evidense to show that the defendant wasa 
trespasser, The final Court of fast on a 
review of the evidense has come to a conelu- 
sion against whieh the peut cannot 
somplain, 


Babu Atul Ohandra Gupta replied. 


JUDGMENT. —This is an appeal by the 
plaintiffs in an astion in ejeatment. The 
plaintiffs alleged that the defendant had 
in the disputed 
land and was liable to be ejested -as a tres- 
passer. The defendant pleaded that he was 
an oseupansy ratyat under the plaintiffs and 
held the land at a rental of Rs. 10, Upon 
these pleadings, the Trial Court raised the 


‘issue, whether the plaintiffs had a right to 


get khas possession of the land in suit. The . 
Court eame to the eonelusion that the de- 
fendant was not а raiyat but a trespasser, 
and decreed the suit. Upon appeal, the 
Subordinate Judge ваша to the soneluaian 
that the defendant wasan  adhiar tenant, 


. that is, a tenant who eultivates the land on 


sondition of payment of one half of the 
produca to the landlord. in this view the 
lower Appellate Court held that the defend- 
ant sould not be ejested as a trespacser, 
On the present sppeal, the desree of the 
Subordinate Judge bas been assailed on two 
grounds : namely, first, that the ease has been. 


(3) 33 Ind. Oas. 914; 48 С. 694; 14 A.L 7. 406; 
20 О, W. М. 738; 18 Bom. L. В. 397; 28 C. L, J. 621; 
(1918) 1 M, W. N. 419; 20 M. L. T., l; 8L. W. 544 
81 M. L. 4, 77; 48 Y. A. 91 (P, 9. - 
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desided against the plaintifs ona ground 
not raised in the pleadings: and, sesondly, 
that the desision of the question, whether 
the defendant was or was not an adkiar 
tenant, was barred by the prineiple of res 
judierta. 

As regards the first point, the aontention 
of the appallants is not altogether unfounded 
The plaintiffs same into Court on the alle- 
‘gation that the defendant looked after the 
-sultivation of the land on their behalf, that 
he betrayed his trust and from 1911 appro. 
-priated the erops. The defendant eontended 
that he looked after the eultivation in his 
own right besause he was an оввпрапву 
raiyat of the land and that the amount of 
‘annual rent payable. by him was Ra. 10. 
.The Trial Court aasepted the version of the 
plaintiffs and found that the defeudant was 
:& trespasser. The Subordinate Judge held 
that the defendant was an adhiar tenant. 
‘This was plainly neither the oase cf the 
plaintiffs nor the aase of the defendant. On 
these fasts Mr, Gupta has sontended that 
the judgment of the Subordinate Judge 
‚їв open to just exoeption. It may be son- 
ceded that neither party to a litigation ean 
‘be allowed to set up at the hearing an 
-entirely new and inconsistent ease. The 
plaintiff must be held to the state of fasts 
alleged in his plaint or substantially aon- 
sistent therewith, The defendant also mast 
‘be held to the state of fasts alleged in his 
written statement or in harmony therewith, 
This rule was enunsiated by Lord Westbury in 
Hshenchunder Singh v. Shamachurn Bhutto 
'(2) and was emphasised by Lord Moulton in 
North. Western Salt Оо. v, Electrolytic Alkali 
Oo, (1), when he observed that the Court 
will not entertain a question not raised in 
the pleadings. The reason for the rule 
has been stated to be in substance that 
the parties might otherwise be seriously 
prejudiced. The plaintiff might have 
reseived no noties that the point would 
be raised by the defendant and would pre- 
sumably be not prepared with the nesessary 
evidence, and, sonversely, the defendant 
might ba seriously embarrassed if the plaint- 
iff were permitted to spring а surprise 
upon him inthe shape of a new sase, Ооп 
sequently, when an objestion of this kind 
is taken, the test to be applied is whether 
the party aggrieved has really been taken 
by surprise, let ya sga how the plaintiffs 
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stand when their ease in sonsidered from this 
standpoint. 

The substantial question in sontroversy 
between the parties was whether the defend- 
ant was a trespasser or a tenant. If the 
defendant was a tenant, that was a eom- 
plete answer to the olaim, besause the 
plaintiffs have never asserted that the 
defendant was a tenant, that his tenaney 
was liable to be terminated, that 
it had been terminated іп ascordanee 
‘with law and that the defendant was not 
entitled to  sontinue in possession any 
longer. ‘The somplaint of the plaintiffs’ is 
sonsequently well founded to this extent that 


.the Subordinate Judge has determined the 


nature of.the alleged tenanay and has aome to 


‚а eonolnsion whieh was not the ease of either 


party. But that, in our opinion, has not 


'prejudieed the plaintiffs in respest of their 


elaim for ejestment. Upon the real question 
in issue, each party understood what he had 
to prove and what he had to expeet from his 
opponent. We hold  aesordingly that the 
sonelusion of the Subordinate Judge that 
the defendant held as a tenant eannot be 
assailed, 

As regards the sesond point, namely, whe- 
ther the deeision of the question of status of 
the defendant was or was not res judicata, we 
are not prepared to aseept the sontention of 
the appellants. The offeet of the ultimate 


‘desision inthis Court in the previoua suit 


between the parties was to leave the question 
of statas open. We need not examine this 
point further, besause the effect of our de- 
вівіоп also will ba to leave the question of the 
nature of the tenanoy of the defendant under 
the plaintiffs open for investigation in a 


future suit, if oesasion should arise, 


The result is that we affirm the desree of 
dismissal mada by the Subordinate Judge 
onths ground that at the date of the insti. 
tution of the snit the defendant was a tenant 
under the plaintiffs. This will in no way 
affeet the decision of the nature of the tenaney 
in afuture litigation between the parties. 
That the defendant is a tenant under 
the plaintiffs has been desided in this suit, 
but the nature of that tenansy will be open 
for igvestigation hereafter, 

The respondent will be entitled to his eosts 
in this Court. 

Appeal dismissed, 
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BHUPAL TAVANAPPA 0, TAVAWAPPA GANGARAM, 


BOMBAY HIGH COURT. 
First Civin Apprat No. 96 or 1921. 
; September 16, 1921. 
` Present:—Sir Norman Masleod, Кт., Chief 
' Justiao, and Mr. Јівіїве Shah. 
BHUPAL TAVANAPPA KASTURI— 
PLAINTIFF—- APPELLANT 


versus 
TAVANAPPA GANGARAM KASTURI— 
i DEFENDANT — RESPONDENT. 


Hindu Law—Joint family —Member of joint family 
‘m Maintenance, suit for. 


. A member ofa joint Hindu family who cannot 
file а suit for partition without the consent of 
certain members of the family, is entitled to sue 
for separate maintenance out of thé family’ prop- 
‘erty, if he is driven out from the family, 


Apaji Narhar v. Ramchandra, 16 B. 29 (Е.В.); 8 
Ind. Deo. (N. s.) 497 and Himmatsing Becharsing v. 
Ganpatsing, 12 B. H, О, R. 94, referred to. 


Appeal from a desision of the Aesistant 
Judge, Belgaum, in Suit No. 93 of 1920. 

Mr. A. G. Desai, for the Appellant. 

Mr. G. S. Eao, for Respondent No. 1. 

JUDGMENT.— The plaintiff gued for ке- 
parate maintenanoe and marriage expenses as 
a со-ратсепег in an undivided Hindu family. 
"The defendants are hia’ father, unele, sousin 
and step.brother. The plaintiff alleged that 
he had quarrelled with the defendants and 
was Griven ont of the joint fsmily house in 
May 1917, An issue was raised: “Is в 
suit of the present nature tenable P" 
. That issue was answered in the negative 
and asoordingly the plaintifi’s suit was dis- 
missed, 

We might point ont that it would have 
been better ii all the issues in the case bad 
"been raised; and then if there was a pre- 
liminary issue that sould be dealt with first. 
Undoubtedly, the plaintiff, owing to the 
'desision of a Full Beneh of this Court in 
Ара, Narhar v. Ramchandra (1), eannot 
file & suit for partition without his father's 
sonsent, The Judge says that the plaintiff 
has another remedy, namely, a suit for joint 
possession. But‘that is obviously a remedy 
whieh would tend to sreate further diffi. 
‘eulties and aggravate the ill feeling whieh 
‘appeara to exist in the family. 

‘Then the learned Judge holds that, ә sepa- 
‘rate suit for maintenance will not lie. It -is 
diffeult to see why в member of a joint 
Hindu family who sannot file a suit for 


(1) 16 R, 29 (F, By); 8 Ind, Deo, (N, s.) 497, 
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partition withont tbe вопғепё of sertain 
members of that family, if be is driven out 
from the family, cannot eve for mainten- 
&nee out of the family property. In Hime 
matsing Becharsing v. Ganpatsing (2) 
was held tbat а suit for maintenanee 
out of the ansestral estate by a Hindu 
son lay against his father where the prop- 
erty in the bands of the lattor was 
impartible But the Oourt desided there 
that the right of a воп to sue for main- 
tenanse where he might sue for partition, 
was not in question, The desision of Sir 
Mishael Westropp, C. J., and Melvill, Jọ in 
Spesial Appeal No. 394 of 1872 was referred 
to in the note. The question at issue in 
that ease was whether a воп who might sue 
for partition eould sue for maintenanee, 
But if the son eannot sue for partition, as in 
this ense, then, as far as he is conserned, the 
family estate is just as impartible as it is 
when the estate is impartible amongst all 
the so-owners. I see, therefore, no objea- 
tion whatever to allowing the plaintiff in 
thie oase to file his suit for separats mains 
tenanae, Whether he ean establish his onze 
on the evidenee and obtain a deeree against 
the defendants is another matter. That ean 
only be desided when proper issnes have been 
raised and evidenee has been taken. The 
decree, therefore, dismissing the snit must 
ba set aside, and the ease must be remand- 
ed to the Trial Court to be dealt with on its 
merits, 

Costs in the lower Court and of the appeal 
to be аовён in the suit. 

The Oourt-fees payable to Government 
‘must be recovered from the respondents. 


Appeal allowed ; Oase remanded, 
(2) 12 B. П, C. R. 94. ^ 
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CALCUTTA HIGH COURT, 
APPEAL FROM OrpER No, 325 or 1920, 
July 18, 1921. 

Present:— Justice Sir N. R. Ohatterjes, Kr., 
and Mr. Justiee Pearson. 
“BARADA KISHORE AOHARJYA CHOU. 
DHURY —DxokzgE: HOLDER — APPELLANT 

TETEUS ' 
JAGAT CHANDRA DAS—Jupamenrt- 
Destox No. 6— RESPONDENT, 


Civil Procedure Code (Act V of 1908), я, 104 (2), 
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BARADA KISHORE ACHARIYA Y. JAGAT CHANDRA DAS. 


О. XLIII, т. 1 (ш), О. XLVII, v. 7—Order granting 
review—Appeal, second, not maintainable, 


‘An order passed by a lower Appellate Court 
on appeal against an order of a Oourt of first 
instance granting a review is final under section 
104, sub.secbion'2, of the Civil Procedure Code'and 
there is no second. appeal to the High Oourt. 


' Appeal against an order of the seeond 
Additional Distries Judge, Mymensingh, 
dated ‘the 25th of June 1920, reversing that 
of the Officiating Subordinate Judge, 
Fourth Oonrt of that Dintriet, dated the 31st 
of March 1920. 


Babu Srojolal Ohuckerbutty (with him Babu 
Preo Nath Dutt for Babu Birendra Kumar 
De), for the Respondent.— Before my learned 
friend opens the ease on behalf of the appel- 
lant, I would take a preliminary objeotion 
to the hearing of the appeal. My submis- 
sion is that по seeond appeal lies in this 
sase, І shall shortly state the faets first, 
There was a rent deeree for a sum below 
Rs. 500 which was under exeeution. The 


desree was obtained on 20th April 1916. - 


The applisation for exeeution was made 
on 15th November 1919. The  deoree- 
‘holder having failed to put in-sosts of serviss 
of notice, the applisation was dismissed 
on 4th June 1919. Fresh applieation for 
exeontion was made on 19th September 1919, 
whish is more than three years from the 
‘date of the desree, I objested to this appli- 
eation as being barred under sestion 6 of 
:Sehedule ПІ of the Bengal Tenaney Ast, 
Thereupon on 17th January 1920 the deeree- 
holder applied for & review of the order 
dated 4th June 1919, The Court of. first 
instanee granted the applisation for review. 
On my appealing against the said order, the 
learned Judge has set aside the order as it 
was barred .by limitation, the application 
‘having been:made for review beyond 90-days 
from the date of dismissal, vèz., 4th June 
1919. Му point is that the Appellate Court 
has exercised power under Order XLIII, 
role 1 (w) of the Civil Procedure Code. 
Refers to Order XD VI, rule 7, seation 104 (2), 
of the Oivil Prosedure Code, Olearly, there- 
fore, an appeal to this Court is barred. 

‘Babu Ohandra Kanta Ghose, for the Ap. 
pellant.—My ‘submission is that my appli. 
sation -was originally under seation 47 of the 
Civil Prosedure Code from whieh a sesond 
appeal would lie to this Oourt. The саве 
ig very hard-on пе, 


Babu Brojalal Chuckerbutty, waa not heard 


- in reply. 


JUDGMENT,.— This appeal arises ont of 
proseedings.in-exesntion of а deeree for rent. 
The deeres was obtained on the 20th April 
1916, Tbs application for exesntion was 
made on the 5th April 1919, bnt it 
was dismissed for default in paying 
talbanna on the 4th June 1919, Fresh 
applisation for exeention was made on the 
19th September 1919,  Objestion was raisad 
‘hy the judgment-debtor .on ‘the ground pf 
limitation on the 20th Desember 1919. ‘On 
the 17th January 1920, the deeree-halder 
filed an .application for review of the order 
dated 4th June 1919, Тһе Court of fret 
instanse granted the applieation for review 
of judgment and aasordingly dirasted the 


.exeoution of the desree to proseed, On 


appeal by the judgment-debtor, the lower 
Appellate Oourt set aside the order of 
the Oourt of first instanee granting the 
review and restoring the exesution ease, 

A sesond appeal has been preferred to this 
"Court. 

The order passed by the lower Appellate 
Court on ‘appeal against the order of ‘the 
Court of first instance granting a review ‘is 
final under section 104, sub seetion 2, of the 
Civil Prosedure Code and there is по sesond 
appeal to this Court. 

It is contended, however, on behalf of the 
appellant that an applisation was originally 
made under sestion 47 of the Code and the 
order was made not only for granting the 
applieation for review but also for allowing 
the exeoution to proseed and that, therefore, a 
-sesond appeal lies under seetion 47, But 
if the applieation for review was not granted 
and the-order of the 4th June 1919. dismiss- 
ing the first applisation for default stands, 
the present applisation for  exesution is 
undoubtedly barred by the spesial limitation 
contained in Artiele 6,.Sahedule 111 of the 
Bengal Tenaney Ast. It is only when the 
applieation for review is granted, that the 
deeree-holder san get а fresh start for exeen- 
iion. As stated above, it was granted by 
the Court of first instanse, but the order 
was set aside by the lower Appellate Court 
gnd there is no further appeal to this Court. 

‘The appeal must assordingly be dismissed 
with sosts—one gold mohur. : 

Appeal dismissed, 


B 
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NABBINHA GOPAL t, BALVANT MADHAY VADGAONKAR, DES 


BOMBAY HIGH COURT. 
Seconp Civi, Apprat No. 294 or 1921. 
я Ostober 3, 1921. 
' Present:—Sir Norman Macleod, KT., 
. Obief Justiee, and Mr. Justise Shah; 
NARSINHA GOPAL—Jupauent-Desrox 
: — APPELLANT 


ME tereus 

BALVANT MADHAV VADGAONKAR— 

RESPONDENT, 
Equity—Instalment decree—Default in payment of 


dnstalments—Court's power to relieve party in default 
— Justice, 


Where under а devree, payable in instalments, the 
whole amountis recoverable in default of payment 
of any two instalments, and such a default is made, 
the High Court, as a Court of Equity, has wide 
powers to relieve the party in default from the 
consequences of its default, provided justice can be 
done to the other party as well by putting it exactly 
in the same position as if no default had been com- 
mitted. 


Appeal from a desision of the Distriet 
Judge, Sholapur, in Appeal No, 266 of 
1920, summarily dismissing an appeal from 
в . desree passed by the -Subordinate 
ae at Madha, in Darkhast No. 202 of 
1920. : 


Mr. 0. Н. Paiwardhán, for the Appellant. 
Mr. G. Р. Murdeshwar, for the Respondent, 


JUDGMENT.,——-This isan appeal against 
the decision of the Distriot Judge of Sholapur, 
upholding the order of the Subordinate Judge 
directing that the darkhast taken out by the 
: plaintiff should proceed. 

.The parties were partners in a banking 
‘shop, whieh was notsuesessful and во the 
‘partnership aesount had been made up and 
a balance was found due against the defend. 
anta.. The plaintiff filed a suit No. 51 of 
:1915 on his partnership elaim and a deeree was 
passed in his favour on an award. The deeree 
‘was. passed on the 22nd February 1917, 
rdiresting that the desretal amount should 
tbe paid in eight equal instalments of 
Вв, 871-9 4 and interest aesording to the bal. 
ance due at the time when any one instalment 


-was paid. The deeree also directed that in 
:defauliof payment of any two instalments, 


the plaintiff should reeover the whole amoupt 
then due by the sale of the property men- 
tioned through Court; It appears that in the 
plaint, the plaintiff asked for a sharge in 
respest of the amount due on eertain im- 


-been ordered to do. 


moveable property, although it is diffieulé 
to see what was the basis of the alaim. 
However, he got'a deelaration in the desree 
that he was entitled to that sharge. 


There ean be по doubt that the defendants 
got into arrears before paying the first 
instalment, whieh fell due on 10th May 1918. 
It was not paid until 19th April 1919. The 
second instalment, whieh was due on 30th 
April 1919. and the third instalment whieh 
was due on the 18th April 1926, were not 
paid. The defendants having made no 
further payments were in default of two 
instalments. Before 18th April 1920 they 
asked the Court toextend the time, That 
application was not heard until June 1920, 
when it wasrejested. Then the defendants 
заде payment of the seeond instalment, 
which ought to have been paid on the 
30th April 1919, and, on the 6th May 
1921, they paid the instalment whieh ought 
to have been paid on the 18th April 1920. 
Therefore, the defendants sannof eseape 
the eonsequenees of their default exeept by 
appealing to our sense of equity. 3 


From the resord we-eannot say whether 
the default was due to oireumstanses be- 
yound their eontrol or whether it was due 


to their eulpable neglest in not making 
payment within due time of the first 


instalment, But we eannot agree with the 
‘argument of the plaintiff that in cases of 
default, we have no power whatever to 
relieve a party from the eonsequenees of hig 
default. As a Oourt of Equity we have 
wide powera to do what seems to us just. 
There is по іојпвбіве in putting the plaintiff 
'exastly in the same position as if no default 
had been sommitted. The plaintiff has 
the  seourity of the property for the 


-balanes of- the deeretal amount and interest 


is- running on that amount, Therefore, he 
loses nothing of what he would have got 
if-defendants hed done what they had 
We, therefore, allow 
the appeal on these terms: — 

The. defendanta should pay. the sosts of 
the darthast throughout -and the instal- 
ment (insluding interest) whish fell due 
in April or May 1921 within two months 


from the time the proseedings reach the 


lower Court. In default of payment the 


-darkhast should proceed, . 


‚ Appeal allowed, 
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ВАРАТ CHANDRA JANA ©, PORESH МАТН GHOSE, 


OALOUTTA HIGH COURT. 
APPEAL FROM Окрев No. 242 or 1920, 
July 22, 1921. 

Present: —Justiqe Sir Asutosh Mookerjee, Er, 
. and Mr. Justise Panton. .. 
SADAY CHANDRA JANA—JupauENT- , 

: .  DEBTOR— ÁPPELLANT 
voraus 
PORESH NATH СНОЗЕ--Рескке. Ногрив 
AND OTHERS — RESPONDENTS. 


: Limitation Act (IX of 1908), Sch. I, Art. 182— 
Stop-in-aid of execution—Application for relief which 
Court can grant— Defective application can save limita- 
tion. 


An application to take a step-in-aid of execution, 
in order thatit may be in accordance with law, 
within the meaning of Article 182 of Schedule I 
to the Limitation Act, must be one praying for some 
relief which the Court is competerib to grant. [ p. 672, 
col. 1.] 

Stevens v, Kamta, Pershad, 2 Ind. Cas, 941; 10 O. L, 
J. 19, followed, 

Àn application for execution of a decree did not 
give the correct date of the previous execution 
application, nor did ib give the correct . amount of 

‘costs, nor did, it state the mode in which the 
assistance of the Court was required; but it con. 
tained the following three prayers :— 

280 that as one of the joint decree-holders.-had 
died, the petitioner, who was his legal гө- 
presentative, might be permitted to proceed 
with the execution of the decree in that 
character as also in his own right: 

(2) that asthe other decree-holder did not join 
in the application, an order might be made 
in the terms ofrule 15 of Order XXI of 
the Civil Procedure Code; 

{ (8) that inasmuch as one of the judgment-debtors 
had died, the notice contemplated by 
rule 22 of Order XXI of the Code might be 
issued: 


Held, that, as the three reliefs which the decree. 
holder sought were wibhin the competence of ihe 
Court to grant,.and bhab as ib was the duty of the 
Court to issue a notice upon the legal representa- 
tive of the deceased judgment-debtor, (inasmuch 
ag’ more than one year had elapsed between the 
date of the decree and the application for execu- 
tion), the application, even though it be deemed so 
defective as not to be antapplication for execution, 
must still be regarded asan application made to the 
proper Court in accordance with law to take some 
steps-in-aid of execution. [р. 572, col. 1.] ‚ 

Srinivasa Aiyangar v. Dharni Mudaly, 17 M. L. J. 
446, Pitam Singh v. Tota Singh, 29 A. 301; 4 A. L. J. 
184; A. W. N.(1907) 74, Mahalinga Moopanar v. 
` Kuppanchariar,.17 M. L, J, 485; 8 M. L. T. 21; 80 M. 
541, Kamakshi Pillai v. Ramasamy Pillai, 18 M. L. J. 
14 and Gopal Chunder Manna v. Gosain Das Kalay, 25 
С. 594; 20. W. N. 566; 18 Ind, Dec. (N. 8.) 892, 
referred to. 

- Appeal against an order of the Additional 
| Distrie& Judge, Midnapore, dated the 16th 


: o£ April 1920, affirming that of the Officiating 
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Subordinate Judge of that distriet, dated the 
lst of September 1919, = 

FACTS appear from the judgment. 

Babu Lalit Mohon Mittra (with him . Babn 
Narendra Nath Ohaudhurt), for the Appellant, 
—The judgment- debtor js tbe appellant. 
The appeal arises cut of sertain exeention 
proseedings. My objestion was оп the ground 
of limitation. There was a rent deeree 
passed on 2nd Desember 1912. The firat 
applieation for exeontion was made in 1915, 
The seeond applieation was made оп 22nd 
May 1917. This agplisation was returred 
by the Court on aesount of certain defects, 
with the order to re-file same sorrested within 
a week. That was not done. The third 
application for exeention was filed on i2th 
Desember 1919, My submission is that tbe 
present application is barred by ii 
Refers to Order XXI, rule 17 (2), 
Prosedure Code. The spplieation o 
May 1917 has been filed along 
present applieation. Both Court 
that the applieation ie not 
have relied on oases desided 
Uode. My point is that t 
ought to have applied for 
then prayed for substituti 
persons. 


Babu Bhupendra М, 
Babu Promothanath 
spondent, was not c 

JUDGMENT,— 
judgment-debtor ag 
‘tion of a deorge, 
this Court on the 
‘appeal ina rent 
of the date cft 
for exeoution wa 
from the date 
‘execution a seson 






























"the time allowed. 
was presented on the 
The question in sontro 

-appliestion is-or is not 
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MASIRAN BIBI €, SALIM JEANDA. 


The ‘Courts ‘below ‘have sonsurrently ‘held 
that the objestion of limitation sannot be 
sustained. | 

"The applisation made on the 22nd May 
1917, though defestive in form, eontained 
three prayers, namely, first, that ав one of 
the joint desree.holders had died the peti. 
tioner, who was his legal representative, 
might be permitted to proseed with the exe- 
eution of the desres in that eharacter as 
also in his own right; secondly, that as the 
other deeree holder did not join in the ap. 
plieation, an order might be made in the 
terms of rule 15 of Order XXI of the Civil 
Prosedure Code: and thirdly, that inasmueh 
as one of the judgment-debtors had died, the 
notise contemplated by rule 22 of ‘Order 
ХХІ of the Code might be issued. It is 
ain that the exeaution eould not proceed 

ot with leave obtained from the Court 
Б. of ithese. respests, Now, as was 
uf ‘by this Court in the sase of 
Kamia Pershad (Y),an applieation 
gn-in-aid of execution, in order 
be in a&ssordanse with ‘law, 
ing of Artisle 182 of the 
e Indian Limitation Ást, 
g for some relief whish 
ent to grant, The three 
desree-holder sought 
within the. sompe- 
ant. Indeed it was 
issue a notice upon 

of the deseased 
lush. as more than 
ween the date of 
ation for exeantion, 
it is plain that the 
May 1917, even 
betive as not to 
hon, must still be 
п паде to the proper 
э with law. to take some 
айол. This view is sup- 
‘series of desisions. Thus 
Srinivasa Aiyangir v. Dharwi 
was ruled, cn the, authority 
Ы. Рінат Singh v. Tota Singh 
Bation by а legal represen- 
holder for.an order resognis- 
¿holder is not prohibited 
dure Oode and -ofise. 


/ "A 
|с L. J. 19. 
p Jajek A: WSN, (907) 
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quently sueh -an -applisation js a step-in- 
aid of exesution within the meaning of 
slanse 4 of Artisle 179 cf the Indian Limi- 
tation Ast of 1877. Again, in the ease of 
Mahalinga Moopanar v. Kuppanchartar (4), it 
was ruled that as there was nothing in 
section 232 of the Code of 1882 to prohibit 
a transferee-desree-holder from applying for 
and obtaining an order under gestion 368 of 
that Code o bring in the representative of 
a defendant on resord, an application for’ the 
purpose ‘is а step-in-aid of exeoution’ within 
the meaning of elause 4 of Artidle 179 of 
the Limitation Ast, Finally, in the case ‘of 
Kumakshi Pillai y. Ramasamy Pillai (5), it 
was ruled, on the authority.of the desision of 
a Poll Bensh of this Üourt in Gopal Ohunder 
Manna v. Gosain Das Kalay (6), that an 
application for exesution, though defestive 
in form, may help to save limitation, if it 
eontains в prayer for the issue of à ‘notice 
under sestion 248 of the Code of Civil’ Pro- 
eedure of 1859, іп a sase'in whish-sich a 
noties is necessary in order to enable 'exeeu:' 
tion to proseed. i 

We are:of opinion, for the reasons assigned, 
that ‘the objection :of limitation has been 
rightly overruled aud that this appeal must 
be dismissed with osts. "Hearing fee, one 
gold mohur, 

Appeal dismissed, 

(4) 17 M. L, J. 485; 8 M. L. Т, 21; 80 M. 541, 

(5) 18 M. L. 7,14. a 

(6) 28 С. 5945 2:0, W, N, 556; 18 Ind, Dee, (х. в.) 
892. 





OALOUTTA HIGH COURT. 
Orin Runes Nos. 101 Axp 102:0r 1921, 
July 18, 1921. - 
Present:—Justise Sir William Teunon, Kr. 
NASIRAN BIBI AND ANOTRER—D EFENDANTES 
— PETITIONERS ў 
versus B 
SALIM AKANDA AND OragRE—PLAINTIEFR 
—Orposits Parties ix No, 101 og 1921, 
JAFFAR ALI SARKAR.axp.orgars— - 
PrárvriEES--OePosrrE PARTIES 
тн No, 102 or 1921, 


Specific Relief Act (І of 1877), s, 9-—8uit -for 


possession of ‘land—Ordet under ‘s. 1%, Code of 


Criminal Procedure, does not amount ‘to disturbance 


‘of possession, 


An order of a Magistrate made under the pro. 
visions of section 144 of the Oriminal Procedure 
Code, directing & party to abstain from entering 
aland, has nob the effect of disturbing either title 
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or possession, though it may prevent and does 
prevent the exercise of the rights which a person 
in possession would otherwise be entitled to exercise 
m the continuance of the saidorder, [ p. 578, ools. 
1&2. 


Rules against orders of the | Mnneif, 
Beoond' Court, Serajganj, in Suit No. 777 of 
1920. Я . 

Babu Atul Ohandra Gupta, for the Peti- 
tioners.— T bere were two suits instituted: by 
the plaintiffs under sestion 9 of the Spesifia 
Relief Aet, Before one san get relief 
under sestion 9 of. the Speaifis Relief Aot, 
he must conelusively show that he 
was in possession at the time of dispos- 
session. By an order made under seotion 


144, Criminal Ptoeedure Code, the learned 


Sub Divisional Offiser, direoted. the plaintiffs 
not to enter upon the lands in question for 


& period of two months after the 23rd Maroh. 
1920, It is elear that the dispossession | 


was not at the instanee of the defendant, but 
really under the express orders of the Sub- 
Divisional Offieer. Seotion 9 of the Spesific 
Relief Aet applies to actual possession, and 
not to eonstruetive possession. 
. Refers to sub-olause (6) of seotion 145, 
Oriminal Proeedure Oode, and Azimuddin 
Ahmed v. Alauddin (1). 
Baba Mohint Mohan Ohakravariy, for the 
Opposite Party, not called upon. 
JUDGMENT ,—These two Rules arise out 
, of two suits brought under the provisions of 
, Seation 9 of the Specife Relief Act. It has 
been found by the Court below that the 
plaintiffs were in possession of the lands in 
question within six months before the institn- 
tion of the suit and aesordingly a deerce 
was made in their favour. The question 
that is raised in the present Rules and 
that was raised in the Court below is, 
what effect is to be attributed to an 
order made by a: Magistrate under 
seotion 144, Criminal Prosedure Code. By 
ап order made under that seetion by the 
Sub-Divisional Officer haying jurisdiotion 
over the area in question, the Sub- Divisional 
Offiser dirested the plaintiffs to abstain from 
entering upon the lands now in question for 
the period of two months next after the date 
of the said order, the said date being the 
23rd Marsh 1920. The dispossession alleged 
by the plaintiffa was on some date between 


(1) 43 Ind, баз. 158; 22 C. W. М, 981. ` 
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the 23rd Mareh and the dateon which the 
suit was filed, the 25th May 1920. It is. 
contended that it should have been held that 
the plaintiffs were dispossessed not by any set 
of the defendant but by the Sub-Divisional 
Offieer's order made under the provisions 
of seetion 144, Oriminal Prosedura Code. But 
Iam unable to take this view of the effest 
ofan order made under the provisions. of 
that sestion. Sush an order has not the 
effest of disturbing either-title-or-possession, 
though it may prevent and does prevent ө 
exersise of the rights whieh a person in 
possession would otherwise be entitled to 
exereise during the sontinuanee of the said 
order. 5 

These Rules are dissharged with soste, one 
gold mohur in eash ease, 

Rules discharged, 


ALLAHABAD HIGH COURT, 
Civit Revision PerITIoN No. 137 or 1920, 
July 7, 1921, 
Present: — Justiee Sir Р, О, Banerji, Кт, 
Baji ZAMIRUL HASAN KHAN-— 
DerENDANT—PETITIONER 

| versus 
IMDAD ALI KHAN-— PrAINTIFF—. 
Opposite PARTY, 

Provincial Small Cause Courts Act (1X of 1887), s. 85 
тай Cause Court suit—Munsij having Small 
Cause Court powers transferred—Successor not invested 
yid Small Cause Court powers—Trial of suit— 

ppeal, 


` Where a suit of the nature cognisablo in a Court of 


Small Causesis filed in the Court ofa Munsif who 
is invested with the powers of а Small Cange Court 
Judge but is tried as а regular suit by his successor. 
who is not invested with the powers of g Small 
Cause Court Judge, an appeal lies from the decree 
of the Munsif and it is not necessary for the 
Munsif to return the plaint for ‘presentation on the 
regular side of the Court. (p. 574, col, 1.] 

Sarju Prasad v. Mahadeo Pande, 29 Ind, Cas, 996; 
87 A. 450; 18 А.І, J, 639, relied ‘upon, : 

Civil revision from an order of the First 
Additional Subordinate Judge, Aligarh, 
dated the 19th July 1920, 

Mr. 5; Abu Ali, for the Applieant, 

JUDGMENT.—This isan applieation for 
revision against an order of the First "Addi. 
tional Subordinate Judge of Aligarh, refusing 
to *entertain an appeal preferred by tlhe 
applisánt and dismissing it on the ground 
that no appeal lay, The fasts were these; 
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A guit was brought in the Court of a Munsif, 
who had been vested with the juvisdietion 
of a Court of Small Caases, for the recovery 
of damages for eutting down the branch of 
a tree, The suit was undoubtedly one of the 
nature sognizable in a Court of Small Causes 
and was aesordingly instituted on the Small 
Oause Court side of the’ Munsif’s Conrt. 
Before the oase eame to trial, the Munaif 
proseeded on leave and was sueseeded by an 
officer who was not vested with the powers 
of a Small Cause Court Judge. Не tried 
the suit as a regular suit and made a deeree 
for a portion of the slaim. An appeal was 
preferred from that desree, but the Appellate 
Oourt refused to entertain the appeal and 
held that no appeal lay, This view of the 
lower Appellate Court is, in my ‘opinion, 
erroneous, Under the provisions of section 
35 of the Provineial Small Cause Courts Aot 
if a Court vested with the powers of a Court 


of Small Causes seases to have sush powers, . 


the officer who tries the sase should try it (as 
a anit which he would ordinarily have tried. 
In tke present ease the Munsif who tried 
the suit had no Small Oanse Court powers 
and, therefore, he was bound to try the suit 
ава regular suit instituted in the Court of 
& Munsif who did not possess Sma]l. Cause 
Oourt powers. Inthe present instanee the 
Munsif tried the suit and, therefore, an appeal 
lay from his deeree to the District Judge. 
"The Appellate Court seems to have been of 
-the opinion that the Munsif ought to have 
returned the plaint for presentation on the 
.reguiar side of the Court. -I do not agree 
.with this view, as at the time when the 
Munsif proceeded to try the anit he had no 
jurisdietion to try it as & Small Cause Coürt 
„Buit, and the only way in whieh he eould 
‘have tried it was aga regular suit, and this 
-is what sestion 35 of the Small Cause Courts 
Aet provides. This oase ів very similar to 
that of Sarju Prasad v. Mahadeo Pande (1). 
.lagree with the ruling in that ease and 1 
hold that the Distrist Judge had jurisdietion 
‘to entertain the appeal and the lower Appel. 
late Court ought to have tried it on the 
merits. I allow the applisation, set aside 
the desres of the lower Appellate Oourt 
‚апа remand the sase to that Oourt with 
direstions to try it on the merits. Ораз 
here and hitherto will be costs in the satse, 
Application allowed, 
(1) 29 Ind, Oas, 996; 37 A. 450; 13 A, L. J, 689. 
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CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deorsa No. 1478 
- ок 1919. | 
July 19, 1921. 


T 


Preseni:—Justiee Sir №, R. Chatterjea, KT., 


and Mr. Justice Pearson. 
GANGADHAR KALWAR— 
DEFERDANT— APPELLANT 
versus 
Musammat SEKALI TELINI ляр OTHERS— 
PrarNTIFFA— RESPONDENTS. 
Res judicata— Two suits tried together—Issue same in 


both suits—Appeal in one swit—Decree in other suit 
operates as res judicata. 


Where two suitsin which the same question is 


in controversy are tried together and the evidence 
is the same, but two separate judgments are 
delivered and an appeal is filed only against the 
decree in one suit, the decision in the other suit, not. 
having been appoalod against, operates as res judicata 
in the former suit. Гр. 576, col 1.] 

Abdul Majid v. Jew Narain Mahto, 16 C. 233; 8 Ind, 
Dec. 1м. в.) 154, Mariamnissa Bibi v. Joynab Bibi, 88 
О. 1101; 10 C. W. N. 984; 4 О. L, J. 149, Zaharia y. 
Debi, Ч Ind. Сав, 156; 7 A. L. J, 861; 38 A. 51, 
Dakhni Din v. Ali Asghar, " Ind, Cas. 909; 38 A. 
181 7 A. L, J. 995, Lat Muhammad v. Shakuran, 18 
Ind Cas, 867, Midnapore Zemindary Oo, Ltd, 
v. Nitya Kali Dasi, 24 Ind. Cas. 248, Panchanade 
Felan v, Vaithinatha Sastrial, 29 M. 383;16M.L. J. 
63 and Chajju v. Sheo Sahai, 10A. 123; A. Ү, №; 
(1887) 801; 6 Ind, Dec. (м, а, ) 83, referred to. 

Appeal against a desree of the Addi- 
tional Рівёгіві Judge, Assam Valley Distrieta 
at Sibsagar, dated the 24th of Marah -1919, 
affirming that of the Munsif, Jorhat, dated 
the 18th of August 1917, " 
` Babu Dwijendranath Mukherjee, for the 
Appellant. The defendant is the appellant. 
The appeal arises out of a suit for damages 
for malieious proseention, The faots shortly 
are these, The defendant had a desree 
against one Janki, whose homestead was 
attashed in execution of the deeree. At 
the time of attashment there was analtersa- 
tion and hot words were used hy the 
mother, wife: and brother's wife of Janki, 
І brought a eriminal ease under section 504, 
Indian Penal Code, whioh was dismissed. 
Then the present- ease was brought and І 
too brought a suit for damagea for use of 
abusive language. The two suits were 
tried together and my suit was dismissed, 
Plaintiffs suit was decreed for Ев. 100. I 
appealed against that deoree, but did not 
prefer any appeal against the order of dis. 
missal of my suit. The learned Judge has 
dismissed the appeal, afürmiug the deeree 
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on the ground that it was barred as res 
judicata and that there was no reasonable 
and probable sause inasmueh as I did not 
appeal against the order of dismissal of my 
anit. I submit there ean be no res judicata, 
Both suits were tried together and the same 
evidense was used in both the eases. Refers 
to Abdul Majid v. Jew Narain Mahto (1), 
Mariamnissu Bibi v. Joynab Bibi (2). ТЬе 
eases in Zakaria v. Debi (3), Dakhni Din v. 
Ali Asghar (4), Lal Muhammad v. Shakuran 
(5) and Midnapore Zemindary Оо. Lid, v. Nitya 
Kali Dasi (6), whieh have been relied upor 
by the Judge, are all distinguishable. In my 
oase the onus of proving the use of abusive. 
language was on me; in the plaintiff's ease, 
on the other hand, it was on the plaintiff. 
Refers to Abrath v. North Eastern Ry, 
Qo. (7). The learned Judge ought to 
have found whether there was reasonable 
and probable sause. He erred in holding that 
the question need not be gone into, Refers 
to Panchanada Velan v. Vatthinatha Sastrial 
(8), where it was held that in oases like 
these the dostrine of res judicata cannot be 
a bar, The desreea might have been separate, 
but the sases were tried together on the sare 
evidenes and the judgments also were deliver. 
ed on the very same day. I would pray for 
a remand for sonsideration of the question of 
malise, 

Moulvi A. S. M. Akram, for the Respond. 
ents,—The whole question is whether there 
' was а desision of the question in the previous 
guit, His suit was decided first, though in 
course of the same day. The question in 
both the suits was the same, It has been 
desided that there was no abuse in his саве, 
Leaving aside the question of res iudicata, 
the findings of faot are in my favour. It has 
been found that there ‘was no reasonable and 
probable sause and in sueh a ase maliae is 
;presumed to eome in. 
- Babu Duwijendra Nath Mukherjee replied 
briefly, 

JUDGMENT,—This appeal arises ont of 
a suit for damages for malicious proseeution. 

It appears that the defendant (Ganga- 

(1) 16 0, 283; 8 Ind. Deo. (х, в.) 154, ` 

(2) 38 О, 1101; 10 C. W., N. 984; 4 O. L. J, 149. 

(8) 7 Ind, Ова. 166; 7 A. L. J. 861; 88 A. 61. 

(4) 7 Ind. Cas, 909; 33 A, 161; 7 A. L. J, 995. 


(5) 18 Ind, Cas, 867. 
(0) 24 Ind, Oas, 248.j 


(7) (1883) 11 Q. B. D. 440 at p. 455; 52 L, J. Qi B.. 


620; 49 І, T, 618; 82 W. R. 50; 47 J, P, 692. 
(8) 29 M, 388; 16 М, L, J, 68, 


INDIAN OASES. 


575 


dhar) brought a eriminal ease under sestion 
504, Indian Penal Code, ageinst the plaintiffs, 
who are the mother, wife and brother's 
wife respestively of one Janaki Teli, against 
whom he had obtained a deeree and taken 
cut attashment of his homestead. The 
eriminal ease was dismissed and thereupon 
this suit for damages for malieious pro- 
seontion was institnted by the plaintiffs. 
The defendant (Gangadhar) also brought a 
suit for damages against the plaintiffa for 
having used abusive language to him (the 
defendant). 

The suits were tried together upon the 
same evidenee, but two separate judgments 
were pronouneed. The suit instituted by 
the present defendant for dameges against 
the plaintiffs for having used abusive lan- 
спаде was dismissed and then the plaintiffs’ 
suit for damages for malioious proseoution 
was desreed, The defendant appealed to the 
lower Appellate Court in the suit for 
damages for malisious рговевпбіоп and did 
not appeal against the deeree in the suit 
instituted by him, The learned District 
Judge held that the desision in the latter 
oase operated as res judicata, He was also 
of opinion that if there was по abuse, there 
could have been no reasonable oanse and 
upon that finding dismissed the appeal with- 
out soming to any finding upon the question 
of malice. . 

The defendant has appealed to this Court. 

Two contentions have been raised before 
us. The first is that the decision in the 
first suit does not operate as res judicata, 

There is some divergense of judicial 
opinion upon the question whether the desree 
in one of two suits tried together and 
governed by the same judgment, in whish 
the same question is in sontroversy, operates 
as res ;udtcaéa in the other suit if no appeal is 
preferred in the one suit, although an appeal 
is preferred in the other, [See the eases 
of Abdul Majid v. Jew Narain Mahto (1), 
Mariamnissa Bibi v. Joynab Bibi (2) and 
Panchanada Velan ү. Vatthinatha Sastrial 
(8).] In all these cases it was held that 
the desision in one of the suits does nat 
operate as res judicata in the other, 

A eontrary view was taken in oertain 
desisions of the Allahabad Hii Court. See 
thee gases of Ohapu v. Sheo ai (9) and 
Zaharia v, Debi (3) (where thé oases on the 

(9) 10 A, 128; A. W. N. (1887) 801; 6 Ind, Dec, 
(N. в.) 88. 







-576 


point are oollested), Dakhni Din v. Ali 
Asghar (4)and Lal Muhammad v. Shakuran(5): 

In the ease of Midnapore Zamindary Оо. 
Lid, v. © Nityakali Dasi (6) (а desision of 
this Court) the two suits were tried sepa- 
rately and the evidense also appaars to have 
been different. . 

It is unnesessary to diseuss the other senses 
on the point, bseause in the present ease 
there were two separate judgments though 
ihe evidenoe was the same, aud the deoision 
in the suit brought by the defendant 
Gangadhar was the earlier one, We think 
that in these sireumstanses the earlier desi- 
sion in Gangadhar’s suit not having been 
appealed against, operates as res judicata in 
the other suit. 

The question at issue, whish was sommon 
to both the suits, was whether the plaintiffs 
did use abusive language towards Ganga- 
dhar, The onus of proving the affirmative 
of that issue was upon Gangadhar who was 
the plaintiff in the suit for damages, and 
the onus of proving that there was no 
abusive language used was upon the ladies 
who were the plaintiff in the suit for 
malisious prosesution. But the finding is 
that the plaintiffs (the ladies) did rot use 
any abusive language аб all to the defend. 
ant Gangadhar and that the sase that the 
plaintiffe used abusive language was false. 
That being 80, we do not see how upon the 
face of that finding in the suit brought by 
Gangadhar the question is still open for 
desision in the other suit, So faras that 
isse is sonserned, we must hold that the 
desision in the suit instituted by Сарва. 
ühar not having been appealed against, 
operated as res judicata, 

The sesond contention is that the learned 
Judge was wrong in dismissing the appeal 
without desiding the question whether the 
defendant in bringing the oriminal ease 
was aetuated by maliee, The Oourt of first 
instance eonsidered that question salso, but 
the. learned Judge has merely held that 
if there was no abuse, there eould have 
been no reasonable sause, 

The deores of the lower Appellate Court 
must aseordingly be set aside andthe case 
sent bask tzathat Court in order that the 
question . „Иве may be eonsidered and 
the ca ү ей of according to law, * i 

Costa to "nue the result. 





Oase sent, back, , 
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3 
BOMBAY HIGH OOURT, 
First бить ArPRAL No, 318 om 1920, 
August 30, 1921. 

Present: —Sir Norman Maoleod, KT, Ohiet - 
Justise and Mr. Justise Shab, 
KESHAVLAL MAGANLAL ENYEDI 
APPELLANT 
versus 
_AMBALAL VENIRAM AND OTHERS: 

—~ RESPONDENTS, 

Guardians and Wards Act (VIII of 1890), s, 8— 
Minor in custody of father—Stranger, when can be 
appotated guardian, 


Any friend of a minor may approach the Court 
in the case of the minor being ill-treated, and 
invoke the protection of the Oourt on behalf of the 
minor. But itis another question altogether if an 
outsider invokes the protection of the Court for a 
‘minor who is in the lawful custody of her father, 
unless the applicant can satisfy the Oourt that it 
is for the welfare of the minor that an order should 
be made against the father. [p. 577, col, 1,] 

A Court should require very clear and strong 
grounds to hold that it is for the welfare of a minor 
girl that she should be separated from her father and 
left under the care of a stranger. [p. 677, col. 2.] 

Where & stranger made an application under the 
Guardians and Wards Act to deprive a father of 
the custody and the natural guardianship of his 
minor girl, оп the ground’ that she was about to 
be married at the early age of four which would 
expose her to the risk of premature widowhood, and 
that the father waa about to sacrifice his daughter's 
interests by resorting to the practice of Sata marri- 
ages with a view to secure a bride for himself: 

Held, that general considerations of that character, 
avhich were not opposed to the practice of the 
community to which the parties belonged, could not 
be accepted as a sufficient ground for depriving the 
father of such rights as he had to look after the 
welfare of his minor children, [p. 577, col, 2.] à 

Appeal from a девіміоп of the District 
Judge, Ahmedabad, in Missellaneous Appli- 
cation No. 45 of 1920. 

Mr. G. N. Thakor, for the Appellant, 

Mr, Y. N. Nadkarni, for Respondent No, 1, 

JUDGMENT, 

Mactzop, C. J.—This was an application 
under the Guardians and -Wards Ast by 
the Kulmukhtyar of the Shankaracharya of 
the Sharadapith, Dakore, purporting to 
be the spiritual head of the sommunity 
to whieh the opponents belonged. The 
овсавіоп of the application was the approaeh- 
ing marriage of the. girl for whom: it 
was sought to get a “guardian appointed. 
In the petition the Kulmukhtyar- said: 
“The opponent No. 1, the father- of the 
girl,-is unfit tp. be .the guardian. of 
the person of the minor for the reasons 
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stated in paragraph ^92," ' that is to 
say, besause he was going to marry the 
minor girl who was only four years’ old, 
and thus saerifea her in order to get а 
wife for himself, and besause the petitioner. 
apprehended that the minor girl might be 
left a widow at an early age, The 
Kulmukhtyar, therefore, prayed that the 
Court should give him the eustody of the 
minor and appoint him guardian of the 
person and of the property of the minor. 
| Now, it may be sonseded that any 
friend of a minor may approach the Court 
in the ease of the minor being ill-treated,. 
and invoke the protection of the Court оп 
behalf of the minor. Bat it is another 
question altogether if an outsider invokes 
the protection of the Court for a minor 
who is in the lawful eustody of her father, 
unless the applicant oan satisfy the Court 
that it is for the welfare of the minor 
that an order should be made against the 
father. The reason here for aeking the 
Court to interfere is that the father is 
marrying his danghter at the age of four, 
which would leave her to the risk of 
besoming a widow during infansy. As 
the learned Judge remarks, suoh a marriaga 
would be in conformity with the rulea of 
the oaste and. the practises prevailing in 
the eommunity, to whioh the father belongs. 
However shosking an idea it may seem 
to other minds that an infant ehild should 
go through tha ceremony of a marriage 
ina sommunity whish does not permit 
widow re-marriage, still it is not for this 
Court to enter into considerations of that 
kind. Whatever our own opinion may be, 
we have to consider in every gase, 
whioh somes before us, the rules of the 
saste and the prastises whieh prevail in 
the partionlar community to whieh the 
parties belong. It would certainly be far 
more unjust and injurious if we were to 
gof up.our own opinions snd enforee upon 
the parties the manners and customs whieh 
we consider they should aonform to rather 
than those amongst whieh they have been 
brought up. The Judge was perfestly 
right in the sonslusion whish he eame to, 
The appeal must be dismissed with aosta. 
. sag, J.—I agree. The appellant in this, 
ease sought in the Distrisí Court, by an 
application under the Guardians and Wards 
Act, to deprive the father of tha sustody 
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and the natural guardianship of the minor 
girl, on the ground that she wa1 about to bs 
married at the early age of four  whish, 
would expose ber to the rimk of prematura 
widowhood, and that the father was about 
fo sasriüise his daughter's interésis by’ 
resorting to the prastioe of Sata marriages, 
with a view to sesure a bride for himself. 
І do not think that general sonsiderations’ 
of that character, whioh are not opposed’ 
to the prastioe of the sommunity to whieh’ 
the parties belong, san be ordinarily 
accepted as а suffieient ground for depriv- 
ing the father of suoh rights as he’ has, 
to look. after the welfare of his minor 
children. The lower Court, it seems to. 
me, was perfestly right in not entertaining 
this &pplieation on the grounds dimslosed 
in the. applisation, I do not say that a 
person in the position of the present, 
applicant oannot some forward as a friend 
of the minor to seek the protection of the. 
Oourt forthe minor. It must depend upon. 
the fasts and sircumstanses ofa partioular 
ease. But in the present case the grounds 
alleged are based more or less upon broad’ 
considerations eonesrning the prastice and 
custom in & partionlar sommunity; and it 
sesms to me that it would be very unsafe. 
to acsept them as justifying an interferenae : 
with the right of the father io the виводу, 
and guardianship of his minor daughter. 
The Oourt should require very alear and: 
strong grounds to hold. that.it is for the 
welfare of the minor girl that she should 
be separated from ber father and left under 
the sare of a stranger. 


Z К. Appeal dismissed, 


OALOUTTA HIGH OOURT. 
APPEAL FROM ORIGINAL Dackes No. 120 
- ОЕ 1910, 
January 21, 1921, 
Present : —Sir John Woodroffe, Кт., 
and Mr. Justise Walmsley. 
R. С. SEN —PLAUIFF-— ÁPPELLANT 
versus 
TRUSTEES rog tas IMPROVEMENT or 
'OALGUTÜUA ASD ANOTHER — DEFENDANT 
‚ .. — Rreponpents, EE 
Land Acquisition Act (Т of 1804) —Piecemeal acqui. ^ 
sition—-Caleutta Improvement Act (Beng. dct V of^ 
1911), ss. 81, 73 — Acquisition of surplus land for res 
coupment purposes. 


э 
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There is a distinction between two cases of what 
has been called piecemeal acquisition. A declaration 
may be issued for & quantity of land consisting of 
several holdings belonging to different owners, It 
is thus often necessary to make separate awards for 
different portions of the land covered by & single 
declaration. "There is no objection to separate pro- 
ceedings being taken in respect of several holdings. 
It is, however, a different matter where there is one 
holding. In such & case there cannot be a piecemeal 
acquisition, inasmuch as the Land Acquisition Act 
contemplates only one notice, one proceeding and one 
award to be given, taken and made regarding one 
holding and one ownership, [p. 679, cola 1 & 2.] 

By a notification of 16th February 1915 the Govern- 
ment declared that а certain area was required in 
Caloutta for public purposes. Before any further 
steps were taken under the Land Acquisition Act, а 
Division Bench of the High Oourt held in a case 
that the compulsory acquisition of surplus land for 
the purpose of recoupment was not authorised by the 
Oaloutta Improvement Act. Pending an appeal to 
the Privy Council against that decision of the High 
Court, the Government ordered that unless the owner 
wished the whole of his premises be acquired, a 
portion outside the roadway, which was being form- 
ed, should be excluded from acquisition In pur- 
suance of this policy the Collector acquired only а 
small portion actually required for the roadway. 
Meanwhile the Judicial Committee as well ag a Full 
Bench of the High Court held that the acquisition 
of land for recoupment purposes was not illegal, 
Upon this the Collector proceeded to acquire the 
balance of the land mentioned in the Notification of 
16th February 19 b. Thereupon the owner sued for 
а declaration that the Collector was not entitled to 
acquire the land in suit and for an injunction: 

Held, that, after the Full Bench and Privy Council 
decisions, the Collector was not debarred from further 
proceeding with the acquisition which he had kept in 
abeyance pending recognition of the principle of 
recoupment by superior tribunals. [p. 679, col. 2.] 

Appesl against a deoreeof the Subordi- 
nate Judge, First Court, 24-Perganas, 


dated the 13th September 1918. 


Mr. Н. D. Bose, Babus Manmatha Nath 
Mukherjee, Satindra Nath Mukherjee and 
Santtmoy Mazumdar, for the Appellant. 

Messrs. S. B. Das and MoNair and Babu 
Ambicapada Ohowdhurz, for the Respondents. 

JUDGMENT. 

Wooprorrs, J.—The plaint seeks for а 
deslaration . that the defendants are not 
entitled to asquire the land in suit and 
for an injonstion, Ву a notification of the 
16th February 1915 the Government deslared 
that a portion of the premises No. 147, Russa 
Road, amounting to 1 bigha 16 cottahs and 8 
ehattake was required for publie purposes, 
namely, a street seheme framed by the 
defendants as Trustees for the Improvement 
of Oaleutta. No побоев was given under 
seetion 9 of the Land; Aequisition Aet for 


two years. Meanwhile a question arose in 
two other sases whether the sompulsory 
acquisition of surplus land for the purpose 
of recoupment was authorised by the Caleutta 
Improvement Aot, In а ease decided in July 
1916 before Greaves, J., the question was 
answered in the affirmative. In the follow- 
ing’ month the High Court (Mookerjee and 
Ouming, JJ.) held to the sontrary, namely, 
that resoupment was not one of the purposes 
ofthe Ast, This desision, until reversed, was 
binding on the Collestor. It besame ођуіоцв- 
ly necessary that the work of the Trust, 80 
far as it might eonflist with this ruling, 
should be kept in abeyance pending the 
recognition of the legality of the prinsiple 
of recoupment.  Ácoordingly on the 20th 
March 1917 the Government ordered that 
unless an owner wished the whole of his 
premises to be acquired, the portion outside | 
the roadway whieh was being formed should 
be exeluded from aequisition until the 
question of reaoupment was settled. It is 
obvious that no qaestion of abandonment 
arises on the fasta, nor is this alleged 
before us. In pursuance -of this policy 
which was the only reasonable one under 
the siroumstaneces, notice was issued on 
the 30th Mareh 1917 for the sasquirement 
of ДА cottahs 10 chittaks and 27 sq. 
feet only in lien of 1  bigha 16 cottahs 
and 3 sq. feet as set ont in the original 
declaration. It was then ascertained that 
the portion of the premises intended to be 
taken and aetually required for the exeen- 
tion of the ssheme consisted mostly of a 
tank whieh existed in the premises and 
measured 8 cottahs 4 chiiiaks and 34 sqi 
feet. The plaintiff’ objeeted to the acquisi- 
tion of any. portion of the premises 
other tban the sarea last mentioned, 
The plaint alleges an assurance by the 
Collestor that the aequisition would be eon- 
fined to this area, But this is denied and 
it is not argued before us either that there 
was any abandonment of right or agreement 
restrieting acquisition, The argument for 
the appellant is confined to the point that 
the Ast does notallow what has been called 
piecemeal acquisition, An award was made 
on the 2¥th May 1217 in respest of this eight 
cottahs odd. К . 
Meanwhile an appeal was filed to the 
High Oourt in its Appellate Jurisdistion 
against the desision of’ Greaves, J. (of 17th . 
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July 1910) and was heard by Sanderson, C. J., 
Woodroffe and Chitty, JJ, This Benah [see 
Mant Lall Singh v. Trustees for the Improvement 
of Oaleutia (1)), being in disagreement with 
ihe decision of Mookerjee and Cuming, JJ., 
in Trustees for the Improvement of ОаїсиНа v. 
Ohandra Kanta Ghosh (2) above mentioned, 
referred the question of resoupment to а 
Full Beneb, whieh held on -August 14th 
1917 (Chatterji, J., dissenting) that the Cal. 
outta Improvement Aot does authorize the 
Board of Trusteee to acquire land вот. 
pulsorily for purposes of recoupment, that 
is, by’ selling or otherwise dealing with the 
land under seotion 81 or by abandoning the 
land on sonsideration of the payment of 
а sum under section 78. Subsequently the 
desision of Mookerjee and Cuming, JJ., was 
reversed by the Privy Couneil [Trustees 
for the Improvement of. Calcutta v. Ohandra 
Kanta Ghosh (3) , who adopted the view as 
to resoupment taken by the Fall Benoh, 
There being after the desision of the Fall 
Boneh an authoritative desision on the ques- 
tion of recoupment, the Oollestor on the 
7th November 1917 gave notiee that he 
would acquire the balance of the land 
mentioned in the deslaration of 16th February 
1915. То this objeetion is taken, the argu- 
ment being that the Land Acquisition Act 
sontemplates one deslaration, one notiee, one 
proeeeding and one award and as there was 
already one proceeding and award in respest 
of the 8 cottahs odd, itis sontended that 
the power to take aetion under the Aot 
was exhausted and the subsequent asquisition 
was without jurisdietion. We must distin. 
guish between two oases of what has been 
salled piesemeal acquisition. A declaration 
may be issued for a quantity of land eon- 
sisting of several holdings belonging to 
different owners. Itis thus often nesessary 
to make separate awards for different portions 
of the land sovered by в single declaration 
(See Exeontive Instruetions, Government of 
Bengal, Oh. V, 554). There is no objec. 
tion to separate proseedings being taken in 
respest of separate holdings. It is, however, 

(1) 44 Ind. Oas. 770; A6 О, 843; 270.1. J. 1; 22 
О, W. N. 1 (F. B.). 

. (2) 36 Ind. Cas, 749; 44 О, 219; 24 O, L, J, 246; 
21 0. W. N. 8. : s 

(8) 68 Ind. Cas, 82; 47 0.500; 82 C. L. J. 65; 11 
L. W. 566; 38 M. L.J. 5115 18 A. L. J, 621; 22 Bom. 
L. R. 586; 24 О. W. М. 881; 2 U, P. L. R, (P. 0.) 98; 
Я.І, A. 45 (P. 0.) : 


a different matter where (as here) there is 
one holding. In sush a ease it does nof 
seem reasonable to hold that there oan be a 
piesemeal acquisition, Had it, therefore, not 
been for the judisial decisions to whieh I 
have referred, І should have been disposed 
to hold that the proseedings were not 
valid as the Ast refers only to one noties, 
one proeseding and one award to be given, 
taken and made regarding (in my opinion) 
one holding and one ownership. But in 
the present case the Colleator was prevented 
from following this воцгав by the desision 
of the High Court (Trustees for the Im- 
pro;smeni of баїсиНа v, Ohandra Kanta 
Ghosh (2) '. If in this partiealar вава an in- 
junstion had been granted and proseedings 
held up regarding portion of the land declared 
for acquisition and proeeedings had gone on 
вв regards the rest, it sould not have been 
eontended that further proceedings were 
barred if and when the injunetion was 
removed, This is not the ease here, but the 
prineiple applies. There was a  deasision, 
though in another suit whieh the Collestor 
was bound to respest, even though it had. 
been passed in relation to other premises, 
He eould not have gone оп to sequire the 
whole land in the teeth of the High Court 
decision against resoupment, When, how- 
ever, the Full Benoh affirmed tha principle 
of resoupment, the Oollestor was . free to 
proseed with the aequisition and did во, 
It would be anomalous and unfair to hold 
that besause the Collector, in obedienes to 
the desision of a Court to whieh be was 
subjest, desisted, pending an appeal from 
that desision, from proseeding with the 
soquisition of the portion of the premises 
&ffested by that deoision, he was thereby 
debarred from further proseeding with the 
acquisition when a Court superior to that 
whieh gave the desision deolared the latter 
to be erroneous, I am of opinion, therefore, 
that the proseedings complained of were 
valid and dismiss the appeal with sosts. 
WALMSLEY, J.—I agree. 


в, D, Appeal dismissed, 
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BOMBAY HIGH COURT. 
APPEALS FROM ORDERS Nos 23 Амр 26 or 1920. 
- September 14,.1921, 

Present :—Sir Norman Maaoleod, Kr., 
Chief Justies, and Mr. Justise Shah. 
SENAJI KAPURCHAND AND OTHERS — 

- DerenbDsantTs— APPELLANTS 
| vertus 
PANNAJI DEVICHAND-—Prarmiige 


—Bz8PONDENT. 
Civil, Procedure Code (Act V of 1908), s. 10, О. 
XXXVIII, т. 5—Suit stayed—Interlocutory orders 
after stay—Receiver—Injunction—Attachment before 


M 


judgment—8Becurity for production of property. 


An.order under section 10-of the Civil Procedure 
Code staying a suit does not prevent a Court from 
making interlocutory orders, such as orders for a 


Receiver or an injunction or an order fo r attach. 
ment before judgment. [p. 580, cola. 1 & 2.] 

Before making an order under rule 5 of Order 
XXXVIII of the Civil Procedure Code в Oourt 
must be satisfied that the defendant, with intent to 
obstruct or delay the execution of the decree that 
may be'passed against him, has brought himeelf 
within the terms of the rule; and it is not sufficient 
that there are merely vague allegations that the 
defendant is about to remove the whole or any 
part of his property from the local limits of the 
jurisdiction of the Court. Lp. 587, col. 2.] . 

Appeals from orders passed by the First 
Class Subordinate Judge at Dharwar, in Suit 
No. 46 of 1919. 

. Mr. Coyagee (with him Mr. 9. S. Rao), 
for the Appellant-Defendant No, 1. 
Mr. P, B, Shingne, for the 

Defendant No. 2. 
. Mr, Desai (with him Messrs. G. N, Thakor 
and В, 4. Juhagirdar), for the Respondent. 

JUDGMENT.—These appeals are from 
two orders made by the First Class Sub- 
ordinate Judge of Dharwar in applications 
by the plaintiff for attachment before 
judgment against the three defendants. The 
appellants are the first defendant and the 
gesond defendant. 

The first point taken was that as an 
order has been made under section lO of 
the Civil Próeedure Code staying the suit 
owing to the pendency of another suit 
between the same parties in the Court at 
Bellary, therefore, по interlosutory order 
sould be made in this snit. But under 
sestion 10 it is provided that no Oourt 
shall proeeed with the trial of any suit 
in whieh the matter in issue eib also 
direetly and substantially in issue in a 
previously instituted suit between the same 
parties, That does rob preventthe Court 


Appellant. 
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fzom making interlosutory orders, sush as. 
orders for a Reoeiver, or ап injunstion, or, 
as in this oase, an order for attashment 
before judgment, Е 

But on the merits ii is . perfeatly clear 
that there were no grounds in this aase 
for making an order under Order XX XVIII, 
rule 9. We have often had fo point ont 
that under rule 5 the Oourt must be 
eatiefied that the defendant, with intent 
to obstruct or delay the exeeution of the 
deeree that may be parsed against him, 
bas brought himself within the terms of 
the rule; and it is not sufficient that there 
are merely vague allegations that the 
defendant is about to remove the whole: 
cr апу part of his property from the local 
limits of the jurisdistion of the Court. In, 
this ease it is alleged against the first 
defendant that he was about to reeover 
the dues of his shop as soon as poa- 
sible and to remove tbe articles in the 
shop. 16 is also alleged against the gesond 
defendant that he was closing two shops, 
one at Bellary and the other at Adoni 
dealing in yarn and Shroff business. But 
of the two shops the shop at Adoni, 
which had dealings to the extent of two 
or three lass, was olosed about the last 
Divali holidays, As the property ‚їп the- 
ssid shop had -been disposed of, nothing 
was left. there. Besides this, the parfner- 
ship shop at Bellary, whioh had dealings 
to the extent of two to three  laes, had 
almost elosed its business and had dwindl- 
ed into a very petty concern. 

On these allegations the Court should 
certainly have asked for further evidence 
before making an ех parte order oalling 
upon the defendanta to furnish seonrity. 
The defendants-appellants thereafter pro. 
dueed ample evidenee before the Court that 
they were substantial merehants, and were 
not about to dispose of their property with 
intent to obstruet or.delay the exeention of 
any dearee that the plaintiff might obtain 
against them, while there. was no evidence 
produeed by the plaintiff to support the, 
allegations whieh he made in Mareh 1920, 
so that the original oxder ought to have 
been dissharged instead of the attachment 
being confirmed. The Judge says: “Ag: 
regards defendant No. 1, Exhibits 32 to 37 
prove. the general reputation of defendant 
No, l's firm and nobody has a word £g. 
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sey against it, Wa want evidenee as to 
wbat is going oh resently there. On this 
point none of -tbe deponents in Exhibits 32 
to 37 oan enlighten us, For-none of them 
say if they themselves attended defendant 
No. 1’s shop at Bellary, and if so, when was 
it last? For all these reasons I am satisfied 
that the applisation in Exbibit 25 A was 
granted on good grounds.” But as we 
have’ already observed, when considering 
Exhibit 25 A, it is quite clear it afforded 
no ground whatever for issuing the order 
against the appellants. Тһе appeals, there- 
fore, must be allowed, the attashment 
before judgment removed and the seourity 
dissharged, The appellants must get their 
aosts of the proseedings in this Court and 
in the Court below. 

2. Е. Appeals allowed. 


. OALOUTTA HIGH COURT, 
LETTERS Parent Appear No. 65 or 1920. 
July 22, 1921. 
Present:—Justios Sir Asutosh 
Mookerjee, Кт., and, Mr. Justioe Panton, 
PANCHU GOPAL CHATTOPADHYA 
AND ANOTSER— DEFENDANTS— 
APPELLANTS 
versus 
Srimati MATANGINI DEBI—P tatstivr 

` — RESPONDENT. 


Easement—House—Obstruction to light and air— 
Benamidar entitled to sue, 


A benamidar in respect of a house is entitled to 
bring a suit for removal of an obstruction to access 
of light and air in the house. [p. 582, col. .] 

Gur Narayan v. Sheo Lal Singh, 49 Ind. Cas, 1; 28 
О. W. N. 591; 17 A. L. J. 66; 36 M. L. J. 68; 9 L. W, 
336; 10. P. L. R. P. О.) 1; 46 C. 566; 12 Bur, 1. T. 
192; 46 I. A. 1 (P. C.), followed. 

-Lettera patent appeal against a judg- 
ment of Sir Syed Shamsul Huda, Kt., dated 
the 15th of July 1920,in Appeal from Appel- 
late Deeree No. 1051 of 1919. 

Babu Hishendra Nath: Sircar, for the 
Appellants.— The defendants are the appel- 
lants. The appeal arises out of a suit to 
enforee a right of easement of light and air 
in respest of & premises in Chinsurah. The 
ease for the plaintiff was that she enjoyed 
the right for over 20 years and, therefore, 
she prayed for a deeree, whish was given 
by the Firet Court. On appeal the suit. was 
‚ dismissed on the ground that the plaintiff 
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being а benamdar, she sould rot maintain 
the suit. On appeal from that desision this 
Court has reversed the desision. My sub- 
mission is that that the plaintiff being a 
benamdar, eannot maintain the suit. Refers 
to Gur Nurayan v. Sheo Lal Singh (1). My 
next point is that she being a Hindu, is 
entitled only to residense in the house and, 
therefore, eannot aequire the right of ease: 
ment, As regarda my first point, of aourse, the 
true owner sould sue, She has brought the 
suit on the allegation that she has aequired 
that right herself as the realowner. She has 
been found to be only a benamdar. She is at 
the house by leave and lisense of the true 
owner. А right of easement san be asquired 
by the owner or ossupier, She must prove 
that she isan oasupier. I submita benam- 
dar oannot acquire the right on behalf of the 
owner when the owner is in aetual овворв- 
tion, She has no right of suit, As regards my 
other point I submit a Hindn widow, being 
entitled in law ёо а mere right of residenee, 
sannot maintain a suit of this nature, 
Babu Debendra Nath Mondal, for the Re- 
spondent, was not salled upon to reply. 
JUDGMENT.—This is an appesl under 
elause 15 of the Letters Patent from the 
judgment of Mr, Justise Huda in a suit 
instituted for the removal of an obstruetion 
to ascess of light and air in a house slaimed 
by the plaintiff as her own property. The 
suit was deereed by the Trial Court. On 
appeal, the Subordinate Judge dismissed the 
suit, on the ground that the plaintiff was, 
benamdar of her husband and sould not 
consequently maintain a suit for enforeement 
of right of user of light and air. On appeal 
Mr. Justice Huda has set aside that desision 
and has remanded the ease for consideration 
oa the merits. The judgment of Mr, Justiee 
Hada is based on the ground that the plaint- 
iff hada right of residense in the house as 
the widow of the late owner and that that 
alone was sufficient to entitle her to main- 
tain the suit. On behalf of the appellant it 
has been argued that this aspsot of the aase 
was propounded for the first time in this 
Court and should not have been sonsidered. 
We need поё examine whether this objestion 
is or is«not well founded, beaause it is plain 
that the deeree of the Subordinate Judgh 
(1) 49 Ind. Cas. 1; 28. C. W. N. 52*; 17 A. L. J. 66; 
86.M. L. J. 68:9 L. W. 335; 1 0, P. L, В, (P. О.) 1 
46 О, E66; 21 Bur, І, T, 122; 46-1. A 1 (P. C) 
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eannot be supported on the ground assigned 
by him. The deeision of the Judieial Com- 
mittes in the ease of Gur Narayan v. Sheo Lal 
„Singh (1) shows that- the benamdar has no 
beneficial interest in the property that stands 
in his name, but he represents in faot the 
real owner, and so far as their relative legal 
position is eoncerned, he is в mere trustee for 
him. - In this view it is diffienlt to under- 
stand why in such eireumstanees on action 
-eannot be maintained in the name of the 
benamdar in respeat of the property, although 
the benefiei&] owner is no party ёо it, The 
bulk of judisial opinion is in favour of the 
‘proposition that in a proseeding by or 
against а benamdar, the person beneficially 
,entitled is fully affested by the rule of res 
judicata, It ів open to the latter to apply to 
.be joined in the astion, but whether he is 
made a party or not, a proeseding by or 
against his representative, in its ultimate 
-result, is fully binding on him. On this 
prinsiple 16 ів elear that the fact that the 
plaintiff is a benamdar in respect of the house 
to whieh, she alleges, the right of easement 
of light and air has been annexed, is not a 
ground for dismissal of her suit. We do not 
deside whether thé evidences establishes that 
such right has, in this ease, been acquired 
in &esordanee with law. We confine our 
desision to one point, namely, that the fast 
that the plaintiff is a benamdar does not 
disentitle her to maintain this suit. 

The result is that the order of remand 
made by Mr, Justice Huda will atand but not 
for the reasons assigned by him, and the 
appeal will stand dismissed without eosta. 

P2 Appeal dismissed, 





BOMBAY HIGH COURT. 
Ix THE MATTER OF Finer APPEAL No. 124 or 


Mareh 30, 1920. 
. Present:— Mr, Justice Shah and 
Mr. Justice Hay ward, 
MANGALDAS GIRDHARDAS— 
OCLAIMANT—ÀPPELLANT 
versus 
Tae ASSISTANT COLLEOCTOR, 
AHMEDABADC- OrrosgNT— RESPONDENT, 
Qourt Fees Act: (VII of 1870), s 8w-—fand ac- 
quisition —Gompensation— Appeal —Ad valorem Court. 
fee. 
In an appeal under the Land Acquisition Act 
where the substantial question is whether the claim. 
ant is entitled to such compensation as is awarded 


by the lower Court or to the higher compensation 
which he claims in respect of the property ace 
quired, ad valorem Court-fee in respect of the 
additional compensation claimed in the appeal is 
payable by the appellant under the provisions of 
section 8 of the Court Fees Act. [p. 582, col. 2;p. 588, 


col, 1.] 

First appeal from a desision of the . 
Рівёгівё Judge, Ahmedabad, in Compenes- 
tion Case No. 66 of 1913. 

FAOTS.—On the appeal eoming up for 
hearing, в preliminary objection was raised on 
behalf of the appellant that the Court-fee paid 
on the memorandum of appeal was not 
Bufliaient, 

Mr. Ооуазев (with him Mr, 8 8. Patkar, 
Government Pleader), for the Respondent. 

Mr. Weldon, instrueted by Messrs, Mulla & 
Mulla, (with him Messrs, D. G. Dalvi and M, 
Н, Vakil), for the Appellant. 

ORDER, 

Suan, J,—This appeal has been preferred 
to this Court on a stamp of Rs. 2. It is an 
appeal under the Land Acquisition Aot: and 
a preliminary objeation is raised on behalf 
of the respondent that ad valorem Court-feo 
in respest of the additional sompensation 
elaimed in this appeal is payable by the 
appellant under the provisions of seetion 8 
of the Court Fees Aet. By way of reply it 
is contended that the appeal really relates. 
to the question of apportionment of the 
amount of sompensation between the Govern- 
ment and the present claimant, and that the 
fee already paid is appropriate as it has been 
held by this Court that the Oourt fee of 
Rs, 2 is payable in respeot of appeals relating 


„фо apportionment. 


After a sareful consideration of the argu- 
ments on both sides, it seems to me that the 
substantial question in this appeal is whether 
the elaimant is entitled to sueh eompensation 


.88 is awarded by the lower Court or to the 


higher eompensation whish he elaims in 
reapest of the property aaquired. No pre. 
sedent has been sited in whish the Govern. 
ment olaiming any interest in the land aequir. 
ed is treated as a claimant for the purposes 
of Оопгф fees. The asses sited by Mr. 
Weldon are sases in whish several priv.te 
slaimants otber than the Government put 
forward their  elaims to the compensation 
in respest of the property acquired and in 
which the dispute was  sonfined to the 
private claimants inter se. 

I donot think that Mr. Weldon’s sontene 
tion is supported either by the provisions or 
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by the scheme of the Land Acquisition Ast. 
The sompensation under the Aet is elaimable 
from the Government, and the so-salled 
apportionment between the Government 
and the elaimant of the total eompensation 
payable in respeat of the property is in sub- 
stanse the same thing as the determination 
of the amount payable by the Government 


to the slaimant ander the sireumstanses of. 


the partisular sase, 

I am of opinion that the Oourt-fee should 
be paid for the amount elaimed in the appeal 
" required by sestion 8 of the Court Fees 

at, 

The additional Oourt-fee to be paid within 
four days. 

As the learned Counsel for the appel- 
lant has expressed his willingness to pay the 
Court fees, we shall hear the appeal on the 
merits. 

HavwaRp, J.—I agree. The appeal does 
not, in my opinion, raise any real question 
of apportionment of eompensation to be paid 
by Government. It raises merely the ques- 
tion as to the amount of compensation whieh 
ought to be paid by Government. It falls, 
therefore, in my opinion, for the purposes 
of Oourt-fees, under sestion 8 of the Court 
Fees Ast. This does not of eourse aífeot 
though it leads to, the substantial question 
underlying the appeal, whether the dispute 
as бо the interest in the land between the 
elaimants and the Government is one whieh 
ought properly to be desided bya suit or oan 
be desided under the Land Asquisition Act. 

J Р, Order accordingly. 





OALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE 
. No. 2577 or 1919. 
April 11, 1921. 
Present; —Justioe Sir N. Б. Ohatterjea, Kr., 
i and Mr. Justice Panton, 
MADHAB CHARAN DAS AND ANOTHER 
—DRFENDANTS— ÁPPRLLANTS 
versus 
RAJANI MOHON DAS axp OTHERBS— 
^ Prarntives—RESPONDENTS, 


Construction of deed—Mortgage—Sale—Intention. 


& The question whether a transaction is а mere 
mortgage in the form of sale depends upon the 
intention of the parties which may be found in the 
deed itself, or gathered from the circumstances 
attending the transaction in each case, Ср. 584, col 2] 
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Appeal against a deerea of the Subordi- 
nate Judge, Firat Oourt, Sylhet, dated the 
2nd of September 1919, affirming that of the 
Munsif, Karimgunj, dated tha 30th of 
May 1918. 

FACTS appear from the judgment, 

Babu Brojolal Ohakraverty (with him Babu 
Hemendra Kumar Das), for the Appellants.— 
The defendants sre the appellants. The 
question to bs desided is whether a deed 
was of an out and ont sale with a eondi- 
tion for re-purshase or was one of mort- 
gage by aonditional sale. Tha doeument 
itself shows elearly that the transaetion was 
an out and out sale with a sondition for re. 
purchase. It is dessribed as а sale of the 
land with revenue, although there is a aon- 
dition that on payment of the money within 
10 years the plaintiffs would get back the 
lands. Plaintiffs have not paid the money 
and have, therefore, no remedy. The Courts 
below have wrongly relied on three other 
documents for eonstruing the deed. One of 
them is & mortgage deed exesuted by the 
plaintiffs) unele in favour of the defendants’ 
predesessor-in-interest, named Labanya, in 
respect of half of the lands in suit in whieh 
the present deed has been desoribed as kai 
kobala. By another dosument the defend- 
ants’ father purchased the lands from 
Labanya’s mother, in which it is stated that 
Labanya held the lands under a kat kobala, 
Defendants purshased the equity of redemp- 
tion in respest of half of the disputed lands 
from the heirs of the plaintiffs  unele by a 
third dosument. These three dceuments 
are inadmissible in evidenee, Refers to 
Maung Kyin v. Ma Shwe La (1). The Courts 
below were wrong in relying on the irrele- 
vant and extraneous matters. 

Baba Benoyendra Nath Palit, for the Re. 
spondants.— Apart from the question whether 
the thrae dosuments are admissible or not 
there are sireumstanees to show that the 
transaction was a mortgage by sonditional 
sale. Both Oourts have found that the 
consideration stated in the doeument 
is wholly inadequate. After the trans- 
astion immediate possession of the lands 
was not delivered, whieh would have been 

(1) 42 Ind. Oas. 642; 450. 320; 16 А. I. J. 826; 
88 M. L. J. 6:8; 3 P.L. W. 185; 6 L. W. 777; 22 0. 
W, Ne 257; 28 M L. 1.380; 27 O L.J. 175; 20 Bom. 
L. R, 278; (1918) M, W. N. 800; 9 L. B, R, 114 Ц 
Bur. Le Т. 21; 44 I. А. 236 (P. 0), 
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done if- the transaction had . been an out and 
'out sale. The stipulated period of re-payment 
is а long one, tiz., 10 years. Refers to Abdul 
Gafur v. Jamal (2). Further the sondi- 
tion stated in the doeument is that on 
re- pay ment the plaintiffs would he pnt into 
possession „of the disputed lands snd the 
dosument would be returned, and not that 
‘the property’ would be resonveyed by a deed. 

Babu Hroiolal Ohakraverty replied in brief, 

JUDGMENT.—The question involved in 
this ease is whether the transastion between 
the parties was а sale out and out with а 
sondition for re-purshase, or a mortgage 
by sonditional sale. 

Jt appears that two brothers, Ram Govinda 
and Krishna Govinda, had eash 8.annas 
share in sertain properties, and eash of them 
was indebted to one Labanya to the extent 
of Rs. 200, Ram Govinda exesnteda kobalo 
in favour of Labanya in respeot of his 
8-annas share, Krishna Govinda similarly 
exeonted а kobala in respect of his 8-annas 
share to the latter, Subsequently Labanya's 
mother sold the entire 16 annas property 
to the predesessor of the defendant in 1294 
under Exhibit 2, and there the vendor des- 
-eribed the purchase of Labanya as being 
under a kat. The defendant also obtained 
sonyeyanse from Krishna Govinda of the 
equity of redemption with regard to his 
8.annas share, Having regard to these and 
other sireumatances whieh will be presently 
noticed, the Oourt below same to the son- 
olusion that the transaction was mortgege by 
‘conditional sale. 

It has been sontended before us on behalf 
of theappellant that the faets and cireum- 
stavees stated above are not admissible in 
evidense under section 92 of the Indian 
Evidenee Aot, more spesially as the 
.purehase of the equity of redemption by 
Labanya relates to the share of Krishna 
Gobinda and has nothing to do with the 
share of Ram Gobinda which is sought to 
be redeemed in this ease. Reliance is placed 
upon the ease of Maung Kyin v. Ma Shwe La 
(1) (same ease in I. L. В. 45 Oal. 320). 
Tt was held that sastion 92 of the Hvidense 
Aat was not applienble to that ease at all, 
because the sestion had application only 
as between the parties to the sontract, and 
‘secondly, that evidense was admissible in 

(2) 21 Ind, Оза. da 18 C. L. J. 228; 17 0. Ү. N. 
1058, 


that care under the first proviso, t. e., on the 
ground cf frend, There is an expression of 
cpinion, however, in the judgment that as 
between the parties, sestion 92, subject to 
its provisos, preeludes the reseption of any 
evidence relating to the sets and eonduat 
of the parties. 

But apart from the evidense referred to 


. shove, there are other sireumstances bearing 


upon the question of the nature of the 
traneaction. It is found that the price 
mentioned in the kobala was inadequate. It 
appears that no immediate possession was 
delivered to the vendee; that possession was 
Celivered several years afterwards; and 
lastly thatthe stipulated period for payment 
was a term of 10 years. Ordinarily sush a long 
term implies mortgage or sesurity for loan, 

Then itis clear from the doeument that 
it does not sontain any sondition for ге.вор- 
veyanee, it being only stated that on payment 
of the money the vendee will give up posses- 
8ion and return the deed. 

The question whether the transaetion was 
a mere mortgage in the form of sale must 
depend upon the intention of the parties 
whieh may be found in the deed itself, or 
gathered from the sircumatanees attending 
the transaction in eash sane. 

We think, having regard to the siraum- 
stanees mentioned above, that the Courts 
below are right in holding that the tran. 
sastion amounted to a mortgage by con- 
ditional sale, 

The eppeal is assordingly dismissed with 
costs, 

B. N. Appeal dismissed. 
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Prejudice — Land, included within the Cantonment 
limits—Presumption, 


Under the Land Acquisition Act what is acquired 
is the land, which includes all that is stated in 
clause (a) of section 8 of the Act. But in the case of 
any land with superstructure thereon, in which 
either the Government have an admitted interest or 
wherein that interest is s matter of dispute between 
a claimant interested in the property and the Govern- 
ment, it is open to the Government to acquire that 
property under the Act. [р. 587, cols, 1 & 2, | 

When it comes toa question of determining the 
market value of the property acquired and the sum 
payable as compensation for the property acquired to 
the person having a limited interest in the property 
itis open to the Court to determine what sum is 
really payable to the limited owner. The deter. 
mination of that amount might involve the deter. 
mination of the value of the interest of the Govern- 
ment in the Jand; and in determining that value 
it would be necessary to determine the extent of 
the interest of the Government. But ultimately 
the question that the Court has to decide is as to 
what is the amount of compensation payable to the 
claimant. The question of title in such proceedings 
is really incidental to the question of the deter- 
mination of the market value of the interest of the 
claimant in the land acquired. [p. 587, col. 2.] 

. Government of Bombay v. Hsufali, 5 Ind. Oas, 621; 
‚84 B. 618; 12 Bom. L. R. 34, followed. 

Imdad Ali Khan v, Collector of Farakhabad, 7 А. 
817; A. W. N. (1885) 242; 4 Ind. Dec. (м, в.) 892, 
Crown Brewery, Mussoorie v. Oollector of Dehra Dun, 
19 A. 839; A. W, N. (1897) 78; 9 Ind. Deo. (ч. в.) 
228, Shyam Chunder Mardraj v, Secretary of State 
for India, 35 О, 525; 7 C. L. J. 445; 12 C, W. N. 569; 
Esufali Salebhai,In ve, 10 Bom. L, R. 994 and Rangoon 
Botatoung Company Limited v. Collector of Rangoon, 
16 Ind, Cas, 188; 39 І. A. 197; 16 C. W. N. 961; 12 
M. L. Т. 195; (1912) M. W. N. 781; 160, L. J, 246; 
28 M. L- J. 276; 14 Bom. L, R. 833; 10. A. L, J. 271; 
5 Bur. L, T. 205; 40 C. 21; 6 L.B. В. 150 (P.O.), 
referred to. 

Thus apart from the form in whioh the award in 
such а case may be made, substantially the question 
is as to the market value of the land and as to the 
part of that value to be paid to the claimant as 
representing the value of his interest in the land, and 
when such a question is raised the Court has jurisdic. 
tion to decide it. [p. 587, col. 2.] 

In the case of a claimant who is admittedly in 
possession of the property for a number of years and 
who is also admitted to be the owner of the super- 
structure, the burden of proof to start with would 
lie upon the party asserting that he is not the owner 
of the whole interest in the land but only the owner 
of 2 part. [p. 588, col. 2.] 

Where, however, evidence on the question of title 
has been recorded on both sides, the question of 
ihe burden of proof cannot prejudice the claimant in 
any way. [p. 588, col. 2.] 

Whereland is included within the Cantonment 
limits, there is a strong presumption in favour of all 
private interests in the land having been determined 
at the time of its inclusion. [p. 591, col. 1.] 

Kaikhusru Aderji Ghaswala v. Secretary of State 
for Indie in Council, 12 Ind, Oas, 117; 86 B. !; 15 C. 
WN, 909; 101M, Ly, T, 97; (1911) aM, W.N, 28; 14 


O.L.J.268; 18 Bom. L. В. 788; 8 A. L. J. 1219; 21 
M. L. J. 1100; 38 I. А. 201 (P. C.), relied upon. 


Firat appesl from a deoision of the 
Distriat Judge, Ahmedabad, in Compensa- 
tion Oase No, 66 of 1913, 

FACTS.—This appeal first same up for 
hearing before Mr. Justice Shah and Mr, 
Justice Hayward on the 30th of Marsh 1920, 
when a preliminary question was raised as to 
the defisieney of Court-fes. The order of the 
Court on the question of Court-fee appears at 
64 Ind, Cas, 582. The defisiensy having been 
made good, theappeal came up for final hearing. 

Mr. Campbell (with him Messrs. Mulla, 
Mulla & Oo., Attorneys, and Messrs, D. G, 
Dalvi and M. R. Vakil), for the Appellant, 

Mr. H. 0. Ooyajee (with him Mr. 8. S. 
Раф ат, Government Pleader), for the Rə- 
spondent, 

JUDGMENT, 

Suan, J,—This is an sppeal under the 
Land Acquisition Aot from the award made 
by the Distriet Judge of Ahmedabad, to whom 


‚ а referense was made at the instanee of the 


elaimant, who is the appellant before us. 
The property with which we are eonsern: 
ed is bungalow No, 33 with the sompound 
and outhouses whieh formed part of the 
Andheri Bagh. The property in question 
was aequired under the Land Acquisition Aot 
and a declaration under seetion 6 was made on 
the 29th of April1913, Under that deslara- 


‘ tion three bungalows Nos. 33, 34 and 35 


with the lands appurtenant to these bunga- 
lows and outhouses were acquired, It was 
deslared that for residenses of Government 
Officers in the Ahmedabad Cantonment, 
the superstrustures on the land spesified 
together with all sueh rights, if any, over 
the sides thereof were required within the 
limits of the Ahmedabad Cantonment, The 
total area of the land with referense to tha 
bungalow No. 33 is stated in tho deolaration 
to be 36,137 square yards, 7 square feet, The 
present appellant appeared before the 
Collestor and eontended that he was owner 
of the superstrneture as well as of the land 
and of the outhouses and trees. The Colles- 
tor eame to the conslusion that the present 
appellant was owner of the superstruetura 
and that the Government was the owner of 
the land. Assordingly he awarded Ha. 4,500 
in"respeet of the bungalow with outhouses 
and Rs, 159 ав compensation for the garden 
with the statutory 15 per gent. on the total sum, 
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making a total of Rs. 5,847.8-0. He valued 
the land at Re. 18,684 and the old buildings 
thereon at Ra, 160 and the trees at Rs, 400 
and awarded all these sums with the 
statutory 15 per cent. to the Government. 
The slaimant objested to this award and 
claimed that the superstructure was 
undervalued and that he was entitled to the 
full sompensation in respest of the land, 
the old buildings and the trees, which was 
awarded by the Oollestor to the Government. 
The learned Distriet Judge, on а sonsidera- 
tion of the evidenes in the ease, same to 
the sonslusion that the elaimant before him 
was entitled only to the value of the super- 
Btrusture and the garden, and rot to the 
value of the land. He was satisfied on 
the evidenee that the Government, and 
not the claimant, was the owner of the 
land and he made an award under which 
the sum determined by the Oollestor and 
‘aseopted by him as respresenting the market 
‘value of the land was awarded to the Govern. 
ment, and the value of the bungslow 
and the outhouses which was fixed by him 
at Ra. 4,896 with the value of the garden 
fixed at Ба, 150 was awarded to the 
slaimant, The total sum awarded to the 
‘claimant was Rs, 5,802.14 5 inclusive of the 
statutory 15 per cent. From this award 
the present appeal ia preferred to this Court. 

It may be mentioned that along with the 
referense relating to bungalow No. 33 · there 
were two other referenees relating to bunga- 
lows Nos. 34 and 35. Different sums were 
awarded to the elaimants in respeet of the 
superatruetures. Those elaimants have not 
appealed to this Court. The judgment of the 
Distriet Oourt relates not only to the pro- 
perty known as bungalow No. 33 but to all 
the three bungalows with the land eonstitut- 
ing the whole of the Andheri Bagh; but in 
the appeal we are sonserned only with 
bungalow No. 33 and the land appurtenant 
to that bungalow. 


In support of the appeal two questions - 


have been raised, The first isa question 
of law, relating to the jurisdietion of the 
Court, and the sesond is а question of fast 
relating to the merits of the dispute between 
the claimant and the Government as to the 
title to the land. 

The question of law with whieh I shall geal 
first apparently was not raised in the lower 
Oourt and there is no reference +0 іп the 


judgment of that Court. The question, how- 
ever, is one of jurisdietion and we have heard 
full argumenta on that question. That 
question, as atated on behalf of the appellant, 
is that under the Land Acquisition Aet it 
is not open to the Court to -eonsider and 
determine any question of title to the land 
asquired as between the elaimant and the 
Government, Itis urged that the Government 
is not a person interested in the land within 
the meaning of the expression person interest: 
ed’ as defined in elause (b) of sestion 3 of the 
Land Asquisition Aot, and that the question 
of title relating to the land and relating to the 
different interests of the slaimants ean arise 
uuder the saheme of the Land Asquisition 
Ast only as between private claimants and that 
the Government is not sontemplated by the 
Aet and eannot be under the Ast a elaimant 
within the meaning of the Ast to claim 
part of the  sompensation. Further it is 
‘urged that under sestion 23 the Oourt has 
to determine the market value of land and 
it is urged that the whole of the sompen- 
sation for the property aoguired must be 
awarded to the alaimant and that the 
question of apportionment as between the 
Government and the private slaimant sannot 


‘be determined in proseedings under the Land 


Aaquisition Act. 

That is broadly the argument urged on 
behalf of the appellant, and in support of 
this argument relianse is plased ‘проп 
Imdad Ali Khan v, Oollector of Farakh- 
abad (1), Orown Brewery, Mussoorie v, 


: Oollector of Dehra Dun (2) and Shyam Ohunder 


Mardra) v. Secretary of State for India (8). The 
judgment ofthe Trial Court in Hsutali Sale. 
bhai, In re (4) swhish was ultimately reversed in 
appeal* and whioh is reported in 10 Bom. L. R, 
at page 994 [Hsufali Salebhat, In re (4)], is 
also relied upon in support of this argument. 
On the other hand it is urged that there is 
nothing either in the provisions or in the 
8sheme of the Land, Acquisition Ast to pre- 
vent the Government from acquiring land 


, with the ‘building thereon in whish they 


may be interested and there is nothing in 
(1) тА. 817; A. W.N. (1885) 242; 4 Ind, Dec. 


‚ (к. в.) 89 


(2) 19 A. 339; A. W. N. (1897) 78; 9 Ind. Dec, 
(x. 8) 228. 

(8) 85 О, 526; 7 О. i 1. „445; 12 C. W. М, 569, 

(4) 10 Bom. L, В. 9 


¥{ See Б Ind. Cas. €21— IE 
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requiring them to pay the claimant any- 
thing more than the value of his interest in 
the property. In other words, it is urged 
that where-the Government have admittedly. 
any interest in the land, the elaimant would 
be entitled under the Ast to elaim only the 
value of his interest in the land and that it 
makes no difference whether the interest of the 
Government in the land is admitted - by the 
elaimant or whether it is a matter of dispute 
between the Government and the claimant, as 
in the present ease, It ia urged that if it is 
a matter of dispute, it ean be determined 
and ought to be determined in the 
present proceedings and that the oleim. 
ant sannot olaim anything more than the 
value of his interest inthe property. In sup- 
port of this sontention the respondent relies 
upon the judgment of the Appellate Court 
in Government of Bombay v. Hsufali (5) 
and referense is also made to several unre- 
.ported вавев, in which this Court has oon- 
sidered and determined the question of title 
as between the Government and the private 
slaimant in proseedings under the Land 
Asquisition Ast, It is quite true and it із aon- 
eeded by the O-:unsel for the respondent that 
in those cases the point waa not expressly 
raised and considered. But it is .nrged that 
the view taken by the Appellate Оопгё in 
Esufali’s сазе (5) has been followed by this 
Court withcut shallenge in all these oases, 
. We have considered the arguments on both 
sides and the desided eases bearing on the 
question ; and after a careful sonsideration of 
the provisions and the asheme of the Land 
Acquisition Astin the light of the arguments 
urged on both sides, I do not see any reason to 
doubt the sorrestness of the view taken by 
the Appellate Court in Esufal?'s case (5), nor 
‘do I see any reason to refer the matter to a Fall 
.Beneh as suggested by Mr, Oampbell in his 
argument. The view taken by the Appellate 
‘Court has been followed in this Presidensy, as 
would appsar from the several unreported 
вавев to which’ Mr. Ooyaji haa referred in the 
„sourse of the argument. Ltis quite trua that 
under the Land Aequisition Aet what is ав- 
‘quired is the land, which ineludes all that is 
stated in olause (a) of seotion 3 of the Land 
Acquisition Aet. Bat in the case of any land 
with superstruoture thereon, in whish either . 
the Government have an admitted interest 


; AL 5 Ind. Cas 621 84 В.:.618; 18 Bom. L.E 


or wherein that interest is а matter of 
dispute between a olaimant interested 
in the property and the Government, it seems 
to me that it is open to the Government to 
acquire that property under the Ast. When 
it somes to a question of determining the 
market value of the property asquired and the 
sum payable as compensation for the property 
acquired to the person baving a limited inte. 
reat in the property, it is open to the Court to 
determine what sum is really payable to the 
limited owner. The determination of that 
amount might involve the determination of 
the value of the interest of the Government 
in the land; and in determining that value 
it would be nesessary to determine the extent 
of the interest of the Government. But 
ultimately the question that the Oourt has 
todeside isas to what is the amount of 
eompensation payable to the slaimant. The 
question of title in aueh proseedings is really 
ineidentalto the question of the determina. 
tion of the market value of the interest of 
the olaimant in the land aequired, 

I think, therefore, that apart from the form 
in whish the award in sush & ease may be 
made, substantially the question is ав to the 
market value of the land and as to the part 
of that valne to be paid to the elaimant as 
representing the value of his interest in the 
land. That was the question raised before 
the awarding offiser and before the Distriet 
Court, and that really is the question on the 
merits before ов; Ithink that the Distriot¢ 
Court had jurisdiction to deside the question 
and that we ean and ought to deeide the 
question in appeal, 

' As pointed out by Mr. Campbell, there is 
а differenee of opinion on this point. The 
Oslontta and Allahabad High Courts have 
taken а different view of the question, It is 
desirable that on a question of sueh prastioal 
importanoe relating to the interpretation of 
an Aot applisable to the whole of India sueh 
‘diversity of opinion should be avoided as far 
as possible, But it seems to me that this 
diversity oan be properly avoided now either 
by a decision of the Privy Counsil on the point 
or by the Legislature making its intention 
clear in favour of one view or the other, It 
may be that the question asto whether the 
Oourt has power to determine the dispute as to 
title between the Government anda private 
'elaimant under the Land Acquisition Aet 
assumes greater praetieal importanes in view 
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of the desision of their Lordships of the 
Privy Oounsil in Eangcon Botatoung Com. 
pany. Limited v. Collector of Rangoon 
(6), where it is held thatan appeal from 
the High Court to the Privy Counsil 
was incompetent under the Land Acquisition 
Aet. But after all questions of title between 
private alaimants have to be determined under 
the Land Acquisition Ast without the parties 
having thé right to appeal to the Privy 
Council; and I do not see any particular 
anomaly or hardship in the Courts having to 
deside similar questions between the Govern- 
ment and a slaimant without either party hav- 
ing the right of appeal tothe Privy Conneil. 

The next question in appeal relates to the 
merits and is purely one of fast. The his- 
tory of this land may be briefly stated. 
Originally the whole of this land, known as 
the Andheri Bagh, was outside the limits of 
the Ahmedabad Oantonment, whioh was oon- 
stituted for the first time in the year 1831, 
The sorrespondenee on the point shows that 
the limits of the Cantonment on that side 
alearly exeluded the Andheri Bagh. In the 
year 1833, however, the limits were extended 
and ав а result of that extension the land 
known as the Andheri Bagh was ineluded 
within the Oantonment limits. The map, 
Exhibit 86 in the oase which was prepared 
in the year 1533, and Exhibit 84 show that 
the whole of the Andheri Bagh was insluded 
within the Cantonment limite, In the year 
1843 we find another map, Exhibit 89 in the 
ease, whieh shows that the whole of this 
land, Andheri Bagh, was marked as Staff 
Officers’ quarters and a third map prepared in 
the year 1856, Exhibit 93, marks ont the 
bungalows Nos. 33, 34 and 35 as assigned to 
the Staff Offisers. It is common ground that in 
the year 1E41 the bungalow No. 33 was osou- 
pied by в Captain Dalhouste, who has bsen 
deseribed in the register to whioh I shall refer 
again later on as an Assistant Quarter 
Master General, Northern Division, ahmed. 
abad. The property apparently passed from 
this Captain to one Raojibhai Obhotalal in the 
year 1845 and from him to Raojibhai 
Himatlal in 1851 and then to Raojibhai 
Chhaganlal in 1881, whose right, title and 
interest the present c'aimant purehased at в 


‚ (8Y 16 Ind. Cas. 168; 39 I. A. 197; 16 0. W, N. 96] • 
12 M. E. Т, 195; (1912) М. W. N, 781; 16 O. L. J. 24 
25 M. D. J. 276; 14 Bom. L. R. 833; 10 A. L. J. 271; б 
Bur, I T, 205; 40 0. 21; 6 Lı B. В, 150 (Р. 0.). 


Court sale in the year 1894. It is sommon 
ground that at least sinea 1905 the appellant 
has been olaiming to be the owner of the 
land. But it is slaimed for the appellant that 
during allthese years the private parties 
have been in cesupation of the land- as owners 
and that he is the owner of the land. On the 
other hand, the respondent elaims that ever 
віпве the inelusion of the Andheri Bagh within 
the Oantonment limits the land has been-held 
by the occupants on the Oantonment.tenure and 
that the ossupant is only the owner of the 
superstrusture, liable to be evisted by the Can: 
tonment Authorities at any time. In other 
words, it is elaimed that the land without the 
superstrueture belongs to Government, | 

It may be mentioned here that prior to the 
asquisition of this property under the Land 
Aaquisition Aet the Collestor had given notise 
to the present elaimant on the 25th of May 
1912, Не was informed by the Collestor 
that in the event of default being made in 
somplianse with the terms of the notice, an 
astion in ejeotment would be filed against him 
in the Distriet Court of Ahmedabad, in which 
the plaintiff would be the Seoretary of ‘State 
for India in Ооппей, for the purpose of re- 
covering possession of the said plot of ground, 
It was after this notice that the acquisition 
proseedings under the Ast were taken. It їв 
urged on behalf,of the appellant that if the 
ordinary prosedure mentioned in the notice 
had Бева followed, the Sseretary of State for 
India in Counsil would have been in ‘the 
position of the plaintiff and would have been 
put to the proof of hia title, and that by resort- 
ing to proseedings under the Land Aequisition 
Ast е Government have plased themselves 
in a better position. I do not think that this 
argument is sound. It relates only to а 


. question of the burdeu of proof; and in the 


present prosesdings, where we have a alaim- 
ant who is admittedly in possession of the 
property fora number of years and who is 
also admitted to ba the owner of the super- 
struoture, it seems to me that the: burden of 
proof to start with would lie upon the party 
asserting that he is not the owner of the whole 
interest in the land but only the owner of a 
part, Basides when we have evidence resorded 
on both sides on the question of title, I do not 
think that the point as to the burden of proof 
san prejudiee the elaimant in any way. : 

The olaimant has naturally relied upon the 
presumption- whieh: he says’ought to be 
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raised in his favour under seetion 110 of the 
Indian Evidenee Act. The respondent, on the 
other hand, sontends that in view of certain 
proved faats that presumption is entirely 
rebutted and that there is elear presumption 
infavour of this land having been held by 
the ossupants of this bungalow No, 33 from 


time ta time on the ordinary Cantonment . 


tenure. It is also urged that aesording to 
the seheme of the Regulations then in forse 
and the rules regulating the constitution 
of Military Oantonments, it was eonsidered 
essential that there should be no private prop» 
erty: within the Cantonment limits and that 
when the limits of the Cantonment were 
marked out, steps were taken to pay eom- 
pensation to all the owners and to put an 
end to all the private interests in the land 
within the limits of the Cantonment, In the 
present sase there is evidence of many private 
owners having been paid sompensation in 
raspeet of the lands asquired or having been 
given lands elsewhere inatead of eompensa- 
tion, It is an admitted fact that there is no 
evidense as to any eompensation having been 
paid to anybody in respest of the Andheri 
Bagh which was ineluded within the limits 
in 1883. There is no evidense on the raeord 
to show as to whether the Andheri Bagh was 
in part or in whole owned by any private 
individual at the time. It was either Govern» 
ment property in whish -oase no expropriation 
would be neeessary, or it was owned by some 
private individual in whish ease undoubtedly 
some sompensation would have to be paid to 
them. The absense of svidenee on this point 
is relied upon by the slaimant as telling in 
his favour and is interpreted by the respond- 
ent as not indicating any inferenee in favour 
of the slaimant. It is eommon ground that 
barring в sertain land surrounding a Hindu 
temple within the Oantonment limits , most of 


the lands .aequired by the Oantonment. 


Authorities were expropriated and all private 
interests were determined and even as regards 


the land surrounding the temple, it was. 


acquired in the year 1869, Under the oir- 
sumstauneses ib seems to me that there is a 
strong presumption in favour of the view 
that the Andheri Bagh was aequired by the 
Cantonment Authorities in the year 1833 and 
that either there were no private interests in 
existence or they were bought out. The absence 


of any speeifie evidense on this point does not, 


jn my opinion, afford any sufüsient answer 


_owner of the land in question, 


to this presumption whioh undoubtedly arises 
in eonsequense of the land having been in 
sluded within the Oontonment limits in the 
year 1833 and in view of the provisions of 
the Regulations then in foree relating to the 
Cantonments, Тһе fast that in the year 1843 
the land was marked out for Staff Offisers'. 
quarters lends support to that inferenee, and 
there is nothing iu the aase to suggest that. 
the land was held on any tenure other than 
the Oantonment tenure, except the entry in 
the register Exhibit 194 whieh has been 
relied upon by the slaimant. This entry is 
to be found in a register whioh was prepared, 
after the year 1899 under seation 266 of the 
Cantonment Oode of 1899, The solumu (д) 
of the register is headed ая follows: ‘If the 
site was osaupied before the sommensemoent of 
the Oantonment Code of 1899, the date of per- 
mission to оввпру the site, or (2) if the site 
was ossupied after the sommensement of this 
Code, the date of the leise exeesuted by the 
lessee under sestion 259.’ The entry in that 
eolumn is as follows :— ‘Same as for bungalow 
Мо, 1; however, Dv. A. G’s eorrespondenoe file | 
of 1845 shows Capt. E. Р, Dalhouste, Assist- 
ant Q.M. G, М, Dv, A. was the original 
owner in 1841. It is urged-that this entry 
shows that in the year 1841 Oapt. Dal. 
houste was the owner of the property, The 
entry іа eonsistent with the view that he waa 
the owner of the bungalow only and not 
necessarily of the land, It is not nesessary 
to determine for the purposes of this ease. 
whether he was acsurately dessribed as owner 
of the bungalow in that file, The eorrespond- 
enoa referred to in the entry is not before the 
Court, and the register is comparatively resent. 
But the faot that this land was deseribed in 
the шар аз "Staff Officer’ Quarters, coupled 
with the fast that Capt. Dalhouste who was 
an Assistant Quarter Master.General and a 
Staff Offiser was described as the owner, goes 
to show that the bungalow was an ordinary 
bungalow built on land held on Cantonment 
tenure within the limits of the Cantonment, 
І am unable to draw any inferenes in 
aor of the slaimant from this entry, 
ieh is relied upon by him as showing that 
the land was owned by that officer. It is a 
significant faet that from 1841 upto the year 
18534 there is nothing on the record to show 
that any of the oseupants elaimed to be the. 
In 1884 
we find that the present slaimant purchased 


a 
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the bungalow and the land at a Court sale 
for Hs. 600; and in 1896 we find that he 
made an spplisation to the Caentonment 
Magistrate asking for leave to build another 
bungalow in that sompound. While I do 
not desire to lay undue emphasis upon this 
applieation against the claimant, it seems to 
me that the whole tone of the application 
is consistent with the land having been held 
on the Cantonment tenure and does not 
support the sontention that he is the owner of 
the land. In November 1902 it was proposed 
to deslare that Aet II of 1902 should be 
operative in the Cantonment of Ahmedabad 
as far as the area eovered by bungalows Nos. 1 
to 44, both inelusive, was sonoerned, Several 
owners of the bungalows made en applisatior 
to the Oantonment Authorities and among 
them we find the present claimant. That’ 
&pplieation is intelligible on the basis that 
the owners of the bungalows within the 
Cantonment limits held the lands on the 
ordinary Cantonment tenure, and it is diffioult 
to understand why the’ present claimant 
should have joined in making that application 
if his position then was that he was the 
absolute owner of the land and not liable 
to be evieted from that land by the Canton- 
ment Authorities, Undoubtedly the owners 
ofthe bungalows owned the superstrustures, 
and it seems to me that the faet that the 
present slaimant joined in making the ap- 
plication at the time indisates that the land 
was held on the Cantonment tenure. For the 
first time in 190» he refused to sign the 
lease whioh it was proposed by the Canton- 
ment Authorities he should sign if he wanted 


- leave to mak8 additions to his bungalow. 


But the говора makes it alear, in my opinion, 
that before that' date he not only never un- 
equivoeally took'up the position that he was 
the absolute owner of the land, but asquieseed 
in the position whieh would be consistent with 
the respondent’s oase and not so elearly oon. 
sistent with his own ease as made at present, 


' It may be added that no point of limitation 
on the ground of adverse possession has beer,“ 
made before us, though apparently it walg- 
made in the lower Court. It was based on` 
the allegation in the written statement that 
во far bask. ав 1884 the then ossupant, of 
the property in'question refused to sign the 
usual kabuliyat in favour of the Oantonmient | 
Authorities, ` It appears that this allegation ` 


was apparently based not upon any evidence, 


but upon what was believed to ba a statement 
contained in the report made by an offiser 
spesially appointed by the Government to 
investigate the history of the Cantonment ` 
lands. -I refer to this allegation, as there 
has been some argument before us as regards 
tbe admissibility of the report and the order 
made by the lower Court as regards that 
report. Mr. Oayaji for the respondent has 
fairly eonseded that he is willing to allow 
the part of the report relating to bungalow 
No, 83 to ba put in evidence, It is not 
neaassary, therefore, to sonsider the merits 
of the argument urged by Mr. Campbell 
as regards the propriety of the order made 
by the lower Court, I may add that if the 
position now taken up on behalf of the 
respondent had been taken up in the lower 
Court, it would have saved time and argu. 
ment, We have allowed the relevant part 
of that report to Ъз admitted in evidence 
with the eonsent of both the parties That 
dosument doces not in the least support the 
allegation that there was any repudiation 
of the title of the Oantonment Authorities 
to the lands in the year 1834, On the 
sontrary, it appears that in 1834 the prede. 
sessor-in-title of the present olaimant refused 
to sign a certain form relating to the tenure 
of the land required by the then Oantonment 
Authorities. This statement is apparently 
based проп Exhibit 122. It is slear, therefore; 
that the allegation as to repudiation of the 
title by the oasupant of this bungalow in 
1834 is not based upon any evidenoe. Indeed 
itis not elear from ‘the record that thera 
was апу ossupant of the property in question : 
other than a Oantonment, Officer at the time. 
The earliest indisation that wa have on the 
resord of any particular individual being 
in oesupation of the bungalow is to be found 
in the register, to. whieh I have already 
referred and whieh shows that in 1881 
Oaptain Dalhouste was in ossupation of the 
bungalow in question, 

' ‘Thave examined the history of the land 
in the light of the evidense in some detail, 
' But faking a broad general view of the 
ease, ib seems to me that for all prastical 
purposes the oase is really not distinguishable . 
from the ease of Katkhusru Aderit Ghaswala 


v. Seoretary of State for India in Council (7). 

(7) 12 Ind. Oas. 117; 86 В, 1; 16 O. wW. N. 909; 10 
M. L. T. 97; (1911) 2 M. W. М. '28; 14 С. L.J, 268; 
18 Bom. L. R. 788; 8 A. L. J, 1219; 21 M, 1, J, 1100; 
88 L A, 204 (P, C.). 
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As pointed out in that ease by their Lord- smount payable to the appellant, is affirmed: 
ships of the Privy Council, there is a strong with costs. : 


presumption, in virtue of the land having Овомр, J.—I agree. 
been insluded within the Cantonment limits, J.P. & 8. р, - Appeal dismissed. 
in favour of all private interests in the land ——— 
having been determined at the time, and this 
presumption is strengthened by the history OALCUTTA HIGH COURT. 
of the land in this partieular oase. APPEAL FROM APPELLATE DgOREE No. 2169 
I am satisfied on the evidenee that this or 1919, 
land was held throughout on Cantonment ` July 12, 1921, 
tenure after its inelusion within the Oan- Present:—Justice Sir N, Б. Chatterjea, Кт,, 
tonment limits and that the present claimant and Mr. Јпвёіве Pearson. 
had no interest in the land but was owner SASTI OHARAN OHAKERBUTTY 
only of the superstrusture. —PLAINTIFF—-ÁPPELLANT 
It was urged on behalf of the claimant versus 
that there were several acquisitions under AKUBJAN BIBI AND OTHERS 
the Land Aequisition Act at different times, —DxFENDANTS— RESPONDENTS, 


in respect of the lands within the Canton. Bengal Tenancy Act (VIII of 1886), ss. 88, 1484 
ment limita. It waa urged that this would 168—Rent-deeree—Sale of entire holding in decree by 
show that there were private lands within ud. меи acre 2 part of holding at 
the Cantonment, But when this argument -Khas edie Osha er of entire holding 
was tested with referense to’ the evidence ‘ 

in the ease, the learned Counsel for the Ја the absence of any sub-division of a holding 
appellant was unable to establish even ina with the ger ee a оса the right of 
single ease that the land sought to beac- holding to salo is not aide hy Dae ae 
quired was at the Gate of the asquisition portion of the holding held in execution of a decree 
included within the Oantonment limits, The obtained by one co-sharer landlord in respect of his 
ease of the acquisition of the land surround. d of the rel and the purchaser of ihe entiro 
ing the temple was altogether a spesial опе. the holding. Ты pd fees for khas possession of 
That land was kept as private property as Section 145A of the Bengal Tenancy Act is only 
anexeeption to the general rule on special an enabling section. A co-sharer landlord is given 
grounds, and even in the ease of that land  *he right to proceed with the suit for his share only 


. . А of the rent, where he is unable to ascertain whe 
the best part of it was acquired in 1859, any amount is’ dne to the other oo-charses rs 


I am, therefore, of opinion that the award sharer landlord has aright to claim the whole тел 
made by the Distriot Judge, diresting рау. on behalf of the entire body of landlords and it ig 
ment in respeot of the superstruoture and ОШУ ina case so framed that the decree has the 


refusing payment in respeot of the land to the uu m E [> зде рн, Mm 
7] . 


claimant, is right. The amount of sompen- 831; 12 C. W, М. 249; 10 Bom. L, B. 64; 85 I, A. 73; 
sation awarded for the superstrusture is not 7 С. L.J. 139; 15 M. L, J. 43; 8 M.L, T. 161 (P, 0.), 


disputed before ua, followed. . 
The mere fact thatin a suit for rent something 


We are поё eonserned in the appeal with was claimed that was not properly due, would not 
the воггеоёпевв of the form in whieh the Doo the a in the suit any the leas a rent decree, 
award was made under which eompensation ' P9% 9 2.) 


Ji Proshad ү, 
was awarded to the Government. All that relgrred i VOUS Babee Uns We Nydas 


we are sonserned with is as to whether tke ‘Appeal againat a deor iti 

amount awarded to the slaimant is зоча айша, inde pues 

or whether he is entitled to anything more z?th of May 1919, modifying a deeree of the 

than what has been awarded by the lower  Munsif, Fifth Court at Barisal, dated th 

Court, I express no opinion as to that part 23rd of Mareh 1917, ' i 

-of the award under whieh compensation with . FAOTS : mV. 

the statutory 15 per aent, has been awarded. “Rabu B appear from the judgment. 

to the Government. abu Bro;olal Ohakerbutty (with him Babus 

Prokash Ohandra Maeumdar and Aswini 

The result is that the appeal ів dismissed Kumár Gupta), for the Appellant, —The plaint. 

and the award, so far as it relates to the if is the appellant. The appeal arises out 
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of а suit for Lhüs possession. 
iff purshamed the oasupansy holding at a 
Bale held in execution of а  rent-desree 
by the landlords. against defendanta on 
26th Mareh 1915. He now seeks to re- 
eover possession on deslaration of his title 
from the persons in .aetual possession. The 
defendants Nos. 15 and 16. are the 8-annas 
landlords. They obtained а desree for 
their share of rent and put up to salé 
8.annas share of the holding, whish was 
purchased by defendant No. 25 on 30th 
July 1912. She isnow in possession, mince 
she obtained the sale .eertifisate on 28th 
September 1912. Plaintiff purchased at the 
gale held in exeaution of a rent desree 
obtained by the other so.sharers of defend. 
ants Nom 15 and 16, who were also parties 
to the decree, and the entire holding ‘was 
put up to sale. Defendant No, 25 now 
rosists- me on ‘the ground that the two eo. 
sharer-landlords got the  desree for their 
share of ‘rentand in the exeoution salè she 


purehased а corresponding share on 13th ' 


July 19129.- Her ‘share did not pass as 
she was пой made а party to that deoree. 
The First Court deoreed the suit, holding that 
the previous deeree was a money-desres, 
On appeal, however, that decree has been 
reversed, the Court.of-Appéal below holding 
that fhe sontention of, defendant No. 25 
was. valid, .The question tc be determined 
in the present: appeal, therefore, is‘ whether 
the’ deorea in execution of whioh I pur- 


shased was а rent-dearee or not.. The 
learned .Judge. seems . to think that 
gestion 148A of the. Bengal  Tenaney 


Aet is the only seetion under whieh I 
oan proeeed, But he ignores my right to 
proseed under the general law.  Refers to 
mestions 148A and 158B of the Bengal 
f'enaney Aot, Pramada Nath Roy v. Ramani 
Kanta Roy (1) and Azgar Ali v. Asaboddin 
Kari (2). In the. last. ease. the question 


The plaint- . 


Dr. Sarat Ohandra Basak. (with him Babu 
Beptn Chandra Bose), for the Respondents.— 
Ishall take up the first point raised, viz. 
whether the desree was a rent desree or 
not, Now, 1 purehased at the sale in 
exesution of a desree against the sight- 
annas share. That was a money-decree 
in favour of the plaintiff alone and for: 
the whole rent. That is the finding of 
the Court of Appeal below. A desree at 
the instanes of some of the landlords 
would bs a decree in favour of the 
plaintiff as well as the pro forma defendanta 
who are the other  ao-sharer landlords. - 
Refers to Pramada Nath Roy v, Ramani 
Kanta Roy (1). The deerse aan be exeonted 
by any of the oo-sharer deoree-holders for 
the whole amount of rent. Section 1586 
of the Bengal Tenaney Ast introduses a 

‘new prosedure as well as sestion 148A of 
` the same Aat. It has been found that 
there were no arrears with regard to a 
portion of the entire lands, Refers ёо 
seation 54 of the Bengal Tenanoy Act, 
' Therefore, the dearee eannot be a deeree 
for rent in arrears іп respeast of the: 
‘entire holding, Some of the co sharer 
landlords having resognised me, they sannot 
.now turn round against me and disturb me 
in my peaceful possession, Kefers to 
` Hossein. Mahomed v. Fakir Mahomed (4). 
^ Defendant No. 25 ought to have been joined 
‘inasmush as she was а necessary party. 
1 submit, therefore, she is not at all bound 
' by the ex parte deoree. 
> Babu Brojolal Ohakerbutiy, in reply.—I 
am а mere stranger and am bound by- 
the deoree as it is. Consent of landlords: 
must be eonsent of the entire body of 
-Jandlords. Refers to Hurry Ohurn Bose у.’ 
Rajah Runjit Singh (5), Jagun Proshad v. 
Posun Sahoo (6) aud Krishna Ohandray . 
_ Jogendra Narain (7). . 
JUDGMENT,—This appeal arises out of 


was whether a previous purehaser' who ` а snit for khas possession of a holding 


A, 


was not reeognised by the landlords ae the plaintiff 


apply to have the sale in execution of 
deeree against- the resorded tenant’ se 
aside. lt .was held that he could not, 


Refers to Sheik Gosaffur Hosssin v. H, Dablish Е 


3). | : 
( 2 35 С; 381; 12 О. W.N. 249; 10 Bom. L. 8. 


66; 35 E A. 73: 7 Ov LJ, 189; 18 M. L. J. 48:8 M., 


ST. 151 (P. 0). `> 
а (2) 9 ©. W, N. 184 ab p, 185, . 
(8) 1 0. W, N, 162, 


purchased at a sale. 
eld in exesution of a desree for, arrears , 

` of rent obtained by the landlords against, 

;the defendants Nos, 1 to 14, р : 
“It appears that the defendants Nos; 1 to,- 

14 held an ossupaney holding under the de. 
(4) 4 Ind. Сав. 740; 10 O.L:3.618. — ' ў 
(5) 10. W. N. 621; 25 0, 917%: pex er v 
(6) 8 C. W. N. 172. . 

(7) 27 Ind, Cas, 189,20 C. 1, J. 469; 190. W.N, 
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fandants Nos, 15, 16 and their so sharers, 
Whe defendants Nos. 15 and 16 had an 
8 annas share in the Iandlord’s in- 
terest. They brought a suit for rent 
against the tenants in respeeb of their 8- 
annas share for the years 1314 to 1317 
B. S, obtained a desres and in execution 
‚оѓ that deeree put up. to sale only an 8. 
annas share of the holding, and it was 
purchased by the defendant No. 25 on the 
80th July 1912. She obtained g sortificate 
of sale on the 28th September 1912 and has 
been in possession of the 8-annas share since 
then. 

Some of the landlords other than de. 
fendants Nos, 15 and 16 then brought a 
suit for the entire rent of. the whole 
ossupaney holding for the years 1316 to 
1319 against the original tenants Nos, 1 to 
14, making the defendants Nos. 15, 16 and 
other seo-sharers parties to the suit. The 
suit was desraed ez paríe on the 12th Maroh 
1913, In execution of the desree, the 
entire odsupausy holding was put up ёс 
sale under seotion 163 of the Bengal 
Tenaney Aot and was purehased by the 
plaintiff on the 26th Marsh 1915. The 
plaintiff not having obtained astual pos- 
session, brought the suit out of whioh. 
this appeal arises, for resovery of posseasion 
on deelaration of his titla Бу. purohase at 
the rent sale. 

The Court of first instanse held ‘that the 
plaintiff by his purahase at the rent sale 
was entitled to a dearee for khas pos- 
session and gave a: deerea aosordingly. 
That deores was set aside Бу the lower 
Appellate Court. 

The lower Appellate Court has held 
that the defendant No. 25 was not bound 
by the sale; besause she was not made a 
party to the suit although she had par- 
shased dn 8-annas shara of tho holding 
before tha institution of rent suit, Bat 
we think that:the other ‘landlords -wére 
not ‘bound _to resognise · har (defendant 
No. 25) аз ‘their tenant, as the purohase’ 
made by her was merely of the right, title 
and interest of the tenants in an 8.annas 
share of the holding,’ Oa the other: hand 
the defendant No. 25 was bound by the 
gale -held on .the 26th.. Marsh 1915 in, 
exeantion of toa doesrae for arraara of rent 
against the original tenants, her . position 
being that of fan unregistered transferee. 
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(coe tha ease of Asgar Ali v. Asaboddin 
Kazi (9)]. 

It has bən o.ntended on behalf of the 
respondent thas the defendant No, %5 was 
& nesss3ary party; bassuse the defendants 
Nos. 15 and 16, who are some of the 
оо sharor landlords, wore bound to resogs 
півә her as a tenant, It is argued that 
if all the eo sharers had brought a rant- 
suib and if the defendants Nos. 15 and 
16 had been in the sategory of plaintiffs, 
the defendant No. 23 sould not have been 
lefé out in the rent-suit. 

But at the sale held at tho instanoa 


of defendants Nos, 15 and 16, only the 
interest of the fteaants in an 8-annas 
Share passed to the  purshaser, Thera 


sould not be any sub division of the tenaney 
without the consent of all the landlords, 
having regard to the provisions of sestion 
88 of the Bengal Tenaney Ast. 

It ia true that the defendants Nos. 15 
and 16 as sosharerlandlords having & 
separate realization of sent in respest of 
their shares, were entitled tə realiza their 
share of rent separately. But sush au 
arrangement, expressed or implied, merely, 
affasts the right to sae separately and in: 
no other respon? modifies tha terms of the 
holding and ths right to bring the tenure, 
to sale for arreara of rent remains intast 
(sea the ease of Pramada Nath Roy у. 
Ramani Rant Hoy (1)]. It may bs said, 
that in this view в purahasar of а shara. 
of a holding, at the instansa of воще of 
t^e so-sharer landlords, san һә. deprivad 
of his right by the other co-sharer landlorda 
bringing a suit for arrears of the entire 
rent on behalf of all the landlords, Bat. 
on the other hand if the sontention of the 
respondent is aorrest, it would be open 
to one of the so sharer landlords, who might 
have а very small share, to saa а tenant, 
sell a small share of the holding and by 
resognising the  purshaser, deprive - the 
entire body of landlords from putting 
the entire holding to sale for the entire 
reni, We think that in the absenas of any 
sub-division of the holding with the eon» 
sent of all the landlords, the right of tha 
entire body of landlords to put up the 
entite holding to sale was not affested by 
the purohase made by the defendant No. 25 
at the sale held in exssution of ihe deerea 


obtained by the defendants Nos, 19 and 18, 
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> The lower Appellate Court was of opinion 
that the plaint was not in proper form 
and that under sestion 148A the landlords 
who brought the suit for rent ought to 
have proseeded with their share only of 
the rent. Sestion 148A, however, is only 
an enabling sestion. А  eo.sharer landlord 
is given the right to  proeeed with the 
suit for his share only of the rent where 
he is unable. to ascertain whether any 
amount isdueto the other во-вһатег. A ao- 
pharer landlord has a right to claim the 
whole rent on behalf of the entire body 
of landlords as laid down in the oase of 
Tramada Nath Roy v. Ramani Kant Ray (1), 
and it is only in a ease so framed that 
the deeree has the effest of a rent desree. 
This right is reaognised in seation 158- 
B, subseetion 1,  elause (Zw) of the 
Bengal Tenancy Aot. We do not think, there- 
fore, that there is any forse in this objeotion, 
* It'is eontended by the learned Pleader 
for. the respondent that the deeree was bad 
inasmuoh as it was not in favour of the 
landlords who were not the plaintiffs in 
the rent suit, but were made pro forma 
..defendants to the suit. But although that 
iB во, the desree declares the share of 
eash of the so sharer landlords and the rent 
due to eash of them. It isto be observed 
that sestion 188B, sub-seetion 2, slearly 
lays down that when one or тоге во- 
sharer landlords having obtained a desree 
in a suit framed under sub-sestion (1) 
or ‘under sestion 148A applies or apply 
for the exeoation of the deeree by the 
sale of the tenure or holding, the Oourt 
shall, before proseading to sell the tenure 
or holding, give notise of the application 
to the other eo sharers: and it may also 
be pointed out that the proviso to sestion 
169° of the Bengal Tenancy Ast, whish 
deals with the question of disposal of 
proseeds of a sale held under Obhapter 
XIV, lays down that where a tenure or 
holding has been sold in exesution of a 
deeree obtained by one or more of the 
so-sharer landlords in a suit framed under 
sestion 148A or sub-sestion 1 of ssetion 158- 
B,payment of the amount due under such 
deerce shall, notwithstanding anything gon- 
tained in elause (b), be made to the dearee- 
holder and to the other so-sharer landlords 
in proportion tó the amount found to be due 
to each, 


We do not think, therefore, that thé sale 
was bad by reason of the form of the desree. 

The learned Pleader for the respondent 
also sontended that the elaim ineluded 
arrears а portion of whieh was sued for 
previously in the suit brought by defendants 
Nos. 15 and 16. It was pointed out that the 
suit brought by them was for resovery of 
arrears for 1814 to 1317 and that the suit 
forthe entire rent brought by the other 
landlords was for the period 1316 to 1319, so 
that the arrears of 1316 to 1317 (the aubjeot- 
matter of. both the suits) were twiee sued for. 
But no objeation appears to have been raised 
in the rent suit to that portion of the elaim, 
The defendant No. 25, no doubt, was not 
made a party to the suit, but the original 
tenant was there; the 8-annas share was left 
him, and the mere fast that something was 
elaimed that was not properly due would not 
make the desree any the!less в rent-dearee [ее 
the ease of Jagun Proshad у. Posun Sahoo(6)). 

We may add that the question of fraud waa 
raised in the first Court and was found against 
the defendants, and that point was not pressed 
in the lower Appellate Court. 

For all these reasons, the desrse of the 
lower Appellate Court is set aside and 
that of the Court of first instance restored 
with sosts. 

J. P. & B, М. . 

Appeal allowed. 





OALOUTTA HIGH COURT, 
APPEAL Faom Оғрев No, 333 or 1920. 
July 29, 1921.. 

Present: — Justine Sir Asutosh Mookerjee, 
Кт., and Mr, Justice Panton. 
GOBINDNATH OHOUDHURI— 
DECREE HOLDER— APPELLANT 


verstis 
BASIRU DDIN MONDAL— 
JUDGMENT- DEBTOR——REEPONDENT. 


Ewecution —Jurisdiction—Stay of execution from tima 
to tiíme—Limitation Act (IX of 1938), s. 15, appli. 
cability of—Omission to take objection to execution 
at proper stage—Auction-sale—Objection cannot ba 
taken after sale. 


An Execution Court is competent to stay execution, 
of a deoree from time to time. [p. 597, col. 1], 

Therefore, an order staying execution of а deoree 
even though not made in the proper exercise of 
авы discretion, ig not without jurisdiction. [р. 
697, col. 1,] 

. Where an execution of a decree has been stayed, 


. ая regards one-half share of one of the properties tg 
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ba sold, by injunction, and as regards the remain. 
ing properties by an order of the Exeeution Court 
itself, the  deoree-holder in oaloulating the 
limitation for a subsequent application for 
execution is entitled, under section 16 of the Indian 
Limitation Act, to deduot the time during which 
the injunction and the order continued, the date on 
which the injunction was issued and the order was 
made and the date on which the injunction and the 
order ceased to be operative. Гр, 597, col. 24] 

A judgment-debtor, who had notice of an appli. 
eation for execution, having allowed the order for 
the issue of the sale proclamation to be made by 
reason of his omission to take objection to the exeou- 
tion at the proper stage of the proceeding, is not 
competent, after the sale has taken place, to impugn 
its validity onthe ground that the application for 
execution was barred by limitation atthe time it 
was made, Гр. 597, col. 2.] 

Krishna Behari Roy v. Bunwart Тай Roy, 2 I. A, 
288; 1 C. 144; 25 W. B.1;3 Bar, P. О J. 559; 8 Suth, 
P.C. J. 218; 1 Ind. Dec. (N.s) 93, Mungul Pershad 
v. Grija Kant Lahiri, 8 Y. А. 198; 8 0.51; 11 0. D. 
Е, 123 4 Ваг. P. O. J. 249; 4 Ind. Deo. (N. a.) 82, 
Ram Kirpal v, Rup Kuari, 6 А. 269; 11 I. A. 37; 4 
Sar. Р, О. J. 480; 8 Ind. Dec. (н. в.) 718, Raja of 
Баттай v. Velusami Tevar, 59 Ind. Oas. 880; 48 I. A. 
45; 19 A. L. J. 168; 40 М. L, J. 197; 18. L.W. 290; 
(1921) M. W, N. 51; 33 O. L. J. 218; 26 O. W. N. 
531: 28 Bom. L, R. 70; 29 М L.,T. 845 (Р. О.) and 
George Henry Hook v. The Administrator General of 
Bengal, 60 Ind. Cas. 631; 48 I. A 187; 0 A.L. J, 
868; 40 M. L. J, 423; 39 M. L. T. 336; (1921) M, W. 
N. 818; 88 О, L. J, 405; 8U. P.L. B. (PO) 17; 28 
Bom, L. R. 648; 25 О. W, N. 915; 14 L, W. 221; 48 
О, 499 P. 0, referred to. 

Appeal against an order of the Distrist 
Judge, Rajshahye, dated the 13th of August 
1920, modifying an order of the Subordinate 
Judge of that distriet, dated the 9th January 
1918. 

FAOTS appear from the judgment. 

Babu Mohendra Nath Roy (with him Babu 
Krishna Kamal Мойға), for the Appellant. — 
The decree holder is the appellant, The 
appeal arises out of an applisation for exeau: 
tion of & mortgaga-deerea, The sole ques- 
tion in sontroversy is one of limitation. The 
First Oourt held that the application is not 
barred, The Court of Appeal below has 
held that it is barred, The applisation 
purportsd to have been made under Order 
XXI, rule 90 of the Code of Civil Prosedure. 
The sale has been set aside on the ground 
that the applisation for exeaution in fur- 
theranse of whieh sale took place was barred. 
The deeree-holder purshased the property. 
The final mortgage desree was passed on 
lst August 1910. First applieation for 
exesution was made on 30th July 1913. 
When it was pending, a third party institut. 


gd а вшф for deslaration of his title to one 


of the properties and injunetion was issued 
on láth November 1918. The order was for 
a stay of sale of the properties in execution 
of the mortgage-deeree, Оп 15th November 
1913 the deeree-holder presented two appli. 
eations, One was for permission of the 
Oourt to bid at thesale with a prayer for 
Set off of the purehase-money against the 
desretal amount. The other applieation 
was to this effest, that all the other pro. 
perties exaept the one for whieh the deslara- 
tory suit was brought, might be allowed ta 
be sold in'exesution of the deeree. The 
Court granted the first applisation and 
permitted the decrea-holder to bid at the 
sale. On the sesond applieation it was 
ordered on 18th November 1913 that the 
whole of the exeaution proesedings must 
be stayed. On the 15th November, however, 
an order had been passed on the Nazir of 
the Court to sell the properties and report. 
The Nazir reported that the bid was too low. 
Then the order staying the whole exesn- 
tion was passed. The first exeention ease 
was dismissed in February 1915. On the 
13th of May 1914 the deslaratory suit by 
the third party, to whieh referense has 
already been made, was desreed and the 
injunetion for stay of the exesution nro. 
eeedings was sessordingly discharged with 
regard to the other three properties not 
within the ssope of the said deelaratory suit, 
Tha sesond application for exeention was 
made on 8th November 1916, which was 
obviously within time. This is. the appli- 
sation on whish the sale took plase. Refers to 
sestion 15 of the Indian Limitation Aet. I 
rely upon the order for stay, dated the 18th 
November 1918, The suit was disposed of 
on 13th May 1914. Notice was served 
under Order XXI, rule 22, of the Code of 
Oivil Prosedure on 12th Desember 1916, 
whieh has been proved and found in my 
favour. The service of sale proelamation has 
also been proved. The lower Appellate 
Court has held that seetion 15 of the Limi- 
tation Ast has no applisation as the order 
for stay was erroneous. I submit that the 
order of the lower Appellate Court is alearly 
wrong and is not supported by the law. 

Babu Gunada Charan Sen (with him Babu 
Jitendra Kumar Sen Gupta), for the Respond- 
ent.—The order staying sale, dated 18th 
November 1913, related only to one of tha 
properties. 16 did not relate to the otber 
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three properties, The decrea-holder must 
have pointed the fast to tho Oourt. Refers 
to Kedarnath v. Pradyot Kumar (1), There 
it has been held that the sesond applisation 
for exeoution is not to be deemed as a 
eontinuation of the firat applieation which 
has been arrested by reason of cireumstances 
over whieh the deeree-holder had no oontrol 
- Babu Mohendra Nath Roy replied briefly. 
JUDGMENT.—This is an appeal by 
the deeree:holder from an order for partial 
eaneellation of a sale of four properties 
held in execution of a mortgage-dearee 
on the 16th April 1917, The validity 
of the sale was challenged on the ground 
that at the time when the applieation for 
execution was made, the desree had become 
extinguished by limitation and sould not 
sonsequently form the basis of a valid 
sale.: The Court of first instanse dismissed 


the  applisstion. On appeal the  Distriot 
Judge has cancelled the sale in: respeot 
of three of the properties. We are of 


opinion that the order made by the Dis- 
trist Judge cannot be supported. 

The facts material for the determination of 
the question argued before us may be briefly 
stated. On the lst August 1910, the appellant 
obtained а morígage-desroe against the 
respondent, whish dirested the sale of the 
four properties ineluded in the security. 
The first spplisation for, exesution was 
made on the 30th July 1913, Shortly after 
this application had been made, a claimant 
instituted a suit for deslaration of title 
to a half share of the fonrth property 
covered by the mortgage-deeree. On the 
14th Novembar 1913, the claimant obtained 
an order in his suit for an injunstion to 
stay the sale of the partionlar property 
elaimed by him, whish had been notified 
for the 15th November 1918. The deeree- 
holder and the judgment-debtor were both 
parties to that suit and were consequently 
bound by the order for injunotion. On 
the 15th November 1912, the  desree holder 
made two applications to the Exeouticn 
Court. In the first application, he asked 
for leave to bid at the eale and to get 
off the purshase-money against the judg- 
ment.debt, if he should become the pur. 
chaser, In the second application, he praybd 
that the three properties whieh were not 
covered by the injunstion might be brought 
* (3) 11 Ind, Cas, 48; 14 C. L, J, 010, 


to sale forthwith, The Exeeution Court, 
on the: first application, granted the deeree- 
holder leave to bid at the cale and on the 
second applioatiop, dirested the proper о вег 
to sell the three properties not covered by the 
injunetion and to report the reeult. The 
sale was held’ aesordingly, but the report 
submitted: to the: Judge showed that the 
highest bid was inadequate. The sale was 
thereupon  dirested to sontinue till the 
18th November 1918; but this did not lead 
to апу better result. The eonsequense was 
that on the 18th November 1913, the Exes 
eution Court ordered that the entire exeaution 
proceedings be stayed till the disposal of 
the suit instituted by the elaimant, There. 
after, on the 21st November 1913, the 
exesution ease was dismissed on the ground 
that no further proceedings sould be taken 
{ill the disposal: of the suit. On the 13th 
May 1914, the suit of the olaimant was 
deereed and his title to one-half share in 
the fourth property: was declared. On the 
8th November 1916 the sesond applieation 
for exeeution of the mortgage. deoreo was 
made by the deerec-holder. On the 12th 
Deeember 1916 notiae was served on the 
judgment- debtor under Order XXI, rale: 22, 
inasmueh as more than one year had 
elapsed from the date as well of the dearee 
as of the previous applisation for axeeution, 
On the 29th January 1917 notice was 
served on the judgment-debtor onder Order 
XXI, rule 66, in order that sale proclamation 
might be settled, On the 10th February 
1917 it was resorded in the order' sheet 
that ss notioe had been served and no 
objestion had been taken, the sale pro- 
slamation should issue for sale to be 
held on the 16th April 1917, The sale 
proclamation was served on the 9th Margh 
1917 and the sale was astually held on 
the date fixed, when tke deoree holder besame 
the purohacer. The present proseeding was 
then initiated for the purpose of caneellation 
of the sale on the ground that at the time 
when the sesond applisation for exeeution was 
made, the dearee bad already been extinguish. 
ed by limitation. In our opinion there is 
no foundation for this contention. ‚ 

On bebalf of the deoeree- holder relianes 
has been placed upon the provision of 
sub-seetion (1) of seetion 15 of the Indian 
Limitation Aot of 1103, to the effeotthat 


` in computing the period of limitation pre- 


* exeontion 


st 
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Beribed for any applieation for the exeoution 
of a deoree, the exesution of whieh has 
been stayed by injunction or order, the 
time of the sontinuanse of the injunction 
or order, the day on whioh it was issued or 
made and the day on whioh it was withdrawn 
shall be exeluded. The deores-holder has 
urged that ifthe period between the 18th 
November 1913 and the 31st May 1914 
. 18 exeluded under sestion 15 (1), the ap. 
plisation for exeoution presented on the 


8th November 1916  sannot be deemed 
barred by limitation, The judgment-debtor 
has argued, on the other hand, that as 


the injunetion related to only one.half of 
the fourth property covered by the mortgage- 
desree, oxeontion proseedinga should not 
have been stayed in  respse& of the re- 
maining share of that property and the 
other three properties  inoluded in the 
dearee; and that the order made by the 
' Eixeeution Court for stay of the entire 
) prosesdings should aseordingly 
be regarded as made without jurisdiction. 
We are unablo to aesept this contention 
as well-founded. It may be observed that 
mub.sestion (1) of section 15 contemplates 
the stay of execution of  desree sither 
by injunetion or by order; plainly, ап іп: 
junction to stay execution may be issued 
in а proeseding other than the exeoution pro. 
esedings, while an order for s'ay of exe. 
eution may be made by the Execution 
Court itself in the course of those proceed- 
ings. In the саве before us, the injunation, 
no doubt, related to only one-half share 
of the fourth property and was issued by 
the Court which had cognizance of the 
suit instituted by the olaimant. If that 
injunction had stood by itself, there would 
have been no stay of the exeention pro- 
seedings in respeet of the remaining prop- 
erties. This was peaisely the view adopt- 
ed by the Execution Court on the 15th 
November 1913, and the proper offiser 
was directed to sell the properties other 
than-a half share of the fourth property 
and to report the result to the Court, On 
the 18th November 1918, however! the 
Üourt prosseded to stay the entire exeou- 
tion ease, Thera ean be no question that 
this order was mada with jurisdistion, as 
it is competent to the Execation Court to 
stay execution from. time to time. Whe- 
fher the Cours should in tho airo221:313222 
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of the present sasa have passed an order 
of that description, is поб relevaus for the 
desision of the question raised before us. 
The order was made with jurisdietion, even 
though it be assumed that the order was 
not made in the proper exeroise of judicial 
disoration. Besides, we eannot overlook that 
the desras-holder and the judgment-debtor. 
ware equally bonnd by thia order and if 
is not open to either of them to ahallenge 
its propriety in the present proseedings. 
We are eonsequently of opinion that this 
oase is oovered by  seation 15 of the 
Indian Limitation Aot. There was in this 
сате & deeree the exeention whereof had 
been stayed, as regards one-half shara of 
one of the properties, by injunstion, and 
as regards the remaining properties, by an 
order of the Exeeution Court itself. Conse. 
quently, the desree.holder is entitled to 
dedust the time during which the injuno. 
tion and the order continued, the date on 
whieh the injunetion was issued and the 
crder was made and the date on whieh the 
jnjunotion and the order вваввӣ to be operative. 

We may finally add that in thia ease 
the judgment-debtor is not sompetent, 
after the sale has taken place, to impugn 
its validity on the ground that the appli- 
cation for exesution was barred by limitation 
at the time it was made. Тһе judgment- 
debtor had notice of this applisation and 
by reason of his omission (to take objes. 
tion at the proper stage, the order for the 
issne of the sale proslamation’ was made 
on the 10th February 1917. Taat order 
aould have been made only on а determina. 
tion, express or implied, that there was a 
valid applieation for exesution of a sub. 
sisting decree. This is presisely п casa 
where it may be asserted that the judg- 
ment debtor, being called on to dispute, 
if he wished or if he sould, a sertain 
proposition of right and sonsequential de. 
mand of relief or astion by the judgment. 
ereditor, had allowed the iudgment to gó 
by default, resulting in the same conse. 
quenses as if he had raised and failed in 
his contention tothe eontrary, In sush sir: 
seumstanaes, it is not open to either party, 
at a bebsequent stage of the prossedings, 
to impugn the validity of the sale; Krishna 
Behari Roy y.-Bunwart Lall Roy (2), Mungul 

(2) 2 I. A. 283; 10, 144; 26 W. Б, 1; 8 Sar. P. 9, 
J, 559; 8 Suth, P, О, J, 213; 1 Ind, Dec, (x. в.) 98, 
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v. Rup Kuari (4), Baia of Ботпай v. Velusamt . 


Tevar (5),.George Henry Hook v. The Adminis: 
frator-General of Bengal (6). 

The result is that this appeal is allowed, 
the order of the Distriot Judge set aside and 
that of the Court of first instanee restored, 
This order will sarry eosts both here and in 
the lower Appellate Court, We assess the 
hearing fee in this Court at two gold mohurs, 

в. N, & J. P. Appeal allowed. 


(8) 8 I. A. 122; 8 О. 51; 11 O, L, В. 128; 4 Sar. P. 
С. J. 249; 4 Ind, Dec. (м, в.) 82, 

(4) 6 А. 269; 11 I, A. 87; 4 Bar. Р, 0, J. 489; 8 Ind, 
Deo. (х, в.) 718, 

(Б) 69 Ind. Cas. 880; 48 I. A. 45; 19 A. L. 
4.168; 40 M. L, J. 197; 13 L. W. 290; 11921) M. W. 
N. 51; 33 О, L, J. 218; 26 О, W, М, 581; 28 Bom. L. 
R. 701; 29 M. L. T. 845 (Р. С.). 

(6) 60 Ind, Cas. 631; 48 I. A 187; 19 A. L. J. 866; 
40 M, L., J. 428; 29 M. L. T. 836; (1921) M. W. N. 813; 
88 О, L. J. 405; 8 U. P, L. R. (P. 0.) 17; 28 Bom. І. R. 
648; 25 О. W, N. 915; 14 L. W, 22'; 48 О, 499 (Р. O.). 





ALLAHABAD HIGH COURT. 
Ехиосттох Sxconp Arrran No. 1236 or 1920. 
August 3, 1921, 

Present: —Mr. Justice Gokul Prasad and 
Mr, Justiee Lindsay, 

BALDEO ЅІМОН--Оғовев.Ноірив ~ 
APPELLANT 


versus , 
RAM SAROOP AND OTHERS—JUDGMENT- 
DznBross— OBJEOTORS-— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. І, Art, 182— 
Ewecution—Stay of ewecwtion-—Step-in-aid, of emecution. 

An order of a Court executing a decree, stopping 
the transmission of the decree to the Court of the 
Collector till a copy of a certain judgment is filed, 
amounts toa stay of execution, and the period re- 
quisite to enable the decree-holder to produce the 
сору should be excluded in computing the period 
for limitation for filing a subsequent application for 
execution. [p. 698, col. 2.] 

А step taken by в deoree.holder to remove 
oertain difficulties standing in the way of his getting 
the full benefit of his decree is a step.in-aid of 
execution, [p. 699, col, 1.1 

Exeeution sesond appeal from a deoree 
of the Distriet Judge, Meernt, dated the 
26th July 1920, 

Messrs, Lakshmi Narain and Har Nandan 
Prasad, for the Appellant, 

Messrs. Nehal Ohand and Sham’ Nath 
Mushran, for the Respondents. 
` JUDGMENT.—This appeal arises out 
of eertain exeention proseedings. 16 appears 
jhat one Jahangir obtained a desree against 
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Nathu and Dalip on the 2nd of June 1913. 
The respondents Ram Sarup and Jai Dayal 
are subsequent purehasera of a part of the 
mortgaged property in exesntion of a simple 
money deeree. On the llth of Desember 1914 
ihe deeree.holder got an absolute deeree for 
sale. After this Jahangir, the original deeree- 
holder, sold the deeree to Baldeo Singh, the 
present deeree-holder, sppellant. On the 
15th of July 1916 Baldeo Singh appellant: 
applied for ‘exesution of his deeree., On 
the llth of August 1916 Ram Sarup and 
Jai Dayal, the auetion-purebasers aforesaid, : 
brought а suit for а deslaration that the 
property purshased by them was not saleable 
and in the alternative thatin any event they 
were entitled to a prior eharge of nearly’ 
Rs. 2,0C0. The fast of the institution of this 
suit was brought to the- notiee of the Exesu-- 
tion Court,and the Exeaution Court thereupon 
fixed a certain date by whioh the decree: 
holder was dirested to produce а вору of: 
the judgment in that Oourt before the pro- 
ceedings eould be transferred to the Col- 
lestor. This not having been done, the 
Judge of the Exeeuting Court dismissed the: 
applieation. The present application for 
exeeution was put in on the 13th of Sep- 
tember 1919, that is, more than three years 
after the previous application. The Judge 
of the First Court allowed the objestion and 
the lower Appellate Oourt bas confirmed the 
order holding that the present application 
for execution is time-barred. 

The first eontention on behalf of «the ар: 
pellant is that the order of the Court 
stopping the transmission of the deeres ta 
the Court of the Collestor till a sopy of the 
judgment in the newly instituted suit had 
been filed, amounted to a stay of execution. 


"The only meaning whieh we ean attach to 


this order is that the Court told the deeree. 
holder that it would not send the record to 
the Court of the Oolleator until a оору of 
the order in that suit was filed; іп other words, 
the Court refused to exeeute the deeree. 
This is supported by the faet that when а 
зору of sueh an order was not prodused, 
the applieation for exesution was dismissed. 
The somplianee of this order of the Court, 
namely, the produetion of a sopy of the 
judgment in that suit beeame possible to the 
deeree-holder only оп or after the 18th of 
July 1917, when that suit was desided and 
if we exelude the period from llth of. August- 
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1916 to the 18th of July 1917, the period 
for whish the suit was pending in the firat 
Court, the present applieation is within time. 
There ia another aspest of the sase from 
which also this applieation would be within 
time, The suit, as we have stated above, was: 
for two reliefe, (1) that the property was 
not saleable, and (2) the alternative relief 


was that the property was subjeot to a prior - 


eneumbranee. Ор the 18th of July 1917 the 
Oourt gave the then plaintifis the sesond 
relief olaimed by them, namely, that they 
sould put up their prior sharge of nearly 
Rs. 2,000 as a shield against any person 
who got the property inexeoution. In order 
to remove this diffisulty in the way of the 
execution of his deeree unconditionally the 
deoeree-holder appealed snosessfully. The 
deeree of the 19th of Mareh 1918 would go 


to show that this appeal must have 
been filed within three years of the 
present applisation for  exesution, and 


this must be considered to have been a 
stop-in-aid of execution as by it the deoree- 
holder wanted to remove eertain difficulties 
whioh stood in the way of his getting the 
full benefit of his dearee, From this view 
also the present applieation is within time. 
We are, therefore, of opinion that the order 
of the Oourt below dismissing the applieation 
for exeaution as being barred by time should 
be set aside. We acsordingly set aside the 
order and direat the Court of first instance 
to re-admit the applisation to its original 
number and proeeed to hear and determine 
the same asoording to law. The deeree- 
holder will have his eosts in all Courts, 
Р. Appeal allowed, 


(CALOUTTA HIGH COURT. 
Civi; Rove No, 84 ок 1921. 
July 5, 1921, 
Present:-—Mr. Justies Buokland. 
RADHA KANTA DAS NANAK 
AND OTHERS— PATITIONYRS 
tersus . 
PRAKASH CHANDRA DUTT AND ANOTHER 
— Opposite PARTIES, 
Ойл Procedure Oode (Act V ef 1908), О. XLI, 
т, 26—Appellate Court—Re-trial, when to be ordered. 


An Appellate Court has the power to order a 
re-trial, but that course should not be adopted except 
in exceptional ciroumstances and where the Code 
does not provide an adequate procedure. [p. 600, 
ol, 2; p. 601, col. 1, 


Rule against an order of the Court of 





the Seaond Additional Distriet Judge, Midna- 
pore, in Title Appeal No. 386 o£ 1919, 

FACTS,— The petitioners, asthe soleshkebatis 
of Thakur Granth Jeu, instituted a suit for re- 
covery of possession after dealaration of title 
against the opposite party in the Oourt of 
the First Munsif of Midnapore, The rlaint- 
iffy’ oasa was that the land in dispute waa the 
debuttar property, and that the mokarart рийаћ 
executed by one Makshoda Devi who was 
not а sheba:? in favour of the predeaesaor.in- 
interest of the defendants was not valid and 
operative. The ease for the defenee waa that 
the land in dispute was not the absolute ` 
debuitar propery, that Makshoda Devi was a 
shebatt and that the permanent lease was exe- 
euted for legal nesessity and was, therefore, 
valid, 

The learned Munsif found, inter alza, that 
tha lease whieh was granted by Makshoda 
Devi as a shebatt was not for the benefit of 
the idol, and he desreed the plaintiffs’ suit. 

On appeal the learned Additional Distriet 
Judge, holding that the sase was not properly 
tried in the primary Court, framed three new 
issues and remanded the sase for a fresh trial. 

The issues above referred to were (1) whe- ` 
ther the property was the absolute debuttar 
property of the idol, (2) whether Makshoda 
Devi was a shebast, (3) whether the lease 
by her was for legal necessity and for valid 
grounds. and binding upon the idol, 

The petitioners, aggrieved by the aforesaid 
order of remand, moved the Hon’ble High 
Court and obtained the present Rule. 

Babu Patit Paban Ohatterjes, in support 
of the Rule.—The learned Additional 
Distriet Judge inremanding the sase for a 
trial de novo has asted without jarisdistion, 
1 submit that the lower Appellate Oourt’s 


-power of reversal and remand is restristed 


and limited to the position described in Order 
XLI, rule 23, Civil Prosedure Oode, and I 
further submit that no spesial eireumstanees 
have arisen in the present sase under whieh 
the Court would think it expedient to invoke 
its inherent power. This is not a ease of 
a radical or insurable defeot where for the 
ends of justice no other remedy is available 
exeopt remand. 

The question before your Lordship is 
whether the Appellate Court is eompetent to 
remand the ease under the particular sireum- 
stances. The order of remand does not 
oome within the provision of Order XLI, 


600 


INDIAN CASES, 


` {1921 


RADHA KANTA DAS NANAK 0, PRAKASH CHARDRA DUTT, 


rule 23, Civil Prosedure Code, 

(BuckrAxD, J.— How ean you say that after 
the recent Foll Bench decision? | 

In the Full Bensh. case the саган 
before their Lordshipa was whether the 
Appellate Court has power to remand a 
ease, in enses otherthan those sontemplated 
in Order XLI, rule 23, Civil Prosedura Code, 
and their Lordehips held that for the ends 
of justiee the Court ean remand such a onse, 
in the exereise of its inherent juriediotion. 
"Where there are no provisions in the Code 
to meet the ncaessities cf the case or where 
the defeetis so radical or incurable that ends 
of justice cannot be met without recourso to 
a trial de novo, then the Court can invoke its 
inherent power and remand the ease for a 
‘fresh trial. In thia case впоћ special sireum- 
stances do not arise, and tke nesessities of 
this саев would have been met by resourse 
to the provisions of Order XLI, rules 24, 25 
Civil Proeedure Code. The learned Judge 
should not have reversed ihe deerce and 
remanded the case, and be ought to have kept 
the suit on his own file pending, until the re- 
turn of the first Court’s finding on the issues, 

Referred to sections £9, 107, Order XLI, 
rules 23, 24, 25, Civil Prosedure Code; 
Boncharee Ghoss v. Atnooddeen Biswes (1), 
Mani Mohan Mandal v. Ramtaran Mandal 
(2), Abdul Karim Abu Ahmed Khan y. 
Allahabad Bank Limited (3). 

Moreover, the learned Judge aeled with- 
-ont jurisdietion in fr&ming now issues and 
ordering a re-trial, inasmuch ав the decision 
of the Tria! Court shows that the points 
material to the deaition of the esse on the 
merits have been determined. 

[Воскілнр, J,—Do you say that the fifth 
issue is properly framed P 

No doubt it has been inartistieally framed, 
but the mere omission to frame an issue is 
not fatal, In this ease, the parties have 
gone to trial knowing what the real question 
between them was, and evidence has been 
gone into on that- point. Itis not a ease of 
that fatal mistrial of à eause whieh renders 
a new trial necessary. Referred to Musam- 
mat ‘Mitna v, Syud Fusl Rub (4). 

(1) 24 W. В. 187. 

(2) 33 Ind. Cas, 329; 48 0,148, 

(8) 41 Ind. Сав, 508; 44 U, 929, 280,1. Je 49; 21 
С. М. 877. 

(4) 18 М, I, А. 578 at p. 588; 16 W. В. Р. С. 15; 6 


в; L. Е. 148; 260. Р. О. 2.87; с баг. Р, C.J, 
629 20 E, B, 665, 


Babu Jogendra Ohandra Ghoss (with him 
Baba — Promode Kumar Ghose), for 
tha’ Opposite Party,—Your Lordship will 
not interfere with the order of the lower 
Appellate Oourt, whish is of an interlo. 
eutory nature, The lower Appellate Court, 
whish had all the evidense before it, made 
the order on the ground that the suit 
had not been properly tried in the Munsif'a 
Ooart, How sould yonr Lordship in the 
exersise of revisional jurisdiction interfere 
with that order? The whole ease-is nat before 
your Lordship. Moreover, the material issues 
in this ease hava not Баеп framed in the Firat 
Court. The fifth issue does not speoifioally 
state the points essential to the desision of the 
9350 on tho merits, 

The proper issues nob having been framed 
in the Trial Court, my olients were greatly 
prejudiocd in adduoing evidenoe in support of 
their case. 

Babu Fatit Paban Ohatler;ee replied, 

JUDGMENT.—I do not think that 1 
should interfere with the order of remand, 
besause whether ог not there is jurisdielion 
on this applisation to interfere with an order 
of this nature, itis not possible to do so 
without sonsidering the evidenes which 
is not before me. It was before the 
learned Additional Distriot Judge who made 
the order and sould, therefore, appresiate 
how the trial prooesded. The  diffisuliy 
in this sace has arisen owing to tho 
praetiee, to which I have referred more than 
onee, of framing comprehensive issues instead 
of framing separate issues whieh state speei- 
fieally the questions of faot and law that 
arise inthe case. The issue in this ease 
whieh is open to this oritisism is the fifth :— 
“ Have the plaintiffs their alleged right and 
title to the disputed property?” This issue 
admite of almost any oontention to establish 
their claim which the plaintiffs may put 
forward and equally it admits of almost any 
defenae which the defendants may prefer. 
ln these eirenmstances, the order of remand 
made in substance must stand, But, in so 


. far as the learned Additional Distriot Judge 


has set aside the decree of the First Court 
and remanded the suit for a fresh tira), 
the order should be varied to bring it into 
eonformity with the provisions of Order XLI, 
rnle 25, Civil Prosedure Code, for though, as 
was desided in Abdul Kartm Abu Ahmed Khan 
v. Allahabad Bank, Limited (3), the Ap. 
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pellate Court has the power to order a re-trial, 
that eourse should not be adopted exsept in 
exseptional sireumstanses and where the Code 
does not provide an adequate prosedure. The 
order, therefore, will be that the issuea 
framed by the learned Additional Distriat 
Judge will be remitted for trial fo the Court 
of the First Munsif of Midnapore, whioh will 
take suob additional evidense as the parties 
may be advised to addues. The Court of 
the First Munsif of Midnapore will proceed to 
try sush issues and then return the evidenae 
to the lower Appellate Court together with 
its findings on these issues and the reasons 
therefor. The lower Appellate Oourt will, 
thereupon, as provided by Order XLI, rule 
26,Civil Procedure Code, proaeed to determine 
the appeal, subjeot to any memo. of objestion 
which may be filed by either party under the 
provisions of sub section (1) of that rule. 
The petitioners must pay the вовёз of the 
opposite party in this Rule, I assess the 
hearing-fee at one gold mohur. 
B. М, Issues remitted, 


ALLAHABAD HIGH COURT. 
Огут, MisogLLAREOUS No. 246 or 1921. 
July 26, 1921. 

Present:— Mr. Justice Walsh and 
Mr. Justice Wallash. 

RAM LAL-—PraixTIEF — PETITIONER 
versus 
DEORAJ-—DzzzNpDANT —O»PosrTR Parry, 

Ajmere Courts Regulation (I of 1877), s. 17— 
Reference -to High CGourt—Reference to arbitration~ 
Jurisdiction—Suit for declaration that reference without 
jurisdiction not maintainable. 

Where under the Ajmere Courts Regulation a 
suit is referred to the High Court, the Ajmere 
Court has still jurisdiction to refer the case to 
arbitration till the final disposal of the suit, inasmuch 
as pending the final orders to be passed by the 
Ajmere Court in accordance with the High Court's 
answer tothe reference the suis is still- “pending 
judgment.” [p. 608, col. 1.] 

No suit lies to obtain a declaration that a Court 
had no jurisdiction to make the reference to arbi- 
tration in a particular case. Гр. 698, col. 1.] 

Civil referenee, under the provisions of 
sestion 17 of the Ajmer Oourts Regulation 
I of 1877, by the Additional Distrist Judge, 
Ajmer. Merwara. 

Messrs. Nehal Ohand and S. М. Gupta, for 
ihe Petitioner. 

Mr. №, О. Vaish, for the Opposite Party. 

REFERENOE.—In Suit No. 11 of 1912 
fled by the applicant in this referense, 
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Ram Lal, for  oeonsellation of а sale- 
deed against the opposite party Sheo 
Dass the Assistant Commissioner and 
Subordinate Judge, Ajmer, gave Ram Lala 
dearee, Sheo Dass then filed an appeal in 
this Ooart and it was in due воцгве dis- 
missed, Sheo Dass then obtained a re. 
ferenee to the Hon’ble the High Court 
at Allahabad. When this referense was 
pending, Sheo Dasa died; moreover, parties 
filed an applisation in this Oourt asking 
thia Court to refer this вазе to arbitration. 
The High Oourt aseordingly was pleased 
to send bask the case here to bring tho 
reperesentative of Sheo Dass on reeord as 
well as to dispose of the arbitration peti- 
tion. This Oourt  aosordingly desided to 
refer the oase to arbitration. Ram Lal 
was evidently dissatisfied with the award 
and filedan objestion, which was overruled. 
He then filed а civil suit No. 42 of 1919 
before the Subordinate Judge, Ajmer, seek- 
ing a declaratory decree to the effest that 
the order of this Oourt (Ze, the Distriat 
Judge), dated 18th August 1916, referring 
the matter to arbitration was ultra vires 
and all proceedings subsequent thereto null 
and void. The defendant met the suit with 
the following pleas :— 

l.. That the suit was not maintainable? 

2, That the Couré had ro jurisdistion. 
to entertain it? 

3, That the suit was barred bythe rules 
of res judicata? 

2, The Subordinate Judge framed amongst 
others the following issues :— 

(а) Had the Distriet Judge no jurisdis- 
tion to refer the matter to arbitration, in 
the course of proeeedings under seation 17 
of the Ajmer Courts Regulation, and are his 
proseedings ulira vires Р 

(b) Is this Court competent to entertain 
the suit ? 

(c) Is the suit barred by the rule of 
res judicata? 

The Subordinate Judge desided the first 
issue against Ram Lal, the sesond and third in 
his favour, and dismissed the suit, 

3. There was an appeal to this Court 
and I confirmed the judgment and desree 
of the Subordinate Jndge not merely ba- 
eausa І oonesurred with him in his finding 
ow the first issue, but also besause I was 
of opinion that the question of want of 
jurisdistion or otherwise. of this Oourt to 
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deal with the petition of arbitration was 
not a question which sould Бе re-agitated 
in a suit, and that the ast of this Court 
having plased the case in the hands of the 
arbitrators being unshallenged in the Court 
above, in the Court of the Hon’ble the Chief 
Commissioner, besame a finally desided mat- 
ter between the parties and the parties were 
estopped from re-opening the ease by a suit, 
On the question of merits, 2.6., whether 
this Court sould, properly speaking, refer 
the matter to arbitration when it had 
washed its hands of the ease after dis- 
missing the appeal, I was of opinion that 
the requirement of Sehednle II, rule 1, of 
the Code of Oivil Prosedure that в oase 
вап be referred to arbitration only before 
a judgment is pronoaneed, was fully satisfied, 
as the reference of this ease to Allahabad 
re-opened it, 

4. The questions, therefore, for decision of 
the Hon’ble the High Court are aa follows: — 

(a) Whether the referenoe of the sase to the 
Hon'ble the High Oourt re-opened it, so as 
to eonfer on this Court jurisdietion to refer the 
, matter to arbitration. 


(8) Did the deeision of this Court to 


refer the matter to arbitration estop the 
plaintiff Ram Lal from re-opening the 
question by а suit, £e, whether he was 
bound by the estoppel of res judicata, 

(c) Oould a suit lie to obtain ‘the 
deslaration of the question whether the 
Dietrist Court or any other Oosurt had 
jurisdistion to dispose of the osse in the 
way they did—t.¢e., byreferring to arbitration 

The oase is assordingly submitted under 
gestion 17 of the Ajmer Courts Regulation 
Мо. 1 of 1877 to the Hon’ble the High 
Court for judgment on the above points, My 
own opinion as to point (a) is in the afirm- 
ative and as to (b) and (c) in the negative,” 

JUDGMENT.—We have no doubt as to 
what our answers to these questions should be. 

To question (a) our answer is, to ‘adopt 
a teshnisal form, “Хо, it did not re-open it 
go as to confer jurisdistion to refer the 


matter to arbitration, but it did not affest. 


it and the Ajmer Court had original jurisdia- 
tion to refer the matter to arbitration up 
till the final disposal of the suit.” 

We will state our reasons to remove any 
possible misunderstanding. The  positien 
-. presents itself in this way. The Oourts 
pt Ajmer having pro-éanio disposed of the 
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litigation, there still remained the right of 
the parties to obtain.a referense to the 
High Court, As appears by the referring 
order of 1916, the parties were within their 
rights in asking for a referenee. The 
decision of the suit hinged, as is said in 


` the referring order, upon the questions ге, 


ferred, and the Ajmer Distriot Court ex. 
pressed its own opinion as to what the 
answers of the questions should bs. The 
Ajmer Aot provides that the final desision 
shall be entered up in a&ssordanae with 
the deeision of the High Oourt. In our 
view the best analogy is that of a pre- 
liminary desree and a final desree, and 
pending the final order of the Ajmer Court 
onreseiving the answers of the High Conrt 
to the referenes the suit was still, to adopt the 
language of the arbitration sahedule i in the 
Oode of Civil Prosedure, "pending judgment,” 
While it was so pending and the High Court 
had not given its answers, the parties agreed 
to refer the matter to arbitration. Weare 
clearly of opinion that, without the agree: 
ment of the parties, the Court sould not 
have done so, besause the Court bad 
already adopted the agreement of the 
parties to refer the matter to the Allahabad 
High Oourt, but it eould allow the parties 
to override the referenos on any terms they 
saw fit. It is no business of ours why 
they did so, but as we have said, pending 
the final decision while the-matter was in 
the High Oourt, they agreed in the most 
explicit terms to settle the ease amieably, 
to appoint & Barrister and a Pandit: as 
arbitrators, to agree to what they desided 
and "never to go bask upon it/—language 
whish -has a strange ‘ring in 1921 though 
used as the foundation of an application 
to the Court in 1915. The High Court 
was informed of this agreement and held 
its hand. On the 8th August 1916 ix 
pursnanes- of- the agresment. the Distriet 
Judge ordered the matter to go to arbi. 
tration and dirested the arbitrators to file 
their award by the 31st August 1916. In 
our opinion, in spite of the referenee to 
the High Oourt, aud поб in any way be- 
eause of the referensa to the High Оопг&, 
or basanse of anything whish the High 
Court said, this was an arbitration in a 
suit in whish the parties agreed that the 
matters between them should be referred 
to arbitration. By paragraph 1 of Sehedule If 
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of the Civil Prosedure Code they were, at 
any time before judgment was pronounced, 
at liberty to apply to the Court whish ordered 
the order of reference, By paragraph З (2) of 
the same Sohedule the Court from the date of 
that order was unable to deal with the matter 
in suit. It follows from this that our answer 
to question (b) must be "Yes," The Court was 
prevented by law from dealing with the 
matter in the suit thereafter, and a fortiori 
from dealing with itin another suit. | 

It follows that the answer to question 
(c) must be "No, no suit would lie." 

Let the record go bask to the Ajmer 
Oourt with this expression of our opinion. 

Under sestion 20 of the Ajmer Courts 
Regulation the costs of this referense ought 
to be sosts in the appeal out of whieh the 
reference arose. Wo recommend assordingly. 


Reference answered, 
OALOUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE DEOREE 
No. 1514 or 1919. 
May 17, 1921, 
Present:—Justice Sir М. R. Chatterjea, 
Kr. and Mr. Justiee Panton, 
RAJENDRA KUMAR BOSE— 
PrLAINTIFF— APPELLANT 
versus 
BISWARUP DEY AND OTHERS— DEFENDANTS 


— RusPONDENTS, 
Res judicata—Oonsent decree—Co-defendant—No 
conflict of interest between co-defendants, 


J. Р, 


A consent decree is just as binding on the parties 
as a contested deoree, but it has not greater valie 
dity than the compromise itself. (p. 604, col. 2.] 

* Kandarpa Nag v. Banwari Lal Nag, 80 Ind. Cas. 
864; 38 O. L. J, 244, referred to. 

Plaintiff instituted a suit for accounts against 
defendant, who had acted as the agent of the 
plaintiff and his brother, who was made a pro forma 
defendant. The brother had instituted an earlier 
suit for accounts against the defendant, making the 
plaintiff a party to it as a proforma defendant, 
That suit had been decreed on compromise as 
between the plaintiff and the principal defendant in 
that suits 

Held, that the compromise decree could not 
operate as res judicata, inagmuoh as there was no 
conflict of interest and no decision as between the 
defendants themselves, nor was any decision as 
between them necessary in order to give appropriate 
rélief to the plaintiff in that suit and also as there 
was no adjudication by the Oourt in that suit, 
the deoree being by consent, [p. 604, cola. 1 & 2.] 

Cottingham v. Earl of Shrewsbury, (1843) 3 Hare 
627 аб p, 098; 67 Xi R. 530, Magnivam v, Mehdi 
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Hossein Khan, 810. 95; 8^ С, W.N, 80 and Jadav 

Chandra Sarkar v. Kailash Chandra Singh, 84 Ind. 

as, 929; 21 C. W. N. 698, 25 C. L, J. 322, referred 
Oe 

Appeal against a decree of the First Addi- 
tional Distrist Judge, Daeca, dated the 23rd 
of June 1919, modifying that of the Munsif, 
Sesond Court at Munshigunj, dated the 
16th of Desember 1918. 

FAOTS appear from the judgment. 

Babu Sarat Ohandra Roy Choudhury (with 
him Babu Aira Lal Ohakrabarty), for the 
Appellant.—The plaintiff is the appellant. 
The fasts shortly are these: The plaintiff 


-and his brother remained joint till the year 


1319. The defendant was their agent till 
1319. The two brothers separated in 1319 
and sinse that date the defendant besame 
the gomasta of the plaintiff alone. The 
present appeal arises out of a suit for 
acaounts, The Munsif gave a preliminary 
dearee for acsounts for the years 1319—"2, 
On appeal the deeree was affirmed for that 
period but set aside for the period prior to 
1319 as being barred by res judicaía on 
aecount of a sompromise deeree made in 
a suit between plaintiff and the prinsipal 
defendant in that suit, There is ^no 
agreement ог sontrast. The First Court 
desided that issue in plaintiff’s favour. I 
submit the compromise deeree did in no 
way  Bífeot the plaintiff in the present 
suit. In that suit it was not nesessary to 
set up my slaim by way of defense, There 
is no desision of any sonflieting slaim 
between the parties. I was not the prineipal 
defendant in that suit І was made pro forma 
defendant. That suit was eompromised as 
between the plaintiff and the prinsipal 
defendant in that suit. Further sestion 11, 
Civil Prosedure Code, requires that there 
should be an adjudisation by Court in order 
to make the prior suit operate as res judio tia, 
Refers to Magniram v. Mehdi Hossein Khan 
(1), Gurdeo Singh v, Ohandrika Singh (2), 
Jadav Ohandra Sarkar v. Kailash Chandra 
Singh (3), Saroda Prosad Roy Ohaudhurt 
v. Kailash Baishint Guha (4), Mohendra Nath 
Biswas v. Shamsunnessa Khatun (9), Jagan. 

(1) 81 0. 95; 8 О. W. N. 30. 

(2) 1 Ind. Cas. 913; 36 C. 193; 5 O. L. J. 611. 

(8) 81 Ind. Cas. 929; 21 О. W. N. 093; 25 C, L. J. 


822, 

*4) 18 Ind. Cas, 117; 17 О, W. N. 128, : 

(5) 27 Ind, Cas, 954; 21 O. L, J. 167; 190. W. N, 
1280. : - f 
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wnath Prashad Singh v. Abdullah (6), Minalal 
Shadiram v. Kharsetji (7), Bhaishankar v. 
Morarji (8), Kantlarpa Nag v. Banwari Lal 
Nag (9). I submit on these grounds the 
judgment under appeal ought to be set aside. 

Babu Gunada Oharan Sen (with him Babu 
Heramba Charan Guha), for the Respondent, 
—My submission is that even if the eontention 
of the appellant be valid, his elaim is uan- 
sustainable inasmuch as it is barred by limi- 
tation. The former ageney with the brothers 
terminated with their separation in 1319, 
There was, therefore, a fresh contrast with 
the plaintiff alone, I submit the suit having 
been brought more than three years after 
1319, the olaim is barred. My next sub. 
mission is that plaintiff is estopped from 
further elaiming aeccunts, inasmuch as he 
had already taken aosounts from me in the 
previous suit whioh was compromised in his 
presenee, I would pray that this question 
may be gone into and the ease might be sent 
baok for consideration of this question. 

Babu Sarat Ohandra Roy Ohoudhury 
replied in brief. : 

JUDGMENT,— Thisappeal arises out of 
a suit for aecounts against an agent. 

The defendant aoeted as the agent of the 
plaintiff and his brother (who is the pro forma 
defendant No. 2 in the present case) up to 
the year 1319, and from that year upto 1322, 
the defendant acted as the gomasta of the 
plaintiff alone. 

It appears thatin the year 1916 a suit 
was-instituted by the pro forma defendant, 
the brother of the plaintiff, for assounts 
against the defendant. The present plaintiff 
was made а party to that suit as pro forma 
defendant No.2, Thatsuit was desreed on 
eompromise as between the plaintiff and the 
prinsipal defendant in that suit. 

In the present suit the principal defendant 
pleaded that the eompromise deoree in the 
suit brought by the -plaintiff’s brother oper- 
ated asres judicata, The lower Appellate 
Court has given effest to that contention, 

We are of opinion that the deeree sannot 

(8) 45 Ind. Cas. 770; 22 C. W.'N. 501 at p. 893; 
16 A. L. J. 576; 5 P, L. W, 88; (1918) М, W. N. 406; 
SL. W. 168; 24 M. L. Т, 62; 28 C, L. J, 192; 20 Bom, 
1, R. 851; 36 М, L 2.46; 45 0, 909; 451, A,97 


(Р. C.). : 
(7) 30 B. 895 at p. 40855 Bom. L. В, 266. s? 


Кы, 12 Ind, Cas. 085; 80 В, 283; I8 Bom, L. R, 
950. Ў Y. 
(8) 00 Ind, Cas, 864; 38 О, L, J, 244, 
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operate as res judicata on two grounds. The 
first ia that there was no ооой (о of interest 
aud no deoiaion as between the defendants 
themselves, namely, the present plaintiff, who 
was the pro forma defendant in that suit, and 
the principal defendant, nor was any decision 
as between them necessary in order .to give 
appropriate reliéf to the plaintiff in that suit, 
See Cottingham v, Harl. of Shrewsbury (10), 
Magniram v, , Mehdi Hossein Khon (1), 
Jadav Ohandra Sarkar v, Kailash Ohandra 
Singh (3). The sesond ground is that 
there was no adjudication by the Court 
in that suit and the deores which was 
passed, was by sonsent, There is no doubt 
that а consent desree is just as binding on 
the parties as a sontested deeree, but it 
cannot have greater validity than the 
compromise itself [see Жапйатра Nag v. 
Banwari Lal Nag (9)). 

The learned Pleader for the respondent 
prastieally sonceded. that the ground upon 
which the lower Appellate Court prosesded in 
holding that the decision in the previous anit 
operated as res judicata oould not be support- 
ed, but he sontended that the desree вап be 
supported on two other grounds, The first . 
is that the elaim ор to the year 1319 was 
barred by limitation. It is said thatas the 
defendant seased to be the agent of the plaint- 
iff’s brother from 1319, the former agensy did 
not sontinue and there wasa fresh agensy 
from that уввг во far as the plaintiff was 
eonserned. It appeate, however, that the 
defendant never ceased fo be the agent of 
the plaintiff from the year 1811 to 1322, 
although for a portionof the said period 
he asted as the agent of the plaintiff's bros- 
ther also. As the defendant's ageney did 
nob terminate more than three years before 
the suit, we are unable to hold that the elaim , 
is barred by limitation, . 
` The next ground upon which the desrea' 
of the lower Appellate Court is sought to 
be suported is that the plaintiff is.estopped 
by his oondnot from elaiming aocounta iu 
the present suit. Itis contended that in 
the previons suit, which was brought by the , 
plaintiff's brother, the present plaintiff, who) 
was the pro forma defendant No. 2, appeared ' 
and that his Pleader, along with the Pleader 
for the plaintiff in that suit, took .the so.. 
sount papers submitted by. the defendant іш. 
that suit, and got them explained satisiaq. 
* (10) (1848) 8 Hare 627-at р, 638; 67-Е, В, 580,5 ° 
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torily and having done all that, it was no 
longer open to the plaintiff to alaim assounts 
again in thia suit, 

This question, however, was not gone into 
by the Conrts below and the lower Appellate 
Oonrt disposed of the sase on the ground that 
the previous suit operated as res judicata. 

Under the sireumstances, we think the 
ease should be sent bask to the lower Appel- 
late Court in order that the question may be 
gone into and the ease disposed of assordizg 
to law. The findings on other questions of faet 
have not been challenged and they will stand. 

Costs to abide the resalt, 


B. N, Oase sent bac, 


ALLAHABAD HIGH COURT, 
First Отуп, Ареват, No. 162 or 1919, 
August, 1, 1921; 

Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Justice Sir Р, C. Banerji, 


Кт, 
Rant DHANDEL КОАҢ—Рпиктк— 
APPRLLANT 
tersus 
OHHOTU LAL-—DzrFENDANT— RESPONDENT, 
Agra Tenancy Act (II of 1901), s. 202 —Agricultural 


holding —Zemindari property—Thekadar of Zemindari 
property, noi tenant of agricultural holding. 


A claim for Zemindari, property is not a suit 
relating to an agricultural holding. [p. 605, col. 2.] 

Therefore, if a person who claims to be a thekadar 
of Zemindari properties proves his allegation, 
he may bea tenant of the Zemindar, but he would 
not be a tenant of agricultural land within the 
meaning of section 202 of the Agra Tenancy Aot. [p. 
606, col, 1.] 

First appeal from а desres of the Sabor- 
dinate Judge, Jaunpur, dated the 31st 
Ostober 1918. 

Mr, Р, L. Banerji, for the Appellant. 

Mr. Гора! Ahmad, for the Respondent. 

JUDGMENT.—This was a suit in whish 
the plaintiff slaimed possession of im- 
moveable property of the alleged value of 1j 
lakhs of rupees and for an aseount. The 
property aonsists of 26 villages, a market, 


groves and houses situated in Mariahu in. 


the Distriet of Jaunpur. It was alleged by 
the plaintiff that the defendant had been 
appointed to look after the management of 


this estate. by one of the plaintiff's mana.. 


gere, bnt tbat- he has been wrongfuily with. 


holding it from the plaintiff, The defendant's: 


main eontention was that he held the prop. 
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erty underan oral perpetual lease granted 
in the year 1834 to hia father, Gauri Prasad, 
At the hearing of the suit the defendant filed 
an applieation asking ihe Court to refer the 
vase to the Revenue Court under the provisions 
of &cotion 202 of the Agra Tenancy Ast, inas. 
mush as he alleged himeelf to be the tenant of 
the property. This applieation was aeseded to 
by the then Subordinate Judge; and he made 
an order direating the defendant to institute a 
suit in the Revenue Court for establishment of 
his right. This was on the 10th of February 
1916, . The suit, we may mention, was in- 
stituted in 1915 and sines then by reason 
of various proceedings taken in the Revenue 
Court, in the Court of the Commissioner, in 
the Board of Revenue, and subsequently in 
the Civil Court, the ваше has remained 
pending for this long period and was not 
desided by the learned Subordinate Judge 
until the 3lstof Ostober 1918. The main 
question in the appeal before us is whether 
the order of the lOthof February 1916, 
direeting the defendant, under seetion 202 
of the Agra Tenancy Act, to institute a suit 
in the Revenue Court, was a right and 
proper order. That section provides that 
where a suit relates to an agrioultural hold. 
ing and the defendant pleads that he ia 
a tenant of the holding, the Civil Ocurt in 
whish the suit is instituted, should refer 
the defendant to the Revenue Court to have 
his title as tenant deolared. The present 
suit, as wehave said above, relates to 26 
villager, a market, groves and several 
houses, and 16 does not purport to relate to 
an agrieultural holding. No doubt the defend. 
ant, who alleges himself to be a thekadar, 


‚тоша be a tenant within the meaning of 


the Agra Тепапву Act, if he oan estab. 
lish his allegationas to his having a per- 
petual lease, but what we have to son- 
sideris whether the property in suit is an 
agricultural holding within the meaning of 
sestion 202, Every Zemindari property, it is 
true, includes agricultural land, but Zemindari 
property may inolude house property and 
other property whioh does no stristly aome 
within the meaning of agrisuliural land, 
A візіт for Zemindari property is not, in our 
opinign, a suit relating to an sgrieultural 
holding. A holding is defined in the Tenansy 
Аоф to be а parsel of land held under one, 
engagment, and it olearly indisates that it ів 
land whieh is held by an ordinary agrisul- 
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turist under one engagment for purposes of 
agrieulture, That eannot be said of a person 
whoolaims to be thekadar of the Zemindari, 
and does not allege that he held any рат» 
tisular parsel of land under a separate 
engagement for purposes of agrieulture. 
The defendant in the present suit states 
that he holds the property in suit under в 
theka, that ie, & lease of the Zemindari, If 
he can establish that allegation, he may be 
a tenant of the plaintiff, but he would not 
bea tenant of agrioltural land within the 
meaning of section 202 of the Aet. In this 
view the learned Subordinate Judge who, on 
the 10th of February 1916, referred the 
defendant to the Revenus Court, committed 
an error as the sase should never have been 
referred to that Court, His susceasor, who 
finally desided this suit, was equally in error 
in deaiding it in sssordanse with what he 
eonsidered to bethe deeision of the Revenue 
Qourt. The result is that we allow the 
appeal, set aside the deeree of the Ovurt 
below and remand the ease to that Court 
under Order ХІІ, rule 23, of the Oode. of 
Civil Prosedure with direotions to re-admit it 
under its original number in the register and 
to try and dispose of it on the merits. Costs 
here and hitherto, ineluding in this Oourt fees 
on the higher seale, will be sosts in the 
eause. . 

We request the learned Subordinate Judge 
before whom the ease will go, to expedite the 
hearing of this ease inasmuch as it has been 
pending for a period of nearly seven years, 
"We way also mention that if the ease ever 
somes to this Court on appeal, the hearing 
of the appeal should, in our opinion, be 
‘expedited. The record should be sent down 
to the Court below without any delay. 
nh Oase seni back. 
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OALCUTTA HIGH COURT. 
REFERENOE ON A ‘Question OF Oourr FEE 
PAYABLE ON A Мамо, OF Овозе OBJ#OTION 

ux Brest Arrear No. 11 or 1921. 

July 20, 1921, 
' Present: —Justiee Sir N. R. Chatterjea, Кт, 
@KAMAL KAMINI DEBI—Pusainrire— ` 
; APPELLANT 
| versus .* 
MAHAMMAD EMADUDDIN SARKAR 
AND OTHERS— DEFENDANTS— RESPONDENTS, 


: Court Fees Act (ҮШ of 1870), Sch, F, Art. 1, Sch. 1, 


INDIAN CASES. 


11921 


Art, 11—Oross-objections as io cosis only—Court-fee 
payable, 


A memorandum of crose-objections relating to 
costs only comes under clause (d), Articole 11, 
Schedule П, of the Court Fees Act and a Court. 
fee of Rs. 2 is leviable thereon, [p. 610, col, 1.) 


Doorga Doss Chowdry v. Ramanauth Ohowdry, 8 M. 
I. A. 262; { Sar. P. C. J. 772; 10 E. R, 580, Nilmadhud 
Doss v. Beshwmber Doss, 13 M. Т. A. 85 at p. 108; 12 
W.R, P. C. 129; 3 B. L. В. P. О. 27: 2 Buth. Р.О, J. 
257; 2 Sar. P. О. Т 9, 20 E. В. 494, Makki, In re, 10 
М.'50; 6 Ind. Dec (м. в.) 950, Rowlins v. Lachmt 
Narain Jha, 44 Ind. Cas. 50; 8 P.L. J. 449; (1918) 
Pat. 264; 4 P. L. W. 221, Lakhan Singh v. Ram 
Kishen Das, 48 Ind. Cas. 179; 40 A. 03, 186 A. L.J, 
886 and Debendra Mohan Rai v. Sona Kunwar, А. W. 
М. (1901) 21; 26 A, 291; 1 A. L. J. б, referred to, 


Appeal against-& deeree of the Subordi- 
nate Judge, Rangpur, dated the 2166 of 
Auguat 1920. 


FACTS appear from the judgment, 


Babu Atul Ohandra Gupta, for the Respon- 
dents in First appeal No. 11 of 1921.—In 
this referense the question for your Lord- 
Ship's determination relates to the amount 
of Oourt-fee payable on & memorandum of 
eross-objestions preferred by my slients, in 
which they ehallenge the eorrestness of the 
order of the Court disallowing eosts to them, 
My submission is that the Oourt-fee payable 
is Rs, 2 under Artiele 11 of Sehedule 
IY of the Court Fees Act. No substantive 


relief was elaimed by the memorandum of 


оговв objestions. Costs of а suit follow the 
event and the order disallowing sosta is no 
‘part of the deoree, as it does not deside any 


‘of the rights with regard to the matters in 


eontroversy in the suit. See seetion 2 of the 
Code of Civil Prosedure. The matter вайпоё 
aome under Article 1 of Sehedule I of the 
Court Fees Aet. The sosts which have 
been disallowed by the Court of first instanee 
and whish are elaimed by my elients in 
the memorandum of oross-cbjeations, do not, 
form the "subjeet-matter in dispute" within 
the meaning of that Artisle. See Doorga 
Doss Ohowdry v, Ramanauth Ohowdry (1) and 
Nilmachub Doss v, Beshumber Doss (9), 
Even if it be held that the matter does nog 


M. I. A, 262; 1 Sar, P. O. J. 772; 19 В. R, 630, 
8 М. I. A. 85 ab p. 108; 12 W. R. P. О, 129; 

‚Р.О. 27; 2 Suth. P, O. J. 207; 2 Sax. P. 0, 
494, . 
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some under Artiele 11 of Sshedule IF of the 
Court Fees Aet, the memorandum of eross. 
objestions might be regarded as merely a 
petition. 

Babu Ram Oharan Miira, Senior Govern- 
ment Pleader, for the Government.—A 
memorandum of ross objestions is filed 
under Order XLI, rule 22, Civil Prose- 
dure Code, against any part of the 
deores. It eannot be вегіопвју sontended 
that the order disallowing eosts did not form 
part of the deeree of the Trial Court. Under 
Order XX, rule 6, Civil Prosedure Code, any 
order regarding eosts is a part of the deeree. 
The memorandum of eross-objestions in the 
present oase was thus preferred against a part 
of the decree, and therefore, cannot some 
under Ártiele 1] of Sshedule II, which is 
appliaable only when the appeal is not from 
any part of the deeree, Consequently, if the 
matter eannot some under Sehedule II, 
Artiele 11, it must be governed by Artiele 
1 of Sehedule I of the Oourt Fees Aet. 
Refers to Makki, In re (8), Rowlins v. Lachmi 
Narain Jha (4) and Lakhan Singh v. Ram 
Kishen Das (5). See also Debendra Mohan 
Rat v. Sona Kunwar (6), Ad valorem Court- 
fee is, therefore, payable by the respondents 
under Artiale 1 of Sehedule I of the Court 
Feos Aat. 

' Babn Atul Ohandra Gupta, replied. 

JUDGMENT.—Tho question in this ease 
relates to the Court-fee payable on a memo- 
randum of sroas-objeetions against an order, 
disallowing costs to the respondenta, in the 
desres of the Court below. The suit was 
upon а mortgage and tbe respondents were 
added as parties to the suit as seeond mort- 
gagees. They pleaded that with regard to 
a portion of the elaim, they held the position 
of first mortgagees. The Court desided the 
question in their favour but did not allow 
them costs. The plaintiffs have appealed to 
* this Court, and the respondents have pre- 
ferred cross objestion on the ground that the 
Court below is wrong in not allowing them 
sosts. They paid a Court-fee of two rupees 


(3) 19 M. 850; 6 Ind. Deo, (x. o.) 950. 

(4) 44 Ind. Cas.50; 8 P. L, J, 443; (1918) Pat, 
‚ 284; 4 P. 1. W. 221. 

(5) 48 Ind. Cas. 179; 40 A. 93; 15 А, 1, J, 


. 886, | 
(6) А. W. N.(1901) 21, 26 A. 201; 1А. Ia 
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on the memorandum of erosa-objeotions, The 
Stamp Reporter was of opinion that ad 
valorem Court-fee is payable under Sehedule 
I, Article 1 of the Court Fees Aet, besause 
Sohedule V of the Civil Prosedure Code has 
repealed seetion 16 of the Court Fees Act, 
The Vakil for the respondent having refused 


'to &esept the eorrestness of the note, the 


matter same up before the Registrar, and he 
as the Taxing Offiser of the Court referred 
the matter to the Chief Justiee under section 
5 of the Court Fees Act, as the matter is of 
general importanse, and I have been appoint- 
ed by the Chief Justice to deside the ques- 
tion. 

As the question relates to Court.fees, I 
direated notiee to be given to the Senior 
Government Pleader and he appeared and 
argued the case on behalf of the Government, 

Schedule I, Artiele 1, of the Court Fees 
Aet lays down the seale of ad valorem fees 
payable on à memorandum of appeal (not 
otherwise provided for in the Aet) or of вговв. 
objestion upon the "amount or value of the 
subjest-matter in dispate," and the question 
is whether the eosts whieh have been dis- 
allowed by the Court below and whieh are 
slaimed by the respondents in the memo- 
randum of sross-objeetions, are the “snbjest- 
matter in dispute.” The learned Pleader for 
the respondents relies upon the oase of Doorga 
Doss Ohowdry v. Ramanauth Ohowdry (:), In 
that oase the question was whether sosts 
of suit sould be added in saloulating the 
appealable value of Re 10,000 to the Privy 
Counail, and the Judisial Committee held 
that “the sosts of a suit are not part of the 
subject-matter in dispute.” [See also 
Nilmadhub Doss v. Bishumber Doss (2).] 1% 
із true, as pointed out by the learned Senior 
Government Pleader, that their Lordships 
were sonstruing the terms of the order in 
Council, dated the 10th April 1828, but it is 
elear that in their Lordships’ opinion eosta 
of suit are not the “subject-matter in dis. 
pute” ina suit. The very same words, tiz, 
"the subject-matter in dispute" are used in 
Artiele 1, Sshedule I of the Court Fees Aot, 

The question does appear to have been 
considered in any oase in this Court, In the 
Madrasa Oourt, а reference was made on the 
point’ by the Taxing Ofiser [see Makki, In 
re (3)], and the Oourt gave its desision as 
follows;—"The appellant has made the sosta 
the subjest-matter of dispute, and, therefore, 


608 INDIAN 
KAMAL KAMINI DEBI 0, MUHAMMAD EMADUDIN, 
в Court feo stamp is leyiable,” In the sase 


for deeision stated by the Registrar of the 
Madras High Court referensa was made to 
the two decisions of the Judisial Committee in 
Doorga Doss Ohowdry v. Ramanauth Doss Ohowdry 
(1) and Nilmadhub Doss v. Bishumber Doss 
(2), and also to a proseeding of the Madras 
‘High Qourt (оп а referenso by a Diatriet 
Oourt).in whish the Oourt, while pointing 
out that its answer was not authoritative, 
expressed the opinion that no fee was 
leviable under aastion 16 of the Court Fees 
Ast on an objestion (under sestion 561 of 
the Code) whieh had referense only to so 
mush of the lower Oourt’s deeree as dis. 
allowed eosts, and quoted the dictum of the 
Privy Counsil that "costs are no part of the 
Bubjest-matter in dispute.’ The Registrar 
pointed out that the proseeding | disalaimed 
any authoritative force, and the “prastiessa of 
the Registrar’s offioe has never been brought 
into sonformity with the rule laid down." 
The question stated for decision of the Court 
by the Registrar was "when apart from, and 
independently of, ány other reliefs whieh ап 
appellant seeks in an appeal from а desree, 
he seeks distinet relief on the ground that 
by the desree under appeal the eosts of the 
parties in the proeeedings whish terminated 
with the desres have not been properly 
assessed or apportioned, should the value of 
Bush distinet relief ' be reskoned as pari of 
the subject-matter in dispute for the pur- 
poses of the First Sehedule of the Conrt Fees 
Astor should the said value be exeluded 
from sompensation." As stated above, the 
Court gave its desision that Couri-fee is 
leviable besanse the appellant has made the 
вов{в the aubjeet matter of dispute. But the 
Privy Council in - the eases cited above 
pointed ont that costs are not the subjeat- 
matter of dispute. It does not appear whe- 
ther the Court in the sase in Makki, In re 
(3) -eonsidered the Privy Couneil decisions 
or gave ‘its opinion with referenee to the 
prasties of the Madras Court. 

The other eases relied upon by the learned 
Governmant Pleader are Rowlins v, Lachmi 
Narain Jha (4) and Lakhan Singh v. Ram 
Kishen Das (5). In the first oase on а ге. 
ference Roe, J. held that ' “when the ap iie 
against eostas is distinet and separate® fr 
other parts of the appeal, Court-fees must e 
paid. -ad valorem on the sosta: desreed.” 
No ‘reasons whatever are given for the desi- 
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sion. The вазе for opinion is not set out in 
the report, aud it does not appear that the 
observations of the Jadisial Committee in the 
sages referred to above were oeonaidered. In 
the sesond ease Tudball, J., on a reference by 
the Taxing Offixer held that the respondent 
must pay Court-fee on Rs, 1,C00 at whieh 
he valued the relief sought by him. in his 
eroas-objestion. It яөзтз. that the aross- 
objestion referred to matters other than апаа 
as well (as the suit was partly desreed and 
partly dismissed) and was valued at 
Rs, 1,000. Under these siroumstanses, the 
respondent was bound to pay ad valorem 
Court-fee under Artisle 1, Ss3hedulo `I of the 
Court Fees Aet. It does not appear whether 
the srosa-objestion relating to eosta was 
separately valued, nor ia anything stated in 
the desision about Court-fee payable on tha 
eross-objestion as to costs. · 

In the sare of Debendra Mohan Rat v, 
Sona Kunwar (6) the Oourt of firat instance 
desreed the plaintif'a elaim and ` part only 
of the interest, but disallowed interest to 
the extent of Rs, 67.14.0 and also disallow- 
ed costs. In the memorandum of appeal, 
the plaintiff objeeted both to the disallow- 
anse of the Rs, 67. 14-0, interest, and to the 
disallowanae of aosts, but it was stamped 
with Court-fee on Rs, 67-14-0 only. The 
appeal was admitted upon a report of the 
Munsarim that it was duly stamped, but at 
the hearing the learned Judge of the lower 
Appellate Court held that having regard to 
the ruling reported as Matki, In re (8), the 
memorandum of appeal should have been 
stamped with a further Court.fee on the 
costs disallowed, that he sould поб avail 
himself of sestion 54 of the Code of Civil 
Prosedure or of sestion 23 of the Osurt Fees 
Aet, 1870, in order to enable the defieienay 
to be-supplied, and aaeordingly dismissed the 
appeal. On sesond appeal the learned Judges 
held that the Oourt of Appeal below had full 
power to order the defisiensy to bs made good 
under sestion 28 of the Court Fees ‘Ast, as the 
msmorandum of appeal had been reseived 
through mistake or inadvertenes of the 
о взг of the Coart. The question whether 
any Oonrt fea was payable with reapest to 
the appeal for casts dea noi appear to 
have been raised before, or e»usidared by; tha 
High Oourk, Тї was assumed that Conrt. 
fes was piyable, and all that the , High 
ouct sonsidered. was, whethar the Appsllatg 
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‘Court had power to order the appellant to 
make good the defisiensy in the Conrt-fee. 

Of the four oases, therefore, sited by the 
learned Pleaders before me, the desisions in 
Makki, In те (8) and Rowlins v. Lachmi 
Narain Jha (4) do not state any reasons. 
In the sase reported as Lakhan Singh v. 
Ram Kishen Das (5) there was no express 
decision with respest to Conrt.fse payable 
for the sosts separately, and' in theoase of 
Debendra Mohan Rai v. Sona Kumar (6) 
it was assumed that Court-fee was payable 
upon the appeal for costs, In the Madras 
oase, however, the reasons are stated in 
the oase for referense, Now, if the desision 
of the Oourt (taken .along with the reasons 
stated by the Registrar) be correct, viz., 
that when apart from and independently 
of any other reliefs which an appellant 
seeks in an appeal from а deoree he seeks 
distinct relief with regard to` eosts, ad 
valorem Court-fee is payable for eost», tha 
valuation of the appsal will have to te 
made not only upon the value of the sub- 
jeot-matter of the suit, but also upon the 
amcunt of eosts payable in the suif, in 
every ease in which there is а distinot 
ground of appeal with respest to oosts. 
So far as [ .am aware, sosis are never 
taken into account in. valuing appeals to 
this Court, at any rate when. the appsal 
raises other grounds (than sosta) as well. 
The learned Government Pleader did not. 
eontend that any Court-fes is payable on 
an appeal relating fo sosts where the 
appeal raises other grounds also. His oone. 
tention is that where the appeal olaims: 
any substantive relief and there is also а 
ground relating to costs, na separate Court. 
feo is payable for costs  beoause. costs 
follow the event, but that it is otherwise 
where the appeal relates to sosts only. 
That reasoning may apply only. wheres the 
appeal relates to the entire olaim, . and. 
the argument is opposed to: the de. 
eisions in the aases sited by him, because. 
yssording to those sases whenevera sa- 
parate relief is claimed oa the head of 
eosts in the appeal, Court-fea is payable: 
on auch sosts. The reasoning has по. 
applieation where, for instanse, the plaintiff. 
gets а desras for Rs, 990 in.a suit valued: 
at Hs 1,000 and sostas ara disallowed, and, 
he appeals for R3, 10, ¢,-6, ‘the portion of. 
the olaim disallowed, and for возів, It his) 
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* 
appeal susseads, viz., to the extent of Б>, 10 


and costs are allowed on tha whole 
claim, it eannot be said that the costs 
followed the event, The sosts following 


the evant will bs costs only upon Rs. 10. 
The desree by the Appellate Conrt for the 
entire eosts of the suit oannot in sush 
а базе be said to depend upon the auesess 
of the appeal, whish is confined to Rs. 10 
only. І am unable, therefore, to accept 
the distinetion .attempted to be drawn ая 
sound, 

It, ів cantended by the learned Pleader 
for the respondents that the oross-objestions 
come under Article 1i of Sehedale II of 
the Court Fees Ast, whish provides that 
the Court.fes payable on a memorandum 
of appeal, when the appeal is not from @ 
decree, is two rnpaes. 

The learned Government Pleader points 
ont that Order XLI, rule £2, provides for 
filing of objections by the respondent 
against any part of the decree, and Order 
XX, rule 6, of the Code lays down that-the 
decree shall state the amount. of costa to 
bə paid and by whom sush eosts are to 
be paid. It is aesordingly sontended that 
sosts are part of the dearee, that the 
sross-objestion under Order XLI, rule 22, 
with regard to вовёз disallowed ie, therefore, 
against a part of the desree, tiz., that 
relating to costs, and eonsequently sannot 
come under Sahedule ІГ, Artiele 11, whioh 
is applisable only when the appeal ia mof 
from a decree, and if it .does nob some 
under that Article, it must come under 
Sshedule I, Article 1. 

Section 2 of the Civil Prosedare Code. 
lays down that a dearea is the formal 
expression of an adjudieation whieh во far 
as ragards the Court expressing: it oon. 
olusively determines the rights of tha 
parties with regard to all or any of the 
matters in controversy in the suit, It 
is contended by the learned Pleader ‘or the 
respondents that everything contained ina. 
desree is not part of the daoree, and that. 
the determination of the question of costs is 
not determination of the rights of parties. 
with regard to matters. in  soníroversy in 
the suit. . , 

The point. is not fred from difsalty, 
bat it is not wesessary in the present: 
ease to deside whether a memorandun of. 
appeal :whieh raises tho question of cate 
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ean oome under Sehedule II, Artiele 11, 
whieh provides for payment of a Court. 
fee of two rupees on a memorandam of appeal 
when the appeal is not from a decree, in other 
words, whether sosta вте to be taken as 
part of a desres when a memorandum of 
appeal is filed проп the question of sosts. 
The present ease relates to cross-objections, 
and although memorandum of eross.objee- 
tions is mentioned in Article 1, Sehedule 
J, it is not mentioned in Schedule II, 
Artiele 11, Possibly it isa ease of omission. 
The learned Government Pleader, as 
stated above, contends that if the matter 
does not some under Sohbedule II, Artiele 
11, it must fall under Sehedule I, Article 
1. But that does not follow. Unless 
costs some within the words “subjot-matter 
in dispute,” eross.objeetions on the question 
of costs only sannot be brought under 
Sehedule I, Article 1. 
From what is stated above, it follows that 
& memorandum of cross objection relating 
to costs only does not fall either within 
Artiele 11,:Sahedule II, as eontended on 
behalf of the respondents, nor under Arti- 
ele 1, Sehedule І, as aontended by the 
learned Government Pleader. It is unneses- 
Bary:to eonsider the applieability of Article 
17 (VI) of the Sesond Schedule, beeanse it 
relates to “memorandum of appeal” and not 
: sross-objestion” as in the ease of Artiole 
11 of the Seeond Sehedule. That being 
во, and there being no other Artisle whieh 


ean apply to it, I think the memorandum, 


of oross-objestions relating to costs only 
may be treated as a petition, and somes 
under clause (4), Article 1, Schedule Il, 
whieh provides that a Oourt-fee of two 


rupees is payable on an applieation or. 


petition when presented to a High Court. 

With referense to the StampReporter’s note 
that Sshedule V of the Civil Proeedure Code 
has repealed seotion 16 of the Court Fees Aot, 
I think that nothing turns upon if, Under 
seetion 16, QOourt.fee had to be jpaid 
at the time of urging the  cross.objes- 
tions, Now it has to be paid at the time 
when the sross-objestions are filed, 

My  deeision is sonfined only to the 
question of Oourt-fea payable on a memo- 
randum of cross-objections relating toe бог 
only, and I do not express any definite 
opinion upon the question of Oourt-fee 
payable on a memorandum of appeal rolate 
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ing to eosts, whieh does not arise in the 
present ease, 


J, P. Answer accordingly, 





BOMBAY HIGH COURT. 
ORIGINAL Озуп, JURISDICTION, 
September 26, 1921, 
Preseni:—Sir Norman Maeleod, Kr., Chief 
Јавёіве, and Mr. Justice Shah. 

In re PANALAL GANESHDAS. 


Income Tam Act (VII of 1918), s. 51—Reference 
to High Court, when can be made, 


Itis intended by section 51 of the Income Tax Act 
that an application by an assessee to refer a ques- 
tion to the High Court must be made in the 
course of the assessment before the case is dis- 


Mr. Ooliman, for the Petitioners. 

Mr. Bahadurjt, Acting Advocate General, 
for the Chief Revenue Authority, 

JUDGMENT.— This was a Rule granted 
io the petitioners, the firm of  Panalal 
Ganeshdas, ealling upon the Chief Revenue 
Authority, Bombay, to appear and show 
cause why he should not refer a sertain 
question mentioned in. the petition to the 
High Oourt with his opinion. 

The Advooate-General has taken а preli- 
minary point that the request to the Chief 
Revenue Authority to refer the question 
at issue for the opinion of the High Oourt 
was made long after the assessment had 
been made, and, therefore, it does not some 
within the provisions of seetion 51 of the 
Indian Insome Tax Aet, That, we think, 
is a perfectly good point. It is elearly 
intended by seaetion' 51 thatthe application 
of the assessee to refer a question must be 
made in the course of the assessment before 
the ease is disposed of, Sub-seetion (3) 
says that the High Оопгё should send to 
the Revenue Authority a sopy of its judg- 
ment desiding the question raised; and then 
the Revenue Authority should dispose of 
the ease assordingly, ог, if the ease arose 
оп referenee from any Revenue Ofiser snb. 
ordinate to it, should forward a гору of sush 
judgment to sush- officer who shall dispose 
of the sase eonformably to sueh judgment, 
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Olearly, then, the applisation must be 
made before the ease is disposed of, and 
iteannot be left to the assesses, onse the 
assessment is made and the ease is disposed 
ef, to fix his own time for making an appliea- 
tion to the Chief Revenue Authority to refer 
& question under seetion 51, 

The petition, therefore, must be rejested on 
this point. : 

Rule dissharged with costs, 

% K. Rule discharged. 





CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE Deorer No, 537 
or 1918. 

. July 11, 1921, 
Present:—Justies Sir William Teunon, Кт,, 
and Mr, Justiae Buckland. 

` GOPAL PORAI—Derexpant No, 10— 
APPELLANT 
і 0671148 
SWARNA BEWA AND OTHERS —PLAINITPFS 
AND GOPAL HARI GHOSE CHOUDHURI 
AND: OTHERS—REMAINING DEFANDANTS— 
Биврокрактв. 
Fraud, decree obtained by—~Auction-sale—Suit to 


set aside decree and sale—Auction-purchaser not party 
to fraud—Auction-sale not to be set aside, 


An auction-sale held in execution of an ew parte 
decree obtained by fraud should not be set aside 
where the auction-purchaser who is a stranger to 
the suit, was no party to the decree-holder’s fraud 
and knew nothing of it before he paid the money. 


Appeal against a desree of the Addi. 
tional Subordinate Judge, Khulna, dated 
the 4th of Desember 1917, reversing that 
of the Munsif, Additional Court at that 
plase, dated the 23rd of November 1916, 

FAOTS appear from the judgment. 

Dr, Jadunath Kanjilal, for the Appellant.— 
The defendant No, 10 is the appellant. 
There was an ez ратів reni-deeree against 
defendants Nos. 1—9, Defendant No. 10 
purehased the holding in exesution sale. 
The present appeal arises ont of a suit 
for the setting aside of the desree on the 
ground of fraud. The first Court dismiss- 
ed the suit. The sesond Court set aside 
the desree and sale as well My sonten- 
fion is that unless fraud on my part is 
proved, the sale eannot be set aside. The 
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case was remanded by this Court for a 
finding whether there was fraud on my 
part in the sale held in exeeution of the 
deeree. It has now been found that there 
was no fraud on my part. I submit that 
I being a stranger and no fraud having 
been found against me, the sale sannot be 
set aside as against me. . А 
No one appeared for the Respondents. 
JUDGMENT.— This appeal arises out of a 
suit brought by the plaintiffs in order to 
have а sertain ex parte deeree made against 


‘them set aside as fraudulent and also to 


have the sale held in exeeution of the 
deeree set aside, In the Court of frat 
appeal on the finding that the deeree had 
been fraudulently obtained, the learned / 
Subordinate Judge set aside both the deeree 
and the sale. When the appeal first eame 
before this Court, this Court directed а 
remand in order that the Oourt below 
should some to a elear finding on the 
question whether the austion-purchaser, who 
is a stranger to the suit, was 2 party to 
-the deeres-holder’s fraud or besame apprised 
of it before he paid hia money. After 
remand and after taking additional evidence 
the Oourt of first appeal has some to the 
eonelusion that the auetion-purchaser was 
no party to the fraud and knew nothing 
of it before he paid the money.’ On that 
finding the present appeal, whieh is by 
the auation-purehaser, defendant No. 10, must 
suoseed, ' 

We, therefore, modify the deeree. made 
by the learned Subordinate Judge by setting 
aside that portion of it in whieh he dirests 
that the sale should be set aside. In so 
far as the setting aside of the ex parte 
deeree is coneerned, his order will remain 
good. 

The austion-purehaser appellant will have 
his eosts in all Courts. He is entitled to one 
hearing fee in this Court. 


в, N. s 
Deoree modified, 


em 
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BOMBAY HIGH OOURT, 
Sxconp Cin Appear No, 644 or 1920. 
August 28, 192]. 
Presení; —Sir Norman Maoleod, Kr., 
Ohief Justice, and Mr. Justice Shah. 
{BHIMRAO NAGOJIRAO PATANKAR— 
PLAINTIFF —ÁÀPPELLAMT 
versus 
SAKHARAM SABAJI KANTAK AND OTHERS 
DEFENDANTS — Res PONDERNTE, 

Mortgage—Permanent lease in favour of mortgagee— 

Clog on equity of redemption, 
Ж Plaintiff leased certain property permanently to 
the defendant at an annual rent of Rs. 70. On 
the same day he mortgaged the residue of his 
rights in the land to the defendant: 

Held, (1) that the two documents were parts of 
the same transaction and that the real effect of these 
documents was that the mortgagee got the land as 
Security for the loan and at the same time obtained 
a contract whereby the mortgagor lost the right to 
get back his property on re-paying the loan; [p. 612, 


col, 2.) 
(2) that, therefore, the contract constituted a 


clog on the equity of redemption. үр. 612, col. 2.) 

Samuel v, Jarrah Timber and Wood Paving Corpora- 
tion, (1904) А. C. 323: 78 L. J. Ch. 526: 90 L, T. 783; 
53 W. R. 673; 11 Manson 276; 20 ‘I. L. Е, 536, re- 
forred to. А 
« esond -appeal from a беоівіоп of the As- 
sistant Judge, Satars,in Appeal No, 425 of 
A918, confirming a deoree passed by the Sub. 
ordinate .Judge at Patar, in Civil Suit 
No, 125 1916, 

Mr. Nilkanth Atmaram, for the Appellant. 

Mr. 4, G. Desai, for Respondents Nos, 1 
to 3. - 

JUDGMENT.— The plaintiff sued to 
redeem and resover possession of the plaint 
land, which was mortgaged by his grand. 
father to the defendanta’ ancestor by в 
mortgage, dated 17th Maroh 1859. The 
plaintiff admits that at the same time as 
the mortgage another dosument was exeont- 
ed, purporting to lease the land to the 
mortgagee on a permanent tenure on oon- 
dition that the lessee paid a fixed rent of 


Re. 70. The defendant pleaded that he wax 


a mortgagee not of the land in suit, but 
merely of the fixed rent payable to plaintiff 
as hislandlord, he being Mirasdar of the 
land of long standing. 

Both the lower Courts have decided on 
that point in favour of the defendant gui 
have passed a preliminary decree to the 
effeet that if the plaintiff pays into Court 
Rs, 1,501 (there is a misprint right through 
in the {print "150" for 1,5017) within віх 


months from the date of the deeree, the 
plaintiff should be entitled to claim payment 
of the annual rent of Rs. 70 year by year 
from the defendant, 

Tbe questionis what is the true effect (о 
be given to the dosumente, Exhibits 45 and 46, 
whioh were executed at the same time on 
the 17th Maroh 1859, No doubt if we look 
merely at what is stated -in those doauments, 
the mortgagor first purported to lease to 
the mortgagee the suit land at an annuel 
rent of Rs. 70 on Mirasi tenure. Then by 
Exhibit 46 he purported to mortgage, not 
the land, but the annuel rent which was 
sesured by Exhibit 45. Before these dosu- 
ments were exeented, the mortgegor was 
the owner of the land and as we read the 
dosumentr, their real effect was that the 
mortgagee got tke land as seourity for the 
loan, and at the same time obtained a 
contrast from the mortgagor that he, the 
mortgagee, should be a permanent tenant 
of the land paying an yearly rent of Ra, 70. 
The mortgagee, therefore, obtained a 
contrast whereby the mortgagor lost the 
right to get bask his property on repaying 
the loan, so that it must be admitted that 
that contrast constituted а olog on the equity 
of redemption, If the mortgagee had got 
a contract for the sale of the land, undonbt- 
edly a Court of Equity would not allow him 
to take advantage of that eontract [see 
Samuel v. Jarrah Timber and Wood Paving 
Oorgoration (1)]. 16 seems to us there ів 
very little differenee between a sontraot by 
the mortgagee to buy the mortgaged pre. 
mises out and out for a consideration, and 
a contrast by a mortgagee to take the pre. 
mises on a permanent tenure ata fixed rent 
which in өйөө makes him the owner of the 
premises, the aonsideration being satisfied 
by deferred payments, 

It has been strenuously argued that 
what is mortgaged ia not the snit land but 
merely the right to resover the rent seaured 
by the permanent lease, But we do not 
think that the Court will be so blind to the 
real effeet of these doeuments, Exhibits 45 
and 46, that it should refuse to apply the 
prineiple of equity whish, as has been 
pointed out by Lord Halsbury in the ease 
we have referred to, has been applied by 
the Courts for eerteinly more than a sen- 


(1) (1904) А.О, 328; 73 L. J. Ch. 526; 99 L, Т, 
731; 52 W. В. 678; 11 Manson 276; 20 T, L, Б. 636.) 


\ 
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tury. The learned Appellate Judge, fia 
refusing to apply this prinoiple of equity, 
Saye: 

“The leasa and the mortgage were not 
treated as parts of the same arrangement, 
Та the words of Lord Halsbuary quoted above, 
“ев day had intervened  batween the two 
parts of the arrangement, the part of the 
bargain (impeashed as a clog) would have 
been perfeatly good and sapable of being 
enforssd. If во, I do not see why it should 
fail if the period intervening be a few 
minutes instead of a “дау” 

If that argument were to prevail, then the 
prineiple of equity could never bə applied 
аб а], Ibis the plain fast that these two 
doauments were parts of the same trans- 
astion, whish enables us to apply the prin. 
siple of equity, and we nesd поб sonsider 
what our desision would have been -if the 
lease had been exeeuted a day or two previ- 
ously to the mortgage. łn our opinion, 
therefore, the appeal must suossed, and 
the plaintiff must be held entitled to 
redeem. We pass а preliminary desree to 
the effect that if the plaintiff pays into 
Court Rs. 1,501 within six months from 
the date these prosesdings reaeh the lower 
Court, he will be entitled to ask the Court 
to pass a final desres for possession, No 
order as to aosts throughout. 

2. К. Appeal allowed, 


OALOUTTA HIGH COURT. 
ÁPPZAL FROM APPELLATE Decgen No 2035 
or 1919. 

August 12, 1921. 

' Present: :—Jastiss Sir М, R. Ohatterjes, KT., 
and Mr. Justise Cuming. 

Sheikh SHAOHUNI AND ANOTHER—P LAINYIFEA 

Nos, З AND 4—APPELLANTS . 
versus 
Sheikh BASIR AND o18288—DEFZNDANTS AND 
NURJAN BEWA AND OTHERS—HREMAISING 
Pratnriy¥3—ResPon Dents. 


Adverse possession~-Co-sharers—Sole possession of 
one co-sharer not adverse by itself —Ouster. 


As belween co-sharers the mere fact that one of 
the co-sharers is in sole occupation of the joint 
property does not, by itself, show that such posses- 
sion is adverse, Cv. 614, col. i] 

Chand Bibi v. Lal Mahomed, 43 Ind. Cas. 692; 
Ayennessa Bibi v, Sheikh Isuf, 14 Ind, Cas. 722. 16 О. 
W, М. 849 and Balaram Guria v, Syama Charan 
Mondal, 67 Ind, Cas, 293; 24 С. W. N. 1057; 8390. L. 
J, 944, referred to, 
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Appeal against а deeree of Ї the Offieiat. 
ing Subordinate Judge, Third Court, Mymen- 
singh, dated the 14th of June 1919, reversing 
that of the Munsif, Third Courtat Netrakons, 
dated the 28th ofJune 1918. 

FACTS appear from the judgment. 

Babu Preo Nath Dutt for Babn Birendra 
Kumar De, for the Appellanta,—4À new ease 
was made by the defendants on the question 
of title in the lower Appellate Court, ` 

[Cnatresses, J.— That is not во.) 

As regards the homestead, the lower 
Appellate Court has not kept in view the 
elements necessary to sonstitute adverse 
possession by one eo-owner as against another, 
It has erroneously relied on the ease of 
Ohand Bibi v. Lal Mahomed (1), whieh was 
а spesial oase, as there it had been found 
as a faot that there had been abandonment 
of the plaintiff's rights, The true prineiple 
is laid down in Ayennessa Bibi v. Sheikh 
Isuf (2) and in the resent desision in 
Balaram Qurita у. Syama Oharan Mondal 
(3). There ought to be a remand for a 
finding on this question in the light of the 
law as laid down in Balaram Gurta v, Syama 
Oharan Mondal (3). 

No one for the Respondents, 

JUDGMENT.—T wo contentions have 
been raised in this ease ; the first is that with 
regard to the question of title, the defendants 
set up а new ease on appeal to Wy flower 
Appellate Court, 

‚ We do not think, however, that aby new 
casa was set up. The plaintiffs’ ease was 
that all the properties belonged to their 
maternal grandfather Lobai, and that they 
were entitled to two-thirds of the same. 
The ease for the defendants was that the 
entire properties belonged to their father 
Budhai. The Court of first instanoe found 
in favour of the plaintiffs with regard to 
sll the properties and gave them а deares 
for two thirda share as claimed, The Court 
of Appeal below disagreed with that finding 
with regard to properties other than the 
homestead, and with regardto the home. 
stead, that Oourt found that the property 
orginally belonged to Lobai Sirsar. It 
cannot be said, therefore, that the lower 


e (1) 48 Ind, Cas. 692, 
92) 14 Ind. Cas 722; 16 О. W. N 


o 60 Ind, Cas, 268; 24,0,3W. N. 1027, 38 O,L, І, 
344. 
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Appellate Court desided the question of title 
“Upon а new ease. 

The sesond sontention is that the Court 
‘of Appeal below is wrong in the view it has 
taken оп the question of adverse possession 
‚ав between eo-sharers, The learned Subor. 
dinate Judge was of opinion that besause 
the defendants were in possession of all the 
lands in dispute,therefore, the plaintiffs’ elaim 
was barred by limitation. ` 

As Between so-sharers, however, the mere 
faot that one of the eo-sharers is in sole 
oesupation. of thé property does not, by it- 
self, show that sueh possession is adverse, 
See "Ayennessa Bibi v. Sheikh Isuf (2) and the 
resent deeision in Balaram Guria v. Syama 
Oharan Mondal (8) where the authorities 
on the point are eollested, 

The learned Subordinate Judge has relied 
upon the sase of Ohand Bibs у. Lal Mahomed 
(1). But there the decision proeseded upon 
thé ground that ihe plaintiff gave up her 
rights and never asserted them. The oir- 
sumstanses which have to be taken into 
Wonsideration in sueh eases for determining 
whether the possession was adverse or not, 
üre stated in the ease of Ayennessa Bibi v. 
Sheikh levf (2). We think the question of 
limitation requires re sonsideration. But 
so far as the lands other than the 
homestead are sonaerned, it is found that 
the plaintiffs have failed to prove title, We 
aesordingly set aside the deeree of the 
lower. Appellale Court in so far as the 
homestead is eonserned, and remand the 
ease to that Court in order that it may 
some to a finding, upon the whole evidenee 
and siroumstanses of the sase, whetber 
there was exelusion or outser of the plaintiffs 
and their predesessor-in-title and then 
dispose of the. sase so far as soneerns the 
homestead only aesording to law. 

With regard to the’ homestead, the costs 
will abide the result, the value thereof 
being taken at Rs, 75 for that purpose, 

The sppeul,so far as relates to the prop- 
erties other than the homestead, is dismiss- 
ed. Мо order as to aosta. 

В. N, ` 
i Appeal parily dismissed; 

. Case remanded, 
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BOMBAY HIGH COURT, 
Lerress Parent Appears Nos, 45 дир 46 
or 1918. 

August 23, 1921. 
Present:—Mr. Justice Shah and 
Mr, Justiee Fawsett. 
BHAU ADGAUDA PATIL—PiatNTIEE— 
APPELLANT 


versus 
NARASAGOUSA TATYA PATIL лир 
OTHERS— DEFRXDANTS— RESPONDENTS. 


Hindu Law—Bombay School—Adoption by widow— 
Adoption made by husband— Widow cannot adopt during ' 
lifetime of boy adopted by husband. 


In matter of adoption in the Bombay Presidency 
а Hinda widow is bound by the act of her husband 
and to accept all the implications of an adoption 
by him, valid or invalid. She cannot praotically 
ignore and supersede her husband's aot of adoption. 
She can adopt only in the absence of a prohibition 
by her husband and that prohibition may be express 
or implied. [p. 616, col. 1.] 


Where a Hindu makes.an adoption during hig 
lifetime, the aot of adoption, even if invalid, pre- 
oludes the widow of the adoptor, after his death, 
from adopting any other boy to him during the 
lifetime of the boy adopted by him or until the 
adoption is declared invalid by a competent Court 
atthe instance of somebody other than the widow 
interested in the estate. [p. 616, col. 1; p. 617, col. 1.] 

Bayabai v, Bala Venkatesh Ramakant, Т B. Н. О, R, 
Appx. i at p. xvii Lakshmibai v. Sarasvatibai, 28 B, 
789 ab p 794; 1 Bom. І, В. 420; 12 Ind. Dec. (N. з.) 
528; Sri Balusu Gurulingaswamt v. Sri Balueu Rama.. 
lakshmamma, 26 І. A. 118; 22 M. 898 (P. 0.); 21 A. 
460; 1 Bom. L. В, 226; 30. W. N. 427; 9 M. L. J. 67; 
7 Sar, P. О. J. 380; 8: Ind. Dec (Mad.) (м. в.) 286; 9 
Ind Deo. (All) (м. s.) 1001; Laksmappa v. Ramava, 
12 В. Н. С. R. 384; Ramji v. Ghamau, 6 В. 498; 8 
Ind. Jur. 687; 8 Ind. Deo. (х. в.) 787 (Е. B.) and 
Gopal Narhar Safray v. Hawmanta Ganesh Safray, 8 
B. 278; 2 Ind. Deo. (м. в.) 188, referred to. ^ 


Letters Patent appeals from the deeision 
of Maeleod, О, J., in Sesond- Appeals Nos. 418 
and 648.of 1918 reported as 57 Ind, Cas, 573, 


Mr. Ooys;e (with him Mr, D. А, Tuba. 
purkar), for the Appellant. . 

Mr, K. N. Koya;ee, for the, Respondent in 
L, P. A. No, 46 of 1990. 


Mr. А, G. Desai for the Respondent in І. 
P. A. No. 45 of 1920, x 


JUDGMENT, 


, Saam, J.—The facts, whieh. have given 
rise to these appeals, aro few aud undisputed, 
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BHAU ADGAUDA PATIL €, NARASAGOUSA TATYA PATIL, 


The following table indieates the relation- 
ship of the parties: — 





a PATIL 

Narang f Bab, : d: 8 | 
О abgouda, bai 
(Deft. No, 2.) br e de 

Adgouda==Sitabai, | 

в Воп 
Adopted by Adgouda, 

(Deft, No. 1.) 


Adgouda, the sesond son of Tatya Patil 
was given in adoption in another bransh of 
the family. He suffered from leprosy during 
the last few yenrs of his life and on the 
7th June 1909 heexesnted a vyavasthapatra, 
whereby he made a provision for the mainten- 
anse of his wife and motherand gave the 
rest of his property to his natural brother 
Naraagonda, who is defendant No, 2 in 
the suit, by way of gift. He ehanged his 
mind later and on the 3rd September 1909 
adopted hie natural sister’s son, who is 
defendant No. 1 in the suit, He eanselled 
the vyavasthapaira on that very day and 
subsequently in July 1910 obtained a release 
from his natural brother, whereby all his 
property given by way of gift was resonvey- 
ed to him exsept oertain land and a moiety 
of the house, whieh defendant No. 2 
retained for himself. We are not sonserned 
with the portion thus retained by defendant 
No, 2 in this litigation, Adgouda died in 
1911 leaving a widow Sitabai and the adopt- 
ed son Bhnjgounda, In November 1912, 
Bitabai adopted the plaintiff, Bhau. 

On behalf of Bhau and as his guardian 
Sitabai filed the present suit in Ootober 
1914 to resover possession of the property 
of Adgouda from defendant No.1, the boy 
adopted by Adgouda daring his lifetime, 
and defendant No, 2, who was said to be 
in wrongful possession of the property in 
eollusion with defendant No, 1, 

In the Trial Court and in the Court of 
first appeal,the plaintiff sueseeded on the 
ground that the adoption of defendant No. 1 
by Adgonds was invalid, and that, therefore, 
the subsequent adoption of the plaintiff by 
Sitabai was valid. Both the defendante 
appealed to this Court and the learned 
Ohief Justices, who heard the appeals, held 
that the adoption by Sitabai during the 
lifetime of defendant No. 1 was invalid, 
and dismissed the’ plaintiff's suit with eosts 
throughout. The plaintiff hea preferred 


separate appeals under the Lettera Patent, 
I do not quite understand why there ars 
separate appeals, when they arise out of the 
same suit, Weare not eonoerned, however, 
with that point. 

On .the fasts as stated above, itis urged 
on behalf of the plaintiff that the adoption 
of defendant No. 1 was invalid, as he was 
the son of Adgouda’s natural sister, and 
that Sitabai, the widow of Adgouds, was 
entitled to ignore that adoption as being 
invalid and to effect another valid adoption, 


As regards the first point I до” поё 
desire to express any opinion. No spesial 
eustom is proved, and both the Trial Courts: 
and the Court of first appeal have held that 
the Hindu Law applisable to the three re- 
generate elasses is applicable to the present 
parties. It is also settled now that the 
adoption of a sister’s son is invalid among 
the regenerate slasses in the absense of any 
special sustom to the sontrary. The question 
that arises is whether the rule applies to 
the ease of an adoption of a. sister’a son, 
when the adoptive father, long before the 
date of the adoption, has left his family of 
birth and passed by adoption in another 
family, or in another bransh of the same 
family, as in the present ease, In other 
words, the question is whether the restrietive 
rule is to be limited stristly to eases of: 
brother and sister or whether it sould apply 
to ‘ease where the brother has passed 
by adoption into another family and the’ 
former relationship is modified to that 
extent. No decision on the point -has 
been sited to us: and in spite of opinions 
againet the validity of sush an adoption, I 
am not prepared to deside the question with-' 
out a full argument and eonsideration of the 
вворв of the rule whereby the adoption in 
three spesifis aases, ineluding the ease of a 
sister’s son, is prohibited. 


Assuming, without desiding, that the. 
adoption of defendant No. lby Adgouda was 
invalid, the question is whether Sitabai, the 
widow of Adgonda, sould make another, 
adoption to her husband during the life. 
time of the boy adopted by her husband. 
The point is one of first impression, No 
reported presedent on the point has been 
eitetleto ns: and it must be eonsidered in 
the light of the power whish the widow 
has ig this Presideney to adopt, in the 
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absence of any prohibition expressed or impli- 
ed, by ber husband, 

16 seems to me elear that the widow is 
bound by the act of her husband and to 
accept all the implications of an adoption 
by him, valid or invalid. In spite of the 
liberal interpretation of her powers to adopt 
in this Presidency, I do not think that 
the Hindu Law sontemplated, and eertainly 
it has not provided, that the widow sould 
praotiaally ignore and supersede hor husband’s 
aot of adoption. There is no authority for 
it: and I think that the general effeot of 
the Hindu Law of adoption is against such 
а power. Even sn invalid adoption may 
besome effective under eertain conditions : 
and the wife—or rather the widow—sannot 
go against her husband's wishes so un- 
equivosally expressed or treat the adoption 
by her husband as non-existent. 

Aseording to the desisions of this Court 
she san adopt only in the absence of а 
prohibition by her husband, That probibi- 
tion may be express or implied; and in the 
present case the least that is implied by the 
husband'a act of adoption is that his widow 
shali not adopt any other boy to him during 
the life-time of the adopted boy or until the 
adoption is declared invalid by a sompetent 
Court at the instanee of somebody other 
than the widow interested in the estate. 

The law of adoption, as administered in 

thia Presideney, dces not interfere with the 
eomplete control of the husband over the 
adoption: that 'eontrol ean be exereised even 
after his death over his widow as to whe- 
ther there shall be any adoption to him 
and if 80, whether the selestion of the boy 
shall be regulated in any way. The widow 
is, of course, free to ast where the sontrol 
is not exeraised by the husband: but it seems 
to me that it wonld be inconsistent with 
the oontrol whieh the husband has over the 
aot of adoption to him to allow his widow 
fo givea somplete go-by to his aot and to 
Tet her ast as she has done in this oase. 
: The following observations of Westropp, 
J., in Bayabat v. Bala Venkatesh Ramakant 
(1) appear to me to be pertinent to the 
present point:— 

“Assuming, but not desiding, that the 
deviation of the Maratha Sohool is established 
to the farthest extent to which any 0 the 
foregoing authorities reach (namely, that the 


(0) 7 B, B0, В, Appx, i at р, xvii, 


widow may, without express authority or order 
from her husband, and without the sonsent 
either of his or her relations, adopt a son), and 
withont in the least degree wishing or 
intending to infringe on the law. of adop- 
tion by a widow so. far as it oan be 
eonsiderad ав ectablished’ in Maharashtra, 
sherished as I believe that law to be by 
the Hindu eommnnity, or a very sonisder- 
able proportion of it, yet I am not dis- 
posed to extend it, or to depart from the 
genera] Hindu Law one single step further 
than provincial or losal usage has firmly 
settled as admissible, And I have not any 
donbt that we should extend it much ba: 
yond its present: boundaries, were we to 
hold that the widow may adopt where the 
husband has, when perfestly in the posses- 
Sion of his senses, as well on the day 
preceding his death, as on the day of his 
death, inreply to suggestions that he should 
adopt а вор, positively refused во to do,” 

I do not think that the observations 
of Sir Lawrense Jenkins, C. J., in Lakshmtbat 
v. Sarascatzbai (2) on the question whether 
the widow’s power to adopt rests on any 
delegation from her husband or is her 
own inherent right affest the present 
question. Taking the widow's right to be 
inherent and not merely delegated, it is 
slearly subjeat to the control of the hus- 
band as stated in that oase. In fast in 
that ease the learned Ohief Justiee proaeeded 
to eonsider whether the prohibition by the 
husband was implied or not. I do not 
think tbat the observations in Sri Balusu 
Gurulingaswami v. Sri Balusu | Bamalaksh- 
mamma (8) on the desision in Laksmappa 
v. Ramava (4), whieh have been referred 
to by Candy, J., in Lakshmibat’s case (2), affeot 
the present point in ару way, and I seeno 
reason to think that by those observations 
their Lordships of the Privy Council meant 
to east any doubt on the proposition that 
the husband oan eontrol the power of the 
widow to adopt after his death, expressly or 
impliedly, by his aots, ‘ 

I may refer to the following observations 
of their Lordships of the Privy Oouncil 


(2) 23 B. 789 at p. 794; 1 Bom, L, R, 420; 12 Ind. 
Dec. (x. s.) 628. 

(3) 26 I. A. 113; 22 М. 398 (P.C.); 21 A, 460; 1 
Bom. L. R. 226; 3 C. W. N. 427; 9 M. L, J. 07; 7 Sar. 
Р. О. J. 320; 8 Ind, Dec. (Mad.) (м. в.) 286; 9, Ind, 
Dec. (AIL) (x. s.) 1001, 

(4) A2 B,: H. 4C, В. 864, 
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in Yadao у. Namdeo (not yet reported): —* 
“The Hindu Law in the ‘Maratha eountry 
of the Presidency of. Bombay and in Gujarat 
as to the power of the widows fo adopt 
to their deseased husbands differs widely 
from the Hindu Law as it has been vari- 


ously interpreted in other parts of India, ' 


but whether it is the original Hindu law on 
that subject or, as the learned Judge in Ramji 
v. Ghamau (5) assumed, a deviation from 
it is not now an easy question to deside 
with certainty : probably it is а deviation.” 

I may respeetfuly add that whether it 
is a deviation or not, it sannot be extended 
in favour of the widow, in the sense in 
whieh, the appellant seeks to extend it in 
this eaae, without deviating from the funda- 
mental. basis of the law of adoption. 

16 is urged by Mr. Ооувіве that Adgouda 

himself eould have repudiated this adoption 
aW it was invalid'in law, and that, there- 
fore, it was open to the. widow to do the 
same: thing after her husband's. death, 
provided she did so within the period of 
limitation allowed by law. This argument 
ignores the fundamental differenee between 
the power of the .husband to adopt a 
particular boy or not to adopt at all 
and tke position of the widow with re. 
Ғогвпвә to her huaband’s ast, Assuming, 
without admitting, that Adgouda sould 
have repudiated the adoption of defendant 
No. 1 ‘during his life-time even though 
it had taken place in fast, it does not 
follow that his widow sould do so after 
his death, when he had given no indieation 
whatever in his lifetime that he ver 
intended to go back upon it. It seems to 
me that the widow was bound to aesept 
the adoption by her husband as an exist- 
ing and binding fast: and on that basis 
the adoption by her during the life time 
of the adopted son is elearly invalid, 
: It із also urged on behalf of the appel. 
lant that the adoption of a sister’s son 
is invalid, and does not require to be 
set aside and that, therefore, the widow 
eonld act as if it had not taken place. 
I have considered the  deeision in 
Gopal- Narhar Safray v. Hanmanta Ganesh 
Safray.(6) as bearing on this point. But 

ул vs 498; 6 Ind. Jur. 587; 8 Ind, Dec, (х, в.) 


487 (F. B.). 
te) 3 В. 273; 2 Ind. Deo. (x. g.) 188, — 


#1199 reported in 64 Ind, Сав, $36—[ Ed. ]. 
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the point whieh arises in 
did not arise in that eas 
answer to the argument 
eonsideration that the wid 
the aet of her husband, 
somewhat anomalous tha/ 
not be allowed to treat 
adoption by her hnsbar, 
But I do not think th 
anomalous in the wig 


appealed from and 
with costs. 

Fawor1t, J.—I ooneur.: 
the fact that Adgouda adopted defend? 
No. 1 and treated him as his adopted я 
till his death amounts to an implied 
hibition against the widow ado, 
another boy during defendant No, Ij 
time, at any rate until his ado 
deslared invalid at the suit of вс 
interested other than the widow. 
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— RESPONDERA 
Pre-emption-—Oustom—W ajib- -y ә, 
jaddi— Uncle—Co-sharer, 
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In the case of a sale of ai 
the first right to purché 
was given by Мө  wajib-w 
karibi ekjaddi, then to co-sl 
and after them to co-sharers of 
case the co-sharers of the villag 
the property could be sold to ». 
was sold toan own uncle of the ve. 
not a co-sharor. On a suit for pre-em, 
co-sharer who was not a relation: 

Held, that the expression ‘biradaran karibi ek... 
was a wide expression and might include own uncles | 
and that, therefore, the vendee had a preferential ` EM 
right as against the plaintiff, [p. 618, col. 1.] B 

Seeond appeal from a deeree of the 
Additional Judge, Aligarh, dated the 30th 
Margh 1920, 


























2, for the Appellant. 
hi, for the Respondent. 
This is a defendant's ар. 
f a suit for pre-emption. 
his slaim on the strength 
wajib-ul-arg, under whioh 
balo of a share the first 
biradaran karibi ekjaddi, 
в in the thon and after 
pf other thoks, and 16 
the so sharers of a 
п the property sould 
j. The plaintiff is a` 
but is no relation 
Hefendent.vendee has 
Win unele of the vendor 
BWNTot a co-sharer in the village, The 
urts below have desreed the sunit, holding 
t'a custom of pre-emption preveils іп this 
sxe and that the defendant not being а 


ower Appellate Court are shallenged. 
opinion the expression  biralaran 
аад ia a wide expression and might 
own unsles That being во, the 
would have a preferential right as 
aintiff. It is, however, sontend- 
gr portion of the wajib-ul arg, 
E". «n ease none of the eo-sharers 
4 dálke the property then it ean 
ranger, would confine the right 
- This, in our 
y not neaeesarily be the ease. 
tiff had to establish a eustom under 
e had a preferential right as against 
andant, who was the own unasle of the. 
rand oame within the slass biradaran 
дї ekjadds. The doeument on whieh he 
es does not conelusively give him a pre- 
rentia] right and, in this view, we think 
hat the burden whish lay on the plaintiff 
has not been dissharged ;that is to say, he 
has failed to prove a eustom under whish 
he. has а right of pre.emption as against 
a person who is à karibi ekjadds of the vendor 
though he is поб a so-sharer in the village. 
This appeal is allowed, the desrees of the 
Courts below are set aside and the plaintiff's. 
quit is dismissed with scats in all Courts, in. 
sluding in thig Court fees on the higher soale, 
ў. В, Appeal allowed. 
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MADRAS HIGH OOURT. 
Szconp Отуп, Appeat No, 1687 op 1919. 
September 21, 1920, 
Present :— Mr. Justiso Napier and 
Mr. Justise Krishnan. 
SIVATHAL PERIYAVA NADAR 
AND OTHERS—PLAINTIFFS— 
‚ APPELLANTS 
| versus : 

NANA, OHUNA, VELMURUGA NADAR 

AND OTHERS—DEFENDANTS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O.I, т. 8, 
scope of—Caste—Question affecting caste members 
inter se—Suit by some in representative character main. 
tainable—Oaste meeting not held prior to suit does mob 
bar suit. — d 

Order I, rule 8, Civil Procedure Code, applies to 
a suit by persons belonging to э caste seeking to 
enforce their rights, whether the rights are against 
third parties or between the members inter se. ‘[p, 
620, col. 1; p. 621, col. 1.1 ? 

Suppan Acharry v. Vannia Konar, 24 Ind, Oas. 467 
27 M. L, J, 110, referred £o. ` 

Order I, rule 8, does not requiro the person seek. ` 
ing permission to sue in a represeniative capacity 


-to obtain formally beforehand the authority of 


those whom he is seeking to represent. Thera ig 
nothing in the ‘general law which requires ‘the 
plaintiff to call a meeting of the caste before bring. 
ing his suit, [ p. 622, col. 1; p. 620, col, 2.) 

Harkisondas v. Chhaganlal, 38 Ind. Oas, 264 40 
В, 168; 18 Bom. L. B. 1, not approved. 

Per Napier, J.—The objeot of Order I, rule 8, is to 
provide a simple means by which as many persons: 
as possible, who are members of the same community 
or are equally interested in ocertein affairs, сап be 
brought together and a judgment oan be given 
whioh will bind them all. The rule is applicable to 
cases where one person seeks to represent a number 
of other persons who agree with him in the con. 
tention which he has raised in the suit as to the 
rights of the various members of the community. [p. 
621, col. 1.] { 

Six persons, members of в comnaunity, claimed,’ 
as plaintiffs in a suit, that the removal of an idol.. 
from its usual place to anew erection was an 
infringement of their individual rightsfas members 
of their caste by defendanta, six other members of 
the caste, who'had removed the idol. It was con. 
tended for the defendants :— 

(1) That Order I, rule 8, could not be applied to 
2 case like the present regarding the property 
owned by а quasi corporate body like a caste, 
inasmuch as, there was only one legal person, vis., 
the caste and that it was wrong to consider it as 
a case of “numerous parties” being interested in the 
suit ; 

(2) That withous holding a caste meeting and 
without obtaining from it a resolution authorising 
the bringing of this suit, the suit was not maintain. 
able aud should be dismissed; 

Held, (overruling the contentions) Я 

(1) that Order I, гше 8, applied to the сане and 
that the suit was properly brought im а represents 
tive character ; [р, 629, col, 1,] - : 


` (2) 88 Тай, Ogs, TM 40 B. 108; 18 Беш, L. 
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(2) that ihe suit aw framed was maintainable, 
inasmuch as, there was no provision of law which 
required that the plaintiffs should have, ss s pre- 
requisite to ‘their suit, held & caste meeting. and 
obtained from it a resolution authorising the in- 
stitution of the suit. Гр. 622, сої. 1.] ` 

Per Napier, J.—Ib may be pleaded as a defence to 
the snit and it may be that the plaintiffs, if they 
are unable to prove that they have got a support 
of the majority of the caste cannot succeed in getting 
the relief which they seek. [p. 620, col. 2.] 


Seeond appeal against a deeree of the Dis- 
triet Court, Ramnad at Madura, in Appeal 


- Suit’ No. 796 of 1918, preferred against 


a decree of the Court of the Distrist Munsif, 
Sattur, in Original Suit No. 9 of 1916, 

FAOTS appear from the judgment. 

Mr. К, S. Jayaram Iyer, for the Appel. 
lants.—The lower. Courts have wrongly 
held the suit unsustainable as not being of 
а representative eharaster. Order I, rule 8, 
is wide enough to sover suits ‘by saste 
members for desision of questions affesting 
them tnter se. The Courts are not eonserned 
with questions of substantive rights. The 
rule is one of prosedure. Members of & 
ease are ‘numerous persone" within the 
meaning of the rule. See Suppan Acharry 
v. Vannta Konar (1). As all the members 
of the oaste oannot sue, 16 is expedient that 
permission should be given to some on behalf 
of the rest. TE 

Farther, the language of the rule does not, 


. render it necessary that the persons apply- 


ing should have held & meeting and obtained 
the authorization of at least the majority to 
apply. Bush а soures would be impracticable, 


Mr, A. Krishnaswomy Aiyar, for the Re- 


sporidents,—-A saste is a quas? sorporate body 
and ‘there is only one legal person, the oaste, 
It ваппоё be treated as a case of numerous 
parties being interested in the suit. 


respest of caste property. 
Then, acsording to the plaint, the affairs 


` of the oaste are eondueted in  aesordanse 


with the desisions of the majority. The 
plaintiffs should have obtained the authori- 
zation of their easte in meeting assembled 
to file the suit.  , 

See Harkisondas v. Ohhaganlal (2). 

JUDGMENT: 

Nau, J.— This is a ‘suit brought by віх 

persons, members of the Nadar sommunity 


(1) 24 Ind. Cas, 407; 27 M, L. J. 110, 
В, L. А E 


D 


The ` 
` rule sannot apply to suits by the saaste i in 


of the village of Palayamp: 
other members, alleging 
violated the aaste rules 
treatment of caste templ 
astion have interfered wi 
prastise in sonnestion witb- 
the plaintiffs’ right, In 
allege that there are 200 pe 
поё inaluded in the plaint, + 
and eoneerned in the 
temple and they ask und 


‘to sue in а representativ 


mission was given and y 
andit appears that a ' 
persons applied to be jon 
others as defendants. Т] 
and issues were framed 
.(2) whether the guit ia n 
Courts, (3) whether the 
brought in а representat, 
(4) whether the suit.: 
maintainable ; and the 
issnes. The Munsif held 
not properly be brought 
sharaster and also that 
brought by the plaintiffs ү 
view has been upheld by te 

The appeal has now 
us on these two prelimi» 
of opinion that the view te 
Appellate Court is inaorr. 

14 is suggested that Or 
eover the ease of a perso 
ofa easte and is suing > 
property. Mr. A. Krish 
it that saste prcperty 
by a body of a guc 
and that, therefore, the 
persons having the mc 
suit beesuse the g 
only person that exi: 










admitted in their pl: 
of the easte asa body 
ed by a meeting : 
majority, they sould ; 
they had alleged at 
had desided in favóur | 

Now taking the 
perfeotly irué of ec 
á ааз» eorporate 
caste can hold р’ 
we are noi dea] 


. of substantive 3 
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rosedure as affeating 

0 bring suits, and 

QAoubt that although 
sorporats nature, 16 

er of persons who 

in the easte property 

' jn the various matters 

з eontrol of the sasia, 

«hy we should restriot 

«ous persons" in the 
weoause of this fast of 

; nature. Further than 

b indonbtedly been eases 
e 8, has been applied 

—— ——g to a oaste seeking 
«ights, The very «ase 

А, Krishanaswami Aiyar 

aste property is property 

e ан а guasi corporate 

at sueh a proeedure is 
Suppan Acharry v. Vannia 

8 the judgment shows 
brought- by certain plaint- 

3half of themselves, their 

ms and the Villais; and 

ғ sought to have declared 
acquired a customary right 

a eertain path. In the 
.gase the Bench uses the 



















ste, All the members 
ə parties to sueh suits. 
allowed, therefore, to 
sestion 30 of the Civil 


for the respondents 
there is no astual 
caste is sonserned 
the same rights as 
ambers of a guasi 
hat is true, but I am 
e I find language such 
erous peraons having 
where if is obvious 
st be made for the 
of а suit in the 
rate body, this is the 
sush body san he 
rishnaswami Aiyar’s 
logieal soneusion, 
it would Ub impos” 
io bs brought 
anner as to bind 


“Аз to tha second point, it is trua that in 
this oase the. plaintiffs in paragraph 6 of their 
plaint alleged that all thé affairs mentioned 
in paragraph 5 sre being sondusted in 
aesordanoe with the desisions of the majority 
of the Thalaikattus.” But I fail to see why 
that should ast. аз a bar to the filing of^ the 
suit. Undoubtedly it may be pleaded aw a 
defense to the suit and it may be that the 
plaintiffs, if they are unable to prove that 
they have got the support of the majority 
of the Thalaikattus, ваппоё sueseed in getting- 
the relief whieh they seek. -But apart from 
the desision whish is relied on, I san see no 
reason why we should introduse this con- 
dition preeedent to the filing of the suit, 


^ when itis поё to be found in any section or 


Order or rule of the Code. Ths ease relied 
оп is a desision of a Benoh in the ease of 
Harkisondas v. Ohhaganlal (9), Tho Court 
held that plaintiffs, who were members 
of the Dasa Lad Bania easte, sould not bring 
a suit, for "they sould not represent or sue 
on behalf of those numerous members 
of the Hajumpeer sestion who admittedly 
were in diametrisal opposition to them in the 
present sontroversy.” The reason given by 
the.learned Judges was that "in no sense 
sould it be said, as the language of the rule 
requires, that they (that is, the opposite 
party) and the plaintiffs held the same 
interest in the snit aud that the plaintiffs in 
bringing this suit wera suing for or on behalf 
of these dissentient members.” If thia 
reading of rule £ is to be adopted, it seams. 
to me that this provision san never be applied 
where any question arises with regard 
to which there is a varianse among the 
members of community whioh some of these 
members desira to have 8 168 by Ода, 
Where there ara large communities, it is 
obvions that there must undoubtedly ba 
differenses of opinion; and if no auit ean be 
brought by any member of a saste undar 
Order I, rule 3, unless they represent the views 
ofevery member of the eommunity or of 4 
majority whose views bind the whole, thia 
rdle is inapplicable to any suit brought ta 
deside questions in issue batweea the məm- 
bers, and san only be availed of for tha puz- 
pose of bringing suits on behalf of a som. 
munity against a third party. I вап only 
say that 1 have never heard this proposition 
put forward bsfore-us, as а ground of objestion 


' to suits which have Баеп filed to assértain 
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the rights of members of the sommunity 
inter se, The words are, “where there are 
numerous persons having the same interest 
in one suit one or more of snoh persons may, 
with the permission of the Court, sue ...... on 
behalf of all persons...... go interested." Thoy 
are not ‘the same interest in the subjeet-mat. 
ter of the suit," and I have always understood 
this rule to be applisable to osses where one 
person seeks to represent a number of 
other persons who agree with him in the 
eontantion whieh he has raised in the suit 
as 0 the rights of the varions members of 
the community. 

It seems to me that the sole objest of thia 
вевіїор is to provide а simple means by whish 
ag many persons as possible, who are members 
of the same community or are equally inter- 
ested in eertain affairs, ean be brought toge» 
ther and a judgment ean be given whisk will 
bind them all. 

For these reasons i think that the judg- 
ments of both the lower Courts are wrong. 
The judgment of the lower Appellate Court 
on the preliminary point must be seb aside 
and the suit remanded to the first Court for 
disposal оп the other issues. Costs 
to abide the result,. The Oourt-fea paid on 
the sesond appeal memorandum will be 
refunded to the appellants, 

KRISHNAN, J.—My learned brother has so 
fully dealt with the ease that it is not nesessary 
for me to go, at any length, into the 
points of law raised before us in this second 
appeal. Iagree with him that the lower 
Courts аге wrong in the view that they have 
taken on the two points of law whieh have 
been raised. Those points are, firatly, the 
applicability of Order I, rale 8, Civil Proce- 
dure Code, to this ease, and, secondly, whether 
the plaintiffs are entitled to bring а suit in 
the manner that they have done withont 
having a meeting of the saaste sonvened 
and getting a resolution passed therein 
authorising them to вов, Taking the 
first point, I think that there ean be no 
manner of doubt that Order I, rule 8, 
eovers a oase of this sort, where numerous 
persons who are members of a oaste in a village 
are interested in the suit. If the rule is not 


tobe applied, 16 will be almost impossible to . 


bring a suit of this oharaater, as the numerous 
persons who are interested will have to be 
made parties individually, 

It wasargued by respondents'iVakil that 


Order Т, rule 8, eannot be applied to a «ase 
like the present regarding properly owned 
by а guasi sorporate body like a oaste, for, 
he contends, there is one legal person only, 
viz., the caste, and that it is wrong to consider 
itas a case of numerous parties being inter- 
ested in the suit. Now in one sense, no 
doubt, the property belongs to the legal 
unit, the easte, whiah is a quasi sorporate body, 
but nevertheless as the oaste itself sonsists 
of numerous persons and as the right is 
really vested in that body of numerous per- 


: sons, І oan see no diffioulty in applying Order 
I, rule 8, to sush а бане. 


In fact we have 
a good example ofsush oases in the ease of 
Malabar Tarwads, whieh often sonsist of 
very numerous persons and whioh own prop» 
erty in their corporate sharaster as Tar- 
wads and yet rule 8, whioh we are considering, 
and the eorresponding seetion 30 of the old 
Code of Oivil Proeedure, have been applied 
to oases where the members of Tarwads who 
are jointly interested in bringing a suit are 
numerous. No objesation has ever baen 
raised to sush a procedure. Farthermore, 
in this oase the snit is not by the easte nm 
a whole against an ontsider for enforcing ita 
rights to its property, but is one between the 
members of the oaste themselves, as tha 
plaintiffs elaim that the removalof the idol 
from its usual place to the new erestion that 
has been putup is an infringement of their 
individual rights as members of their caste by 
the other members of the saste who removed 
the idol. They are really putting forward a 
right whieh they have in sommon with tho 
other members of the saste, and not merely 
a right of the body eorporate. For the 
above reasonsalso I think rale 8 does apply 
to this вазе. Suppan Acharry v. Vannia Konar 
(1) sited by my learned brother is an antho« 
rity for this view, whioh is also in aesordanea 
with English practiee. ; 

Now permission having been granted by 
the Oourt under the rule to the plaintiffs to 
sue in а represontative sapasity on behalf of 
all the members of the easte, it eannot be 
contended that the snit is on the fase of 
it not maintainable. Whatever defense the 
defendahta have will have to be considered 
and disposed of in the trial of the oasa, but 
the suit should not hava been dismissed zn 
limine. 

The sesond question raised was that withe. 
out holding а caste meeting and without 
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obtaining from it a resolution authorising the 
bringing of thie suit, the auit was not properly 
brought and should be dismissed. I know of 
no provision of law whish requires that the 
plaintiffs should have held a meeting a3 a 
pre-requisite to their suit and none has been 
pointed out. The learned Vakil for the 
respondents has, however, brought to our 
побіве in support of his sontention the саве 
of Harktsondas v. Ohhaganlal (2). That 
sase appears to support him, but, with 
all хеврвеё to the learned Judges, I regret 
I am unable to follow it. The learned 
Judges have not sited any authority in 
support of their desision. І oan see nothing 
in Order I, rule 8, Civil Procedure Code, 
that requires the person seeking permission 
to sue in a representative eapaeity to obtain 
formally beforehand the authority of those 
whom he is seeking to represent. Under the 
rule it is the permission of the Court and 
not the authority of those represented that 
evtitles him to represent them, This is 
clearer in the ease where a easte or sommun- 
ity issued as defendant and the plaintiff 
seeks that it should be represented by one 
or more individuals. In sush aaase plaint- 
iff eannot be expeeted to get the oaste to 
hold a meeting and ehoose its representatives 
before he launches his suit. 

The rule provides for notice to be given 
to all parties and if anyone wishes that he 
should not be represented by the plaintiffs, 
he ean appear and objeat and may be made 
а defendant, if nesessary. To insiat on prior 
authorisation is both impracticable and пп. 
ealled for by the rule, There is nothing in 
the general law whish requires the plaintiffs 
to call a meeting of the saste before bringing 
their snit ; for their o&use of action is eom. 
plete on the infringement, Whether it is justi- 
fiable as the aetion of the majority of the easte, 
that is a matter for decision in the trial, 

I agree with my learned brother that the 
deerees of the lower Courts must be set 
aside and the ease remanded to the 
first Oourt for disposal aesording to law. 


M. 0. P. & B. D. Appeal allowed, 
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CALOUTTA HIGH COURT. | 
APPEAL FROM Овркв No, 182 or 1920 wira Runs 
No. 586M anp Review Rue No, 461 оғ 1920. 
July 22, 1921, 
Present:—Justiese Sir Asutosh Mookerjee, KT., 
and Mr. Justice Panton. 
SANATON SANT AND ANOTHER— 
JUDGMENT- DEBTORS — APPELLANTS 
versus P: 
DINABANDHU GIRI AND ANOTHER— 
DEOREE- HOLDERS —RESPONDENTS. 
Limitation Act (IX of 1908), Sch, I, Art, 182—~ 


Emeculion of decree-—Decree incapable of emecution-- .. 


Amendment—Limitation. 


Where a decree as originally drawn up is 
incapable of execution, time runs from the date when 
& proper decree capable of execution has been drawn 
up. [p. 628, col. 2.] 

Muhammad Suleman Kham v, Muhammad Yar 
Khan, 17 А. 39; А. W. М, (1894) 191; 8 Ind. Dec. 
(x. 8.) 349, applied. 

Behari v. Risal, 5 A. L, J. 403; А, W. N. (1908) 
191 and Brojolal v, Tara Prasanna, З О. 1. J, 188, 
referred to, . 


Appeal against an order of the Second Ad- 
ditional Distriet Judge, Midnapur, dated the 
8rd Maroh 1920, reversing an order of the. 
Munsif, Sesond Oourt at Oontai, dated the 
8th of August 1919, | 

FAOTS appear from the judgment, 

Babu Saníosh Kumar Pal, for the Appel- 
lants.—Tbhe judgment-debtor is the appellant, 
The deeree-holder brought a suit for sale 
on а mortgage in whish a preliminary deeree 
was passed in 1910. The final deeree was 
passed in 1913, There were some alerisal 
mistakes in the desree, which were amended in 
Angust1916, There was a fresh applisation for 
sale on 9th June 1919, My submission is that 
the applisation is barred under Order XXXIV, 
rule 5, The first Court held that it was 
barred, On .appeal, however, that decision 
has been reversed. In the previous application 
there was no prayer for sale, it simply asked 
the Court to make the desree absolute. The 
present applieation being apparently under 
Order XXXIV, rule 5, noappeal lay to the 
Judge. Refers to Munna Lal v. Sarat Ohunder 
(1). The application for sale is not a proeeed. 
ing in exeoution, Artiele 181 would apply. 
Refers to Nizam Uddin Shah v, Bohra Bhim 
Sen (2), Amolak Ohand v. Sharat Chandra (3), 


· Munna Lal v. Sarat Ohunder (1), Madho Ram 


(1) 27 Ind. Cas, 683; 19 О, W, N. 561; 17 M. L, T, 
120; 21 0. L. J. 118; 2 L. W. 282; 17 Bom. 1, В, 408; 
28 M. L, J. 476; 42 О, 776; 42 І, А, 88 (P. 0.). 

(2) 43 Ind. Oas, 870; 40 А. 203; 16 A. І, J. 85. 

(8) 11 Iud, Cas, 949; 38 С, 918; 16 C, W, N, 49, 
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у, Nihal Singh (4). 
Babu Apurba Oharan Mukerjse, for the 
Respondents, was not salled upon to reply. 
JUDGMENT,—This is an appeal by ths 
judgment-debtors against au order for exe- 
sation of a mortgage-desree and for sale of 
the properties eovered thereby. The mort- 
gage suit, which was instituted on the 23rd 
Marsh 1910, resulted in a preliminary deores 
on the 19th June 1910 under Order XXXIV, 
rule 4, Civil Prosedure Code, On the 4th 
June 1918 an applieation was made fora 
final desree. On the 10th July 1918, an 
order was resorded in the following terms: 
Servies of notiee on tlie defendants proved. 
No objestion is raised. The period of re- 
demption fixed in the desree haa expired, 
No payment appears to have been made. 
Ordered tbat the desres be made absolute.” 
On the basis of this order, a final deeree was 
drawn up under Order XXXIV, rule 5, 
Civil Prosedure Code, On tke 18th Angust 
1916 the deeree-holders put in a petition for 
amendment of the final desree, Thereupon 
the following order was resorded on the 26th 
August 1916: ^ It appears that the elerk 
who wrote the final deeree in this suit 
did not write therein the names of the decree- 
holders and: of .all the judgment debtors, 
Henee it is ordered that the said decree. be 
amended by writing therein the names of the 
deeree- holders and judgment-debtors. I'should 
add here that the olerk is no longer attached 
fo this Court and so I myself sannot take any 
notise of his negleet of duty.” ‘On the 9th 
duly 1919 an appliestion for sale of the mort- 
gaged properties was made by the deeree- 
holders. The Court of firat instanae dismissed 
the application as barred by limitation. 
Upon appeal, the District Judge has reversed 
that order and dirested exesution to proseed. 
Qn the present appeal, it has been aon- 
tended on behalf of the judgment-debtors 
that the application is barred by limitation, 
as time ran, not from the 26th August 1916, 
when the amended deeree was prepared, but 
from the 10th July 1913 when a final 
deeree was first drawn up. We are of opi- 
nion that this sontention should not prevail, 
It is olear that the final deoreo as drawn up 
on the basis of the order of the luth July 1913 
was іпвараЫе of exeeution. It did not set out 
‘the name of any of the deeree-holders or the 
names of the judgment.debtors exeept one, 
(4) 80 Ind, Cas, 494; 38 A. 21; 18 A, L, J. 985, 
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In this respest, 16 did not fulfil the require- 
ments of rule 6 of Order XXI of the Code of 
Civil Prosedure, On these fasts, the prinei- 
ple enunciated by Sir John Edge, О. J., in 
the ease of Muhammad Suleman Khan v. 
Muhammad Yar Khan (5) applies. In that 
ease, the dearee as originally framed was 
found by the High Court to be ineapable of 
exesution. Jt was not finally amended by 
that Court, so as to besome sapable of exe- 
eution, until nearly 12 years after it was 
It was held that an applieation to 
exeonte sush desree, whioh was made within 
three years from the date of the amendment, 
was within time—the rule of limitation 
applisable being that preseribed by Artisle 
179 of Sshedule Il of the Limitation Aet, 
1877, The first paragraph of the third 
solumn of Article 179 only applies wheu thera 
is a desree or order which вап be exesuted; 
that paragraph neoessarily sontemplates the 
existence of а deoree eapable of exeention at 
the date of the desree, The same prineiple 
was applied in Behari v, Risal (6). In 
that ease the deeree absolute did not set ont 
a desoription of the properties dirested to be 
sold. Onthe other hand, the desree as 
drawn up ordered the sale of a non-existent 
village and was eonsequently ineapable of 
exesution, In these ciroumstanees, the Court 
held that time ran, not from the date when 
the order absolute was originally made, but 
from the date when a proper deeree osapabla 
of exeaution was drawn up; We do ‘not lay 
down the proposition that wherever a deeree 
is amended time runs from the date of the 
amendment; the prineiple adopted in the two 
cases just mentioned is that where the original 
deeree is insapable of exeention, time runs from 
the date when a proper deeree eapable of 
execution has been drawn up. Referense may 
in this sonnestion be made to Srojolal v. Tara 
Prasonna (7), where the distinetion between 
amendments of different яворев is explained, 

We are, aesordingly, of opinion that the 
view taken by the Distrist Judge is eorrest 
and that this appeal must be dismissed with 
eosts, Hearing fes one gold mohur, 

The Review Rule is dissharged without eosta, 

The'Hule for stay of proseedings is also 
onan without вовёв. 


Appeal dismissed; Rules discharged, 
rO 17 А. 39; A. W.N. (1894) 101; 8 Ind. Dec, 
(х, в.) 849. 
(6) Б A. L. J. 403; A, W, М, (1908) 191, 
(7) 80, L, J, 188, 
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CHANDU LAL КНАН 0, COLLECTOR OF BAREILLY. 
ALLAHABAD HIGH COURT. 
First Олуг, AprpraL No, 160 of 1919, 
July 26, 1921. 
Fresent :— Mr. Justiee Tudball and 
Mr. Justise Sulaiman, 


OHANDU LAL SHAH дир ANOTAER— 
Orposits PARTY-— ÁPPELLANTS 


versus 
Tas COLLECTOR ox BAÁREILLY— 
APPLICANT — RESPONDENT, 


Land, Acquisition Act (I of 1894), ss, 25, 20, 27, 54 
—~Award by District Judge—Amendment of award— 
Appeal—Award by District Judge cannot be less than 
Collector's award. 


Anaward made under the Land Acquisition Act 
by а Collector was, on reference, confirmed by the 
District Judge. Subsequently on an application 
made on behalf of the Collector, the District Judge 
amended the award and passed the following order:— 
“I have amended the decree to show that Bs. 184 
awarded by the Collector for trees on No. 319 now 
admittedly ont down and sold for his own profit by 
the applicant are not to be paid to the applicant 

ША 


ander my award... 
. Held, that the order amounted бо а fresh award 


under the Land Acquisition Acb and an appeal lay 
against the order under section 54 of the Act, 
nasmuch as what the Court passed under the Act 
was not a decree but an award. [p. 626, col. 1.] 

Held, also, that the order of the District Judge 
was illegal in view of seotion 25 of the Land .Acquisi- 
tion Act, as the District Judge could not award less 
than the amount which the Oollector had awarded, 
Lp. 626, col. 2,] 

First appeal from а deeres of the Distriet 
Judge, Bareilly, dated the 25th January 
1919, 

Mr. U. S. Baipat, for the Appellants. 

Mesers. Ё. Malcomson and L. M. Banerji, 
for the Respondent. . 


JUPGMENT.—First Appeal No, 160 of, 
1919 and Revisicn No. 62 of 1919 
have arisen oui of eertain proceedings 
under the Land Acquisition Aet whiah were 
taken in the Court of the District Judge of 
Bareilly. Both the revision and the appeal 
haye been Sled as а matter of preosaution, 
ва the appellanta were in doubt as to whieh 
was the proper eourse to take in the siroum. 
atances of the oase., The facts are as fol. 


lows:—Certain land was noti&ed under the , 


Land Acquisition Ast; notices were issued; 
some of the land had standing upon it aertain 
trees; a valuation was made by the Land 
Acquisition Officer in whioh а sum of Ra. 184 
was entered as the value of the timber of 
the trees. Before the Collector made any 
award, permission was given to the owner 
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of the land to ont and remove ,these 
trees. He did aut and remove the trees. 
After this had been done the Collestor made 
an &ward. The appellants bafore us ог 
rather their predesessor-in-title was поб 
satisfied with the award and asked for а 
referense to the Court of the Distrist Judge. 
Under sestion 19 the referense was made. 
An award was made by the Judge, an sppeal 
was preferred to this Оопгё to set aside that 
award and the oaso was remanded to the 
Distrie& Judge again,” On the remand on 
the 23rd of July 1917 the Distriet Judge 
made, what we presume he would oall, an 
award under the Aet, Now what he did 
astuslly do was to give certain reasons and 
then pass the following order :— 

“ For the above reascns 1 oonfrm the 
award of the Collestor and order that a 
dearee in aooordanee therewith be drawn up 
as laid down in sestions 26 and 27 of the 
Land Acquisition Ast" : 


The Judge’s office, instead of drawing up 
a formal award in acsordance with sestiong 
26 and 27, drew up the following order:— ' 

“Tt is ordered that the award of the 
Oollestor of Bareilly be sonfirmed, that a 
deoree be drawn up as laid down’ in seetiong 
26 and 27 of the Land Acquisition ‘Aat, that 
the petitioner do pay all sostas of these pro- 
eósdings exaept those вовів regarding which 
orders have been passed by the Hon'ble High’ 
Court, and it is further ordered that the 
opposite party do pay to the Collestor of 
Bareilly the eum of Rs. 55-15-0, the amount 
of вовёз inaurred by him on aesount of this’ 
applisation.” 


Seation 26 of the Aet ssya:— ! 

" Every award under this, part shall be in: 
writing signed’ by the Judge and shall; 
specify the amount awarded under olause first 
of sub.seotion (1) of sestion 25 and also the 
amounts (if any) respeestively awarded under .. 
eash of the other clauses of the same sub. 


- gestion together with the grounds of award- 


ing each of the said smonníts," Я Я 
It is quite obyious that the learned Distrisi 
Judge ought himself to have drawn пр his , 
award giving all these details, whioh воша 
heave been formally embodied in a formal ; 
desres, if necessary, However, the sum 
whioh the Oollestor had awarded was 
Rs. 470-11-2. This decree or formal order was , 
drawn up and signed by the Judge on the 
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Лаб оЁ August 1917. Оп the 4th of August 
‘1917 the Govérnment Pleader on behalf of 
the Collestor of Bareilly filéd :а. petition as 
folows:— `. ` 

“Inthe above suse. it is submitted that 
the-objeator Наз: ont down the trees standing 
on plot No, 319. .18 is, therefore, prayed 
that ont of the amount of sompensation 
HRs.184, the value of the trees, may not be 
awarded to the objector,” 

In view of the faot that, however informal 
his order, the Judge had actually allowed 
to the slaimant a sum of Rs. 470 11-2 as 
eompensation,. this application was alearly 
one made on behalf of the Colleator to the 
Oourt to re-sonsider his award and to deduat 
therefrom .the sum of Rs, 184 on the 


groand that the trees had basen ont aud 


removed by the plaintiff, It is not slear 
: by any means what steps were taken on this 
applisation, t.e., whether notiae was or was 
.not issued and whether or not it was 
served. „Ба that as it may, the ‘matter 
did some up again before the. Judge 
on the 25th of January 1919, when 
both parties were represented. On that 
date the Judge passed the following 
order:— 


"I have amended the deeree to show that 
Rs. 184 awarded by the Collestor for tress 
on No. 319, now admittedly eut down and 
sold for his own profit by the applicant (seo 
my judgment dated the 23rd of Jaly 1917), 
are not to be paid to the applieant under my 
award, Obviously he eannot take and sell 
the trees and keep the sale proseeds and also 
be given sompensation for them, The 
Government Pleader’s applioation ia aeaord. 
ingly allowedand the objection dismissed, 
No order as to oosts,as the matter should 
have been brought to my notise .before'the 
origina] deeree was; put before me for aig: 
nature.” It ison the basis of this that a 
formal order was drawn up; ‘whieh aets forth 
as follows:— РЫК 

. It is;ordered: that the award of the Col. 
lestor of Bareilly .be confirmed, that a desree 
be drawn up in assordanee with seetions 26 
and -27-of the Land ,A«quieition | Aet, :that 
the petitioner do.pay sll.sos!s of these pro- 
seedings exsept those eoste regarding whish 
‘orders have béeirpassed by the Hon'ble. High 
Court”. "7. C А 

40 
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Then follows а oalenlation: 


‘“Oompensation of the Oollestor 

of Bareilly .. 266 1 
‘Compensation for trees . 204 
Trees on No. 319... 
'(Deduating one from the other, 

there is a balanse of Rs. 20, by 

adding whieh makes the 

total Rs, 286.11.2)" 

Ii, therefore, comes to this, that on 
‘the 25th of January 1919 the Distriet 
Judge made a fresh award altering hie 
former award, It is from this last award 
that an appeal has been preferred. 
A preliminary  objestion is taken that 
‘no appeal lies and our attention has bean 
ealled fo the rulinge of this Oourt 
in Baghunath Das v. Raj Kumar (1), 
Hasan Shah v. Sheo Peasid (2), Sahdeo 
-Gir v. Dao Dutt Misir-(3). The present 
ваза is one under the Land Asquisition Act 
-and пэ? an ordinary suit and thoee rulings 
have no applisation to the: present ease, 
Sastion 54 of tha Ast is the only -sestion 
' whish gives a right of appeal. That lays 
down:— 

“Subject to the provisiona of the Code of 
- Oivil Prosedure applisable to appeals from 
original decrees, an appeal shall ‘lie to the 
High Court from the award or from-any part 
of the award of the Court in any proseed. 
ings under this Aet.” г . 

Sestion 53 applies the provisions of tha 
Oode of Civil Proaedure, so far ns they are 
not ineonsistent with anything-eontained in 
_the Aot, to all proceedings before the Distrist 
` Court, 

As wa-read the proseedings in the present 
ease, if seems to us elear that if the first 
order of the-Judge dated 23rd July 1917 
-bə taken as his original award, he was 
-slearly asked to review that award and he 
did review it in the light of certain facta 
whish were brought to his notise, and 
.he subsequently passed a. fresh award 
оп the 2oth of January -1919. 16 is 
true that in his order of that date he used 
the words:—‘I have amended the desrea to 


6 р 
(1) 7 А, 876; А W. N. (1895) 256; 4 Ind. Dec. 
(х. 8) 958." . А 
(2) 18А, 121; А. -W N. (1893) 45 7 Iud. Dec, 
(х, в.) 795. : | 
(3) 29 Ind, Cas, 50; 37 А. 323; 18 AVL, J, 419, 
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show," ete, What he passes under the Land 
Aequisition Aot is not a desree but an 
award, and itis from his award that an 
appeal lies under sestion 54 and, as we read 
that sestion, an appeal will lie 
from any and every award made by the 
Distriet Judge in proeeedings under the 
Act. We are, therefore, of opinion that an 
appeal does lie from this order of the 
Judge dated the 25th January 19C9, it being 
an award under the Aet. It was unnecessary 
for the appellant to have filed any revision, 
assuming that any revision sould be filed 
in proseedings under this Act, a point 
whioh we do not deside. А 

kx We next have to see whether the award 
of the District Judge is one that вар be 
maintained. The nature of the proceedings 
in a Land Aaqnisition Court has been very 
slearly set out by their Lordships of the 
Privy Couneil in Hera v, Secretary of State 
for India (4). The Land Aaqnisition Officer 


makes any enquiry that he may deem fit,. 


to ascertain and to fix the amount which 
he will offer to the owner of the property 
whieh has been acquired under the Aat, 
The owner of that property may or may 
not aesept the award, If he is dissatisfied 
with it, he has а right of reference to the 
Distriet Court. Seations 18 and onwards in 
Part III ofthe Ast govern the proeeedings in 
.the Court of the District Judge. Seetion 25 
lays down clearly "that when the applieant 
has made a olaim to eompensation,,.the 
amount awarded to him by the Oourt 
shall not exeeed the amount so osldimed 
‚ог be. less than the amount award. 
ed by the Oollestor under seetion 11." 
It is, therefore, obvious that the Dinmtriot 
Judge in the present ease eould not possibly 
award to the slaimant less than the amount 
awarded by the Collestor, It appears that 
the Collestor in making his award had over- 
looked the fast that be had allowed certain 
trees to be aut and removed. He may or 
may not have made a mistake in this respeat, 
bnt the fact remains that he did make an 
award of a sertain sum which was not воверё- 
ed by the present appellants. These lat- 
ter were not eonserned with the details of 
the Oollestor’s award. They were someerned 


(4) 82 C. 605; 9 С. W. N. 454 10. 1.1. 297;, 7 
Bom. L, В. 422; ^ A, L. J. 771; 88ar. Р, О. 7, 779; 
82 I, A, 98 (Р, 0.).1 
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with the total sum offered to them, and ín 
their opinion it was too small They 
aesordingly asked for a referense., The 
referense was made and it is obvious, under 
gestion 25 of the Aot, that whatever the Dis- 
trist Judge might вагв to award, he sould 
not award less than the amount whish the 
Colleator had awarded, The District Court 
is noteoneerned with the errors made by 
the Oollestor in the oourse of his saleulations, 
The order, therefore, passed by the Distriot 
Judge on the 25th of January 1919 and the 
award made by him thereunder is olearly 
illegal in view of the language'of section 25 
of the Act, vow 
We, therefore, allow this appeal and set 
aside the award of the Distrist Judge. "The 
appellants will be entitled to reaover the full 
sum of Rs. 470 11.2 ав compensation, ав origi« 
nally allowed to them by the Distrist Judge 
on the 27th of July 1917, The appellants 
will be entitled to their eosts of thia appeal 
from the opposite party, ~ ; 
APR 


Appeal айошей, 


T 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
‚ First Отуп. Arrear No, 36 or 1916, 
Maroh 1, 1920, 
Present :— Mr, Fawoett, J.O., 

and Mr, Kemp, À. J. O. ; 

Rat Bahadur HARJIMAL ань SONS— , 
| DEFENDANTS— APPELLANTS 


versus 
DHANPATMAL DEWANCHAND— ' 
PLAL-3:FF— RESPONDEN г, 
Court Fees Act (VII of '870), в. 7 (i Sch. Т, 
Art. \—Buit for balance due on commission age 
account—Appeal—Court-fee payable—Ad valorem. - 
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A suit for money due on commission agency 
account falls under section 7 (i) of the Court 
Fees Act and the Oourt-fee 
memorandum of appeal against a decree in such a 
case must be paid on the subject-matter in dispute 
in accordance with Schedule I, item i of the Act. 


Banwari Lal v. Bheo Sankar Misser, 1 Ind. Cas, 
670; 18 О. W. N. 816, Kanji Mal у. Panna Lal, 28 
Ind, Cas. 269; 7 P. R. 1935; 15 P. L. R. 1916; 198 P, 
W. R. 1914, Konduru Runga Reddi v, Subbiah 
Setty, 28 M. 394, Bhola Nath, In the matter of, 6 Ind. 
Oas. 882; 32 А, 617; 7A, L.J. 546, Nepal Rat v. 
Debi Prasad, 27 А. 447; 2 A.L. J. 106; A. W. N. 
(1905) 40, Reference under Oourt Fees Act, 1870, 29 M. 
867; 16 M. L. J. 287, referred to. 

Appeal against a desision of Mr. Oroush, 
Additional Judieial Commissioner, Sind, 


Mr, Wadhumal Oodharam, for the 
Appellants, А 

Mr. Rupchand Bilaram, for the 
Respondents, 
` JUDGMENT.—The plaintiffs  elaimed 


Hs. 7,500 as balanae due at the foot of a 
commision agensy aesount between them and 
defendants. Defendants · sounter elaimed for 
Rs, 5,000 they alleged would be due to them 
on the account. On 4th of August 1916 the 
lower Court desided most of the defendants’ 
objestions to the items in the aesount in 
favour of the ‘plaintiffs and passed a pre- 
liminary desree referring the aseount on 
certain points to а Oommissioner, The 
defendants appealed on 10th of November 
1916 against the preliminary desree, but did 
not attaeh to their appeal a copy of that 
deeree and the appeal thereupon was not 
properly: presented till 17th of July 1917 
after the вору was obtained, In the mean- 
time on 27th of November ‘916 the lower 
Oourt passed а final deeree for Rs. 6,214.6 9 
on the Commissioner's report, whieh was 
aacapted by the parties as sorreot, The 
defendents’ memorandum of appeal againat the 
preliminary deoree bears а Conrt.foe stamp 
ofonly Rs. 10. The question is whether this 
is the proper fee under these sireum- 
stanses. 

In our opinion the suit does not eome within 
either slauses (sit) or (07) of Artisle 17 of the 
: Sesond Sehedule of the Oourt Fees Aet VII 
of 1870. The suit was for money, being the 
balanee alleged by plaintiffs to be due to 


them on the eommission agenoy, and was not’ 


a suit to obtain a deslaratory desree nor one 
where it was not possible to estimate the 
subject-matter in dispute at a money value 
or whish was not otherwise provided for by 
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the Court Fees Aot. Banwari Lal v, Sheo 
Sankar Misser (1), Kanjt Mal v. Panna Lal 
(2). The suit, in our opinion, elearly somes 
under seation 7, alause (1) of the Ast. It is 
not опе for an assount so as to fall under 
sestion 7 (tv) (f) of the Aet, hesause it is not 
one against an assounting party, cf. Konduru 
Runga Reddi v. Subbiah Setty (3). The oon- 
stituent does not sue his sommission agent, 
but the latter sues the former for the money 
he alleges to be due to him on the acsonnt. 
‘In this respest, it is to Бе noted, the present 
ease differs from a suit for a partnership 
assountas in Bhola Nath, In the matter of (4), 


. As ia pointed out in that ease, tho faat that 


‘under the Code of Civil Prosedure of. 1908 
itis compulsory to appeal against the pre- 
liminary dearee does not affest the matter 
of Court-fees in any way. Nor are we eonsern- 
‘ed now with what Oourt.fee the defendants 
shoald pay, should they deside to appeal 
‘against the final deoree. The appeal, therefore, 
being one in & suit under seetion 7, elause 
(2), the Oourt-fee on the memorandum of 
'&ppesl is regulated by Sshedule I, item 
`1 of the Aet, ze, stamp must’ be: paid 
on the subrect-matter in dispute, Те, in 
dispute i the appeal, cf. Nepal Rat v. Debt 
Prasad (5) and Reference under Oourt Fees Act, 
1870 (6). As Mr. Wadhumal wishes to eon- 
sider whether he will withdraw & portion of 
the slaim in the appeal, we adjourn the sase 
to llth instant for passing final orders. on 
the question of the Oourt-fees, subjest to an 
undertaking that Mr, Wadhumal willpay the 
requisite Oourt-fees on that date. The hear- 
ing of the appeal, should the requisite Couri- 
fees be paid, is adjourned to the 23rd instant, 
AP 
Order accordingly. 


(1) 1 Ind, Oas. 670; 18 C. W. N. 816. 
(2) 28 Ind, Cas. 262; 7 P. B. 1915; 15 P, І. Н. 
1916; 198 P. W. R. 1914, 
' , (8) 28 M. 394, 
* (4) 6 Ind. Cas, 882; 82 A. 517; ТА. L. J. 548. 
(5) 27 A. 447; 2 A. L. J, 105; А. W, N. (1905) 40, 
(8) 29 M. 867; 16 M, L. J. 287. 
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OALCUTTA HIGH COURT. 

Appeal FROM ÁPPELLATE DECREE 

No. 1232 or 1919, 

Angnat 18, 1920. 
Preseni— Mr. Justiae Newbould and 
Mr. Justice Panton. 
BEHARI GHOSH —PrAINTIFF 

— APPELLANT 

versus 

HARI OHARAN GHOSH AND OTHERS— 


Равеирамтв-— RESPONDENTS, 
Oivil Procedure Code (Act V of 1908), О. ХХІ, т. 93 
c Eaecution— Auction-sale—Judgment- debtor having no 
_ interest in property sold — Auction -purchaser cannot 
` recover by suit from decree-holder, 


BIPIN 


The purchaser at an auction sale, held in execu- 
tion of a deoree, cannot recover by suit from the 
'decree-holder the purchase-money when itis found 
that the judgment-debtor had no interest in the 


property sold. 

Juranu Mahamad v. Jathi Mahamed, 46 Ind, Oas. 

783; 22 O. W. N. 760, followed. 

. Muhkammad Najib Ullah v. Jai Narain, 26 Ind. Cas. 
59; 36 A, 529; 12 А. L. J. 908; Prasonna Kamar v. 
Ibrahim ‘Mirza, 41 Ind. Cas. 924; Dorab Ally Khan v. 
Abdool Azeez, 51. A. 116; 8 C. 806; 2 О.Т. R. 529; 8 
.Suth. P. С. J. 519; 8 Sar. P. C. J. 818; 2 Ind. Jur. 426; 
LJInd, Dec. (м. в.) 3097 (Р.О ; Nannu Lal v, Bhag- 
-wan Das, 37 Ind, Cas. 9; 89 А. 114 а р. 118; 14 А. 
І, J. 1216, referred to, 

Appeal against a desree of the. Subor- 
© dinate’ Judge, Howrah in Hooghly, dated 
‘the 9th of May 1919, reversing that of 
the Munsif, Firat Court at Howrah, dated 


‘the 7th of January 1918. 


FAOTS appear from the judgment. 
- Babu Satindra . Nath Mooker;ee, for the 
. Appellant.— Order X XI, rule 93, of the Code 
of Civil .Prosedure is not the only mode 
sopen to the auction-purehaser for getting 
bask his purahase money. The prosedure 
laid down in that rule ів applicable only 
when the nuetion-purehaser is deprived of 
„the property sold by an order under.Order 
"XXL, rule 92 of the Code of Civil Pro- 
sedure. If it turns out that the judgment- 
debtor had ‘по saleable: interest, in the 
' property sold, it is competent:to-the.austion- 
purebaser to proseed by a regular suit to 
resover the purehase money. See Rem 
„Азот shaha v. Бат бош Shaha (1), 
Sowdamines Ohowdhrain v. Kishen Kishore 
Poddar (2), Bustomji v. Vinayak Gangadhar 


(1) р uh 559; 870. 67; 13 C. W, М, 1050; 


100. L 
(2) RWE SC, B); 4B. L R1, 


* 
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‘ander no cireumstances, 


"warranty of title at Court sales. 


(1921 


(3) and Muhammad Najib Ullah v. Jat 
Narain (4). А suit of'thia nature is clearly 
maintainable and the remedy of the austion- 
purehaser is not limited to the prosedure 
laid ‘down їп Order XXI, rule 98 of the 
Оодз of Civil Prosedure. See Appeal from 
Appellate "Desree'No. 1197 of 1«14 deeided 
on the 2nd April 1917 by Fleteher and 
Smither, JJ, Prasanna Kamar v. Ibrahim 
-Mirza:(5). From equitable considerations 
also the suit-is maintainable on the ground of 
failure cf consideration, 

Babu Jogesh Ohandra Roy (with him Babu 
Sitaram Banerjee), for Defendant Мо, 1 
Respondent.—The . suit must be dismissed 
against my olient, For there is neither law 
nor equity in favour of the plaintiff as would 
entitle him to proosed against the judgment. 
debtor who had nothing whatever to do іп 
the anotion sale. 


Babu Atul Ohandra Dutta, for Defendant 
No. 2, Respondent. — Under seotion 315 of the 
Code of Civil Procedure of 18892 the position 
might have been different. But the corres- 
ponding provision oontained in Order XXI, 
rule 98 of the Code of 1:08, is framed in 
very different terms. The present Code, 
confers a right on 
the auction.purehaser to bring a suit for 
the refund. of. his purohase.money. See 
Juranu Mahamad v. Jathi Mahamed (6). 
The right of the anotion-purehaser to bring 
a suit of this nature clearly depends on: the 
question as to whether the decree-holder gave 
a guarantee of title to the property sold. In 
point of fact there was по воо guarantee, 
Under the general law also there is no 
See Dorab 
Ally Khan v. Abdool Agees (7). Section 315 
of the Code of Civil Procedure of 1882 con. 
tained wider provisions than those embodied 
in Order XXI, rule $3. See Nannu Lal у. 
Bhagwan Das (£), In this ease their Lord. 


,Q 7 Ind, Cas, 955; 85 B, 29; 12 Bom. 1, Re 


+з 
р 


Gi 26 Ind. Cas. 59; 36 A, 829; 12 A. L, J, 908, 

(5) 41 Ind. Cas. 924, 

(6) 46 Ind. Cas. 788; 22 0, W. N. 760, 

(7) BI A. 116; 8 C, 806; 2 О. І, R. 529; 3 Suth. 
P. O. J. 519; 3 Sar. Р. О. J, 818; 2 Ind. Jur. 420, 
1 Ind. Dec. (х. в.) 1097 (Р. C.). 

(8) 87 Ind, Cas, 9; 89 А, 114 ab p. 118; 14 A. І. 
J, 1216, 
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ships refnsed to follow the-earlier desision in 
Muhammad Najib Ullah. v. Jat Narain (4). 
Refers to. Sundara- Gopalan |v. Venkata- 
varada Ayyangar (9)-and Parvathi Ammal v. 
Govindasami. Pillai (10). 

Babu Satindra Nath Mookerjee replied. 

-JUDGMENT.—In this appeal the only 
point whish-has to be decided is whether the 
purchaser at an.austion sale can recover by 
suit from the deeree-holder the  purahase 
money when it has been found that the judg- 
ment-debtor has no interest in the property 
sold, The lower Appellate Court relying on 
the authority of the sase of Juranu Mahamad 
v. Jatht Mahamed (6), held that the suit was 
not maintainable. 

On behalf of the appellant, relianse is 
plased on а desision of this Ocurt in an 
unreported ease, Appeal from Appellate Desree 
No, 1197 of 1914 desided on the 2nd April 
1917, Prasanna Kumar v. Ibrahim Mirza 
(5), in whieh Fletcher and Smither, JJ., 
took an opposite view. We think we 
should follow the ease on which the. learned 
Subordinate Judge has relied. The decision 
of Chatterjee and Rishardson, JJ., in that 
oase is based on в deoision of the Judicial 
Committee in the ease of Погар Ally Khan v. 
Abdool Azeez (7), whish apparently was not 
sonsidered in the other oase. Moreover 
Fletsher and Smither, JJ., relied on the 
authority of a desision of the Allahabad High 


Court, Muhammad Najib Ullah v. Jat Narain’ 


(4). But in a later Allahabad ease reported aa 
Nannu Lal v. Bhagwan Dus (8), Rishards and 
Muhammad Rafique, JJ. refused to follow 
the earlier decision of that Court in the case 
of Muhammad Najib Ullah v. Jai Narain (4), 
on the ground that the attention of the Court 
was not drawn to the shange in the law 
effected by the Civil Procedure Code, 1908. 

Taking this view, this appeal must be dis. 
missed with costs against defendants Nos. 1 
and 2, respondents who appear separately. 
They will be entitled to separate costs in this 
ч 


Appeal dismissed. 
- (9) рм. 228; 8 М, L. J. 293; 6 Ind. Dec, (х, в.) 


1 
(10 ) 30 Ind. Cas. 827; 30 M. 808 at p. 805; 2 L. W, 
861; 20 М, L. J. 467; (1915) М, M" М. 797. 
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. PATNA HIGH. COURT. 
MiscELLANEOUS Civic APPEAL No, 268 or. 1919. 
April 29, 1921. 

Present :— Mr. Justise Das and Мг, Justise 


Ross, 
Babu KRISHNA PRASAD-—DecngE- HOLDER 
—APPELLANT 
tersus 
RAM PRASAD SINGH 4ND OTHERS— 


Јорвмент DsBrogs—HESPOXDENTE. 
Civil “Procedure Code (Act Vof 1908), О. XXXIV, 
т, 6—Mortgage-decree—-Personal decree—-Haecution. 


Where a decree was passed against the members 
of a joint family, which purported to be a mortgage 
decree so far as the father's share was concerned’ 
anda personal decree so far as the shares of thoe 
sons were concerned: 

Held, (1) that the decree could be executed 
against the sons’ shares and that so far as those 
shares wers concerned, & separate deoree under 
Order XXXIV, rule 6, of the ОП Procedure Coda 
was not necessary; 

(2) that so far as the" father was concerned, a 
decree under Order XXXIV, rule:6, was néobseary ЧЁ 
the déoree-holdor desired to proceed'against the próp- 
erty of the father other than the mortgaged prop. 

erty. 


Appeal against an order passed by the 
Second Sub-Judge, Patna, 

Mr. Shiveshwar Dayal, for the Appellant, ` 

JUDGM ENT. 

Ross, J.—This is an appeal against the 
order of the Sabordinate Judge of Patna, dis- 
missing an application for exeeution on the 
ground that the decree holders eannot prosead’ 
with the exeoution, beeause they have not 
obtained a deeree under Order XXXIV, 
rule 6: The desree of the High Court of 
Caloutta, which is under exeaution, is plainly- 
a mortgage:desree as far as the father’s 
share is eoneerned.and a personal deeree ag 
far as the sons’ shares in the property are 
soneerned, The execution aan, therefore, 
proseed against the sons’ shares, in order to. 
obtain exeeution dgainst the father a deeree 
under Order XXXIV, rule 6, is nesessary, 
To this extent, therefore, the appeal must 
be allowed. The exesution will proceed 
against the shares of the sons, and if 
the  deeree-holders desire to ргоавей 
against the property of the father other 
than the mortgaged property, they must 
obtain a deeree under Order XXXIV, rule 6, 
' Dis J.—I agree. 


2.5 Appeal allowed in part, 


680. 
BHUP SINGH., JHAMMAN SINGH, 


. (ALLAHABAD HIGH COURT. 
77 Firsr Отуп, Appa No. 33 or 1919, 
July 28, 1921. . 
Present: —Mr, Juaties Tudball and: ` 
Mr, Justices Sulaiman, 
"BHUP SINGH— DEFENDANT— APPELLANT 


veraus 


JHAMMAN SINGH AND ormrus—PrAINTIENG - 


. — AND OTHER DEFENDANTS— RESPONDENTS, 


‘Hindi, Law— Woman's estate—Simple bond— Gub. 
sequent mortgage, not invalid—Mortgage—Consent of 
sole neat reversioner—Legal necessity—Presumption. 


Where a widow or % female owner borrows money · 


for the purposes of the estate on a simple bond 


and subsequently gives the security of the estate. 


for the payment of the debt, it is not beyond her 
power to bind the estate in this way. Гр. 632, col. :.] 


- Dhiraj Singh v. Manga Ram, 19 А. 800: А. W. N.. 


(1897) 69; 9 Ind. Dec. (N. в.) 196, Kallu v. Faiyax 


Ali Khan, 80 А. 804; 5 A. L. J. 887; А. W. N. (1908). 


178, Jugul Kishore v. Jotendro Mohun Tagore, 10 О. 
985; 11 I. А, 66; 8 Ind. Jur. 455; 4 Ваг, P. O. J. 553; 
5 Ind. Deo. (м, в.) 657, referred to, 

. When the alienation of the whole or part of the 
estate by a limited owner is to be supported on the. 
ground of necessity, then if such necessity is not, 
proved aliunde and the alienee does not prove 
enquiry on his part and honest belief in the neces- 
‘sity, the consent of such reversioners as might 
fairly be expected to be interested to dispute 
the transaction will be held to afford a presumptive 
proof which, if not rebutted by contrary proof, will 
validate the transaction as a right and proper one, 
[p. 683, cols, 1 Ф 2.7 . 

Where, therefore, a mortgage of a limited estate 
was executed by a Hindu mother in lieu of certain 
debts for or on behalf of the estate in conjunction 
with her sole next reversioner, her son, capable of 
consenting, the inference was that the mortgage 
was executed for the purposes of the estate and 
was, therefore, а legal and binding one. [р. 688, col. 


. Debi Prosad Chowdhury v. Golap Bhagat, 19 Ind. 
бав. 278: 400.721; 17 О, W. N.701; 17 О.І. J. 
499'and Rangasami Gounden v. Nachtappa Gounden, 
БО Ind. Сав, 498; 17 A. L. J. 686; 36 M. L, J. 498; 
29 С. L. J, 539; 21 Bom. L. R. 640, 28 C. W. N. 
777; (1919) M. W. N. 262; 42 М, 528; 26 M. L. T. 5; 
10 L. W. 105; 46 I. A. 72 (P. O.), applied. 


" First appeal froma deeree of the Snub- 

ordinate Judge, Aligarh, dated the 8th 

November 1918, 

: Mr. Panna Lal, for the Appellant, = 
Mr. Р. L. Banerit, for the Respondent, 


JUDGMENT.— This appeal is sonneeted 
with First Appeal No, 124 of 1919, ав the 
mortgage whieh is the subjest matter of 
this suit is also the subject matier of 
the other suit, Тһе fasts may be briefly 
stated :— 

One Bhegirath Singh died in the year 1880 
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^ village. 


father Bhagirath Singh was 


E 


[1921 


" 


leaving a widow Musammat Pran Kunwar. 
He had property, a 5.bíswas share in Mauza 
Mahmudpur-Jamalpur, Mahal Bhagirath 
Singh and a 3 biswas 2-biswansts, odd share 
in Mahal Ghair Khastgaran of the same 
The present revenues of these two 
properties are Rs. 530 and Rs. 593.7. What 
the revenues were in the year 1880 is not 
stated. The widow Pran Kunwar remain- 
ed in possession of the estate until the year 
1886, when she died. She was sueseeded by 
her daughter Musammat Durga Kunwar, who 
was the wife of one Balwant Singh and the 
mother of the defendant-appellant before us 
Bhup Singb, Musammat Durga Kunwar had 
two sons and two denghters. The elder son 
Ram Singh died in January 1517, The pre- 
sent suit was instituted on the 19th day of 
August 1918. It is a suit brought by 
mortgagees on the basis of a mortgage. 
deed dated 5th June 1912 for a sum of 
Rs. 5,200. The property whieh had some 
to Musammat Durga Kunwar from her 
hypothe- 
eated. The deed was exeouted by Durga: 
Konwar for herself and as guardian of her 
minor son Bhup Singh, who was then about’ 
14 years of age, and also by Ram Singh, her 
elder sop. Ram Singh apparently ssrried 
through the transaction, He presented the 
dosument for registration and he admitted 
execution and sompletion and the reeeipt 
of the sonsideration, The sonsideration 
consisted of the following items:— 

(1) Rs. 4,600 due by the mortgagors to 
the mortgagees on the basis of a registered 
simple mortgage-deed of the 19th of No- 
vember 1910, whieh bad been exesuted to 
sesure а вот of He. 6,400. е 

(2) Rs. 100 taken by the exeeutants to 
meet the expenses of the deed. Е 

(3) Rs. 400 taken in sash, Rs. 275 of 
whieh was to redeem eertain ornaments 
whieh had been pawned by the lady, and 
Rs. 125 to pay off eertain parol debts, 

The deed of the 19th of November 1910 
was also exesuted in the same way by Musam- 
mat Durga Kunwar and Ram Singh. Bhup, 
Singh pleaded in defense that his mother 
had no right whatsoever to mortgage the 
estate, that she had no legal necessity for 
the loan and that he as the reversioner was 
not bound to pay. The suif was brought in 
the lifetime of Musammat Durga Kunwar, 
She was made a party to the suit, Bhup 
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Singh was impleaded besause on the 15th 
of August 1918 Musammat Durga Kunwar 
had exesuted a deed, under whieh she gave 
up the whole of her life-estate in the 
property in favour of her son Bhup Singh. 
Musammat Durga Kunwar pleaded that she 
had 'relinquished her life-estate and put 
Bhup Singh in possession—she had now по 
longer any ‘right in the property, that all 
the debts whioh she had incurred were her 
personal debts, and she generally supported 
her son, 

, Musammat Bhagwati Kunwar merely 
pleaded that she had no interest whatsoever 
in the property and had been wrongly im- 
pleaded. Тһе Оопгё below has desreed the 
plaintiffs suit in full and Bhup Singh has 
appealed, In the connested suit Bhup Singh 
eame into Court on the basis of the deed 
of relinquishment of the l5th of August 
1918. Certain persons Thakur Das aud 
Gulab Singh had obtained simple money- 
desrees against Darga Kunwar, in the ехе. 
eution of whieh they had attashed some of 
the immoveable property. The attashmenta 
were prior to the deed cf relinquishment. 
Musammat Durga Kunwar on the 17th of 
November 1£96 had eraated a usufrustuary 
mortgage of certain property in favour of the 
predeesssor-in-title of Sannu Lal and Hira Lal. 
Bhup Singh asked the Court for a declaration 
that the debt borrowed under the mortgage- 
deed of the 17th of November 1896 was 
the personal debt of Musammat Darga 
Kunwar and that by reason of the re. 
linqnishment all rights’ of the mortgagees 
under the mortgage had 
He, therefore, asked to be plaeed in posses- 
sion of the property as against those 
mortgagess, In regard to the mortgage- 
deed of the 5th of June 1912 he asked 
for a deslaration that that mortgage was 
no longer binding upon the estate, inasmuch 
as Musammat Durga Kunwar had relin- 
quished her rights. In regard tə the 
attashments sarried out in exesution of the 
. Simple money-deerees he asked for а 
deolaration that they were no longer of 
any foree and were void and ineffestive 
against him. It will thus be seen that 
the mortgage-deed of the Sth of June 1912 
was. involved in the two eases. Itis in 
the present appeal that we propose to deal 
with it at length. It is urged on behalf 
of the appellant that. the plaintiffs haya 
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failed to prove legal nesessity and that, 
therefore, they have failed to establish the 
fast that the mortgage is binding upon the 
estate; that the debts ineurred by Musam- 
mat Durga Kunwar were all her personal 
debts. On these grounds itis urged that 
the suit ought to have been dismissed. 
Pending the desision of this appeal Musam- 
mat Durga Kunwar has died. 

The point for our desision, therefore, is 
whether or not the debt due under this 
mortgage is one that is birffling upon the 
estate and as sueh resoverable from it by 
the plaintiffs. It will be seen that the 
major part of the sam of Rs, 5,200 wasa 
sum of Rs. 4,600 due on the mortgage-deed 
of 19th of November 1910, whieh was exe- 
suted by Musammat Durga Kanwar and 
Ram Singh,.her elder son, An examina- 
tion of this latter bond shows that it eon. 
Bisted of five items, The first item is of 
Bs. 475 due by Musammat Durga 
Kunwar on the basis of three simple 
uuregistered bonds of the 18th of July 
1909 and two dated 6th July 1909. Of 
these three sums, that due under the bond 
of the 18th of July 1909 is said to have 
baen borrowed for the payment of Governs 
ment revenue, whereas the debts due on 
the two simple bonds ware due on three old 
‘bonde of 1905, The sesoud item is one of 
Вз. 650-6 also due on three simple unregistered 
bonds exsented by Musammat Darga Kunwar 
in favour of one Thakur Das on the 25th of 
February 1910, 22nd of November 1907 
and 20th of September 1909 and & sum 
of Rs. 23) left with the oreditor for satisfas- 
tion of the prinsipal and interest of a parol 
debt. The third item isa sum of Hs, 925 
left with the  ereditor for payment on a 
simple unregistered bond in favour of one 
Dwarka Das. The fourth item was the sum 
of Вз. 4,800 due оп а: mortgage.deed for 
Rs. 1,800 exesuted by Musammat Darga 
Kunwar in favour of the mortgagee on the 
28rd of Mareh 1900. An examination of this 
last mortgage-deed, dated the 23rd of Mareh 
1909, shows that sonsideration consistad of 
three sums, viz.. Re, 750 due on а bond dated 
5th May 1901, Rs. 700 due on a bond dated 
23rd July 1902 and Rs, 350 taken for the pur- 
poses of paying Government Revenue. 

Тһе" last item was one of Hs. 50 on 
aesount of eosts of exesution and registra. 
tion ofthe deed itself. It must be admitted 
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that the' evidence as' fo ‘these old debts 
snd ‘the grounds on whith they were іп. 
durred ів by по "meansolear or satisfactory. 
It-is' urged on behalf of the appellant that 
as ` they ‘were nearly all on unregistered 
simple borde, they must have been elearly 
the “personal debts of Musammat Durga 
Kunwar and that, therefore, they sannot be 
binding upon the estate. It is-furthermore 
donténded that even if; Musammai Durga 
Kunwar khad executed those simple money- 
Bonds snd‘ borrowed the money for the 
purposes of the estate, still she had no legal 
power subsequently to bind the estate by 
в. mortgage. to sover the payments thereof. 
For this latter proposition Mr, Panna Lal 
һав о admit that he has no authority. He 
bas quoted aertain eases before us, namely, 
Dhiraj Singh v. Manga Ram (1) and Kallu v. 
Faiyas Ali Khan (2), but the former of these 
is a ease in which the oreditor had sued 
the reversioner after the widow's death; 
and’ the sesond is a ease wherea suit was 
brought against the widow, a simple шореу- 
déeree chtained against her and the property 
. gold in execution of that desree. It was 
held that what was sold in that ease was 
merely her life-estate and nothing more. 
We would sall attention to the asse of 
Jugul Kishore v. Jotendro Mohun Tagore (8), 
There it was held that even in the onse 
of a simple debt incurred by a widow if she 
be sued as representing the estate and the 
property is sold, the whole interest wonld 
pass ard not only her life estate, We do 
not think it:possible to hold that where 
a widow or а female owner borrows money 
for the purposes of the estate on a simple 
bond-and subsequently gives the seaurity of 
the estate for the payment of the debt, it 
is beyond her ‘power to bind the estate in 
this way. In the present’ ease, assuming 
for a moment that all these old prior debts 
were: insurred: by Musammat Durga Kunwar 
for the purposes of the estate, we think 
that she had full power to give the’ seanrity 
of the estate to seeure .the payment of 
those debts. The present sase, we think, 
may be desided оп а different principle, 


(1) 19 A. 300; A. W. N. (1897) 69; 9 Ind. Deo, 
(х. в.) 186. е 

(2).£0 А. 894; 5 А. L. J. 367; А. W. N.*(1:08) 
113. 
T8) 10 0. 985; 11 І. А. 66; 8 Ind. Jur. 456; 4 Sar, 
Р. €, Je 558;-5 Ind, Deo, (x. в.) 667. . 


INDIAN: CASES, ` 


~ [1991 


There are: certain feats whish are estab- 


‘lished by the evidenes and whiah we' think 


ought to beset forth: Eyen soma of tbe 
appellant’s witnesses had to admit that on 
the death of Bhagirath Singh” Musammat 
Pran Kunwar’s attempt-to obtaix mutation 
of names in her own favour was: resisted 
by the agnates-of Bhagirath Singh; that 
later on when Pran Kunwar died, Musam-: 
mat Durga Kunwar. was similarly resisted’ 
and resisted with а good deal of force. 16 
appeare that the male relatives of Bhagirath. 
Singh dessended upon the house and prasti- 
sally removed all the moveable goods from’ 
it, They sontested Durga Kunwar’s attempt: 
to obtain mutation of names. The witness: 
Umrao Singh bad to admit that. he on her 
behalf spent at least Ra. 600 or Rs. 700 in: 
securing mutation, He does indeed say that 
he never elaimed payment of ‘what he had 
spent for lier, bnt this we do not for an 
instant believe. One of the dosuments on’ 
the reeord also dissloses the faet that: a 
dearee had been obtained against Musammat: 
Pran Kunwar in her. lifetime whish Musam- 
mat Durga Kunwar had to satisfy, There 
ia also the fact that the estate was small, 
lt is true \that the appellant's witnesses 
tried to make ont a somewhat exaggerated 
insome of tbis estate. The Government 
Revenue at the present time is only. about 
Re, 1,000, A good portion of the property 
bas for yesrs been in the hands of vsufrue. 
tuary mortgagees. At the time Musammaé 
Durga Kunwar got possession of the estate, 
whish is about the year 1886, the profits 
of this estate must have been eonsiderably 
less than they now are, 16 is.also proved. 
by the eviderce that Musammat Durga 
Kunwar's husband Balwant Singh resided 
with bis wife at the house of her mother, 
There- ів not a serap of evidenee to show. 
that Balwant Singh had any property. of 
Bis own, and it is- clear that the husband: 
and wife and the whole family lived on the. 
property left by Bhagirath Siogh. There 
were two daughters and two sons, and both 
these daughters and sons were married, 
The family was а Thakur family, and 
Rajputs as a olasa are - notoriously given 
to exeessive expenditure on the oeeamions 
of: marriages. One witness has made the 
absurd statement that the gifts at the. 
time of marriage - were equal to the expendi- 
ture insurred. Sueb evidenee is. valueless . 
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and is manifestly untrue. The sircum- 
stanees, therefore, of this estate were sueh 
ав: о show good. eause for Musammat Durga 
Kunwar running into debt., she must.have 
started her possession of the property. with 
a load of debt upon her, ineurred by. her 
for he purposes of protesting the estate 
and in sesuring. it for hereelf and her sons, 
We then have the faot that inthe year 
1910. when she ereated the mortgage for 
Ra. 6,400, she had two sons, one of whom was 
a minor and the other was of age. The 
two sons were immediate reversioners to 
the estate and the only one of them that 
was able in law to express sonsent actually 
combined. with his mother in the exeeution of 
the mortgage-deed, When later on in the year 
1912 the mortgage.deed now in suit was exe- 
auted, it was similarly exeauted by the mother 
and the elder.son Ram Sinzh. An examina. 
tion of the deed shows that it was Ram Singh 
who, presented it for registration and who 
earried it through, It. is, therefore, elear 
that, the only next reversioner who was 
able fo. give sonsent took an asetive part 
in the transaation and joined in the exe- 
eution of the deed. It was held in the 
ease of Debt Prosad Ohowdhury v, Golap Bhagat 
(4) "that alienation by way of mortgage 
by a Hirdu widow as heiress of a portion 
of the estate of her deseased husband, 
without proof either of legal neoessity or 
of reasonable enquiry and honest belief as 
to its exiatense but with the oonsent of 
the next reversioner for the time being, 


will be valid and binding on the actual- 
if the presumption of legal. 


reversioner, 
nesessity or of reasonable enquiry and 
honest belief raised by such consent is not 
rebutted by more cogent proof.” In the 
present ease there is elear]y no rebutting 
evidenee whatsoever. 


In the ease of Rangasamt Gounden v, 
Nachiappa Gounden (5) their Lordships of 
the Privy Connail expressly laid stress upon, 
and showed approval of, the desision in 


(4) 19 Ind. Cas, 278; 40 O, 721; 17 C. W. N. 701; 
17 O. L. J. 409. 

: (5) 50 Ind, Cas. 498;-17 A. L. J. 636; 36 M. L. J. 
493; ?9 O. L. J. 589; 21 Bom. І. В. 640; 23.0. W, N. 
777; (1919) М. W. N. 262; 42 M. 693; 26- M, L. T, 
5; 10. T, W, 105; 461, A. 72 (P. 0.), 
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Debs Prosad. Ohowdhury v. Сар Bhagat (4) 
Wa quote the following-from that desision:— 

"When the alienation of the whole or 
part of the estate is to bs supported on 
the ground of nesessity, then if snsh 
nesessity isnot proved aliunde and, the 
slienee- does not prove. enquiry on-his part 
and honest belief in the neeessity, the 
sonsent of sush reversionars ns might fairly 
be expested to be interested to dispute 
the transastion will be held to afford 
& presumptive proof whieh, if.not. rebutted 
by. sontrary.proof, will -validate.the.transaatior 
as aright and proper one, These propositions: 
sre substantially the same as those 
laid down by Jenkins, О, J.,. and Mookerji,. 
J., in the. ease. of Debt. Prosad: Chowdhury 
v. оар Bhagat (4)" We think 
that this prineiple.applies: to the present 
ease. There is no rebutting evidenge, The. 
origin of the.debtis lost in the dim past, There. 
are faeta wbieh.go to. show-that. the lady 
Musammat Darga Kunwar ‘had good: reason 
to inaor debt for and on behalf of the 
estate, and we have the sole next revgr. 
sioner (her own son), capable of. eansenting, 
joining with her in exesnting. the mortgage, 
16 must. he remembered that she was not with. 
out adviee;or help, she had her husband: i 
же ав her adult'son. There was noinsentiya 
for her to destroy the estate or tc. 
ensumber if without good sause, Hor 
natural affeotion: alone. would: Haye made 
her strive to protest the estate for her 
son, This is поб the вазе where the next 
reversioner is a distant relative of a deaensed 
husband, but one in whioh the next rever. 
sioner is astually the own eon of the. female 
owner. We think, therefore, that applying the 
prinsiple laid down in the eases mentioned 
above, we must in the eiranmstanses draw the 
slear inferense that the mortgage was exo- 
suted for the purposes ofthe estate and ig 
therefore, a legal and binding one. Under 
these оігептвёапвев we think that the deereo 
granted by the Court below is a proper 
desree and that the appeal, therefore fails. 
We dismiss it with coste, inelnding fees on the 
higher soale. ` 


J, P. Appeal dismissed, 
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BOMBAY HIGH COURT. 
. Og1G1NAL Отуп. JugISDIOTION APPEAL No, 62 
oF 1920, . 

Desember 13, 1920, 
Present:—Sir Norman Macleod, Kr.; Chief 
Justice, and Mr. Justiae Shah, 
JERUP TEJA & O0.—PLAINTIEES — 

E APPELLANTS 
VETEUS 
PEERBHOY ADAMJI PEERBHOY 
AND OTHERS— DEFENDANTS— RESPONDENTS. 


Transfer of Property Act (IV of 1882), s. 09— 
Mortgage—Power of sale—Interest—Default in pay- 
ment. . 


“A mortgage-deed provided, inter alia, that the 
mortgage-money would be payable one year after 
the date of the deed and that the mortgagee would 
have power to sell the mortgaged property if 
default was made in the payment of the morigage- 
money on the due date, or if interest amounting 
at leastto Rs. 500 was in arrears and .remained 
unpaid for three months after becoming due. Before 
the date fired for the payment of.the mortgage- 
money the mortgagee sought to sell the property on 
the ground that interest exceeding Rs. 600 had 
eon in arrears for three months after becoming 
due: 

- Held, that the mortgagee was not entitled to sell 
the mortgaged property, inasmuch as the intention 
of the mortgage-deed was that-the money should 
bo advanced for a year certain, and that if tlie 
mortgagee was willing and: the mortgagor paid 
the interest regularly under the terms of the 
mortgage-déed after the expiration of the year, the 
mortgage would continue; but that there was nothing 
in the deed which would lead :the Court to suppose 
that the parties intended that the power of sale 
should be exercised before the expiration of that year, 
[p. 686, col. 1] 


` Mr. Kanga, for the Appellants. 


: Mr, Desai, for -Respondents Nos. 2, 4 and 
5. 
Mr. Inverarity, for Respondent No. 3, 
: Mr, Taleyarkhan, for Respondent No. 6. 


JUDGMEMT, 


“Mactzop, О, J.—One Peerbhoy Adamji 
Pesrbhoy is entitled to & one-sixth share in 
вегівіп property. The plaintiffs in this suit 
are the fourth mortgagees of that one-sixth. 
share. 
gagor and the first, sesond, third and fifth 
mortgagees praying (1) that the first defend- 
ant might be ordered to pay them the mort- 
gage-money with interest; (2) that it might 
pe deslared that the third defendant, the 
gesond mortgagee, was bound to sscept from 
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They filed this suit against the mort-. 
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the plaintiffs the amount of interest in arrears; 
(3) that the third defendant might be res- 
trained from proseeding further with the sale: 
of the said share, and for further and other 
relief. 


The nesessity of the suit arose from the 
fast that the third’ defendant advertised the 
mortgaged property for sale subjest to the 
interest of the first mortgagee. "The plaintiffs 
moved for an interim injunetion restraining 
the third défendant from proseeding with the 
sale, but the lower Court refused to grant the 
injunetion, and the plaintiffa have appealed 
to this Court against that order.’ ‘ 


Two questions arise, (1) whether the eon-- 
ditions exist whish enable the seaond mort. 
gagee to exersise his power of sale, and (2) 
whether, assuming those sonditions do exist, 
the Court, on the -applisation of the fourth. 
mortgagee, would stay the sale on the ine 
terest due to the sesond mortgsgee being’ 
paid, The provisions of the Transfer of 
Property: Aet apply to this ease, and with 
regard to the first question, the answer 
depends entirely upon what the parties had: 
eontrasted to do subject to the provisions of 
the Transfer .of.Property Aot. The second: 
mortgage was created by the first defendant 
on the 5th of May 1920 and the date -of re- 
payment of the mortgage-money is‘ the 6th 
day of May 1921. There is a sovenant to 
рву interest by equal quarterly payments | by 
the sixth day of eash and every quarter, in- 
terest remaining unpaid and in arrears being 
added tothe prineipal, earrying interest at’ 
ihe same rate. Then thera is a aovenant by: 
the mortgagee to reeonvey on’ the prineipal. 
and interest being re-paid on the due date, 
but if'there was default in such re-payment, - 
the mortgagee was not bound thereafter to 
aseept payment of the mortgage debt or to 
resonvey the mortgaged premises unless three 
months’ notiee had been given, provided that 
if at. any time during the sontinuanee of. 
the seourity-any damage would happen to the: 
mortagaged premises by fire, tempest or: 
otherwise to impair the security, or if the 
mortgagor had become or should be 
adjudicated insolvent, then the moneys for 
the time being'due and owing on the security . 
of the mortgage should, at the option of the” 
mortgagee, beeome payablo.as if the due date - 
had then elapsed. Тһәп i$ waa further ‘agreed - 
that it should be lawful] ‘to thé mortgages to ' 
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sell the-mortgaged premises under the power 
of sale. sontained in the mortgage, whieh 
was deemed to be a'power to sell or soneur in 
selling the said mortgaged premises in 
default of payment of tbe mortgage debt 
without the interventionof the Court within 
the meaning of sestion 69 of the Transfer 
of Property Aot, Provided that the power of 
sale should not be exersised by the mort- 
gagee unless default had been made in pay- 
ment of the principal sum or any: part 
thereofon the day appointed for the pay- 
ment thereof and for the spase of. three 
calendar months next after the notioe in 
writing required by olause (1) of seetion 69 
of tbe Transfer of Property Ast, ог unless-and 
until intsrest amounting af least to Ra. 500 
should be in:arrears and remain unpaid 
for three months after becoming due. 

Tt is admitted. that interest amounting to 
Re. 500 was in arrears for thres months 
after becoming due, and the third defendant 
sontended that be was entitled to sell under 
his power of sale contained in thia mortgage. 
On the .other hand, the appellants have 
urged that the power of sale вап only Ре 
exercised under the deed and under the 
provisions of the Transfer of Property 
Aet, if there has been-default of payment 
of the mortgage-money, and default sould 
only happen if the mortgage-money had be- 
some payable. It seems to have been eoneeded 
by both sides that the power of sale sannot be 
exercised unless there has been а default of 
payment of the mortgage-money whieh in- 
aludes not only the interest but the principal, 
But it was argued that if there was default in 
payment of interest for threas months, there- 
upon the printipal besame payable and that, 
therefore, the power of male вооа be өх:г- 
sised, But there is nothing in the mortgaze- 
deed, which is the sontrast between the 
parties, from whieh we oan assume that 
the parties sontrasted that if interest remain- 
ed unpaid for three months, the principal also 
besame payable. 

‘ We have been referred to a number of 
English seaseson the question when the right 
of forealosure will asorue to a mortgagee, but 
as faras I oan see, we:are bound by the 
provisions of the Transfer of Property Act, 
and as it has often been laid down by the 
Privy Oouneil, itis of little use to refer to 
English eases on the law of' mortgage. It 
bad been open to the parties to sontraat 
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spesifisally that if interest remained unpaid 
for three months, then the whole of the 
prinsipal would beeome payable and that, 
therefore, the mortgagee sould exersise hig 
power of sale. But the parties have refrain- 
ed from expressly sontrasting to that 
effest, and there is nothing, as far as I ean 
ase, іп the mortgage deed from whieh it 
вап be presumed, apart from the express 
contract, thatthe prineipal besame payable 
as soon as interest fell into arrears for three 
months. 


We have also been referred to the pro- 
visions of the Oonveyansing Ast of 1881 
with referenoe io the statutory power of sale, 
and it seems that the provisions of seetiona 
15 and 19 of that Act were before the 
Legislature when the Transfer of Property 
Aet was drafted. It has been argued that 
besause the power of sale, whish ія referred 
to in the first part of section 69, shall not 
be exersised, ?níer alia, unless interest 
amounting to at least Rs. 500 is in arrears 
and: unpaid for three months, and beeause 
the first part of sestion 69 refers toa 
power of sale in default of payment of 
the mortgage-money, therefore, it must 
follow that the default in payment of in- 
terest for three months. amounts to default 
of payment of the  mortgage-money. It 
appears to me that that argument is un. 
sound, and we have been referred to no 
anthority whioh san support it, The passage 
in Volume. VIIL of the Hneyslopedia of 
Forms and Preecdents, page 471, to whish 
we have been referred, is certainly against 
the argument, At page 472 the author 
ввув: ` 


tt x 9 "ann 

Ifthe mortgage is fora term seriain, 
é.g., seven years, an unskilful draftsman 
might inadvertently tie the mortgagee’s 
hands for the whole of the period, even 
although interest were largely in arrear, 
The proper way to obviate this is to make 
the prinsipal re-payble six months after date, 
and then to provide that 17 interest is 
punstually paid and the mortgagor’s sove. 
nants, eta, duly ‘observad and performed 
(other than the covenant for payment of tha 
prinsipal debt), the mortgagee will not eall 
inthe money for the agreed period. Ву this 
devise, if interest is allowed to fall into 
arrear; the principal. besomes immediately 
dye, and the statutory lpower besomes.exer- 
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isable-when the-interest is overdue. for two 
months,” : 

Now іп this.ease the period of tha mort- 
gage.is one-year instead of six months ani 
there is no;próvision that the mortgagee will 
not sall in the money for в farther period of 
years if-the interest is paid regularly. Bat 
the eonditions in the mortgaga are in the 
usual form, and we may take it-that the 
intention was; that the money should be 
advanced for-a year eertain, and that if the 
mortgagee was willing and the mortgagor 
paid the‘interest regularly under the terms 
of the mortgage-deed’ sfter the expiration of 
the year, the mortgage would sontinue. But 
there is nothing in the deed whieh would 
lead us to suppose that the parties intended 
that the power of sale should be exersised 
before the expiration of that year, unless 
either the premises were damaged by fire or 
some other eause or the mortgagor beeame or 
was adjudicated insolvent. 


Therefore, in my opinion, the sonditions do 
mot.exist in this ease whieh would entitle 
the. third defendant to exereise the power of 
sale in his. mortgage, and, therefore, there 
must be an injunction to restrain the third 
defendant from selling pending the hearing 
of the suit. Of course, that will not prevent 
the third defendant from exercising any 
powers whieh he may have under the mort- 
gage, apart from the sonditions whieh are 
mentioned in this partieular sase. 


Woe шау say а few words with regard to 
the sontention of the appellants that ag 
puisne inaumbraneers they would be entitled 
to prevent the third defendant from ‘selling 
on payment of the interest in arrears. If, 
owing to the interest being in arrears and 
owing to the agreement between the parties, 
fhe whole of the mortgage money has 
besome: payable, then it seems obvious to me 
thatthe pnisne ineumbraneer sould only stop 
|the:sale if hespaid the money that was due, 
that isto say, the principal and interest. No 
imuthority  has.been sited for showing'that if 
.&, prior mortgagee Waa attempting to.sell the 

.mortgaged premises beaause owing to interest 

beingiin-arrears the whole of the money had 
.besome payable, a puisne insumbraneer sould 
stop-the saleby payment.only of the interest 
due, that is to say; by removing the eause 
-whieh gave riseto the power of salé being 
exereied;. . · RES 
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І із true that. in Doolabhdas.y; Ohhabildas 
(1); Mr. Justise-Starling.expressedran opinion 
that: where;a mortgagee exercises: а, power, 
of sale owing to interest having fallen. into. 
arrears; the mortgagor, if'he-wished to stay: 
the sale, need. pay up only all the interest. 
that was due up-to the date of payment. 
Batinthat.ease it was.admitted. that the 
whole-of the:prinsipal had besome: due aud: 
though on striat prinsiplés of; equity it might 
seém reasonable that a mortgagor should be 
entitled to be relieved from his property 
being sold if he paid off the interest, still. 
there.is no authority on the.question either 
in this seountry ог im the English Courts, 
Therefore, in this ease, it: is unnesessary for 
us to express any opinion upon it. 

The appeal- must be allowed and. the 
injunotion must go.. Tae appellants will get 
their costs of the appeal from the third 
defendant who must pay his own aoats, while 
the sosts of all parties in the Oourt below 
ani the eosts ofthe other parties in appeal 
other than the appellants and the third 
defendant will ba costs in the sause, 

Saan, J.—I agree. 

Z, K, 


Appeal allowed. 
(1) 1 Bom. L. R. 278. 


PATNA HIGH COURT. 

FULL BENCH. 
MiscBLLANEOUS Joprorar Oase No, 110 
or 1921. 

November 28, 1921, 

Present :—Sir Dawson Miller, Kt., Chief 
Justice, Justise Sir В, К, Mallick, Кт.; and 
Mr, Justice Jwala Prasad. 

In ihe matter of an application by Miss 
SUDHANSU BALA HAZBA. 


Legal Practitioners Act (XVIII of 1819), s. 6— 
Pleader— Women not entitled to be enrolled as 
Pleaders, А 


Under the Legal Practitioners Act, 1879, and- ће 
rules made thereunder women are not entitled to ' 
be enrolled as pleaders of Courts subordinate 
to the High Court. [p. 610, col. 2; p. 641, col. 2.] 

Nairn v Si. Andrews University, (1909) A. C..147 
at p. 161: 78 L. J. P. О, 54; ‘100 L. T. 92; 53 S.J, 
161; 26 T. L. R. 169, Bebb v. Law- Society, (1914) 
1 Ch. 286; 83 L. J, Ch. 863; 110-L. T. 853; 58 S. J, 
158: 30 T. L. Е. 179, BeginaGuha,. In the matté of, 
85 Ind. Cas. 925; 44 О, 290 аё p. 812; 24 0. L. J. 332; 
210. W. М. 74, referred to. ` 
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In the matter of an application by Miss SUDHANSU BALA H4Z34., 


Applieation under the Legal Prastitioners 
Aet. AC 
Messrs. P. 0. Manuk, S. P. Sen, 8. M. 
Mulick and D. Р, Sinha, for the Petitioners. 


JUDGMENT, 

Милек, O. J.— This is an applieation by 
Miss Sudhansu Bala Hazra for enrolment as 
& Pleader in the Distriot Court of Patna, a 
Court subordinate to this High Court, She 
holda a desrae of Baehelor of Law conferred 
by the Calsutta University this year and 
is qualified in all respssts for enrolment 
unless she is debarred by the disability of 
Sex. The applieation was originally made 
tothe District Judge and forwarded to the 
High Oourt  &esording to prastios. The 
matter is, strietly speaking, one for an admi. 
nistrative order, but as it is one whish raires a 
question of considerable public importanes, 
viz., whether under the Legal Practitioners 
Ast and the rules framed thereunder women 
ean be enrolled as Pleaders, I thought it 
desirable to give the applieant an oppor- 
tunity of appearing before the Court by 
Counsel in order to argue the legal pointa 
whieh arise in sonnestion with the 
applisation, before soming to ару disision 
thereon. 

Seetion 6 of the Legal Prastitionars Ast 
enables the High Court to maka rules aon- 
sistent with the Actas to (inter alia) " the 
qualifieations, admission and eertifieates of 
proper persons to be Pleaders in the 
subordinate Courts.” By sestion 7 on 
admission of any person as & Pleader a 
sertificate sighed by the proper offiser 
shall be issued to sush person authorising 
him to practise up to the end of .the surrent 
year as a Pleader, and provision is made 
whereby if he desires to sontinue to prastise 
he may have his eertifiaate renewed, From 
а perusal of these seetions as well as section 
5 it appears that the persons referred to ‘are 
males and not females, as the pronouns he, his 
and him are invariably used. Onturning to 
the rules made under sestion 6 of. the Aot, 
. the same phenomenon appears, tbe 
persons referred to being -alwsys deserib- 
ed by words appropriate only to those of the 
male sex. This is only what might be expected 
from the fast that-since 1793; when the quali- 
fieations of Pleaders wore first established on a 
regnlar basis by Regulation VII of that year, 
no female:has.ever been admitted ќо the roll 


of Pleaders in the subordinate Courts or 
elsewhere, and it is not suggested that earlier 
resords would disclose any different state 
of affairs. The petitioner, however, olaims 
that by reason of sestion 22 of the General 
Clauses Aet, 1868, sinss repesled and те. 
enacted by elause 13 of the Aet of 1897, 
в radieal shange has been effeeted яо as to 
sonfer upon women a privilege whioh they 
have not hitherto been regarded as capable 
of exeraising under any of the Aats or Ragu- 
lations dealing with the subjeot. Sestion 13 
of the General Clauses Ast, 1897, pro. 
vides as follows: “In all Aets of the 
Governor-General in Counsi] and Regulations, 
unless thera is anything repugnant in the 
subject or aontext—(1) words import 
ing the mascaling gender shall be taken 
to include females." The earlier Aat of 
1868 by sestion 2 provided: “In this Ast 
and in all Авія made by the Governor. 
General of India in Couneil after this Aat 
shall have some into operation, unless there 
is something repugnant in the subjest or 
sontext-—words importing the maseuline 
gender shall be taken toinelude females." 
Oonceding -that the Сапега! Olauses Ant 
applies not only to the Legal Praatitioners 
Act itself but also to the rules made there. 
under, which have the foree of law, the ques- 
tion for determination is whether 
there is something repugnant in the 
subjest whioh  exsludes the operation 
of the sestions mentioned in the General 
Clauses Ast. The learned Counsel for the 
petitioner has, with great gallantry and 
considerable vigour, spurned the idea that 
there is anything regugnant in the sonesp- 
tion of a Bar composed partly at least of lady 
Pleaders whose forensic ability, he assures 
us, would in many eases oompare favourably 
with that of many of those upon whom alona 
hitherto the privilege of enrolment hag 
been conferred. І am quite prepared to 
sonsede this part of his argument. The 
repugnaney, however, whieh we have to 
eonsider .із not one arising out of policy, 
whish is a matter for the Legislature alone, 
The question is not whether women would 
make good Pleadera, but whether it appears, 
either from the eontext or:the subjest dealt 
with in the:enaotmsnt, that it was the inten. 
iion of -the Lagislatuce 62. вэпбаз the priyi- 
lege of enrolmsnt asa Pieader ta mon only, 
Tn other words ein it bo said that the Lagal 


‘the - 


‘Hindu puranuasion and 
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'"Praetitioners Aot and the rules made there- 


under contemplated ‘the possibility of the ` 


enrolment of women PleadersP Regulation 


‘VII of 1798, the earliest enactment on the 


subjest, sonfined the ofise of public Pleaders 
or Vakils to men of character and edusation 
versed in Mubammadan and Hindu Law, 
who were to be of the Muhammadan or 
selested from the 
students of the Muhammadan and Hindu 
Colleges at Caleutta and Benares res- 
peatively. It also appears from the preamble 
that even before that time when apparently 
no spesiel qualifications appear to have been 
nesessary, those who followed the business 
of a Vakil were men, In 1514 and again in 
1846 important enastmenta were passed 
relating to the qualifications of Pleadera 
and their control, appointment and removal, 
By Regulation XXVII of 1814, sestion 111, 
Sudder Dewanny Adawlut and the 
several Provineial Oourts were empowered 
to appoint to the office of Vakil in their 
respeolive Courts "sush a number of persons 
being natives of India and duly qualified 
for the situation as may from time fo · time 
appear to them to be nesessary." - Through- 
out the Regulation the words his, him 


-and he are invariably used in oonuestion 
- with the persons so appointed, Ast I of 


1840 by seetion 4 threw open the о ве of 
Pleader in the Courts of the Hast India 
Company "to all persone of whatever nation 
or religion provided that no person shall be 
admitted asa Pleaderin any of these Courta 
unless he has obtained a certificate in sush 
manner as shall be direeted by the Sudder 


- Qonrta that he is of good charaster and duly 


‘qualified for the offise," 


The langnage of 
the different sestions of these two onact- 


~ments leaves no room for doubt that ‘the 


exclusion of women from the offise of Pleader 
or Vakil was intended. Ast XX of 1865 
authorised and required the new High 


: Courts to make rules for the admission of 


‘proper persons to be Pleaders, and again ' 
. the language -used is applicable to men only . 


to the exelusion of women. The interpreta- 
tion elause contained in that Ast provided 
that unless there was something repugnant 
ог ineonsistent in the subjest or eontext, 
words importing the singular niember 
should inelude the plural and vice versa, 
but it did not,as was the ease in other Asta 


. passed at about the same time provided that 


words importing the masauline gender should 
inelude females (cf. Aot XLV of 1860, seation 
8, Ast X of 1465, seotion 3, and Ast XI of 
1865, seotion 1.) It would appear, therefore, 
that from very early times even: before 
1793 no women had been admitted to the 
offices of Plesder and that at least down to 
1865 the Legislature had on several cooa- 
sions dealt with the subjest in terms whieh: 
leave no doubt as to its intention to exelude 
them, 

The question then arises whether, in view 
of the General Clauses Aet, the Legal 
Practitioners Aet of 1879, whish sonsolidated 
and to some extent amended the law, the 
‘Legislature, by the nse of words similar to 
those employed in previous enastments 
dealing with the same subjest, intended to 
effeot а far-reaching ehange in the policy 
hitherto paraued and to confer upon women 
the privilege of enrolment as Pleaders, а 
privilege whioh from the earliest times had 
been denied them. I am unable to assept 
the. view that it was the intention of the 
Legislature to bring abont а change of such 
magnitude by the langnage employed in the 
Legal Prastitioners Ast. It appears'to me 
rather that by the date when that enact- 
ment was passed, the word Pleader had by 
inveterate usage acquired a definite meaning 
eonnoting a male person, whieh obviated 
the nesessity of emphasising the sex of’ the 
persons included under the term. It was, in 
my opinion, never intended by the General 
Olausss Act to effest radical ehanges in the 
law but rather to setat rest ambiguities 
arising in the construstion of Statutes where 
such .existed, and to avoid multiplisity of 
words, Had it been the intention of the 
Legislature by the Act of 1879 to alter the 


' existing law, it would not, if I may borrow 
` an expression from the judgment of Lord 


Loreburn, L. O., in Nairn v. ‘St. Andrews 
University (1), have brought about a eon. 
stitutidnal ehange so momentous and far. 
reashing by so‘furtive в prosess. 


Emphasis was plased upon the faat that 
in the Legal Prastitioners Ast of 1879 the 
word “persons” is used in desoribing tha 
class from whioh Pleaders may be appointed, 
whereas in the Regalation.of 1793 the word, 


(1) (1909) А. O. 147 at p. 161; 78 L, J. P.O, бё 
100 L, T. 98; 58 S. J, 161; 25 T. L. E. 100" 
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‘used was "men" holding the pressribed quali- 
fieations, This argument loses much of its 
forsee when it ia remembered that from 1814 
‘onwards, when it was manifestly the inten- 
tion to exelude females, the enastments 
rélating to the appointment of Pleaders 
always used the word persons in referring to 
the slass eligible for enrolment and the Act 
"ої 1879 merely retained the former phraseo- 
logy. ІБ -із, moreover, a reeognised canon 
of the sonstrustion of Statutes that there 
isa presumption that the Legislature does 
not intend to make any substantial alteration 
in the law beyond what it explisity’ deolares 
either in express terms or by nesessary impliea- 
tion (see Maxwell, Interpretation of Statutes, 
6th Edition, p. 149). ‘Many cases might be 
.quoted where the use of the word "persons" 
in Acta of Parliament has been sonstrued by 
the Courts in a limited sense and even ina 
different sense in different parts of the same 
enastment. .Nairn v. Si. Andrews Universtiy 
\¢1) ів а striking instanse. In that вава the 
Franshise Ast of 1868 relating to Scotland 
by seetion 27 gave every person whose name 
was'for the time being on the register of 
the general souneil of certain Seottish Uni- 
versities the right to vote in the eleation of a 
member of Parliament for such Universities. 
The 8th seetion defined the. members of. the 
general ceouneilas "all persons on whom-the 
University to whieh sueh general воппвії 
belongs has after examination ednferred”’ 
certain spesified degrees "or any other degree 
that-may hereafter be instituted.” At that 
: date women .were not admitted to. gradua- 
tionin any of the Seottish Universities, but 
they were afterwards admitted under the 
Universities (Seotland) Ast of 1889 (52 and 
53 Vio, О. 35). The appellants were five 
ladies who had graduated at the Universities 
of Edinburgh and St. Andrews and were 
qualified to be put on the register of voters 
under the Act of 1868, unless their sex was 
‚в bar. It .was eontended that they were 
persons within the meaning of the Aet of 
.1868. The ease in their favour was in some 
respeet even stronger than the present, as the 
Act in. other sections dealing with eounty and 
borough franchise and -whieh .ereated new 
. franshises,used the term maninstead of person. 
The House of Lords rejested the sontention 
and.dismissed the appeal, The basis of that 
desision' was that women had never been 
. regarded from earliest times as capable of 


: list of touts, 


exercising the franchise and, therefore, 
although the word persons would prima 
facte inolude women, the Legislature must 
be regarded as having used the word in a 
limited sense in the light of existing sireum- 
stanoes, It is & dangerous assumption,” 
said Lord Loreburn, L. O., "to suppose that 
the Legislature foresees every possible result 
that may ensue from the unguarded use of 
a single word or that the language used in 
Statutes is so presisely asourats that you 
oan piek out from various Acts this and that 
expression, and skilfully piesing them to- 
gether lay the foundation for some remote 
inference." 

In the present ease it is rot shown that 
women ever acted as Pleaders in the Courta 
of this country, On the contrary, the en. 


‘astments referred to show that they have 


been invariably exaluded not by any direat 
prohibition, but inferentially by words ap. 
propriate only to the male sex, as though the 
matter were one well-settled by inveterate 
usage and requiring no express legislation. 
It seems to me impossible to hold that the 
Legistature in 1879, by employing the lang. 
uage of previous enactments, passed ata 
time when the question sould not have arisen, 
intended to sonvey any different meaning 
from that whieh had always been under- 


- stood. - 


It has been sontended that sertain anoma- 
lies must nesessarily arise if by our desision 
we rejestthis petition. By seetion 36 of 
the Legal Practitioners Ast eertain Courts 


-and officers may frameand publish lists of 


persons proved to their or his satisfaetion 
habitually to aet as touts, and by elause (2) 
of the section по person's name shall be 


' ineluded on any suoh list until he shall have 


had an opportunity of showing eause againat 
Suoh inslusion." It is argued that it would 
logieally follw that if the word “persons” in 
sestion 6 means male persons only, it should 
have the same meaning in sestion 36 and, 
therefore, no woman sould be insluded in tha 
The argument assumes that 
the question of sex was in sneh а ease one of 
vital importanos, whereas it is obvious that 
in framing section 36 the intention of the 
Legislature was simply to prevent touting, 
ande it is hardly eonoeivable to me that the 
question ofsex sould have had the slightest 


. importanee in the intention of the Legislature, 


if the unlikely event should arise of а 
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female perpetrating the misshief aimed at. 
There is nothing inherently improbable jn 
supposing that the seetion was meant to 
provant touting irrespestive altogether of the 
sex of the tout. The short answer to the 
argument isthat there is nothing repugnant 
in the subjeat to prevent the applisation of 
the General Clauses Aest to sestion 36. In 
-that section the subjeot is the prevantion 
of touting, whereas in the 6th sestion the 
subject is the admission of proper persons to 
be Pleaders. 

The ease of Bebb v, Law Society (2) was 
referred to, not as an authority in the 
petitioner's favour, whieh it elearly is not, 
but in order to distinguish it from the 
present oase, In that ease it waa 
held that by the Common Law of 
England women.sould not be Attorneys or 
Solicitors and, therefore, in passing the 
Solisitors Act of 1843 the Legislature did 
not intend to remove the disability by а 
mere interpretation clause, whieh provided 
that "every word importing the maseuline 
gender only shall extend and be, applied 
toa femaleas well as в male,” unless “there be 
something in the subject cr eontext repug. 
,nant to such eonstrustion.” It was pointed 
“ont that there was in this sountry no such 
disability arising from the-Oommon Law as 
was the ease in Bebb v. Law Society (2). 
But the Common Law, as pointed ont by 
Lord. Loreburn, L..-O., in Nairn v. St 
Andrews University (1), is founded solely . 
upon inveterate usage, The inveterate usage 
in this eountry as in England has:been to 
exelude women from admission as Pleaders 
and although there may have been no 
express prohibition sueh as that founded 
upon the distum of Lord Coke referred to 
in .Bebb y. Law | Society (2), the inveterate 
usage has been similar in both sountries, 
and I па with the opinion, expressed by 
-Mukerji, J., in Regina Guha, In the matter of 
(3) that the ease.of Bebb v. Law Society 
(2) furnishes valuable aid as to the mode 
in whieh the problem should be approaehed, 
Ла .Regina Guha’s case (8). exastly the , sams 
.queation arose as is presented in this базв 
and а Full Bensh of the Caleutta High 


у (1912) 1 Oh.386; S3 L, `F. Oh. 363; ndr, т, 
853; 58 S. J. 153; 30 TL. В. 179. 

(3) 85 Ind. Cas, 925; 440. 290 аё р. 312; 240, 1, 
1. 98% 21 О. W.N, 74 \ 


Court, aonsisting of tha Chief Justia: and 
four other Judges, desided that it waa not 
the intention of the Lagislature’ in the 
Legal Praetitioners Aot to reverse the 
established polisy or to introduse a .funda- 
mental ehange in long-established prinsiples 
of law, and that to read the seations ‘of 
the Ast relating to the admission of 
Pleaders as ineluding females... was 
repugnant to the subject. I agres with 
the eonalusions arrived at in that ase and 
am of opinion that the present applisation 
should be refused. 


Молио, J.—I agree that the framers 
.of the Legal Prastitionera Act of 1879 
intended that women .should not be ad- 
mitted to prastise as Pleaders. 16 was not 
merely? а lapse or an omission, a failure 
to realize the exast import of the worda 
used in the Statute and of the bearing 
‘upon them-of the .then  eurrent General 
Olauses Act (Aot I, 1858), but in my 
opinion it was a deliberate reimposition of 
the disability whieh. had hitherto been 
imposed upon he female sex. Т. readily 
eoneede that there was no intention to 
proelaim the inferiority of the sex either 
.in attainments, intellest or sharaster, -for 
even then women had begun to. avail 
themselves of the advantages of western 
edusation and to prove that they. were in 
"no way less qualified than many men;.and 
if it-were permissible to spesulate upon 
the reasons of the Legislature, all that -can 
be hazarded is that having regard to the 
previous history of the relations: of the 
sexes and the general position of . women 
in the sountry, the Legislature was of opinion 
that it would’ be repügnant to ideas of 
deeorum to permit women to join in what 
I may eall the rough and tumble of the 
forensis arena. At any rate whatever 
may, have beensthe, reasons whieh guided 
the Legislature, the fast that no women 
had been admitted to prastise as a Pleader 
during the-65 :years whieh had. elapsed 
sinse the Regulation of L814, is a sontemporary 
exposition of the Statute whieh .ваппор Ља 
disregarded. І eannot, therefore, read the 
.word person in Aot XVIII of 1879 as 
applisable.both to:men-and women, 

There is, -howayer, ons other matter ‘to 
whieh I think if nesessary to draw 
attention, Erom the rdlos framed by -tha 
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High Court under the Legal Prastitioners 
Ааф. it is slear that proceedings relating 
- to the admission of Pleaders are adminis- 
trative and not judicial. The note to 
rule. 19 states this in olear language. 
Then rule 20. direots the Distriet’ Judge 
to send the application and cther papers 
to the High Court, who under rules 22 
and 23 may after making i inquiries, if any, 
refuse the applieation without assigning any 
reason. 

Rules 24 and 25 {direst the - Registrar 
of the Court to enter the name of the 
applisant, if admitted by the Court, in the 
appropriate register and to sign a certificate 
and to eause the same to be delivered to 
the applisant through the Distriet Judge. 
By rule 7 (IV) of the Ganeral . Rules 
framed by the High Court under the 
authority of the Letters Patent the Court 
has delegated to the Judge iu the English 
Department the duty of passing orders on 
all applisations eonneoted with the admission 
and enrolment of Pleaders under Act XVIII 
of 1879, but rule 7 (V) empowers him 
to refer the matter to a greater number 


of Judges if the importanse of the subjest 
' have not given any 


in his opinion requires it, 

In the present ease it appears that the 
Judge in the Evglish Department has laid 
the matter before the Ohief Justiee, who 
has eonstituted the present Benoh so that 
the petitioner might be heard through 
Oounsel It ів olear, however, that though 
we have had the assistance of Mr. Manuk's 
able argument, the proseedings are still 
administrative, The Legal Practitioners 
Aet does not appear to eontain any pro- 
visions for a judioial hearing, but it hag 
been fonnd gonvenient in this case to adopt 
the prosedure applicable to Full Benshes. ` 

I have no doubt that we have authority 
to dispose of the applisation and that it 
shonld be rejested. 

Jwala Prasan, J,— The only ‘question that 

arises for our consideration is whether 
“under.the Legal Prastitioners Ast (XVIII 
of 1879), - women ean: be enrolled as 
Pleaders, of the Courts subordinate ` to the 
High Court; - 
' Seation 6 of the Aet empowers the 
High Oourt to make’ rules consistent with 
the Aet as to the qualifieations, admissions 
and aertifioates of proper persons to be 
Pleaders of subordinate Courts, 
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The word "person" по doubt would 
inslude men and women. In sestion 7 and the 
subsequent sestions of the Aat, the pronouns 
used for а person asa Pleader or Mukhtear 
are "he," "his" and "bim," indisating thereby 
maie. parsons only. ltissaid that these words 
importing the massuline gender should be 
taken to inelude females by virtue of 
Bestion 2, oslanse 1 of tha General 
Clauses Aet of 1868, whieh runs аз 
follows:—'In this Ast and in all Авів 
made by the Governor-General of India 
in Council after these Acts shall have 
some in operation—unless there bs something 
repugnant in’ the subjest or context — worda 
importing the maseuline gender shall Бә 
taken to inelude females." 

The above elause in the Aot is expressly 
stated to spply to the Ganeral Olauses 
Ast and to all Авів made by the Governor- 
Ganeral of India ‘in Oonnoil, It is more 
than doubtful whether the aforesaid elause 
will apply to the rules framed under 
sestion 6 of the Ast. 

The rules framed by the High Court 
under that gestion have also employed the 
pronouns importing masculine gender and 
interpretation  elausa 
to the oeffest that the words importing 
maseuline gender shall inolude females, 
nor have they expressly stated that females 
shall be entitled to be admitted or enrolled 
as Pleaders. 

Assuming that females sould be proper 
persons to be Pleaders under the Legal 
Prastitioners Act, the rules framed by the 
High Court have-made no provision for them 
to be enrolled and admitted as aueh. Without 
sueh в rule, therefore, a woman eannot ba 
enrolled as a Pleader, for sestion 6 of the 
Aot has expressly made the High Court the 
sole authority to make rules for determining 

“proper persons" to be admitted as Pleaders. 

The .applicant has obtained’ the degree 
of Bashelor of Law as well as of Arts in 
the Oaleutta University. The University 
Aet (Act II of 1857) as well as Aet VIII 
of 1904 empower the University to examine 
and eonfer degrees on persons and students 
showing the required  profidieney in the 
different branehes of learning. The Univer- 
sity was further empowered to frame ruleà 
and fegulations for the purpose of determin. 
ing suitable candidates for any University 
examination. An express regulation was 
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- framed entitling the female candidates to 
be admitted to the examinations, But for 
this regulation no female sandidate sould 
obtain the degree, although the Aot, itself did 
inelude females in the general expressions 
"persons," "students" and “sandidates.” 

The Patna University Regulatious also 
expressly provided for admission of females 
to the University Examination and degrees; 
so have the other Universities. The Bonibay 
University set ont in the beginning of their 
regulations the following interpretation 
slause: "the pronoun ‘he’ and its derivatives 
are used to denots either sex, the male or 
the female,” thus extending the privileges of 
the regulations to females, 

Therefore, aven if the Legal Prastitioners 
Ast did sontemplate the inclusion of females 
as proper persons to be admitted as Pleaders, 
no female san be admitted as such unless 
the rules cf the High Oourt expressly provide 
for it. Therefore, under the existing rules of 
the High Court no female oan be admitted as 
Plesader, Я 

The question as to whether the Legal 
Prastitioners Aet did intend females to be 
Pleadera by the use of the general word 

*person" in sestion 6 and by the application 

of the General Olauses Ast, in order to 
interpret the pronouns importing maseuline 
gender as ineluding females in the subse- 
quent sestions of the Aet, does not really 
arise in the present ease. But as the ques- 
tion has been debated with great zeal, 
ability and learning’ at the Bar, I venture 
to give my opinion upon it, ` 

I must eonfess that the question raised is 
as diffisult as it is important. No doubt, the 
interpretation Ast, known as the General 
Clauses Aot, does apply to the Legal Prasti- 
tioners Aot, Unquestionably the pronouns 
importing magonline gender do include females 
in Chapter VII of the Aet and would also 
inelude females wherever the words "import 
ing maseuline gender" have been used in the 
Ohapter relating to the admission and enrol- 
ment of Pleaders “unless there be something 
repugnant in the subjest or sontext.” These 
words ossur both in seetion 2, elause 1, of the 
General Olauses Act of 1868 and in seetion 
13 of the General Clauses Ast of 1897, 

After the sonstitution of the British Courts, 
the profession of Pleaders was for the firat 
time resognized in Regulation VII of 1793. 
No doubt, legal profession did exist long 


prior to that, both in the Hindu and the 
Muhammadan Conrts in India, but no definite 
data have been plased before us to determine 
with absolute sertainty whether women were 
resognized as legal praatitioners in the Hindu 
and the Muhammadan Courts in this eountry. 
Justice Sir Asutosh  Mukerjee tried to 
investigate the matter with his ususal 
thoroughness, but failed to diseover any 
instanse of women having been so reaognized 
[Vide Regina Guha, In ihe matter of (8).] 

On the other hand, it has not been shown 
that prior to 1793 there was any legal 
disability imposed upon females being law 
offisers either under the Hindu Law or the 
Muhammadan Law. Sir Asutosh Mukerjee 
observes that there are indisations of women 
being allowed to hold legal positions under 
the Muhammadan Law. 

It is not disputed that Regulation VIL of 
1793 expressly resognized male persons 
only eligible for being admitted as Plenders, 
inasmush as men only were found following 
up "the business of Vakil to obtain a liveli« 
hood" as stated in the preamble to the 
Regulation. 

- The subsequent legislations on the subject, 
no donbt, were dirested to the removal of 
eommunal and religious bars inthe way of 
persons to be admitted as Pleaders, but the 
privilege whieh was eonferred upon men 
only in 1793 was not expressly extended to 
females. Perhaps there was no demand for 
sueh an extension, Men were found to be 
earrying on the profession of Pleader in 1793 
and Regulation VII of that year gave them 
a legal status. No woman wasearrying on 


the profession of Pleader at that time and: 


there was, therefore, no nesessity of any 
legal resognition of women as Pleaders, 

It is said that the word “person” instead 
of "man" in the subsequent Asts. has the 
effect of sonferring such a right upon females 
without express legislation. The word 
"person," to my mind, used in the Legal 
Praetitioners Ast is wide enough to inelude 
females, as unquestionably it does in most 
of the provisions of the Ast, sueh as 
Ohapter VII. In Girhar Narain, In re (4) 
Norris, J., observes: “I - аш altogether 
unable to give the words ‘any person’ in 
Bestion 32 the narrow eonatruetion sought to 
be plased upon them,” The word "person" 


(4) 14 C, 558 at p. 638 e B.4 12 Ind Jur. 22; 1 
Ind, Dee, (x. а.) 868. 
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would, therefore, inslude ordinarily females 
in section 6 of the Ast, unless they were 
expressly exeluded from being legal prasti» 
tioners. All the pronouns used in the 
subsequent sestiona of the Legal Praetitioners 
Ast would seem to apply to females by 
virtue of the General Clauses Aot "unless 
there be something repugnant in the subject 
or context" to admit them to prastise as 
Pleaders. 

In the ease of Nuirn v. St, Andrews 
University (1) relianes was plased upon the 
dietum of Lord Onke as showing that women 
were under disqualifisation and the disability 
of women to the privilege slaimed therein was 
taken for granted, 

The desision in the ease of Bebb v. Law 
Society (2) was based upon the disability 
imposed upon females under the Common 
Law of the eoantry. It has, however, not 
been shown that there was any legal 
disability imposed at any time upon the 
females of this country to oarry on the pro- 
fession of law. In the oase of Girhar Narain, 
Inre, (4) it was further held that Act XVIIL 
of 1879 is an amending as well as a eonsoli- 
dating Aet, Inthis view it may be urged 
that the use of the word “parson” had the 
effeet of sonferring upon women the right 
to be admitted and enrolled as Pleaders. But in 
faao of the aforesaid authorities: Nairn v. 
St, Andrews University (1) and Bebb v. Law 
Sostety (2), it is difisult to accept this view 
and to bold that sush an important right 
would be sonferred in suah an indirect way, 
: There is, therefore, a good deal to be said 
in favour of the view that the men were 
given the privilege and status of Pleaders by 
Statute; women sould also obtain the same 
only by legislation. 

A question similar to the ons in the 
present ease arose in the Caleatta High 
` Court in the ease of Regina Guha, In the matter 
of (3) in 1916, and it was held by a Spesial 
Beneh of that Court that as the law now 
. stands, women are not entitled to be өл. 
rolled as Pleaders of Courts subordinate to 
the High Court, and that the rules of th 
High Court were made inassordanse wi 
and for the purpose of earrying ‘out the 
intention of the Legal Practitioners Ast, 
and sonsequenily did not entitle a woman 
to be enrolled as Pleader, and that if a 
.Shauge of polisy is desirable, the proper 
remedy is legislation, and not alteration 


in law in the disguise of judisial exposi- 
tion of the existing law. 

In England, the Legislation has solved this 
question and has removed the disqualifiea- 
tion of sex and thereby has admitted 
females to the legal profession. Oonsequently 
it has been urged that females. will now be 
entitled to practise in the Indian Courts, 
inasmuch as the Legal Prastitioners Act 
does not apply to them, and they will 
be entitled to plead in the Courts of India 
as Barristers. This may be an argument 
for an amendment of the Legal Prastitioners 
Act, but we are вһіейу soncerned with 


.the sonstrustion of the Aet ав it at present 


stands. 

Aresent instanee has been brought to 
our notise where a lady (Miss Sorabjee) has 
been enrolled as & Vakilof the Allahabad 
High Court. This was done by a deci- 
sion of the English meeting of the 
Court sonsisting of the Chief Justiee and the 
Judges present in Allahabad, under rule 15 of 
Ohapter XV of the Allahabad High Court 
Rules. In matters of ргаеќіве, however, we 
generally follow the traditions of the Caleutta 
High Court and we do not think we ean 
deviate from the  deeision of that Court 
passed on the 29th of Angnat 1916 in 
Regina Guha's case (3) ouly а few months 
after the creation of our High Court. 


No doubt, the resent admission of Miss 
Sorabjee in the Allahabad High Oourt 
might ereate some anomaly, inasmueh as 
ladies enrolled as Vakils in the Allahabad 
High Court may oslaim to practise in обо» 
sional eases in the Courts subordinate to this 
Court under sestion 4 of the Legal Prasti. 
tioners Ast, although no lady will be permit- 
ted to be enrolled in our own High Court, 
This again is a very good ground for changing 
the present law, 

An appeal has also been made to us on 


the ground of intelligense and sapasity of 
women to be fit sompeers of men in the 


‚ forensis arena and that the rapid advanse- 


ment of the country in the matter of eduea- 
tion amongst females requires that their 
rights in all the spheres of life, insluding the 
professian of Pleader, should be resognized 
as* being equal with men. This is quita 
true, As а matter of fast, new professions 
are now gradually being opened to them, 
sueh as medisine, ats. A similar argument 


644, 


INDIAN CASES. 


(192i 


BAPUJI RUÜBTAMJI KARAWALLA 6. HAJI ISMAIL НАЛ AHMED, 


was advanced in the esse of Bebb у, Law 
Society (2), and I would answer ib in the 
words of Oczsor Hardy, M. R., atpage 294 
of the report: "We have been asked to bold,” 
says his Lordship, "what I for one quite assent 
to that in point of intelligenss and edusa- 
tion and eompeteney women—and in parti- 
sular the applicant here who is a dis: 
tinguished Oxford student (Caleutia Uni- 


versity students)— are at least equal to a- 


great many and, possibly, far better 
than many of the candidates who will some 
up for examinatior, bnt that is really 
not for пв to sonsider. Our duty is to 
sonsider and, во 
tain what the law ie, ard I disclaim abso. 
lately any right to legislate in в matter of 
this kind, In my opinion, that is for 
Parliament (Legislation of this eountry)." 
The words within the brasket are mine. 


7. Р. Application rejected, 





' BOMBAY HIGH COURT. 
ORIGINAL Civin Joxispicrion SUIT 
No, 1591 cr 1921. 
July 2, 1921, 
. Present:—Sir Мо шар Macleod, Кт, 
Chief Justice. ` 
BAPUJI RUSTAMJI KARAWALLA 


— PLAINTIFF 
: , versus 
HAJI ESMAIL HAJI AHMED— 
. DEFENDANT. 


Will, construction of—Devise with power of ap. 
pointment—Restraint on alienation— Absolute estate. 


A testator devised certain property in favour of 
his nephew for his life-time and directed that he 
should, ont of the rents of the said house, defray 
all -the expenses for doing- repairs thereto and pay 
the bills for assessment thereof and should ap- 
propriate to his own use the nett amount of rent, 
The Will further provided that the donee could not 
either sell or mortgage the property and that after 
his (donee's) death the property should be received 
by such persons andin such manner and in such 
proportions as he (donee) might by his Will ог by 
any deed . or writing whatever appoint, and if he 
should not have made his Will or a deed or writing, 
the property was given in gift after his decease 
to his children in equal shares: 

Held, that the donee took’ an absolute estate 
under the Will and that the restraint on alienajion 
4vas of no effect, since when there was a power to 
appoint by deed or writing that necessarily implied 
that the power could be exercised during the life 
of the donee, Ср, 646, col. 1.] 


far вв we oan, to atoer- 


Mr. Gupte, for the Plaintiff, 

Mr. Pillimorta, for the Defendant. 

JUDGMENT —By an agreement, dated 
14th February 1920, the plaintiff agreed to 
zell to the deferdant in the name of his 
nominee, Haji Sulleman Salley Mahomed, 
two properties belonging to the plaintiff 
desoribed in the schedule to the agreement. 
One of these premises was situate at Chan- 
danvedi. A dispute has arisen between 
the parties ав to whether the plaintiff has 
made ont в marketable title to the snid 
property at Cbandanvadi, 

The property belonged to one Bebramji 
Dadabbai Pccbhkhanawalla, who died in 
Bombay on or about the 28th cf June 1895, 
having, prior to bis death, daly made bis 
last Will and testament dated the 2nd 
April 1865. Ву sleuse 12 of the said Will 
the testator gave to his nephew Bapuji 
Rustemji Keravalle, the plaintiff in this 
este, for his lifetime this Chandanvadi 
heese, The testator direeted that the said 
nepbew shonld, ont of the rents of the eaid 
hcuse, defray ali the expenses for doing 
repairs thereto and pay the bills -for assess- 
ment thereof and should appropriato to his 
own {use the nett amount of rent. The 
elause further provided that he sould not 
either sell or mortgage the house, and after 
the decease of the said nephew, Bapuji 
Rustamji, the house shonld be received by 
such persons and in such manner and in 
sueh proportions as the авій` nephew might 
by his Will or by any deed or writing what. 
ever appoint, and if he should not have 
made his Will or a deed or writing as stated 
above, the raid bouse was given in gift 
after his decease to bis ohildren in equal 
shares, 

The plaintiff was required by the defend. 
ant to explain under what power he pro- 
posed to sonvey abeolutely to the purchaser 
the Chandanvadi property, He was also 
required to state whether the power of 
appointment given to him as aforesaid had 
been at ару time exercised by him or not, 
and if so, in whose favour and by what deed, 

The vendor replied that he proposed to aon- 
vey the property to the рогоһавег by way of 
appointment, or, in other words, he proposed 
to exersize the power of appointment by the 
eaid deed and that he had onse exercised 
the power by an indenture of mortgage, dated . 
19th September 1917, which waa still suh- 
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sisting. Afterwards the mortgagees reson: 
veyed tha said property and all interest 
therain to the plaintiff by a desd of reson 

veyanse, dated the 23rd Dasembar. 1920. On 
the same day, by а deed of appointment, 
the plaintiff appointed to himself all the 
interest in the said property save and өхварё 
hia life interest therein, with intent thatthe 
life interest should mergein the remaining 
interest in the said property and that the 
whole of the said property should balong to 
the plaintiff and hia heirs absolutely, 

The plaintiff, when taking out the originate 
ing summozs, submitted the following quos. 
tions for .determination:-—(1) Whether a 
eonveyaues by the plaintiff to the defendant 
of the Chandanvadi property mentioned in 
the plaint is not a suffisient aomplianss with 
elause 4 of the agreement for sale of the 
said property by the plaintiff to tho defendant; 
and (2) whether, if not, what other acts 
and dosuments should the plaintiff exesute 
to enable him to convey the said property 
absolately to tha defendant. 

Under the sonstrustion of elauss 4 of the 
Will a question arises whether there was a 
gift to the nephew for hislife with a testa- 
mentary power of appointmentor whether the 
nephew was also given a general power of 
appointment, in whieh ease he would have an 
absolute interest, No doubt'the words in 
alauso 12 “after the desease of my said 
nephew” tend to show that the testator 
intended that the nephew should only have 
a life interast with a power of appointmant 
added toit, But I thiok it was no} raalis- 
ed that a power defined by the words of alause 
19 or similar words would be suffisisnt to 
sonvey an absolute estate, sinoe when there 
isa power to appoint by deed or writing, 
that nessssarily implies that the power бап 
ba exersised during the life of tha 
donee. ^ 

In Barford v. Street (1) there was a devise 
and bequest of real and personal estate in 
trust to pay the rente, eto., to the separate 
use ofa married woman for life, and after 
her desease to convey aosording to her ap. 
pointment either by deed or writing or by 
last Will and testament, The Master of the 
Rolls said (page 129): — 

“What do you sontend to hs the natara 
and extent ofhsrinterast? An estate for 


(1) (1809) 16 Ves, 135; 38 E. R. 935, 


life with an unqualifial power of appointing 
tha inheritanas somprehends everything, 
What induosd me. at firat to doubt was the 
indisation of an intention in the eodieil, that 
the estate shouldremain in the trustee for 
the life of the plaintiff, with powers to her, 
insoosistent in a great degree with the sup- 
position of her having, or being able to 
acquire, the absolute interest. But I do 
not think, I ean by inferenca from thense 
sontrol the slear and express words, by 
whish the power is given to the devises 
to dispose of this estate in her life-time by 
any deed or deeds, writing or writings, ov 
by her last Willand testament, How ean 
the Oourt say, that it is only by Will that 
she san appoint?,...By this unlimited power 
she oan appoint the inheritanes, The whole 
equitable fee is thus subjest to her present 
disposition." E 

In Irwin v. Farrer (2) there was a 
bequest to trustees of money in trust to lay 
out the money in stosk, the dividends as 
they same due to be paid to A for life, and 
after her decease to pay the prinsipal aseord 
ing to her appointment by Will or other. 
wisa, It was held that A had an absolute 
power of disposition and her Will was held 
a suffisient indisation of her intention to 
take the whole by some dosument other than 
a Will. ` 

In Archibald v. Wright (8) the testator 
diresfsd that after his wife's death part 
of his stock should be transferred to Johanna 
for her sole and entire use during her life, 
that she should not alienate it but enjoy 
the interest during her life, and that at her 
desease she might dispose of it as she thought 
fit. A question then arose, what were the 
rights of Johanna under the bequest? Whe- 
ther Jobanna took an absolute interest for 
life with power to dispose by Will or whether 
the words “she might dispose of as she 
thought fit"alao gave power to dispose of 
the stoek, Did these words give Johanna an 
absolute interest or did the words imposing 
a restraint on alienation during her life show 
an intention that Johanna sould only Һауа 
power to dispose of the stook by her Wili? 
The Visa-Chansellor, in answer to the 
argument of Counsel as to restraint on aliena. 
tion, said:— 
8 (2) (1812) 19 Ves, 86; 34 Е. R, 450. 


(8) (1438) 9 Sim. 161; 7 L. J. (м. в.) Ch. 22; 2 Jur, 
759; 47 В. В, 195; 69 E, В. 320. 
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"That may beso far as ib is a limitation 
of the interest, but it appears to me available 
ав indisative of an intention to preseribe 
the mode of exeeuting the power, viz, by 
Will and not by writing inier vivos. I think 
this lady was not to have a power to alienate 
during her life; and if not, then she took 
a life interest, soupled with a testamentary 
power of appointment, and, having died 
intestate, Henrietta Ann Wright Place is 
entitled to... ...annuitjes in the pleadings mem 
tioned,” ` ' . y 

This partiealar saso falla exastly batwean 
the two oases in Vesey (1), (2) on the 
one hand, and the ease in 9 Simons (3) 
on the other, There was a alear intention on 
the part of the testator that his nephew 
shonld not sell or alienate the property 
during his life time, Oa the other hand 
$here was an equally elear intention that 
the. nephew should have the power to appoint 
by deed or writing as well as by Will, so 
that the donee took an absolate estate, aud 
the . restraint on alienation mast be son- 
sidered as having no effest so as to detrast 
from the gift of the absolute estate. I 
think, therefore, in spite of these words of 
restraint in elause 12, the nephew was em: 
powered to appoint by deed or writing in his 
life time to himself and, therefore, he has 
the power to sonvey the absolute estate. 

The result must be that to the first quem- 
tion the answer is that the plaintiff san 
either sonvey direst to the defendant and 
so give him a good title or he san first 
appoint to himself and then convey. The 
sesond question is unnesessary in view of the 
answer to the firat question, 

Coats costs in the sale. 

Z, Е. Answer accordingly, 


ALLAHABAD HIGH COURT. 
Sz onp Отуп, АРРЕА: No. 1434 or 1919, 
August 4, 1921. 
Present :—Mr. Justise Tudball and 
Mr. Justiee Sulaiman. 
PARBHU DAYAL-—PLAINTIFF—APPELLANT 

paratus . ° 

JAMIL AHMAD AND ANOTHEE—- 

DEFENDANTS— RESPONDENTS, 


Oaths Aet. (X of 1878),, з, 11—Minor defendant — 
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Guardian ad litem agreeing suit io be decreed on 
plaintifs oath Minor, liability of—Pre-emption— 
Wajib-ul-arz —Qustem — Partition —Several mahals— 
Old custom among co-sharers of all mahals inter se 
retained. ` 


Ina suit for pre-emption a guardian ad litem of 
a minor defendant made a statement that if the 
plaintiff pre-emptor; holding Ganges water in his 
hands, took an oath that he had not refused to 
take this property before the sale-deed, thon his 
suit should be decreed, The plaintiff tcok the 
oath and swore that no offer had ever been made 
to him and that he had not refused to purchase it: 

Held, that under section 11 of the Oaths 
Act the minor was bound by the statement made 
by the plaintiff, butthat he was not bound by the 
statement of his guardian that the suit should be 
decreed, inasmuch ав that part of the statement 
amounted to a compromise or agreement by the 
guardian whioh had not been sanctioned by the 
Court, nor had the Court considered whether it was 
for the benefit of the minor. [p. 647, ool. 1.] 


Chengal Reddi v. Venkata Reddi, 12 M. 483; 4 Ind. 
Dec. (м. в.) 656 and Sheo Nath Saran v. Sukh Lal 
Singh, 27 C. 329, 40. W. М, 827; 14 Ind. Deo, 
(x. в.) 161, followed. 

In the wajib-ul-arz of 1875 of a village two 
categories of pre-emptors sharik patti qaribi and 
sharik patti digar were mentioned In 1894 there 
was & partition of the village into a number of 
mahals and а special provision was entered in the 
wajib-ul-arz that after sharik patti qaribi and -sharik 
mahal qaribi co-sharers in other mahals will have 
a right of pre-emption as against an entire 
stranger to the village: 


Held, that the addition of the third category 
did nob bring about an alteration in the original 
custom, which existed among the entire community, 
who owned the village, that in spite ofthe partition 
they appeared to have clearly agreed that the old 
right of pre-emption’ inter se should continue, and 
that this was simply'& keeping alive of the old 
custom and not in any way abrogating or extinguish. 
ing it. Гр 647, col. 2.] 


Sesond appeal from a desree of the 
Offisiating Subordinate Judge, Allahabad, 
dated the 27th August 1919. - 

Mr, A. Р, Dube, for the Appellant, 

Mr, Haider Mehdi, for whom Mr, Raza Als, 
for the Respondents, 


JUDGMENT.—This isa plaintiff’s appeal 
arising ont of a suit for pre-emption. The 
plaintiff alleged that the amount of Rs. 1,200 
entered in the sale deed was fistitious. On 
behalf of the defendants the sustom of pra- 
emption was denied and it was further 
pleaded that an offer had been made to the 
plaintiff and he had refused to purebase, and 
that the true sonsideration had been entered 
inthe sale-deed, So feras the amount of 
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eonsideration was coneerned, the parties 
agreed in the Oourt of first instanee that 
it should be fixed at Rs. 1,150. After this 
the gnardian ad litem of the defendant, 
minor, made a statement that if the plaintiff, 
holding Ganges water in his hands, took an 
oath that he had not refused to take thia 
property before the sale-deed, then his suit 
Should be deereed. This was duly resorded 
by the Court, The plaintiff agreed to take 
ihe oath, whieh was administered to him. 
The plaintiff swore that no offer had ever 
been made to him and that he had not 
refused to purehasoe it. 


On behalf of the defendant no evidenee 
was prodused to prove that any offer had 
been made to him at all, nor any further 
rebutting evidenoe to disprove the existence 
of the eustom was addueed. The Court of 
first instanee desreed the suit, holding that 
the custom of pre-emption had been fully 
established by the entries in two suesessive 
wajtb-ul.artes and in addition to that 16 was 
of opinion that the defendant was bound by 
the oath of the plaintiff. The suit was 
desreed on payment of Rs, 1,150. On appeal 
the learned Distriot Judge has dismissed the 
snit, In hisopinion the defendant minor was 
not bound by the statement of his guardian 
ad litem, that the suit should be desreed, 
He was also of opinion that the subsequent 
wajib ul-are of 1894 introduesd a variation 
in the eustom under whieh the plaintiff was 
no longer entitled to sueseed. In this view 
of the matter he has dismissed the suit in toto, 
The plaintiff has some up in appeal to this 
Oourt and on his behalf the findings of the 
learned Distriet Judge are shallenged. As 
to the question whether the defendant minor 
was bound by the statement of his guardian 
ad litem, we are of opinion that the admission 
oan bind him only partially. Aosepting the 
offer made on behalf of the defendant's guard- 
ian ad litem, the plaintiff took the oath and 
swore that he had not made any refusal. 
The minor was, therefore, bound by the state- 
ment made by the plaintiff, This is slear 
from a perusal of sestion 11 of the Oaths 
Ast of 1878. The same of Ohengal Reddi v. 
Venkata Reddi (1) and the ease of Sheo 
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Nath Saran v, Sukh Lal Singh (2) are elear 
authorities on this point, At thesame time 
we think that the statement of the defend- 
ant’s guardian that the suit should be 
desreed, sannot absolutely bind the minor 
besause that part of the statement would 
amount to a eompromise or agreement by 
the guardian whioh had not been sanetioned 
by the Court, nor had the Court sonsidered 
whether it was for tha benefit of the minor, 
As а aompromise it required the sanetion 
of the Court whieh had not been obtained, 


In these sirsumstanses, all that we ean 
say is that the defendant is bound by the 
statement of the plaintiff that there had been 
no refusal on his part, . 

Going into the question, however, we are 
of opinion that the aonelusion arrived at 
by the learned Distriet Judge that the 
waytb-ul-arz introdueed a variation in the 
eustom is not eorrest. The first waith-ul-are 
of 1875 mentioned only two eategories of 
pre-emptors, uamely, sharik patti garibi and 
sharik райх digar, and persons soming under 
either of these categories had elearly a pre- 
ferential right as against a stranger, In 
1894 there was a partition and the old village 
was divided into a number of mahals, Ordi- 
narily if there was no expreas agreement 
between the eo-sharers, a во sharer in опе 
mahal not being в ao-sharer with owners of 
another mahal, would bave no right to pre. 
ampt а share sold in that other mahal, 
We find, however, that in 1594 a special 
provision was entered in the wajib ul are that 
after sharik patti qaribi and sharik “mahal 
qaribi, oo-sharers in other mahals will have 
aright of preemption as against a Person 
who is an entire stranger to the village. 
The addition of the third eategory of pre. 
ewptors, in our opinion, oannot be said to 
bring about an alteration in the original 
custom, The original eustom existed among 
the entire eommunity who owned the village 


„and in spite of the partition, they elearly 


seem to have agreed that the old right of 
pre-emption inter se should aontinne. This 
is simply а keeping alive of the old austom 
and not in any way abrogating or extinga. 
ishing it. In fast, all that it ean amount 
to weuld be an addition or a fresh agreement 


under whieh a right of pre-emption was 


ui 27 С. 229; 4 C. W, N, 827; 14 Ind, Dec. (x. 8.) 
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'agreed to subsist even after the partition. 
‘The wtb ul are of the year 1894 is a prima 
facie evidense of sustom and that evidence 
- is strengthened by the subsequent entry in 
“the partition papera of i£94, There is abso- 
Intely no rebutting evidence on behalf of 
the defendant aud we are of opinion that 
the view taken by the Firat Court was aor- 
reot. 


No other question remains undisposed of. 
We aesordingly set aside the deeree of the 
lower Appellate ‘Court and restore that of 
the Court of first instanse with sosts in all 
“Courts, insluding in this Court fees on the 
higher seale. We extend tke time for 
deposit of the purshase money to two months 
from this date. 


J. P, Decree set asides 


BOMBAY HIGH ØOURT, 
Овкат Civin Juogispicrron Suit No, 1312 
` or 1918, 
Ssptember 24, 1921, 
Present;—Sir Norman Macleod, Кт,, Ohief 
Justice. : 
ABDUL HUSSEIN ESSUFALLI— 
PLAINTIEF 
i versus 
D. J. MISTRI & CO’—Derenpants, 
Civil Procedure Code (Act V of 1908), зк. 55 (4), 
- 146— Execution —4Arrest of judgment-debtos— Security 
realized. 


If the security has .been realised under an order 


of the Court under section 65 (4) or in the first 
instance consists of а cash deposit, the judgment. 
creditor may ask the Court to execute the decree 
under section 145 against the money lying ig Court. 
` But the Court may, in exercise of its discretion, 
: refuse to make an order in favour of the judgment- 
creditor. Гр. 649, col. 1.] 
. Basanti Lal v. Chhedo Singh, 16 Ind, Cas, 118; :9 
O, 1048; 16 O. W. М. 664, referred to, 


Mr, Jinnah, for the Defendante. 

Mr: Taraporevala, for the Surety, 

JUDGMENT.—The defendants in Suit 
No. 1312 of 1918 have taken out this sam- 
mons ав decree-holdera on the sounter-olaim 
filed by them in the above suit, for an order 
that the surety bond ‘given by one Hossein- 
bhai Heptulla for the appearance of the 
plaintiff before the Chamber Judge on the 
31st Marsh 1921 should be estreated and 
that the sum of Rs. 2,000 should be realised 
by the Prothonotary aud paid to the defend- 
ants, as the said Hosseinbhai Heptulla had 
failed to produee the plaintiff in Court on 
such day. The plaintiff was arrested at 
the instanoe of the defendants and produeed 
before the Judge in Chambers on the 15th 
Maroh, when he asked for time that he might 
file his petition under the lInsolveney Aet. 
Aséordingly the order was made that he 
should appear before the learned Judge on 
the 31st Maroh, and as aeaurity for hia apply- 
ing -to be deslared an insolvent and for 
such appearanoee the aforementioned Hossein- 


‘bhai Нер Па deposited with the Prothono- 


tary Hs. 2,000 which was to remain with the 
Prothonotary as sesurity. 16 máy be noted 
that under aeation 55 (4) of.the Oivil 
Proeedure Code the judgment-debtor should : 
give security not only that he will -apply 
to be deelared insolvent but also that he 
wil appear when ealled upon in any pro- 
eseding upon the applisation, so that the 
sesurity should eontinue until a final order 
is made upon ihe petition. The plaintiff 
failed to appear on the 31st Marsh before 
the Chamber Judge. When that happens, 
onder seetion 55, sub-seation (4) of the 
Oivil Prcesdure Oode, the Oourt may 
either direst the sesurity to be realised or 
sommit the judgment-debtor to the oivil 
prison in exesutionof the deeree, А dires- 
tion that the sseurity shonld be realised 
seems unnesessary, ав the judgment-ereditor 
ean proseed in exesation against the surety 
under seetion 145 of the Civil Procedure 


.Oode, thus dispensing with the neeessity 
.of filing a separate suit. 
.made by the Chamber Judge on tke 3lst 
.Marsh was to direet the plaintiff to be . 
Sestion ' 


The actual order 


rearrested and sommitted to jail, 
145 of the Code dirests that where any 
person has besome liable as surety, infer 
айа, for the fulfilment of any sondition 
imposed on any person under ап order. of 
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the Court in any snit or in any proseed- 
ing sonsequent thereon, the decree or order 
may be exeouted against him to the extent 
to whish he has rendered himself personal- 
ly liable in the manner therein provided 
for the exesution of desrees In Basanti 
‚Гаї v. Ohhedo Singh (1) one Chhedo Singh 
stood snrety for the produetion of one 
Chhedi Halwai, who, on filing an applisa- 
tion for insolveney, was ordered to he 
released from the eivil jail. As the surety 
failed to produes Ohhedi on the date on 
whieh he was dirested to ргойпве him, 
the seeurity was forfeited. The decres- 
holder prayed that the amount should be 
forfeitdd to him, basing his elaim on seetion 
145 of the Civil Prossdure Code. The 
Distrist Judge refnsed that application and 
deelared that the money should be forfeited 
to Government. On appeal it was held 
that there was no power in the Oourt to 
deolare a forfeiture in favour of the 
Government, The surety  sontended that 
his suretyship did not extend beyond the 
pendensy of the insolveney proseedings, 
but as ‘he had not appealed from the order 
adjudicating upon this point adversely to 
‘him, the Court directed that the sum of 
Hs. 509 should be paid to the deoree- 
' holder, to this extent exeouting the deoree 
against the surety. If the sesurify has 
been reslised under an order of the Oourt 
under sestion 55 (4) orin the first instanee 
вопвізёя of a eash deposit, as in this ease, 
the judgmont-oreditor may ask the Ooart 
to exgoute the deorse under seetion 145 
against the money lying in Court. Bat 
the Court may in exereise of its diseretion 
refuse to make an order in favour of the 
judgment-oreditor. 


Now, the debtor has sworn that he same 
to the Court, but did not know where to 
find the Ohamber Judge, and when after 
moving from Oourt to Court he found 
himself at last in the right plase, he was 
told that the  Ohamber work was over 
and an order had baen made for his arrest. 
Whether that story is true or not, there 
ia no doubt that he had so far fulfilled 
the condition on whieh he was allowed to 
be relsased on the 15th March by filing 
his petition in the Insolveney Court, and 


m ) 16}Ind, Ces.118,]89 .0.41048;5§16 C.]W. М. 


if he had issued notises to the sreditors, he 
would be able to apply to the Insolvensy 
Court for a protestion order on the 5th 
April, And taking if at the most that 
the surety was guilty of great earelessness 
in not seeing that the plaintiff was guided 
to the proper plase where he would find 
the Chamber Judge, I think he will be 
suffisiently punished by having to pay his 
sosts of this summons, whish will other- 
wise be diseharged. The moneys ean be 
re-paid by the Prothonotary. 

I think the proper order is that each party 
do pay his own eosts. 


2, Е. Summons discharged, 


OALOUTTA HIGH COURT, 

APPEALS FROM APPELLATE Decresa Nos. 2816 

AND 2817 or 1916 and 690, 1019 ro 1024 

or 1919. 

June 21, 1921. 
Present; — Justioe Sir Asutosh Mookerjee, Kr., 
and Mr, Justiee Buekland. 

Tas CHAIRMAN or тне MUNICIPAL 
COMMISSIONERS or JALPAIGURI 
MUNICIPALITY ~Darenpant— 
APPELLANT 

^o versus 
Tar JALPAIGURI THA COMPANY, 
LIMITED. AND orgers ~ PLAINTIFF8 AND Tay 
NORTHERN BENGAL TEA OOM. 
PANY LIMITED —Fro forma 
Darrervaxt— RESPONDENT. 

Bengal Municipal Act (HE of 1884), зв, 85, 87 — От. 
cumstances and property within Municipality —Souvce 
of income outside Municipality— Amount brought and 
spent within Municipality—Liability to tav—Holding 
dn occupation of several persons—Liability of each 
to assessment—Assessment list, defect in form of, 
effect of. 

i Although the original source of the income of a 
person may be outside the limita of a Municipality, 
the fact that the entire income is brought to be 
spent and enjoyed within the Municipality, con. 
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stitutes it as that person's “circumstances and prop- 
erty” within the Municipality, and may be taken 
to furnish a just measure of his liability to assess- 
ment under section 85 (a) of the Bengal Municipal 
Act. [p. 653, cols. 1 & 2; р, 655, col. 2.) 

Kameshwar Pershad v, Chairman of the Bhabua 
Municipality, 27 О. 849; 14 Ind. Dec. (м. =) 556, 


Chairman of Giridih. Municipality v. Suresh Chandra . 


Mozumdar, 12 C. W, N. 709; 35 О. 859; 70. L.J. 
631, Deb Narain Dutt v. Chairman of the Baruipur 
Municipality, 12 Ind. Cas. 32; 89 О, 141, Deb Narain 
Datta v. Chairman of the Barurpur Municipality, 20 
Ind. Cas, 264; 41 С. 168; 17 О. `Ұ, N. 1230; 19 
O. L. J. 205, Chairman, Rajpur Municipality v. 
Nogendra Nath Bagchi, 50 Ind. Сав 894; 28 О. W. N. 
475; 29 O. L, J. 879, Debendra Nath Rai v. Pranab 
Chandra Ghose, 60 Ind. Oas 284; 32 O. 1. J. 210; 25 
О. W. N. 45, Chairman of the Commissioners, Joynagar 
Municipality v. Satlabala Dutta, 61 Ind. Oas. 511; 26 
O, W. N. 4%; 48 О. 443, Chairman of the Municipal 
Commissioner of the Municipality of Bihar v, Ramdeo 
Das, 54 Ind. Cas. 227; (1920) Pat. 120; 4 P. LJ. 
673, Muhammad Ali v. Chairman, Municipality of 
Bihar, 56 Ind. Oas. 821; 1 P.L. T. 591, referred 
to. 

The tax imposed by seotion 86 (a) of the above 
Act is a tax on persons and not on holdings, and 
in places where that tax is in operation, each of 
several persons occupying the same holding is 
subject to assessment according to his oiroum- 
stances and property within the Municipality, as 
each may, in the eye of the law, be regarded as 
oooupying the holding. [p. 653, col, 2; p.656, col. 


*, 


Ambika Ohuran v. Satish Ohunder Sen, 2 О, W. N. 
689, Gobinda Chandra Ganguly т. Kailash Chandra 
Sanyal, 16 Ind. Oas. 909; 15 О. L. Т. 689, Reg. v. St. 
Pancras Assessment Committee, (1877) 2 Q. B. D. 531; 
40 L. J. М.О, 248; 37 L. T. 126; 25 W. Б. 827, Gory 
v. Bristow, (1877) 2 App. Oas. 262 at p. 276; 46 L. J, 
М. С. 278; 36 L. T. 595; 25 W. В 888, London & N. 
W. Ry. v. Buckmaster, (1875) 10 Q. B. 70; 44 L. J. 
М.С. 29; 81 1. T. 885; 23 W. В. 160, London & 
N. W Ry. v. Buckmaster, (1875). 10 Q. B. 444; 44 La 
7. M. 0. 180; 33 L. T. 329; 24 W.R. 16, Holywell 
Union and Halkyn Parish v. Holkyn District Mines 
Drainage Co, (1895) App. Cas. 11%; 64 L:J M. C. 
113; 11 R. 98; 71 L. T, 818 59 J. Р, 566, Lancashire 
Telephone Company v. Overseers of Manchester, (1884) 
14 Q. B. D. 267; 64 L, J. M. О. 63; 62 L. T. 793; 33 
W. R.208, 49 J. Р. 724, Allchurch v. Assessment 
Committee and Guardians of Rendon Union, (1891) 2 
9. B. D. 486; 61 L. J. М, C 21; 66 L. T. 450; 40 W. 
В, 86, Reg. v. St. George's Assessment Committee, (1872) 
7 Q. B. 90; 41 L, J. М. 0, 30; 26 L. T. 696; 20 W. B. 
179, referred to. 

A mere defect inform in the preparation of the 
assessment list under section 87 (d) of the Act 

, would not invalidate an assessment under section 85 
(a). [p. 654, col 2; p. 656, col, 1.] 

Chairman of Chittagong Municipality v. Jogesh 
Chandra Rai, 3 Ind. Cas, 1; 37 О. 44, referred to. 

The term “ciroumstances” in section 86 is, equiva- 
lent to “means.” [p. 658, col. 1.] š 


Deb Narain Datta v. Chairman of the Baruipur 
Municipality, 20 Ind. Cas. 264; 41 0..168; 17 C. W. 
N. 1280; 19 0. L, J. 205, applied, : 


- 


Every defect in the assessment list prepared 
under section 87 does not destroy the jurisdiction 
of the Commissioners and render the assessment 
ultra vires, and unless this is established, a Civil 
has no jurisdiction to interfere. [p. 655, col. 
1. 
Chairman, Municipal Board, Chapra у. Basudeo 
Narain Singh, B Ind, Cas. 821; 37 О. 874; 14 0, W. 
N. 487; 1i O. L. J. 400 and Chairman, Rajpur 
Municipality v. Nogendra Nath Bagchi, 50 Ind. Сав, 
394; 28 О. W. М. 475; 29 C. L. J. 379, referred to, 


In Nos, 2816 anp 2817 or 1916. 
Appeals against dearees of the Offisiat- 


ing Subordinate Judge, Jalpaiguri, dated tha 


29th of May 1916, affirming those of the 
Munsif, First Court at that plase, dated the 
12th cf June 1914. . 


Ix Nos, 690, 1019 то 1024 or 1919. 


Appeals against the desrees of the Subordi- 
nate Judge, Jalpaiguri, dated the 20th 
of December 1918, affirming those of the 
Manaif, First Court at Jalpaiguri, dated the 


75th of September 1917. ' 


FAOTS appear from the judgment. Н 

Bab» Mahendra Nath Roy (with him Babu 
Manmatha Nath Roy), for the Appellant. 
The tax imposed upon the plaintiff Companies 
under seetion 55 (a) of the Bengal Munisipal 
Act has been attasked as «lira ¿res on the 
grounds that the assessment was on the: 
basis of "eireumstanaes and property” out- 
side the Municipality, that eash of the joint 
oscupants of a holding has been separately 
‘Assessed and that the statutory prosedure for 
assessment ‘has not been followed, Reads 
sestion 85 (a) of the Bangal Munisipal Ast. 
The expression "aireumstanses and property 
within the Municipality" has resaived various 
interpretations in the reported decisions. Іп 
Deb N.ratn Datta v. Ohairman of the Barui. 
pur Municipality (1) the term “oiraumstansen” 
has been explained to be- equivalent to 
'means." Inthe present ease the original 
souraa of the insome of the plaintiff Companies 
may be outside the Municipality, but the 
entire insome is brought within the Muniei- 
pality to be spent and enjoyed within its 
limits. That being во, sesording to the 
ordinary meaning of the words used in s86- 
tion 85 (a), the entire income derived from 
the sale of the tea is liable to asseasment 


(1) 20 Ind. Cas 264; 41 0, 168; 17 O, W, N, 1280; 
19 0.1, Ј. 205 - °° ; 
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under that sestion. Refers to Deb Narain Рин 
v. Ohatrman of the Barutpur Municipality (2), 

Ohetrman of Ohittagong Municipality v. Jogesh 
Ohandra Rot (8), Ohatrman, Municipal Board, 
Ohapra v, Basudeo Narain Singh (4), Ohair- 
man, Rajpur Municipality v. Nogendra Nath 
Bagchi (5) and Ohatrman of the Commis. 
stoners, Joynagar Municipality у. Sailobaia 

` Dutta (6). The sesond objestion to the 
assessment has no subatanse in it. If two 
persons are otherwise liable to assessment 
under section 85 (a), the mere fact that they 
are in joint oseupation of a holding within the 
Municipality saunot reduce the liability to 
assessment of personal tax under that section 
of the individual oseaupants of the holding. 
Refers to Reg. v. St Pancres Aasssssmer.t 
Oommittee (7), Lancashire Telephone Oompany 
v. Overseers of Manchester (8) and Allchurch 
v. Assessment Qommities and Guardians of 
Hendon Union (9). The last objestion to the 
assessment in substanse is that the assess- 
ment list did not show the income upon which 
the tax was assessed and thas the provi- 
sions of sestion 87 of the Bengal Munisipal 
Act were notstrietly eomplied with. This is 
really a teshnianl okjestion and should not 
be entertained, because such an irregu- 
larity is not во віерё to raake the assessment 
«lira vires. See Ohatrman, Rajpur Muni- 
.cipaiity v. Nogendra Nath Bagchi (5), 
Ohatrman of Chittagong Municipality v, Jogesh 
Ohandra Rat (3) and Ohairman, Munici- 
pal Boord, Ohapra v. Basudeo Narain Singh 
(4). 

‚ Babu Brojalal Ohakravarty (with him Babu 
Hemendra Nath Das), for the Respondents.— 
For the purpose of assessment of tax under 
gestion 85 (a) of the Béngal Munisipal Ast, 
the Munisipality sannot take into aosount the 
"'sireumstanaes and property” of the sssess~s 
outside the Munieipality, but must restrist 


(2) 12 Ind. Сав. 32; 89 О. 141. 

(8) 3 Ind. Cas. 1; 37 О, 44. 

(4) 5 Ind. Oas, 821; 87 O. 374; 140, W, N. 487; 
11 0. L. J. 400. 

(5) 50 Ind. Cas, 394; 23 О. W. N. 475; 29 O. D, J. 
379, 

(6) 81 Ind. Cas. 511; 25 C. W. N. 47; 48 O. 
443 


(T) (1877) 2 Q. B. D. 681; 46 L. J. M. O. 248; 37 
L. T. 126; 25 W. В. 827. 

(8) (1884) 14 Q. B. D. 267; 541, J. M. C. 63; 62 
L. T. 798; 83 W. R. 203; 49 J, P. 724, 

(9) (1891) 2 Q. B. D. 436; 61 L, J. M. O, 27; 651, 
T. 450; 40 W. R, 86, 


itself to the "eireumstanses and property,” 
1, the means and property, within the 
Maunieipality, and to measure the means and 
property within the Munioipality the test is, 
not what is spent, but what is earned within 
ihe Munioipality, See  Debendra -Nath 
Rat v. Pranab Chandra Ghose (10). 
The deeisions in Ambika Ohuran v. Satish 
Ohuuder Sen (11) and Gobinda Ohandra 
Genguly v. Kailash Ohandra Sanyal (12) 
Show that persons in joint osecpation 
of a holding are not separately assess: 
able under sestion 85 (a). Refers to seetion 
tO of the Bengal Munieipal Aet Then 
in assessing the tex the statutory  pro- 
visions sontained in seetion t7 of the 
Aet nob baving been somplied with, the Civil 
Court is perfeetly sompetent to modify the 
unauthorised assessment. See Kameshwar 
Pershad v. Onatrman of the Bhabua Municipal- ` 
tty (13), Deb Narain Datta v. Ohairmon of 
ths Baruipur Municipality (1), Ohairman of 
Girtdth Municipality v. Suresh Ohandra Mo. 
sumdar (14), Nundo Lal Rose v. Corporation 
for ihe Town of Oalcutta (15). 


Babu Mahendra Nath Roy replied. 


JUDGMENT, 
Nos. 2816 дхр 2817 or 1916, 


Mooxersen, J.— These two appeals are 
dirested against the desrees of the lower 
Appellate Court, made in affrmanse of the 
desrees of the Trial Oourt, in two suits ins- 
tituted by the plaintiffe-respondenta to оспёевё 
the legality of the assessment of personal tax 
and latrine fee on them by the Commis. 
sioners of the Jalpaiguri Municipality. The 
plaintiffs are two Companies, the Jalpaiguri 
Tea Co. and the Ohuniajhora Tea Oo., whieh 
have their registered offiess within the Muni- 
cipal limits of the Town of Jalpaiguri. The 
defendant Manieipality in exereise of statutory 
powers (under the Bengal Munisipal Aot, 
1884) assessed dn the plaintiffs at the last 
general assessment a personal tax of Rs. 84 


(10) 60 Ind, Cas, 284; 82 C. L. J. 210; 25 0.) W, 
N. 45. 
„(11) 20. W. N. 689, 
(52) 15 Ind, Oas. 909; 15 О, D, J. 689. 
(13) 27 C. 849; 14 Ind Deo. (м. в.) 558. 
(14) 12 C. W. М. 709; 35 O. 869; 7 O. L. J. 681, 
(15) 11 0, 275; 5 Ind, Deo. (х. s.) 943, 
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eash per annum under sestion 85 (a) and a 
latrine fes of Ra. 7 3.0 eaoh per annum under 
gestion £6 (f). These are the assessments 
ehallenged in the two litigations, Sestion 85 
provides that the Commissioners may impose 
within the limits of the Manisipality one or 
other of the following taxes: 

(а) а tax upon persons oseupying holdings 
within the Municipality assording to their 
sireumstanoss and property within the Muni- 
eipality: : 

Provided that the amount assessed upon 
any person in respest of the ossupation. of 
any hclding shall not be more than eighty- 
four rupees pér annum; or 

(b) & rate on the annual value of holdings 
situated within the Municipality: 


Provided that sueh rate shall not exceed 
seven and a half per centum on the annual 
value of sueh holdings, exsept within the 
Munieipalities of Howrah, [Patna], Daesa and 
Darjeeling, in whieh it shall not exceed ten 
per eentam on sueh annual value; and pro. 
vided also that no rate shall be imposed on 
any holding of whish the annual value is 
less than six rupees; 


Provided that both the taxes shall not be 
in forse at the same time in the same ward. 

Seetiou 86 provides that the Commissioners 
may order that a fee for the oleansing of 
latrines be levied within the limite of the 
Munieipality in addition to either of the 
taxes mentioned in seetion 85. 


The plaintiffs attack the tax imposed under 
section 85 (a) as uléra vires on three grounds, 
namely, first, that the amount was 
assessed on the basis of their sircumstanses 
and property outside the Municipality; 
secondly, that eaeh of the joint ocsupanta 
of a-holding has been separately asssessed 
at the maximum amount: and éhirdly, that 
the statutory proesdure for assessment has 
not been followed. Ths plaintiffs challenge 
the latrine fee as ultra vires, оп the ground 
that each of two Companies who are joint 
oosupiers of one holding has been separately 
assessed with the entire latrine fee payable, 
No further referenee will bs mada to the 
legality of the latrine fee, as the question, 
in sofar as it has been desided in favour ‘of 
the plaintiffs, has not been re-argued in this 
Court. We are consequently вопавгпей now 
solely with the matter of the legality of tha 


tax imposed under sestion 85 (a), whieh has 
been pronounced ulira cires by the concurrent 
judgments of the Courts below. 


The faets relevant for the determination 
of this question are not shallenged in thia 
Court and may be briefly resited, The head 
offise of eash of the Oompanies is situated 
within the Maunieipality. Their ineome ia 
derived from tea gardens in the Western 
Doars in the Distrist of Jalpaiguri, bsyond 
the Munisipal jurisdistion of the Town of 
Jalpaiguri. The tea is sent direat from the 
gardens to Caleutti and sold there. Тһе 
sale-prosesds are sent to the Jalpsiguri 
Banking and Trading Corporation, whish is 
the finansing Bank of the two Companies and 
has its о ое in the Town of Jalpaiguri. 
The amounts ressived by the Bank are 
placed to the osredit of tha respaative 
Companies, The sums due on assount of 
advanses made by it as loan to the Com. 
panies are first deduoted from the reseipts. 
From the balanse, the expenditure is mot, 
and then dividends are deslared in a general 
meeting of the share-holders. It is not 
disputed that the amount thus reseived 
by the Bank to the aredit of eash Oom- 
pany from outside the Municipal limits 
exoeeds Вз. 30,000 a year, and at the 
sanetioned rate of one rupes for Rs, 160, 
would justify the levy of the maximum 
tax of Rs. 84, On these facte, the Muni- 
cipality maintains that the income thus 
reseived by each Company at Jalpaiguri son- 
stitutes its eireumstanees and property within 
the Municipality for the purposes of aeation 
85 (a), and that it is immaterial that the 
tea is grown in а garden outside the 
Municipal limits or is sold іп a market 
in Oaloutla. This sontention has been 
overruled by both the Oourts below. We 
have arrived at the sonslusion that the 
view taken by the Subordinate Judge, whose 
jadgment is under  appsal, annot be 
supported. 


There haa been mush aontroversy ав to 
the precise meaning of the expression 
"sirenmstanses and property within the 
Munisipality” used in seation 85 (а), as is 
apparent from an examination of the desi. 
sions in Kameshwar Pershad v, Ohatrman of the 
Bhubua Municipality (13), Ohairman of Géridih 
Municipality v. Suresh Ohandra Mosum4ar (14), 
Deb Narain Dutt v, Ohairman of the Baruipu 
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Municipality (2), DebNaratn Datta v. Ohairman 
of the Baruipur Municipality (1), Ohairman, 
Rajpur Municipality v. Nogendra Nath Bagchi 
(5), Debendra Nath Rat v. Pranab Ohandra 
Ghose (10), Ohairman of the Commissioners, 
Joynagar Municipality v. Sailabala Dutta (6), 
Ohotrman of the Municipal Commissioner of the 
Municipality of Bihar v, Ramdeo Das (16) and 
Muhammad Ali у, Ohairman, Municipality of 
Bihar (17). What osonstitutes the eireum- 
stances and property ofa person within the 
Municipality must, in а large measure, 
depend upon the facts of the particular oase. 
In some of the decisions just mentioned, the 
question arose whether the answer depend. 
ed upon what the person got or on what he 
spent within the Munisipality. Sometimes it 
has been urged that the measure of his 
liability was what he got and not what he 
spent within the Munisipality; this sonten- 
tion was put forward by the assessee ‘in 
Ohatrman of Giridih Municipality v. Suresh 
Ohandra Mozumdar (14), for the purpose of 
reduation of the assessment, On the other 
hand, in Debendra Nath Bat v, Pranab Ohandra 
Ghose (10) it was urged by the Manieipali- 
ty that the test was what he spent and not 
what he received, beoause this would have 
enabled the Munisipality to inerease the 
amount of assessment, It is not neoessary for 
our present purpose to determine whether 
either of the two teats admits of universal 
applisation ; here the same result is reashed 
whichever test is applied. It is immaterial 
that the tea is grown in the interior of the 
District, beyond the Munisipal limita, and is 
sold in a far distant market. The funda- 
mental faet remains that though the original 
soures of the income may be outside the losal 
limits of the Municipality, the entire income 
is brought to bespent and enjoyed within the 
Munieipality. As was observed by Sir 
Lawrenee Jenkins, C. Ј., in Deb Narain Datta 
v. Ohatrman of the Barutpur Municipality (1), 
the term “‘sirsumstanees” in sestion 85 is 
equivalent to “means.” Thera ean be no 
room for doubt that the sale-proseeds of the 
tea, when they are brought within the 
Munisipal limits and are placed in the Bank 
to the eredit of the Companies, may, without 
nndue strain on the language, be desoribed 


(16) 54 Ind. Cas, 227; (1920) Pat, 120; 4 P, 1, J. 
73. E. . 
(17) 66 Ind. Cas, 821; 1 Р, L. Т. 691. 


as their " sirenmstanees and property," that 
is, their " means and property" within the 
Munisipality, and may sonsequently be taken 
to furnish a juat mensure of their liability 
to assessment under вевіїоп 85 (a), In my 
opinion, the personal tax is not open to 
attaok as ита vires on the first gronnd 
mentioned. 


We have next to sonsider two minor 
objeations, namely, (a) that where two tea 
sompanies jointly oesupy the same holding, 
eash is rot liable to be separately assessed 
under вваќіоп 85 (а) and (b) that the assess. 
ment is vitiated, inasmueh as the list pre- 
pared under seotion 87 did not sontain all 
the details enumerated in olause (d). In my 
opinion, these objeetions are groundless, 


As regards the former of these points, it 
may be observed that the tax whioh has been 
imposed is the tax upon persons contemplated 
by sestion 85 (a), and not the tax upon hold. 
ings preseribed by sestion 85 (0), Sestion 85 
(a) eannot plainly be limited in its applies. 
tion to a ease where only one person osonpios 
an entire holding. The language does not 
justify such a restrioted interpretation ; and 
there is no good reason why in places where 
the personal tax is in operation, several 
persons oseupying the same holding should 
not eaoh be subject to assessment, assording 
to their respesative sirsumstances and prop. 
erty within the Maunieipality. But on 
behalf of the plaintiffs, it has been argued 
that sueh a somprehensive eonstruetion of 
sestion 85 (a) may cause hardship and may 
lead to results not reoonsilable with the desi. 
sions in Ambika Ohurn v, Satish Ohunder Sen 
(11) and Gobinda Ohandra Ganguly v. Kailash 
Ohandra Sanyal (12), In the first of these eases 
it was held that persona living with a parti. 
anlar individual (the овопрівг of a holding) 
by reason of some sonnestion with or rela. 
tion to him, such as sons or servants, sould 
not be deamed to be oesupying the holding 
within the meaning of seetion 85 (a) and 
would not be separately assessable by reason 
of possessing separate insomes. In the 
sesond case, it was held that when a Naib 
of a Zemindar resided on a holding, solely 
to sarry on the business of the Zamindar 
whose,representative he was and who paid 
the rent, therefore, to the superior landlord, 
the Zasmindar and поё the Naib must he 
regarded as the оазпрїөг liable for payment 
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of the tax. These desisions show that in 
conorete instanees, and upon their spesial 
facts, questions of nisety may arise, as to whe- 
ther a person may be said to be in оввпрайоп 
of a holding within the meaning of sestion 
85 (a). ' This, indeed, is clear from an 
analysis of the elements ineluded in the som- 
plex notion of ossupation; see the judgments 
of Mellor and Lush, JJ, in Reg. v. 
Si. Pancras Assessment Committee (7). То 
determine, whether in а given set of eireum-. 
stanees а person may be said to be in oasupa- 
tion of a holding for purpose of assessment of 
rates and taxes, we may have to apply vari- 
ous testa; these need not be exhaustively 
enumerated, but some illustrations may be 
mentioned ; taking possession as the primary 
element in ossupation, the questions may be 
asked, is his possession aetual, is it transient 
or temporary, has ita character of perma. 
nense, and is it ав of right or merely by per. 
missive lisonse. Considerations akin to these 
may arise in a'form of inereased somplexity 
where we have to deal with members of 
joint Mitakshara families; the sase before 
us ie, however, free from  sueh serious 
difficulties. Here the possession of the 
holding by esoh of the Companies is actual, 
is as of right, and is not of a transient 
eharaeter. Buoh possession, if it were exolu- 
sive, would undoubtedly sonstitute “osaupy- 
ing а holding’ within the meaning of 
section 85 (а). The only faot whish; it 
is urged, deprives the possession of the 
characteristies of oseupation is that another 
Company isin joint possession in a precisely 
similar manner, I am of opinion that 
this sireumstanse is not material and 
that eaeh Company may, in the eye of the law, 
be regarded as oseupying the holding. I 
am uot unmindful that there are expres- 
sions in oases reported in the books to the 
effest that oseupation in order to be 
rateable must be exelusive; Cory v. Bristow 
(18), London & N. W. By. v. Buekmaster (9), 
London $ N.W. Ry, v, Buckmaster (20). 
But as was pointed out by Lord Hersohell, 
L. O., and Lord Davey in Holywell Union 


(18) (1877) 2 App. Cas. 262 iP. 276; 46 L. J. М 
С. 273; 86 L. T. 596; 25 W. Б. 888. 

(19) (1878) 10 Q. B. 70; “i J.M. 0, 29; 811, 
T. 835; 28 W, R. 160. 

(20) (1875) 10 Q. В, 444; 44 L. J. M. С, 180; 381, 
T, 329; 24 W, R, 16, 


and Halkyn Parish v Halkyn District Mines 
Drainage Oo. (21), the statement that 
ossupation must be exelusiva does not mean 
that nobody else has any right in the 
premises. The cases show that if a person 
has only a subordinate oesupation, subject 
at all times to the control and regulation © 
of another, then that person has not 

occupation in the strist sense for the 

purposes of rating but the rateable овопра- 

tion remains in the other, who has the 
right of regulation and sontrol. Cases 

also frequently arise where two persons 

have rights over the same hereditament, | 
the rights of eash qualifying the rights of 

the other, and both persons are rateable: 

Lancashire Telephone Oompany v. Overseers 

of Manchester (8), Allchurch v. Assessment 

Oommittee and Guardians of Hendon Union 

(9), Reg. v. St. George's Assessment Oommittee 

(22). Where the rate is imposed upon 

the land itself, it may well be that as 

land may, so fo speak, be subject to differ- 

ent strata of  oseupation superimposed 

one upon another, an овоорайоп of one 

kind may still be regarded ав exelusive 

although other persons may use the land 

in some other way, and may even use it 

in sush a way вв to render themselves 

also rateable as oseupiers, On the other 

hand, if the tax is assessed on а personas 
oseupier, it is plain that he does not 
cease to be oosupier because other persons 
are jointly in ossupation with him. The 

second  objestion to the legality of the 

assessment must consequently be overruled 

as untenable. 


As regards the final objestion, namely, 
that the assessment list was not prepared 
in asaordance with the provisions of 
seotion 87 (d) (whieh requires that the 
list shall inelude а deseription of the ` 
holding and of the property within the 
Munisipality and the profession or business 
of the person assessed), we are informed 
that the assessmert list did not show the 
ineome upon whish the tax was assessed. 
In my opinion, this was a defeet of form 
and did not invalidate the assessment: 


(21) (1895) App. Cas.: 117; 64 L. J. М, C. 118; 11 
В. 98: 71 L, T. 818; 59 J. P. 566. 

(22) (1872) 7 Q. B. 90; 41 L, J. М, O. 80; 26 L. Т, 
696; 20 W. В, 178. 
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Ohairman of  Ohiitagong Municipality ү. 
Jogesh Ohandra Rai (3), There is slearly no 
foundation for the sweeping proposition 
that every defeat in the assessment list 
prepared under seetion 87, destroys the 
jurisdietion of the Commissioners and 
renders the assessment ultra vires and 
unless this is establishsd, the Civil Court 
has no jurisdietion to interfere: Chairman, 
Municipal Board, Ohapra v. Basudeo Narain 
Singh (4), Ohatrman, Raipur Municipality v. 
Nogendra Nath Bagchi (5). I hold aesord. 
‘ingly that the assessment under seation 
85 (a) is not liable to  suesessful attack 
on any of the three grounds spesified. 


The result is that those two appeals 
are allowed and the suits „are dismissed, 
in so far as the plaintiff seeks a deolara. 
tion that the assessment under sestion 85 
(а) was ultra vires, The deorees will 
stand in so faras they deolare that the 
assemsment of the latrine fee was ultra 
vires, 


S. A. Nos, 690, 1019—1024 or 1919. 


It is eoneeded that these appeals will be 
governed by the above judgment in Sesond 
Appeals-Nos, 2816 and 2817 of 1916, and 
similar deerees will be drawn up in these 
eases. 


In eaeh case, the plaintiff will pay eosts 
in this Court and in the lower Appellate 
Court to the defendant Munisipality; but 
all parties will pay their own воза in the 
Court of first instance. 1 


Восколир, J.— The fasts of these sases are 
simple, The respondent Companies, with 
the exseption of the Anjuman Tea Company, 
Limited, whieh has premises of its own, not 
shared with any other Company, jointly 
овепру at Jalpaiguri a building or buildings 
in whieh they have their registered о еөз, 


Hash of them has been assessed under 
gestion 85 (a) of the Bengal Munieipal Act 
at the maximum rate allowed thereby. 16 
is not disputed that if they are liable to 
assessment under that sestion, the maximum 
rate is not excessive. 

They filed suits to have it deslared that 
the assessments were illegal and ulira vires 


-sale, 


and to have them set aside, and have suosced- 
ed in both thé lower Courts. 


Three points have been argued on this 
appeal, The first is that the sonelugion 
as tothe Companies having property within 
the Munisipality is wrong inlaw upon the 
facts as found. 


The second is that the Companies who joints 
ly ossupy a holding sannot all be made 
liable, 


The third is that the provisions of 
sestion 87 of the Ast have not been ob- 
served. 


As regards the frat of these points it is 
not disputed that the, prosedura is for tha 
tea, which, of escuras, is grown outside 
Munisipal limite, to be sent to Caleutta for 
The Oompanies are finansed by the 
Jalpaiguri Trading and Banking Co. When 
the tea has been sold the proceeds, whieh ara 
not paid to the Companies or their agents, 
are oredited in the Companies’ aosounts with 
the ‘ Bank after being remitted to Jalpaiguri, 
where the balance after payment of the 
Bank's dues besomes available for dividends 
or for use in the eonserns as may be 
desided, 


It is quite slear that these proseeds of the 
sale of tea, deposited in the Bank 
at Jalpaiguri, are property within the 
Municipality. These last four words involve 
а very simple question and do not nesessi- 
tate any sonsideration of questions as to 
where the inoome aserues and so forth, sueh 
as are to be found in sonnestion with ques- 
tions of assessment for insome-tax.- It has 
not been suggested that there are any other 
“siroumatanoes” whioh have to be taken into 
assount, This point, therefore, mustibe desid« 
ed in favour of the appellant, 


The sesond point does not вопвегп the 
Anjuman Tea Co,, for reasons already given, 
The lower Courts have not, in my opinion, 
approashed this question from the right 
point of view. - They have held that where 
mofe thanone Company ocsupies one hold. 
ing, the de&nition of whish is "land hold 
under опе title or agresment and surrounded 
by one веб of boundaries” and does not give 
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rise to any diffienlty, the Munisipality 
is not entitled to divide the holding into 
several holdings and assess the Companies 
aesordingly, This has resulted in their 
not finding it nesessary to deal with the point 
as now presented to us. 


The Companies undoubtedly are persons. 
They admittedly ocsupy holdings. There 
is nothing in the séstion whish saves them 
from liability besause the occupation is joint. 
The tax is in the nature of a poll-tax, 
leviable on persons. Not, however, merely 
as persone, but according to their eireum- 
stanses and property within the Muniosipality. 
So far as & tax per holding is imposed, that 
ia provided for by seetion 85 (b). Sestion 
90, to whieh we were referred on behalf of 
the respondent Companies, supporta this view. 
It provides the prosedure if the aggregate 
amount cf rates assessed on any person in 
respest of his oecupation of two or more 
holdings, exeeeds Hs. 84 perannum. That 
is to say, it deals with assesaments under 
sestion 85 (a), Were the tax not a personal 
tax but а tax per holding, elearly this вөөбіоп 
would have no plase in the Aet, asin that 
ease there would be no reason for abate- 
ment ‘a5 provided by this seotion.. In the 
eourse of argument the position of a Hindu 
joint family under Mitakshara Law was 
referred to, in eonneefion with the liability 
of an infant son at birth, who wonld ' have 
8 share in the holding. Thhe point does 
not now arise for decision, but thata joint 
oscnpier was ineapable of earning income or 
. did not own property independently of the 
other joint овепріегв might well be sir- 
aumstanse, such ав is sontemplated by sestion 
85 (a), for not assessing him to the full 
amount. This illustration of a possible appli- 
sation of the section does not affeet the 
prinoiple, 


In my judgment the Companies, though 
joint oseupiers of holdings, are eash of them 
liable to the tax under seetion 85 (a). 


The third. point is one of no substanae. 
The eomplaint of the Companies is that the 
assesament list eontained no .deseription of 
ihe property as required by sestion 87. (d). 
No proseedings were:taken under seetion 
113, whish provides a remedy in sush 4 
ease. Moreover, the point whieh has been 
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determined , in favour of the respondent 
Companies by the lower Courts is inson., 
sistent with tbe sesond .point.as there taken 
on behalf of the Companies that the Мопіві- 
pality should not have divided the holding 
into several holdings for the purpose of 
assessment. I am not prepared to hold that 
the omission may invariably be negligible, 
but for the purposes of this appeal І do not 
thiük that the defeat is'fatal to the appel. 
lant. Sestion 358 was referred. to in the 
sourse of argumant, but that does not help 
the appellant as it only refers to an 
assessment or rating of tax on proparty, 
whereas ths tax in question is ond on 
p ereons. 


For these reasons І sonour in the ‘orders 
to be made in the several appeals, 


WGA 


^ 
Appeals allowed. ^ 
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SIND JUDICIAL COMMISSIONER ` 
Р OOURT, - Е : 
| , FULL BENCH. | 
Conrizmation Casg No. 6 of 1920, 
a OBmüNAL APPEAL No.'65 or 1921.. 
С January 19, 1921, 

Present :—-Mr. Kennedy, J. C, Mr. Kemp, 
А, J. O., and Mr. Madgaonkar,.A. J. C. 
GUL wd. LOUNG— APPELLART 

versus 1» 


EMPEROR — RESPONDENT. 


Criminal Procedure Code (Act V'of- 1898), 5. 376, 
418, 428—Jury trial—Death séntence—Confirmation 
ef sentence—High Court, power of. 


A High Court, in the exercise of its jurisdiction 
confirming death sentences, has the power to go 
behind the verdict of the Jury and substitute its 
own finding for .the unanimous finding of the Jury, 
"but ав a matter of practice the High Court will nob 
generally allow the verdict to be attacked arbitrarily, 
it being necessary for the convict to show prima 
facie that the verdict is unsupported by evidence. | p. 
658, col. 2; p. 659, col. 2; р. 681, col. 2; p. 662, col. 1.] 

Imperator v, Vilaitalishah, 1 S. L. B. 104 at pp 117, 
119; 8 Or. L, J. 861, Emperor v. Daji Yesaba, ЗІ Ind, 
Oas, 994; 17 Bom. L. В. 1072 at р, 1074; 16 Cr. І, J. 
818, Queen v. Jafir Ali, 19 W, В. 57 Or., Queene 

‘Empress v. Chatradhari Goala, 2 O. W. М. 49 at p, 
БО, Emperor v, Bankatram Lachiram, 28 B. 533 ab р. 
566 6 Bom. L. В. 879, referred to. 

Per Kennedy, J. О,—Ав a general rule, the con- 
firming Courts should deal with matters of confirma- 
tion as if an appeal were under hearing, and that 
appeal covered all possible grounds, which might 
and should have been raised, even if they are not 
actually raised in the appeal. The Oourt must 
scrutinize the evidence and see whether the verdict 
ofthe Jury is perverse, whether evidence has been 
improperly excluded and improperly admitted and 
whether the Trial judge has directed the Jury on 
the points of decision and has pointed out to them 
how far those points, in his opinion, are established 
or not established by admissible and relevant evi- 
-dence and has otherwise directed the Jury properly. 
[p. 658, col. 2.] 

It is nob open to the convict to attack the verdict 
‘of the Jury merely on the ground that the Jury 
‘should not have believed the evidence nor that the 
evidence was insufficient, provided there appear 
sufficient grounds for the verdict, but he must 
‘attack the sentence on the ground that the 
‘evidence was irrelevant or improperly ad. 
„mitted, or that it is extremely inadequate so 
muchk so thatit was the duty of the Trial Court-to 
tell the Jury that there was no cage against the 
acoused, Гр. 658, col. 2.] 


Appeal against the finding of Mr. Е, 
Raymond, Additional Judieial Commissioner, 
Sind, sitting as Sessions Judge, eonviating 
the aseused under sestion 302, Indian Penal 
Gode, and sentensing him to. death subjeat to 
qonfirmation, by thisOours in its Н. 'О, J, > 
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Mr. Gulabrat Nthalchand, for the Appellant. 

Mr, T. Q. Elphinston, Publis P.cosesutor, 
for the Crown. ' 

' JUDGMENT, 

KxxxEpY, J. C.—Appeal and eonfirmation 
sage arising from the sonviotion and sentenee 
passed on the appellant at a trial at Sessions 
before Raymond, А. 7. 'О., who agreed with 
the unanimous verdiet of the Jury. The 
"Appellate: Court referred the question men- 
tioned in the judgments to a Foll Beneh. 
The fasts are  sufüaiently stated in the 
judgments. “Mr. Gulabrai for appellant and 
convist, Mr. Elphinston, Publio Proseeutor, 
{ог the Crown. 

' This вазе was referred to the Fall 
‘Bench on the question as to whether, 
in confirmation eases, the High Oourt 
in the exereise of its '" jurisdiotion has 
‘power to go behind the verdict of tha 
Jury and substitute its own finding on faota 
for the unanimous finding of the Jury, and if 
во, subjest to what limitations and eonditions. 

The saso no doubt is one of sonsiderable 
difficulty, there being по advised dosision of 
any High Court as to its power. There 
have, however, baen several . cases in whish 
a High Oourt has set aside ‘findings of 
Juries, and acquitted parsons who . have 
been' sentenced to. death by the Sessions 
Judge on the verdist of the ‘Jury. ТИЕ 

Looking to seations 375 and 376, it is 
quite olear that very wide powers indeed 
‘are conferred upon the High Court. “The 
powera conferred are sueh as the High 
Oourt should possess. The Judge is по 
doubt always the advocatus re? and his duties 
as ansh ara of sourse more onerous than 
usual in the case of a death sentence. It 
might be said that in the present age the 
nesessity of this spesial jurisdiction does not 
exist to'the same extent as it used to, 
besause at present it is very rare that a 
person who has been sentensed to death 
does not appeal. It would have been easy 
for the Legislature to have made an exeep- 
tion in the casa of death sentense to the 
provisions of sestion 418 as regards appeal. 
‘But there may be sasés in which the ap» 
pellant ‘has not the advise of Counsel or. 
fhera may bə eases in whieh Counsel for 
‘the appellant does поб raise "all the pointa 
that he should, and there müy bà even 
easss in whioh out df some perverse ‘idea 
the ‘convicted pérson refuses to% appeal. Na 
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doubt under rules а sondemned person is 
always represented, but I am referring to 
the requirements of law, In anush eases 
the High Court should no doubt have full 
powers to prevent innosent persons being 
hanged on teshnieal grounds, If is, bow- 
ever, no doubt desirable, that the High Oourt 
should be given this jurisdietion and that the 
Legislature should make the powers of a 
High Court so wide that they may avail 
to prevent any possible missarriage of justise, 
There seems, therefore, no statutory limit 

to the power of the High Court. 

The question as to subjeat to what limi- 
tations the Court should  exersise this 
jurisdistion is a different matter. Here we 
have to look to the use and the sustoms 
of the Oonrts and the general provisions 
of the Code. With regard to the provisions 
of the Code, it isto be noted that the proviso 
to sestion 376 sontemplates that the High 
Court where there ig an appeal should first 
of all deside the appeal, then proseed to 
eonsider whether the sentense be sonfirmed. 
There is no doubt,in desiding the appeal, 
the Oourt is bound by the findings of fast 
by the Jury. It is diffienlt to suppose 
that the Logislature intended as a general 
rule that the Oourt should first of all 
dismiss the appeal and then re-open the 
whole ease in oonfirmation, possibly by a 
sesond order in sonfirmation setting aside 
the eonvietion. There are no doubt oases 
in whish sueh а eourse might be necessary, 
Tt seems also strange that where two persons 
“were tried by the same Court for the same 
murder with the aid of the Jury, one 
being sentensed to death and the other 
person being senteneed to transportation 
for life, it should be open to the High 
Court to aequit and dissharge the person 
who has been’ sentensed to death, being at 
the same time bound to uphold tha воп. 
vistion of the person who has been trans- 
ported, It is obvious, therefore, that the 
Legislature, although it armed the High 
Court with these wide powers, did not 
sontemplate their use exoept in very un. 
usual ciraumstances. And I think, therefore, 
that High Oourts, asa general rule, in eon. 
'frmalion oases do not permit the evidence 
plased before the Jury to be oritisisad as of 
right in the same way as this would be'allowad 
in an ordinary appeal, and will not set aside 
(he verdiet of a Jury on arbitrary grounds, 
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It seems to me, therefore, 
genera! rule, the eonfirming Courts should 
deal with matters of  sonfirmation as if 
an appeal were under hearing, and that 
appeal eovered all possible grounds whieh 
might and should have been raised, even 
if they are not &etually raised in the appeal, 
The Court must serutiniza the  evidense 
and see whether the verdiet of the Jury 
is perverse, -whether evidense has been 
improperly exeluded and improperly admit- 
ted and whether the Trial Judge has dirested 
the Jury on the points of desision and has 
pointed out to them how far those points 
in his opinion are established or not estab: 
lished by admissible and relevant evidence 
and has otherwise dirested the Jury 
properly, 

It is not, therefore, I think, open to the 
Oounsel for the appellant to attack the 
verdist of the Jury merely on the ground 
that the Jury should not have believed 
the evidence nor that the evidense was 
insuffisient, provided there appear sufficient 
grounds for the verdist, but he must attack 
the sentenoee on the ground that the evidense, 
was irrelevant or improperly admitted, or 
that it is extremely inadequate so mush 
so that i¢ was the duty of the Trial Judge 
to tell them (the Jury) that there wag no 
сава against the aesused. А 

I would, therefore, answer the reference 
вв follows :— ' 

(1) Yes: it haa the said power, / 

(2) As а matter of praotiee, the High 
Court will not generally allow the verdict 
to be attacked arbitrarily, it being neces: 
sary for the representative of the sonvist 
to show prima facie that the verdist is 
unsupported by evidense, 


Kemp, A.J. O.—The accused was oon- 
vioted of murder: by the unanimous verdict 
of a Jury at a trial at Sessions before 
Raymond, А. J. О. The learned Additional 
Judicial Commissioner agreed with the 
verdiet and sentensed the acsnsed to death, 
The accused has appealed and his appeal 
and the seonfirmation ease same on together 
before the learned Judges, who referred 
the following question to this Full Beneh 
under Part 11, Chapter I, rule' 4 of the 
Rules of the Court: — 


"Has the High Court, in thé exereise of 
ita jurisdietion eonfirming death sentences, 


that as a ` 
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the power to go behind the verdiot of the 
Jury and substitute its own fiading for 
the unanimous finding of the Jury and, if 
во, subjeat to what limitations and вор. 
ditions?” 

The referenee has been nesessitated not only 
because of the extreme gravity of the question 
but also in consequense of the apparently oon- 
flisting opinions of two Judges of this Court 
passed in the appeal: Imperator v. Vitlaitalt- 
shah (1), Oneof them, Hayward, J., has 
expressed his view more desidedly in the 
reported ease of Emperor v. Daji Yesaba 
(2). The point is one on whish an 
authoritative raling for this Provinee is 
necessary. 

The ambiguity and sonfliet of opinion 
turns round the aonstruation of sestion 376 
of the Criminal Prosedure Oode of 1832, 
It would be as well to aonsider the history 
of that sestion. 

The original Aet X of 1872, Part IV, 
Ohapter II, sontained а sestion 248, whieh 
gave the High Oourt power in reference 
consequent on the inflistion of a death 
sentence tə acquit where the trial was with 
Assessors only. That Bill, аз amended by 
the Selest Committee, gave the High 
Court the same power to aequit іп в ease 
tried by a Jury as in а ease tried with 
Assessors. That amendment was adopted 
in sestion 376 of the present Code of 
Oriminal Prossdure (Ast V of 1898). By 
seation 418 of the present Code, sorrespond- 
ing to old sestion 228 of Aet X of 1872, 
an appeal lies against the finding of a Court 
with Assessors on matters of both law and 
fast, and against that of a Jury on a 
matter of law only. It seems olear, thore- 
fore, that when the amendment to old seetion 
248 giving the High Oourt powar to asquit 
in oases tried by a Jury was imposed, it 
was intended to give the High Oourt power 
in sonfirmation oases to asquit on a matter 
of fast as woll ав ona matter of law. This 
power was not taken away by the enast- 
ment of oelause (2) to sestion 423 of the 
present Code, whieh merely refers to the 
powers given to an Appellate Court by 
that sestion, Sestion 376 is very wide in 
its terms and I see nothing in it to limit 
thie view, In my opinion the proviso to 

(1) 18. L. R. 101 at pp. 117, 119; 8 Or. L. І, 301. 


(2) 81 Ind, Сав. 99% 17 Bom. L. R, 1072 at р. 
1074; 16 Ог, L. J, 818, 
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seetion 976 is merely intended to prevent 
the premature disposal of a sonfirmation ease 
where an appeal is pending. 

No doubt this presents the anomaly that 
an aesused sentensed to апу punishment 
less than death has not the advantage of 
вп equiry in appeal on a matter of fast, 
bat that is an anomaly whieh the Legis. 
lature itself haa sreated by the wide terms 
and apparent intention of sestion 376 and 
it is to be noted that any advantage 
obtained by way of an acquittal in a eonfir- 
mation ease may bs extended to a s0-asoused 


„who reseived а lesser sentenee than death 


by the applieation of the provisions of Ohap- 
ter XXIX of the Oode. I am, therefore, 
of opinion that the High Court has tha 
power in eonfirmation eases to go behind 
the verdist of а Jury and to establish ita 
own finding for the unanimous finding of the 
Jury. 

Nevertheless the High Court will aot 
with great eireumspeotion befora it deliber. 
ately sets aside the vardiet of a Jury of 
the aseused’a sountrymen and substitutes 
for it its own verdiet, Without attempting 
to lay down all the eases in whieh the High 
Court will exereise this power, І think it may 
be safely assumed that the High Oourt will 
at any rate interfere where evidenee whieh 
might have materially affested the finding 
has been improperly admitted or -rejested, 
where the Jury were improperly sharged or 
misunderstood the Trial Judge's direstions, 
or evan where the proved fasts are wholly 
inauffisient to support the verdiet, 

I, therefore, sonour in the answer whish 
my learned brother, the J. O., has given to 
the question referred, 

MapGAONKAR, А. J. O,—The question 
referred to the Fall Banah is :—Has the High 
Court, in the exersise of ita jurisdistion son. 
firming death sentences, the power to ga 
behind the verdist of the Jury and substitute 
its own finding for the unanimous finding 
of the Jury, aud if so, subjest to what 
limitations and conditions? 

Mr. Gulabrai for the asoused urges that 
these powers are expressly laid dowa in 
sestions 374, 375 and 376 of the Oriminal 
Progedure Oode and oonstraed in their 
plainand natural sense, these sections are 
in favour of sush powers without any limi. 
tations, and that they have been assumed 
as а matter of eourse in the ease of 
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Queen v. Jafir Ali (3) and suggested in 
Queen: Emperor. v. Okatradhari Goala (4). 

The learned Publio Proseantor on the 
other hand relies on the doubts and diffisul- 
.ties of sueh construction referred to by 
Hayward, J., in Emperor v. Рај? Yesaba (2) 
‘and points cut to anomalies that would 
result. Inthe absence of any express proe 
visions to the contrary, the powers of the 
High Court in’ such appesls are limited by 
seetions 418 and 423 (clause 2) of the 
Code of Oriminal Procedure and [Queen 
v. Jafir АН (3), Queen-Empress v. Oha. 
iradhori Goala (4) and Emperor v. Dat 
Yesaba (2) , in the absence of any error 
‘of law or prosedure or misdirection by tho 
Judge or misunderstanding on the part of 
‘the Jury, their verdist on the fasts sannot 
be disturbed. The same Court, whish in 
appeal is deprived of the power of disturb. 
ing the verdist of the Jury, cannot sonsistently 
be so empowered in confirmation in regard to 
the same ease, partienlarly when the law 
by. virtue of the proviso to 8sotion 376 ordera 
‘that the appeal. shoüld firat be disposed of, 
Another anomaly would be in oases where 
more persons than one are found guilty by 
the Jury snd' some are sentented to death 
and others to lesser punishménte, presumably 
'besause extenuating oireurastances exist ander 
section 367' (elause 5) in their ease, То 
‘allow’ the person sentenced to death the 
right of questioning the verdict of the Jary 
‘but ёо forbid thelezs oulpable persons во to 
do would be unjust. 

"The gravity of the question, the absense 
of reported argument and desision in avy 
of the High Courte, the weighty remarks 
of. Hayward,.J., who sit for many years in 
this Oburt—all thgse considerations induse 
te'to state fully the reasons why, on the 
best consideration I san give the matter, I 
respestfully eonsur in the answer of my 
learned colleagues, 

In aesórdanse with the ordinary rules for 
the interpretation of Statutes the answer to 
the question under reference must bs sought 
for, first and foremost, in the direst. provi- 
sions on the point contained in sestions 374 
end 376, read asa whole and analysed in 
detail ; and they must next ba reeoneilod 
with ару provisions in tha Statutes whioh 
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may appear to offend or show dissrepanay. 
The latter element is supplied in the present 
sass not by anything bearing direatly on 
the. proaeedinga in eonürmation but by the. 
provisions of sestiona 418 and 423, elause 2, 
whioh refer to proesedings in sppaal, if fone 
has been preferred. 

Confirmation proaeedings from firat to last 
are, however, in law entirely distinot. from 
and independent of an appaal, if any. The 
only referansa to appeals in seations 374, 
375 and 376 is in the . -proviso to this last 
seotion, which by the words‘ ‘ifan appeal 
is presented " deslines explisitly to asstime 
во appeal in alloases, An appeal ia left to 
initiate to the party, if he so chooses. Con- 
firmation is, under section 374,a duty laid 
upon the Court of Session to initiate 
вой for tha High Court ‘to sarry out, iode- 
pendently of either party, 

- In ап appeal, the persons sentensad and, 
on admission, the Crown also are entitled 
to be prasent and to be heard. In eonfirma- 
tion neither party is expressly stated to be 
entitled to audienée, even when additional 
enquiry is made or evidence taken under 
sestion 375, and the Jury is expressly, 
exeluded. Even the confirming Bsnah nesd 
not, in express law, be the same as the 
Appellate Bansh. The proviso to section 
376. lies obviously in the very physisol 
nature of the death sentence. If tha sen- 
tensed peraon is to exereise his right in law 
to appeal, and is to see it disposed 
of, confirmation and exeeution of the death | 
sentence must await the prasentation and ' 
disposal of the appeal, if any. - 

The powers in sonfirmation ara laid down 
in seetions 375 and 376, They nowhere 
vary accordingly as there is an appeal or 
not, and are nof expressly subjeat to the 
limitation of powers in appeal. Sestion 375, 
clause (1), with its words “any point bearing 
upon the guilt or innosenee" of the convicted 
person, shows that it isto this whole broad 
question of guilt or innocenee, to which the 
sonfirming Court is to direst its mind and 
девівіоп and поб merely to questions of law, 
whether of evidences or other, as the Appel. 
Jate Court under sestion 418, or to questions 
of misdirestion by Judge or of misunderstand- 
ing on the part of the Jury, as under sestion 
423, slause (2). But the ‘sonfitming Court 
cannot ‘consider ‘and decide this ‘question of 
guilt or innosenss without itself appraising 
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and weighing the evidense and finding on the 
faats, Had the Lagislature desided to ex- 
olude or to limit the powers of the sonfirming 
Court. in this respeat, it would have, I van- 
ture to think, referred to in sestions 375 
to sections 418 and 423, elause (2), or 
repeated the language of these seations. 

The ample powers under sestion 376 bear 
out this view. The necessity of the proviso, 
from the point of view of the sentenesd 
person, has already been pointed ont. From the 
point of view of the confirming Court, it gives 
the latter the advantage of having before. 
it all the materials extant, insluding those 
of the appeal disposed of, if there has bsen 
one, before it finally desides the question of 
guilt or innosenee, 

The fact that in sestion 374 and sestion 
376 (а), the confirmation is of the santenss 
and not expressly of the aonvistion, doss not. 
materially affest this reasoning. Confirma. 
tion of the sentense implies sonfirmation of 
the sonviction also. 

But though the High Court in aonfirmation 
has the power to go behind the verdist of 
the Jury and to substitute its own finding 
for the finding of the Jury, and though thia 
power ia not subject to any statutory limi. 
tations and sonditions, it does not follow 
that, therefore, the convicted person has in 
these proseedings the right to re-open the 
question, Tho eonviated psraon has, as І 
have pointad out, striotly speaking, no right 
of audienee Рё all, mueh less this right 
aboye, The powers of a Court and the 
rights of a party not entitled but allowad 
to appear before it are mattera quite dis- 
tinast; ani they must not be eonfussd. The 
distinstion is patent in proseedings in revi- 
aion, sivil or eriminal, when the Oourt 
may have the power, but the applicant has 
not the right, to re-open findings of faot- 
Sestions 375 and 376 extend the powers 
of the- eonfirming Court beyond those of 
the Appellate Court but not the rights of 
the sentensed person. He has, inlaw, the 
right to appeal and, if he exarsises it, the 
rights limited by sestions 418 and 423, 
elause (2), whish are not extended by 
sections 375 and 376, The ргавйав 
adopted for conveniense that the same Banoh 
whioh disposes of the appeal, prosesds 
immediately to dispose of the proszedings 
in confirmation does not modify this eon. 
elusion, . 
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As to the caas naliaa that raault, spaaking, 
broadly, the law, in its generality but 
also in iis finitaness, вап only provide for, 
a larga alass of cases and not for every 
possible ease. Anomalies may, therefore, 
wall exist, Thus to take a similar instanss 
from the sams Code, in proasedings to furnish. 
sasurity for a period exosading ons year, 
the person so ordered to furnish sesurity, 
if he furnishes it, can appeal to the Dis- 
trict Magistrate under  sestion 303. Bat 
if he doaa not furnish seaurity, the pro. 
saedings must ba sent up for what may 
ba termed eonfirmation, ta the Oourt of 
Session and no appeal liss. Та tha aase 
now under consideration, if the High Oourt 
in confirmation  prosesdings arrives ab a 
eonelusion that the persons sentensed to 
death are innosent aud sush a osonslusioa 
nesessarily involves, in tha partisular fasts 
of that sase, the innosenos of tha others 
sentenced to other punishments, its own 
wide powers in revision under sestion 439 
aud tha powers of the Losal Govarnmant 
under seotion 401 are ample to prevent 
any misearriage of justice. 

Considering all the relevant provisions 
as a whole, the safeguard of confirmation is 
evidently provided by the Lagislatura and tha 
High Oourt armed with powers to pravent 
misaarriage in the ease of tha eapital 
sentence, whieh, in its nature, is irreparable 
if oarried out, whioh ia not the ease with 
any other santensa and whieh, therafora, 
nsis no sush safeguard. Tais is, in my 
opinion, suffisient answer to the anomaly 
relied c pon. 

The answer to tho question under re. 
ferense must, therefore, I agree, be in tha 
affirmative. With regard to the absenea 
of statutory limitations ог sonditiong 
and to the exereise of the power in prastise, 
I would repeat the words of the eminent 
English Judge, quoted by Jenkins, 
С. J., ia Emperor v. Bankatram Lachiram 
(5) as regards revisional powers under 
ввзйоп 439:— "This power willbe exeraised 
with regard to all the eirsumstanses of eash 
partisalar oase, anxious attention being 
given to the said sirsumstanses, whish 
vary greatly. For myself, I say emphatisally 
that this diseretion ought not to Ба 
erystillised, as it would b3came in sourse 
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of time by one Judge attempting to pre- 
seribe definite rules with a view to bind other 
Judges in the exereise of the dissretion 
whieh the Legislature has sommitted to 
them, This dissretion, like all other 
judieial diseretions, ought as far as prae- 
tieable to be left untrammelled and free so as 
to be fairly exersised assording to the exi- 
geneies of eaoh onse," 


. The worth and sanetity of human life 
are а test and: mark of aivilised sosieties 
and are inereasingly refleeted in the eriminal 
jurisprndense of England and of India, 
In India, the Legislature has provided in 
confirmation proseedings а final safeguard 
somewhat analogous to the functions of 
the Home Offiee in England and has leid 
this duty upon the High Court, As Jen- 
kina, O. J., further observes in the same 
saso, This may -perhaps inerease our res- 
ponsibilities and add to our labours; but 
no one would shirk the one or grudge 
the other" even in a ease where the 
liberty, mush more where the life, of the 
aubjeet is eoneerned, This duty of judg- 
ment is, however, laid in the frst 
instanee upon the Jury and the Trial Judge. 
The Jury in India are, ав а rule, quite alive 
to their responsibility in this respest; and, 
speaking for myself, I think, the Trial Judge 
should make а referenee under section 307 if 
he does not agree with the verdiat of the Jury. 
Partieularly when he does agree, the Court 
in eonfirmation will necessarily attash great 
weight to the verdiet and to this agreement 
and would not lightly disturb the findings of 
fast of the Jury and of a Judge of experiense 
or the appresiation of evidenee on whieh they 
are based, But equallyand with all this weight, 
‘this Court in sonfimation must. finally weigh 
‘for itself the whole evidence in the light of all 
‘the arguments and eonfirm or otherwise 
aesording to its own final sonelusion on 
‘the guilt or іпповепве of the sentensed per- 
son in the diasharge of the duty laid upon if 
by law. 


Krxmwwrpr, J. O.—It is now our duty to 
‘dispose of this sonfirmation appeal on the 
lines laid down by us in the judgment as 
above. We think that the ease is one in 
‘which we should allow the Counsel. for 
the eonviet to criticise the evidense and ‘estab- 
lish, if he ean, that the verdiot of the Jury 
should not be aesepied by us in the 
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sonfirmation, Having heard both the sides, 
we some to the following eonelusion :— 

Tbe fasts of this ease are that the deceased 
Manio hada wife named Fatma. On the 
4th of April he went out in the evening to 
fish. He did not return that night and hia 
wife gave information to persons on the 5th 
of April, who on the 6th April found the dead 
body of Manio floating in the river. In- 
formation was given to the Polisə on the 
6th of April and the Poliee Sub.Inspestor 
arrived in the village on the 7th of April. 
On the 8th of April he sent for the present 
appellant and his unele Minh Vasayo.. On 
the 9th, Gul walad Loung was sent up for 
trial. He was sommitted for trial and he was 
tried by Raymond, А, J. O., and the Jury, 
The Jury found him guilty of the murder of 
Manioand the Judge, agreeing with their 
verdist, sentensed him to death. 

No eritieism is made against the summing up 
of the Judge. It seems that the learned Judge 
dealt with the ease fully and earefully and 
plased before the Jury all the points in the ease 
and the law applicable on the subject. But it 
would appear that the evidense against the 
aesused person is sueh that the Jury should 
not have found the aeansed guilty. The- 
evidenae againat the perused is the follow- 
ing :— 

He is said to have been ‘the lover of the 
wife of Manio, whish might or might not be 
a reason for killing her husband, It із 
obviously not the ease that adulterers habi- 
tually kill the husbands of their mistresses, 
The eonversation waa frequent. 

The sesond point is the produstion of ‘the 
hatehet. The deseased was murdered by 
means of blows of a hatshet, But this par- 
tioular hatehet shows no symptoms as having 
been used for murder, and hatehet is & thing 
whieh is possessed by every oultivator and is a 
It is to be 
noted that the hatehet is said to have been 
soneealed. This statement is very easy to 
make. 

Tbe next point against the aesused is that 
he is said to have pointed the plase where the 
murder is said to have been committed. 
There is no proof that the murder was 
eommitted at the plase that this man 
pointed out. Jt does not even appear 
whether to that  partisular plase tke 
dessased woald likely to have gone for the 
purpose of fishing, whether the aseused 
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‘was aware that he waa likely to be there or 
whether he did astually diseover him there, 
by shanse, or whether he is supposed to have 
dogged him there. So far the evidense 
seems to be entirely nugatory. 

The next piese of evidense is that of the 
Beoused’s footprints. The Trial Judge, how- 
ever, has given very good reasons why this 
evidence should be вопвійегей to be of little 
or no weight, 

The final piese of evidense is that of 
Fatma, who atates!that after the murder the 
aesused same in broad daylight sarrying his 
irouserb whieh were blood.stained and asked 
her to wash them. It appears that the 
acoused’s trousers have been patehed resent- 
ly, We cannot see that the rags found from 
Fatma’s house soinside with the part whieh 


is oùt out inlorder to put the pateh in, or 


that the material used for the pateh is the 
same as that whieh has been found in 
Fatma's house whieh is supposed to be the 
fragment of the new ріеве from whieh the 
new pateh is out. And it iselearly very dang- 
erous to aesept the statement of the Fatma. A 
woman of 45 years, who swears that she is an 
adulteress and was in the habit of admitting 
this man in her house in the absence of her 
husband, and who admits to have made 
efforts to remove the bloodstains from her 
lover's trousers while her husband is missing, 
ig & woman whose statement should be 
aesepted with muoh eanution. It is possible 
she may have several lovers. She may be 
күн to shield one at the expense of an- 
other. 


This is prastisally all the evidense against ` 


the asaused with the exeeption of the alleged 
sonfession made to the Mashirs. It would 
appear from the statements of the Maahirs 
(as the Trial Judge says) that the confessions 
are not admissible, It is true that he left to 
the Jury the question as to whether the 
Mashira were asting under the orders of the 
Sub.Inspeetor and whether the asoused was 
prastiosally in the eustody of the Polise at the 
time of the statement. On the statementa 
of the Police and the Mashira there seems 
very little doubt that these statements of the 
Mashirs were made in airsumstanses whieh 
render them inadmissible. 

J think it would have been better for the 
prosesntion in the siranmatanses not to have 
put these statements at the trial, and it 
should hays exeluded from the eyidense gl] 
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referenee to Minh Vasayo and the attempts 
at making him a proseeution witness, I 
sannot but feel that had the Mashirnamas 
not been admitted and had if not been that 
the Jury were aware that Minh Vasayo at 
one time purported to make a statement 
implisating the asensed in the offense, they 
would have treated the evidence with great 
suspision and their verdiet would probably 
have been different, In this state of affairs, 
relustant as I am to disturb the verdiet of 
a Jury in а ease of grave suspieion where it 
sannot be denied oertain evidense does exist, 
yet I still think I am bound to find that the 
verdieb was wrong and that the finding of 
fast oannot be acsepted and I would, there. 


` fore, instead of confirming the convioetion and 


sentenae, on the contrary set aside the son- 
vistion and sentense, and asquit and dis- 
eharge the aeeused, 


Kemp and Madgaonkar  sonsur with 
the J. О. . 
J, P. Appeal allowed ; 


Aaccused acquitted and discharged, 
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Onminat Revision Appuications Nos. 160 то 
162 or 1919, 
December 18, 1919, 
Present: — Mr. Faweett, JO. and 
Mr. Kinenid, A. J. О. 
SATAN AND OTHERB—AÀPPLICANTS 
versus 


EMPEROR—RESPONDENT. 


Bombay District Police Act (IV of 1890), s. 41—~ 
Order— Revision —Jurisdiction-—JTudicial inquiry, 


An order made under section 41 of the Bombay 
District Police Act by a District Magistrate is an 
executive order and notone of an inferior Court 
with which a High Oourt can interfere. [p. 664, 
col 1.] 

Dharmibai v, Emperor, 46 Ind. Cas. 390; 118. L. 
В. 118; 19 О. L. J. 588, Pandurang Shidrao, In re, 8 
Ind. Clas. 747; 12 Bom. L. В. 1029; 11 Or. L. J. 705; 
Imperator v. Jaro, 12 Ind. Oas. 648; 5 S. L. В. 56 
12 Or. L. J. 558, Emperor v. Versimal, 19 Ind. Oas, 
714; 6 8.1. В. 224; 14 Cr. L. Т. 282, referred to, 

The mere faot that there is an enquiry of a judicial 
nature before the passing of the order cannot suffice 
to give a High Court jurisdiction. [p. 664, col. 2.] 

Applications for revision against orders 
of the Sub- Divisional Magistrate, Shikarpur, 

Mr, P. К, Vasvant, for the Applieanta, 


Mr. T. 9. Hlphinston, for the Orown, 
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: JUBGMENT.—In the: three eases the Sub- 
Divisional Magistrate, Shikarpur,: asting 
under sestion 41 of the Bombay Distriet 
Police Ast IV of 1890, has dirested the 
applicants to -discontinus using their houses 
as brothela within ten days from the date 
of his order. 

Tha applisants aome to the Court in revi- 
sion and the Publis Prosesutor objests that 
this Court has no jurisdiction to interfero. 
In support of this eontention he cites the 
ruling of this Court in Dharmibat v. 
Emperor (1), in whieh it was held that the 
orders made by the Distriet Magistrate under 
gestion 43 of the Act just quoted are made 
in his exesutive oapasity and not аз an 
inferior Criminal Court and are, therefore, 
not subjest to the  revisional jurisdiction 
of a High Court. This ruling follows the 
ease of Pandurang Shidrao, In re (2), whieh 
was a sase of an order passed by the!Distriet 
Magistrate under sestion 44 of the Polise 
Act. but: im whish the judgment of the 
Court holds that an.order under any of the 
sestions in Ohapter 1V of that Ast is an ex- 
esutive order and not one of an inferior 
Court with whieh a High Court san interfere. 
This Court in Dharmiba?s case (1) has 
aimilarly:referred at page 114* to this Chapter 
IV: of the Police Ast and. pointed out that 
that ruling had already been approved by 
this Court in the ease of Imperator v. Jaro 
(3). These rulings were prima facte, binding 
upon us, but Mr. Vasvani for the applisants 
urges that an order under section 41 should 
be distinguished fromorders under sestions 43 
and 44 and. other analogous sections of 
Ohapter IV of the -Polise Ast, on the 
gounds-that seotion 41 sontemplates a judisial 
inquiry by the Magistrate before he passes 
his order and that’ such ап enquiry was held 
in ‘these ossos. He alao points out that in the 
ease of Emperor v. Versimal (4), this Court 
did actually interfere with the order passed 
under sestion 41. In that ease; however, the 
point of іран онов was’ not eae or oon. 


(2) 45 Ind, Gas, 896, 11 S і, R n 19 Or. 1. 


J. 688: : 
ie 8 Ind. Oas. 747; 12 Bom, L. B. 1029; 11 о, L. 
7.7 
i "12 Ind. Cas 646; 5 8, Lh. В. 54; 12 Cr. B. Jc 
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sidered, and it, therefore, aannot be sonnted 
as an authority on this point. The other 
eontention is, in our- opinion, ineffestive. 
The mere fact that there is an enquiry of 
a jadisial nature cannot вп ве to give this 
Court jurisdietion.: Thus in the oase dealt 
with in Imperator v. Jaro (3), & regular 
enquiry was held, as required by seetion 3 
of the Sind Frontier Regulation V of 
1872, and yet it was ruled that this Oourt 
sould -not interfere, even though the Ma- 
gistrate had  aeted without jurisdistion. 
There are also many oases, susah ag orders 
under the Bombay Land Revenue Code, in 
whieh an enquiry of a judicial nature is 
held, but with whieh this Court has no 
jurisdietion to interfere. As pointed out 
in the ease of Dkarmibat v. Emperor (1), 
sestion 41 is one of а series of Police 
regulations embodied in Chapter LV of the 
Bombay Polica Act, and under seation 50 
(whioh is in that Chapter) all orders 
made by the Distrist. Magistrate under 
that Ohapter are subjest to the provisions 
of section 18, sub'sestion 2, whish render 
his orders subjeet to the lawful orders 
of the Commissioner. If, therefore, the 
Sub-Divisional Magistrate in this ease has 
erred in his orders, the proper sourse seems 
elearly to be to move the District Magis- 
trate, and if redress is not obtained from 
him, then to move the Commissioner, The fact 
that provision is made. for recourse to superior 
authorities strengthens the view that this 
Court has no jurisdiation. 


We, therefore, refuse to interfere and reject 
the applications, 
Te Р, 


Applications rejected. 


> 
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OALOUTTA HIGH GOURT. 
Oxrmuuvan Revistox No, 1097 or 1920. - 
t Maroh 14, 1921, 
: Present: — Mr. Juatice Teunon and 
: Mr, Justice Ghose. 
GANGADHAR GOALA—PetttiozER 
: versus 


В. W, L. BEED—Oprosire PARTY. 


Criminal Procedure Code (Act V of 1898), ss. 289, 
342—Jury irial—Charge to Jury— Misdirection—Irre- 
gulavities—Improper manner of examining witnesses — 
Penal Code (Act XLV of 1860), s. 80—Evidence Act 
(I of 1872), s. 105—Absence of proper charge to Jury, 


In а Sessions trial the Public Prosecutor declined 
to treat certain persons; who. were essentially defence 
witnesses, as witnesses for the prosecution. On the 
application of the defence they were then called by 
the Court, and no question having been putby the 
Court, were cross-examined first by the prosecution, 
and next by the defence: 

Held, that the examination in this manner of the 
witnesses was highly improper. [p, 666, col, 1.] 

Тп the course of the’ preliminary enquiry in a 
Sessions case, when examined before the framing 
of thacharge, the accused stated: “Iam not guilty. 
I will make a statement later." In the Trial Court 
there was no further examination of the accused, 
under the provisions of section 289 and section 342 
of the Oriminal Procedure Oode: 

Held, that the case was eminently one in which 
an opportunity of making a statement should have 
been given to the acoused, [p. 666, col, 1.] 

In & Jury trial the record of the heads of the 
charge to the Jury began thus:—“Matters of law 
laid down for the guidance of the Jury, the defini. 
tion of hurt and grievous. hurt and the applicability 
of sections concerning right of private defence.” 
Then followed э statement of the case for the 
prosecution and of the case for the defence, The 
charge then concluded: “You will have to consider 
whether the absurdities, contradictions and dis. 
crepancies in the prosecution evidence are such as 
would arise naturally or are due to the fact that 
that story is a fabrication”: 

Held, thab there was no proper charge to the 
Jury. Lp. 666, col. 2, 

-Revision against an order of the Deputy 


Commissioner, Cashar, dated tha 7th July. 


1920. 

. Babus Dasarathi Sanyal, Upendra Kumar 
Roy, Debendra Narain Bhattacharee and 
Santosh. Kumar Pal, for the Petitioner, 

Mr. Langford James, 
Chatterjee and Frobodh Ohandra Ohatterjee, for 
the Opposite Party. 

Mr. Ashraf Ali, for the Crown. 


JUDGMENT,—In this ease tha asoused, 
a European British subjeot, was plased.on 
his trial before the Deputy GOommissioner 
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of Cashar on a eharge of having volun. 
tarily eaused grievous: hurt by means of а 
revolver to. one Gangadhar Goala. The 
trial was by & Jury of five Europeans and 
resulted in the acquittal of the: assused, 
The Losal Government having declined 
to prefer an appeal, the oase eomes be- 
fore us on an applieation in revision made 
on behalf of the somplainant, Gangadhar.. 

This application is made substantialiy 
on the ground that the trial bas been 
vitiated by serious irregularities in prose- 
dure, and by the failure of the presiding 
Magistrate to sum up the case to the Jury 
in any adequate manner. 

The &esused, one В. W. L. Road, is the 
Assistant Manager of a Tea Garden named 
Khoreal Gangadhar ia a cooly in that 
garden and has & daughter named Hira, 
some 13 or 14 увага of age. It js said 
that on the 18th of May the noaused mada 
immoral proposals to this girl Hira, and 
also approached the father on the subjeot. 
The sase for the prosesution then is, thas 
having failed in bis advanees, eventually 
on the 25th of May at about 10 Р, и, 
he went in person to the house of Ganga. 
dhar to eall the girl. A disturbanee ensued 
and the aesused used his revolver, firing first 
at Hira’s brother Nepal and then, on the 
arrival of the father, at the father, hitting 
him onthe right arm and then on the 
chest. 

The asensed has made no statement, but 
as gathered from the deposition of the 
Manager, Mr. Grant, and the oross.examina- 
tion of other witnesses, the defenee ap- 
parently is that on the night in question. 
after dinner the aoesused taking the re. 
volver went after в barking deer, and 
erossing a swamp, lost it in the thiok 
jungle beyond. He was then near the 
eoolis lines and the  eoolies finding him 
there, not understanding hia language (he 


. had arrived from England only two montha 


before) and possibly misapprehending 
his purpose, set upon him with sticks and 
stones. In order ёо disperse them he 
used his revolver, firing in the air and 
upon the ground, One or more of his shata 
must have hit Gangadhar, 
. That the trial was oharaeterised by 
gfave irregularities oannot be gainmaid. 
In the. ease of three Police witnesses, 
the eyidenee given by them in the sourse 
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of the preliminary inquiry. was read over to 
them and treated ая their examination- 
in-shief on the firat part thereof in the 
Trial Court, 

A map or plan prepared by the investi- 
gating Superintendent of Polise was not 
admitted in evidenee on the ground that 
it had not been drawn to seale. The 
Jury were thus left without the assistance 
‚в map would have given them in their 
: appresiation of the evidence. 


Of the witnesses examined two are](1) Mr. 
Grant, the{Manager of the garden living 
in the same bungalow with the aosused, 
and (2) Kali Kumar Das, the garden 
elerk, The Publio Prosesutor . deolined to 
treat these persons as witnesses for the 
prosesulion, Apparently on the applieation 
of the defense they were then salled by 

: the Court, and no question having been 

put by the Court were sross-examined 
first by the prosesution, and next by the 
defense. The examination in this manner 
of two witnesses ,(and more partisnlarly 
the examination of. the Manager), who were 
essentially defence witnesses, was highly 
improper. In the sourse of the preliminary 
enquiry, when examined before-the fram- 
‘ing of the sharge, the aesused stated: “Iam 
not guilty. I will make a statement later," 
In the Trial Court there was no further 
examination of the saeeused, under the 
provisions of section 289 and sestion 342 
of the Oriminal Prosedure Code, though 
the present sase is eminently one in 
which an opportunity of making а state- 
ment should have been given to the 
assused. 


Lastly, we some to the sharge to the 
Jury. The reeord of „the heads of the 
sharge begins thus: "Matters of law laid 
down for the guidanee of the Jury, the 
definition of hurt and grievous hurt and 
the applicability of sestions conserning 
right of private defense." Then follows 
& statement of the ease for the prosesu- 
tion and of the oase for the defense 
practisally as already set out in this 
judgment. The eharge then sonsludss: 
“You will have to sonsider whether the 
absurdities, sontradistions and discrepancies, 
in tke proseaution evidence are such ' ав" 
wonld arise naturally or are due to the 
faot that that story ia a fabrication.” 
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It is impossible from this resord to say 
how the law regarding the right of private 


defense was explained to the Jury, There 
was, if appears, no  referense to the 
provisions of seetion 80 of the Indian 


Penal Code, or of sestion 105 of the 
Evidense Ast. How the evidense was 
summed up, if at all, does not appear; 
we find, for instanse, no referenee to the 
medisal evidense in respeot of the injuries 
on the somplainant, and we ‘san only 
regard the soneluding sentenes as advocasy 
and поё as a judieial utterance, 

The absense of any proper harge to 
the Jury and the irregularities we have 
already notised, sonstrain us to the воп: 
slusipn that the trial of the aseused was 
sondusted in an atmosphere of prejudise, 
and that there has been in effest no 
trial at all, 

We have been taken over the whole 
of the evidenss. Upon its value, we do 
not wish to make any somme at, It ia 
suffisient to say that there is evidense 
proper for the dispassionate sonsideration 
of a Judge and Jury. We must, therefore, 
set aside the acquittal of the aesused and 
direst that he be eommitted to this Court 
for - trial, 

Retrial ordered. 


PATNA HIGH COURT. 
OniminaL Revision Peririow No. 46 or 1921, 
Mareh 1, 1921. 

Present: —Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justiee Adami. 

JAI SINGH. гир OTHERS —PxTITIONERS 

Р versus 
EMPEROR-—OrrosrrE PARTY., 


Qriminal Procedure Code (Act V of 1898), зв, 107, 
112—Order not containing substance of information 
received—Irregularity—Prejudice-—Notice, 


The mere fact that an order under section 112 


.of the Oriminal Procedure Oode, requiring the 


accused to show cause why they should not be 
proceeded with under section 107 of the Code, does 
not set forth the substance of the information 
received by the Magistrate, will not vitiate the 
proceedings if in fact 16 did not in any degree 
prejudice the accused and they had ample notice of 
the case made against them and ample time to 
produce their evidence [p. #68, cols. 1 & 2.] 

Ramkishore Acharjee Chowdhry v. Arip Khan, 21 
W.B. Ог. 6 and Jatprakash Lal, In the matter of the 
petition of, 6 A. 26; A. W.N. (1888) 208; 8 Ind. Dec. 
(м. я.) 641, referred to. 
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Oriminal revision against an order of the 
Distriet Magistrate, Saran, dated the 8th 
December 1920. 

Mr. Gour Ohandra Pal, for the ‘Appellants, 

The Assistant Government Advocate, for 


the Crown. 
JUDGMENT. 

Милив, О, J.—This is an applisation in re- 
vision from an ‘order of the Distriet Magis- 
trate of Saran, dated the 8th Desember 
last, refusing an applieation to eansel & bond 
binding over the appellants to keep tke 
pease. It appears that information was 
lodged at the Thana at Оһарга on the 
13th July last year against the aeeused 
persons, to the effest that whilat the som- 
plainant was sarrying on his ordinary avoca- 
tions in one of his own fields, he was 
shased by the assused armed with lathts 
and garassas and would have been very 
severely beaten but for the faet that he 
managed to essape by running away, It 
appears that there has been some litiga- 
tion between the somplainant and his family 
on the one hand and several of the aseused 
on the other, and those of the aseused 
who were not astually parties to the 
litigation are elose relations, On reeeipt 
of the information at the Thana, the Writer 
Head Constable held an investigation on the 
spot and sabmitted a report resommending 
proaeedings against the aseused under ses- 
tion 107 of the Oriminal Proeedure Coda. 
Thereupon а notiee was issued by the Sub- 
Divisional Offiser, stating that "whereas it 
appears from the report of the Writer Head 
Constable, Thana Ohapra, that 12 persons" 
(whose names are given insluding the 
present appellants) “within the 10081 limits 
‘of my jurisdietion are likely to  eommit 
a breach of the peace with Sakaldip Singh" 
(the complainant) "on aesount of his institut- 
ing а oivil suit against Bala Singh and 
others for realisation of hie debt, I, there- 
fore, order tbem to appear on the 3rd 
‘Angust 1920 to show sause why each of them 
. should not be ordered to exesute a bond for 

Rs, 200 in two sureties of Rs. 100 eaeh to 
keep the pease for one year.” In due 
eourse the аововеі persons appeared and 
evidense was taken both on behalf of the 
eomplainant and on behalf of the a&asused., 
The enquiry lasted for some days and it 
was adjourned from time to time. In the 
result the léarned Magistrate eame to the 
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sonslusion that some of the asensed persons 
had not been proved to have taken any part 
in the proseedings eomplained of and also 
that they had no eommon interest in the 
matter with the others, who were the 
prinsipal persons sonserned in the dispute 
between the eomplainant and themselyes. 
But with regard to the others he found 
that they had in faet tried to assault the 
somplainant and later on when the Writer 
Head Constable made his investigation, that 
they were still then in & eondition of mind 
and intention whieh showed that they were 
Jikely to sommit a breaeh of the pease and 
he, therefore, ordered eash of those who are 
the present appellants to exeeuts a bond 
of Rs, 100 with two sureties of Rs. 50 eash 
to keep the pence for one year or, on failing 
to do so, to undergo simple imprisonment 
for the same period. An applieation was 
made to the Distriet Magistrate to set aside 
that order, but as it appeared to him that 
there was no good ground for eaneelling the 
bond, he rejested the applisation, 

It is from that order that the present 
applieation in revision is made to this Court. 
It is sontended, in the first plase, that the 
order served upon the assused persons did 
not properly somply with the provisions 
of sestion 112 of the Criminal Prosedure 
Code, whish provides that when a Magistrate 
aeting under sestion 107 deems it nesessary 
fo require any person to show eause under 
that seetion, be shall make an order in 
writing setting forth the substanse of the 
information reseived, the amount of the bond 
to be exesuted, the term for whieh it is to 
be enforeed and the number, sharaster and 
elass of the sureties required, The aom- 
plaint now made against that order is that 
it did not set forth the substanse of the in- 
formation reseived and sertain cases have 
been drawn to our attention in whish it 
has been held that where a notiee of this 


. description is given, the Magistrate should 


give notise to the party who is to be 
affected by it of the partionlar eonduet on 
his part which is aomplained of and that 
the notise should sontain elear and definite 
information of the kind mentioned in sestion 
107 directly affecting the person against 
whom 'prosess is issued, It ia said that 
in*the present ease no sush elear and 
definite information was- given. The two 
eases relied upon do not appear to moto 
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bear ang resemblanes to the fasts of the 


present ease. The first one, that of Eam-. 


kishore Achapice Chowdhry v. Arip. Khan (1) 
was а Gase where eertain acts on the part 
ef the persons served were stated in the 
notise as being those relied upon, for 
showing that there. was a likelihood of a 
breaeh of the pease, but. when the matter 
same. before the Magistrate the ense there, 
set up was entirely abandoned and a 
new ease alleging different faeta waa attempt- 
ed to be. made, against the persons 
sharged, and it was held in that sase 
that as they had had no notiee of what 


the nature of the somplaint against them, 


was, they alearly had no opportunity when 
they appeared before the Magistrate of 
produeing any evidense to rebut that charge. 
In the other ease, that of Jatprakash Lal, 
In ihe, matter of the Petition of (2), the matter 
was there referred to в Fall Benah upon 
the question. whether a Magistrate of one 
distriet had power under the law to issue 
process ‘for taking security to keep the 
pease from a resident of another Magis- 
trate’s district. That matter was referred 
to the Fall Bench who gave their opinion 
upon the' point, and when it same bask 
again to the Referring Court that Court, 
aosepting that deeision, had to quash the 
whole of the Magistrate's proseedings with 
referense to the applisation, but in the 
eourse of delivering their judgment the 
Court stated that information of the kind 
mentioned in sestion 107 must be of a 
lear and definite kind directly affeoting 
the person against whom prosess is issued 
and it should disslose tangible fasts and 
details, so that it may afford notice to 
вов person of what he is to some pre- 
pared to meet. {nthe present ease, having 
regard to the, sourse whieh this ease 
took, espesially having regard to the 
investigation whieh was made by the 
Writer Head Oonstable and the fast that 
the ease was adjourned from time to time 
to admit of further evidenee being given 
by tbe parties, 1 there s&n be no question 
whatever that in faet the appellants had 
emple . notise of the ease that was made, 
againsí them .and also ample time to 
produse any inn in support of , thair 

. (1) 21 Ж. В.:0 . 

(2) 6 A., 26; Vi que) 208; 8 Ind, рес. (х, &.) 
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own sage, and no objestion was. ever taken 
from first to last before the Magistrate 
that they had bean in any way hampered 
or embarrassed by reason of any defest-in 
the notioe, and even agsuming, without 
deciding, that there was some defeat or 
irregularity in. the form. of the notiee 
servad, I am quite satisfied that, if that 
must be taken to hava been ao, it did 
not in any degree. prejudice the appellants 
in putting forward their oase before the 
Magistrate and under the provisions ‘of 
geation 537 of the Criminal Prosedure Code, I 
do not think that even if it were thought 
there had been some teshnieal omission in 
the form of that notice, we have any power 
to reverse or alter the ‘order made by 
the Magistrate in the present oases. That 
really was the substance of the application 
made before us to day and that point, dn 
my opinion, fails, 

A further point was made, although 5 
seriously persisted in, that the learned Magia- 


‘trate who. made the order had not dealt with 


the ease of each individual person amongst 
those against whom the notiee was issued, І 
have read his desision in the ease and it seams 
to me that that point also must fail, What 
he said is (dealing with the eaae against all the 
accused): “1 am, however, doubtful whether 
Jeonandan, Dhanji, Umanath Chaube, Ambies 
Chaube took a leading part, if at all any part, 
in the proseedings. The last two, have no 
sommon interests with the prinsipal assused 
&nd no pattionlar aot is attributed to Jeonand- 
an and Dhanji, who are only mentioned -as 
present af the bar tree. The other aeensed 
onse tried іо assault the eomplainant and ' 
another time before the WriterHead Constable 
were likely to sommit а breash of the pease, 
and it is likely that they may commit a breach 
of the peace in future.” It was not neeessary 
fór the learned Magistrate to mention eaeh of . 
the appellants by name. Не had the evidenee 
before him dealing with their asts as a whole 
and evidense of their presence on the osoasion 
and of what they did, and the manner in 
whieh he differentiates between the evidense 
against some of them and. the evidense 
against the rest was, in my opinion, a perfestly 
proper and regular way of desling with the 
evidence. In these eirsumstanees I think 
that this applieation should be rejeeted, 

' Арамт, J;—Iagree. 


ORR Application rejected, 
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BOMBAY HIGH COURT. 
OniMINAL Appitcation FOR Revision No, 191 
cr 1921. 

September 21, 1921. 

Present: —Sir Norman Maoleod, KT., 
Chief Justise, and Mr. Justise Shah. 
GULABJAP—AccosEep No. 2—APPr10:NT 
versus 
HMPEROR—Responpent. 


Criminal Procedure Code (Act V of 1898), s. 342— 
Summons case— Eaamination of accused—Irregularity. 


The omission by a Magistrate to examine an accused 
person, in & summons case, under section 342 of the 
Oriminal Procedure Code, is an irregularity which 
vitiates the conviction. [p. 669, col. 2; 670, col. 2.) 

Fernandee v. Emperor, 69 Ind. Сак. 129; 22 Bom. 
L. В. 1040; 45 B. 672; 22 Cr, L. J. 17, followed, 


Criminal application for ravision from 
sonvistion and sentenes passed by the Acting 
Fourth Presidency Magistrate, Bombay. 

Mr. A. A. Adarkar, for the Acoused. 

Mr, 8. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT, 

Maorxob, C. J.—The sesond aésused was 
sharged before the Honorary Magistrates 
‘together with three other persons with 
having sommitted an offense under seation 
. 120 of tha Bombay City Polias Ast. The 
‘ease was transferred to the  Presidenoy 
Magistrate’s Court, and eventually the first 
three aesused were found guilty and fined. 
The sesond aeeused has applied to the High 
Court to exercise its revisional powers, on 
‘the ground that the assused was not ques: 
tioned under seetion 342, Criminal Procedure 
Code. We called for a report from the 
Magistrate who tried the oase, and he saye:— 
“It seems from the resord that she 
(accused No. 2) was not examined by me 
under sestion 842, Oriminal Prosedure 
Ооде, аз she ought to haye been, after the 
evidenee for the prosecution had been taken, 
This, probably, was due to an oversight, 
as it is my invariable practise to examine 
an aacused person under seotion 342, 
‘Oriminal Prosedure Oode, in every ease in 
whish the plea is of not guilty. I have 
only to add that the applisant was represent: 
ed by a Pleader, and salled witnesses on 
her behalf, so that she must have baen per- 


festly aware of the speeifis eharge, and the 


allegation she had ќо таве.” 
Now ‘it‘has been desided by this ‘Oonrt in 
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Fernandez v, Emperor (1) that the omission 
by the Magistrate to examine the aos used 
person as required by section 342, Criminal 
Prosedure Code, is an irregularity which 
vitiates the eonvietion| We аге not at 
liberty to ‘differ from that deeision without 
referring the matter to a Full Beneh. I do 
not think we should do that in this ease. 

The remarks that I shall make are only 
for the purpose of drawing the attention of 
Government to the provisions of веоёіоп 
342, Oriminal Prosedure Code, whish, in my 
opinion, taken in eonjunetion with the pro. 
visions of sestion 364, Oriminal Prosedure 
Code, require amendment. Seotion 241 and 
the following sections lay down the prose. 
dure to be observed by Magistrates in the 
trial of summons eases. Under sestion 94% 
the Magistrate has to аке 811 suoh evidenea 
as is prodused iu support of the prosesution 
if the aesused does not admit the offense, 
and also to hear the aeeused and take all 
such evidense as he produees in his defence; 
and under sestion 245 the Magistrate shall, 
if he thinks fit, examine the sssused at the 
slose of the evidenee, Nothing is stated in 
those seations with regard to the Court ques- 
tioning the aseused before he enters upon 
his defense, so as to give him an opportunity 
of explaining.the evidenee given against him 
by the proseeution. ' 

But under sestion” 342, whioh oomes in 
Chapter XXIV, headed “Ganeral Provisions 
as to Inquiries and Trials," the Court shall, 
for the purpose of enabling the aeoused to 
explain any eirenmstaneses appearing in the 
evidence against him af апу stage of any 
inquiry or trial, question him generally on 
the саве after the witnesses for the proseon- 
tion have been examined, and before he із 
ealled on for his defense. 

It has been contended that none of the 
sections prescribing the procedure to be 
‘followed in summons eases contain the words 

before he is salled on for his defense," 
whereas in the seotions presoribing -the 
procedure to be followed in the trial of 
‘warrant and sessions eases those words are 
‘used, and, therefore, it was not intended that 
it should be obligatory on the Court to ques- 
‘tion the авепвей in summons oases, as section 
Hs ы required that the asaused should ‘be 

eard. n Е 


(1) 59 Ind. Cas, 129; 22 Bom, І, В, 1040; 45 В. 6 
22 Or, L. Ј, 17, : 3 
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I doubt whether that is & sound argument, 
as every aesused person has a rightto be 
ealled on for his defense, and when seotion 
244 lays down that the Magistrate shall hear 
the  aseused, it sertainly means that he 
should ask the asoused what he has to say in 
his own defense against the sharge whieh 
has been brought against him, and in 
explanation of the evidenee whieh has been 
led to support the sharge, It doesnot seem 
to me that there is very mush difference 
between hearing the acoused and questioning 
him generally to enable him to explain the 
eireumstanees appearing in the evidence 
against him; and if it had not been for the 
provisions of section 364, it would be per- 
festly correct if the Magistrate, in trying a 
summons ease, in whioh he has not to take 
down the evidences, simply resorded the faaet 
that the aseused had been questioned under 
section 342, 

But unfortunately sestion 364 (1) pre- 
seribes that— 

"Whenever the aesused is examined by 
any Magistrate......the whole of sush exami- 
nation, ineluding every question put to 


him and every answer given by him, shall: 


be resorded. in full in the language in whish 
he is examined, or, if that is not prastisable, 
in the language of the Court or in English: 
and sueh resord shall be shown or read to 
him, or, if he does not understand the langu- 
age in which it is written, shall be inter- 
preted to him in a language whioh he under. 
stands, and he shall he at liberty to explain 
or add to his answers." 

By sub-sestion (2) — 

"When the whole is made conformable to 
what he deelares is the truth, the resord 
shall be signed by the aosused and the 
Magistrate or Judge or sush Court, and sush 
Magistrate or Judge shall aertify under his 
. own hand that the examination was taken in 
his presense and hearing, and that the resord 
contains a full and true aeeount of the state- 
ment made by the aceused.”’ 

So that even when the Magistrate is not 
obliged to resord the evidenee, he has to 
examine or question the assused under 
gestion 342, and then he has to observe all 
the provisions of seetion 364, with the result 
that the time required for the hearing of the 
ease may be extended to a period quite out 
of proportion to the time whieh would 
ordinarily be taken in desiding whether the 
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agcused was guilty or not of the sharge 
against him. 16 seems tc me, therefore, that 
while it is obligatory on the Magistrates to 
give the asaused an opportunity of explaining 
the evidense against him assording to the 
provisions of sestion 342, Criminal Prosedure 
Code, it iscsrtainly desirable that he should 
not be hampered in these petty eases by the 
provisions of sestion 36+, Criminal Prosedure 
Code. However, that is not a matter whish 
this Court ean deal with, and it must be left 
to the Legislature to relieve the Magistrates 
of the burden which at preasnt is east upon 
them. 

The result must be in this oase that as the 
&asused was not examined, the aonvistion. 
must be sət aside, and the fine, if paid, 
refunded, 

Ssau, J.—I sonsur in the order proposed, 
As regards tho applisability of sestion 342 of 
the Oriminal Proeedure Code to the trial of 
summons‘aases by Presidensy Magistrates 
and the effest of nob examining ап aseused 
person as required by that sestion in sush 
eases, I have nothing to add to what I have 
stated in my judgment in Fernandez v. 
Emperor (1), The seetion applies to sush, 
trials, and it is obligatory upon the Presi. 
deney Magistrates to examine the aesused 
after the evidenee for the prosesution is 
finished, with a view to enable him to explain 
the evidence against him. 

As regards the obligation to resord the 
examination of the aesused in the manner 
required by seetion 364 of the Оойв of 
Criminal Prosedure, the matter stands on a 
different footing; besause the non-somplianae 
with the provisions of that sestion may not 
necessarily involve the same sonsequences 
as the failure to observe the provisions: of 
seation 342 does. Аз the sestion stands at 
present, [am of opinion that 16 is obligatory 
upon the Magistrates to resord the examina- 
tion of the aesused in the manner provided 
by the sestion. But I entirely agree with 
the observations of the learned Chief Justiea 
that in the esse of Presidency Magistrates it 
may be desirable to relieve them from the 
obligation to follow the provisions of that 
seotion in resording the examination of the 
aseused persons in summons eases. 16 is to 
be noted that as regards the examination of 
an aseused person in summary trials outside 
the presidensy towns, sub-sestion (4) of 
gestion 364 provides that the provisions of that 
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sestion will not apply tosush examination. 


It is also significant that the Presidency 
Magistrates have been given very wide dis- 
sretion in the matter of reeording evidense 
in eases in which the sentenses would not be 
appealable; and it would be oonsistent with 
the poliey indisated by these provisions in 
the Code of Oriminal Prosedure to relax the 
provisions of sestion 364 of the Oriminal 
Prosedure Oode in the direotion suggested, so 
far as the Presideney {Magistrates are воп- 
serned, 

7. Е.) 

Oonviction sek aside, 





PATNA HIGH COURT, 
Governmanr Apprat No. 4 or 1920. 
January 31, 1921. 

Present :—Sir Dawson Miller, Kr., 
Ohief Justise, and Mr. Justies Adami. 
EMPEROR--APPALLANT 
versus 
BHIMLAL OHAMAR—Acousnp— 

: RESPONDENT, 

Oriminal Procedure Code (Act V of 1898), s.417— 
Acquittal— Appeal—Jury — irial-—Murder—Non-direc- 
tion as to minor offence~-Misdirection—Penal Оойе 
(Act XLV of 1860), s, 802, 


Where the facts of a case show that it is a case of 
either murder or nothing else, the non-direction by a 
Sessions Judge of the attention of the Jury to the 
fact that even if an offence under section 402 of the 
Penal Code has not been made out, the facts estab- 
lished might constitute a minor offence, does not 
amount to a misdirection, (p. 672, col. 2.] 

A mere failure on the part of the Sessions Judge 
to point out to the Jury all the matters which may 
be considered by them in evidence, that is, matters 
which have been established by the evidence, does 
not necessarily amount to a misdirection to justify 
a High Court to interfere with an order of acquittal, 
Гр. 671, col, 2.] j 

Appeal under the direstion of the Іова] 
Government against an order of asquittal by 
the Sessions Judge, Patna. 

The Government Advosate, for the Crown. 
Messrs, 4. О. Pal, J. О. Singh and P, N, 
sé, for the Aseused. 


JUDGMENT, 
О, J.—This is an appeal 
n behalf of the Orown under 
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seotion 417 of the Code of Criminal Prosedure 
from a verdict of asquittal in a trial for 
murder held before the Sessions Judge of 
Patna and & Jury on the 2nd August 1920. 
The Jury unanimously found the aesused not 
guilty of the sharga of murder, and the loarn. 
ed Judge stated that in view of the unsatis- 
fastory state of the evidence he was not 
prepared to disagree with the unanimous 
verdist of the Jury, and the sseused Bhimlal 
Ohamar was asquitted and set at liberty. 
The grounds of appeal, whieh have been put 
before us for our sonsideration, are that the 
learned Sessions Judge did not direst the 
attention of the Jury to the faet that even 
if an offenee under sestion 302 of the Indian 
Penal Code had not been made out, the faeta 
established might have sonstituted a minor 
offense and that the non-direstion amounted 
to а misdirestion, and therefore, the verdiet 
was liable to be set aside. It was further 
eontended, but not pressed, that there waa 
a misdirestion on the part of the learned 
Sessions Judge in that he did uot point out 


‘tothe Jury that the deoeased shild, whose 


death the авоцве is alleged to have caused, 
was the last so sharer with him in the 
ineome arising from his business as Obamar 
and that he would be materially benefited by 
getting the shild out of the way. I may say 
at onse with regard to this last point that 
16 is not a matter whieh ought to influenea 
this Court in an appeal against an aequittal, 
besause itis not a misdirestion but а mere 
non-direetion or a failure of the Judge to 
point out what the prosesution sonsidered to 
have been a material part of the evidenae, 
as showing a motive on the part of the 
aesnused, and а mere failure on the part of the 
Sessions Judge to point out to the Jury 
all the matters whieh may be eonsidered by 
them in evidenae, that is, matters whish have 
been established by the evidense, dows not 
nesessarily amount toa misdirestion which 
in the ease of an appeal against an aequit. 
tal would justify the Oourt either in deeiding 
the sase itself or sending it bask for a new 
trial, 

With regard to the main ground of appeal 
the learned Government Advosate has stated 
what the ground of appeal is and pointed 
outo us very properly what he sonsidera 
to be the law upon the subjest, and speaking 
for myself I entirely agree with his view. 
He has not gone in detail into the evidones, 


1672 
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but we have had an opportünity of sonsider- 
ing the:evidenee and it. would be extremely 
diffisult in this ease for the Court to- arrive 
at (the..seonelusion -that there had been а 
non-direstion whieh amounted to a misdirec- 
‘tion, iso that we ought to send the sase back 
-fora new trial. ‘The point whish has -been 


istated, but not argued at any length: besause. 


tthe learned Government Advosate feels, as 
'T feel, the'diffisulty about it upon the evidense, 
da that the learned Sessions: Judge failed in 
"his duty insumming up to ihe Jury in point: 
cing out that although the aceused might'not 
the guilty of the offense of murder under 
‘gestion 302 of the ‘Indian Penal Code, it was 
rstill-open to the Jury to-find that he might 
tbe‘guilty..of salrable homicide not amounting 
“to murder. It-is not contended that any of 


=the ‘exeeptions to seation 300 of the Indian 


"Penal Gode sould possibly have any applica. 
‘tion in the'present ваве, aud, therefore, the 
only possible manner in whioh the Jury, if 
. they should боше to: the вопоїцвіоп of faet 
that taurder-had not been committed, might 
„still find the aceused guilty of culpable 
chomiside not‘amounting to murder was that 
"they. sousidered:that the asoused did in. fact 
“bring-aboutithe death ‘of ^the: ehild, but that 
xthésiraumstariees" were such ‘that he did not 
“know ‘and sould not know;that what, he was 
i doing waa likely-to cause death. Now: having, 


‘read ‘the evidense whieh it is unnesessary #0, 


-xefoi'to in detail but'whieh may very shortly 
Бе: ‘stated, it seems to me. that this is a ease 
‘in which it was either murder or nothing. 
“The facts; ‘shortly . stated, are that the 
<ввопаей, who sinse his brother’s death a 
few. months warlier was the sole surviving 
“male member together with his brother's 
` коп of his: family, had refused to maintain 
“the -son of his deceased brother, a small boy 
‘of some 12 or 2 years of age. There bad 
-been а panchayet of his sastemen and they 
! had aome tco the sonelusion that the assused 
-onght to‘share the family income with the 
әһд, The -aeousedUhad xefused to do so. 
"Не had thereupon been importuned both by 
his deseased brother’s wife and by his mother 
‘4o'share therfemily income ‘with the small 
‘boy or at least to provide for his maintenanee. 

· Matters’had: reached a climax on the night 
‘Hefore'the alleged murder.and the . assused's 
‘mother. had ‘apparently :had :а quarrel with 
shim on tha subject. .- 
eyaorning, пееше to. some 6 .or Я witnesses, 
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itis shown that the aesused early іп ће 


morning, when the small boy was playing 
with his sister, a girl of some 6 years of agë, 
seized the. boy by the. feet and dashed his 


head against a фа! tres, with the, reault that ` 


“the child died a few hours afterwards in 
hospital. . 
about the head, most of the bones, had bean 


, broken and thera ean Бә no doubt that if the 
"evidense was assepted, it was clearly a case 


of ‘murder and nothing else. It is to my 
‘mind impossible to conosive in sagh oir- 


cumstances that a person in the position of . 


the neoused, treating a child in that, manner, 
.sould not have understood what the natural, 
eonsequenses of sush an ast would be and 
"therefore, it seems to me that it was. quite 
immaterial that the Sessions Judge did not 
direst the Jury that if in fast a murder wore 
not sommitted, they might still soma to the 
‘onclusion that a lesser offenes of sulpable 
homiside, not amounting to murder had bean 
"eommitted; The learned Government Ad: 
voeate felt the diffisnlty in pointing ont any 
‘fasts whioh ‘might have justified sash а 
"verdiet and, therefore, he did not go into the 
-fasts of the oasa, Не also ‘agrees that if the 
fasts show that the, ease ia one really of 
“murder ог-- nothing, ‘else, it” ig ‘immaterial 
that the learned Sessions Judge did not 
:direat the Jury, ^in. -the -event -.of. their 
failing’ фо find iB- wandiat of murder, sto :80h- 
ogider whether “it “did »not;  &mount: to ‘the 
lesser offense, The ‘evidence "üpon ‘ths 
-question. of whether. .or-.not -the .aesused 
“didceommit the., во. ‘aomplained of sears 
ato haye . been? all :one sway. -Phere -were 
“some. ‘slight 'disstepansies: ‘in détails "be. 
“tween stha, various ‘eye: -witnésses, but “for 
воще “redsonowhish | 16 18 impossible to explain 
пож, ће Jürg appear о :-have:'rejested. ‘the 
“-eviderss ivén by the Witnesses, “They were 
the judges" Of ‘the: ; qüéstiori ‘of fact. ‘They 
-were at liberty : £o ;rejeot. the | втійепве: if 
they-did mot think it worthy. sof. redonos and 
apparently that is the only igroáüd ‘iipon 
which they arrived at their desision.. It is 
дов -роввіб1е for‘this-Odurt sitting ‘in appeul 
to question that verdie$ and‘as the’ prosesü- 
tion hasfailed to make out that there-was- any . 
-material non-direction"in the заве, I think 
4 that this appeal must be dismissed; · : "t “ 
ЮР. |, ct Але i 
TRIN LE Ле ы дшн? 
Hu 


It was. very: severely wounded ` 
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ALLAHABAD HIGH COURT. 
Firat Arrear FROM Ornar No. 23 or 
1921, 

Jaly 25, 1921, 

Present; —Mr, Justise Tudball and 
Mr. Justice Sulaiman. 

Hai MUHAMMAD YAKUB AND ANOTHER 
—JDEFENDANTS-—ÀPPELLANTa 


versus 
Lola KANHAI LAL AND ANOTHER— 
PLAINTIFFA— RESPONDENTS, 


Pre-emption—Muhammadan Law—Pre-emptor both 
shafi khalit and shaf jar—Vendee shafi khalit only 
~— Preferential right—Pre-emptor and vendee having 
equal status —Procedure—Pre-emption, object of. 


Under the Muhammadan Law of pre-emption a 
person who is a shafi khalit has no preferential 
right of pre-emption over another shaf khalit by 
the fact of his being also a shafi jar. [p. 673, col. 2 } 

The prevention of the inconvenience which may 
result from the introduction of a disagreeable 
stranger is not the only object of the rule of pre- 
emption. The rule is also based on the ground 
that the rights of all pre-emptors having equal 
rights against a stranger are the same tater se, and 
one pre-emptor cannot steal a march over the others 
by meking a purchase behind their backs. Therefore, 
where in a pre-emption snit the plaintiff and the 
vendee are found to be of equal status, they have 
equal rights inter se and the property should be 
divided equally between them. [р, 674, col. 1.] 

Amir Hasan v. Rahim Bakhsh, 19 А. 466; A. W. N, 
(1897) 118; 9 Ind. Dec. (N. 8) 300 and Abdullah v. 
Amanatullah, 21 А. 292; А. W. N. (1899) 82; 9 Ind. 
Dec.’ (N. в.) 895, followed. 

Baboo Moheshee Lal v. G. Ohristian, 6 W. В, 260, 
Teeka Dharee Singh v. Mohur Singh,7 W. В. 260, 
Lalla Nowbut™ Lali v. Lalla Jewan Lall, 4 ©: 831 


(È: 8.)5-2 О. L. В. 819; 4 Ind. Jur. 178; 1 Shome L. 


В. 212: 2Ind. Dec. (м. з.) 527 and Baldeo Das v. 
Badri Nath, 2 Ind, Oas. 458; 6 A. L: J, 690; 81 A. 519, 
xeferred to, 

First appeal from an order of the Addi. 
tional Judge, Bareilly, dated the 9th 
November 1920, 


Mr. Nehal Ohand, for the-Appallants, ~ 


Mr. P. N. Banerji, for the Raspondents. 


. JUDGMENT,— This isa defendants’ appeal 
arising. ont of a suit for pre-emption ofa 
house sold: by & Hindu vendor. The-slaim 
was based оп an alleged" oustom' enibody- 
ing.the rules of Muhammadan Law. The 
plaintiffs: are skafi khalit as well shafi jar 
of the vendor; and- the verdees sre- shaft 
khált, Thus tlie plaintiffs and the vendees 
both some in the sssónd elass, and the 
plaintiffs also. come in the: third. slasa of 
pre-empiors.: The Oourt of: firsb instanae 
framed seven issues, but dismissed the 
slim -on the'sole ground that bath ‘the 
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plaintiffs and the vendees being of equal 
status, the suit was not maintainable. The 
lower Appellate Court, relying cn the вв 
of Amir Hasan v, Rahim Bakhsh (1), was of 
opinion that that ground was inenffisient 
for the dismissal of the whole suit, and 
remanded the ease for disposal of the other 
issues. The defendants have some up in 
appeal to this Court asd challenge the 
finding of the lower Appellate Court, The 
plaintiffs have filed erogs-objections and 
urge that they have a preferential right as 
against the defendants. 


Tha esross-objestions can be disposed of 
at onoe, The plaintiff and the vendees 
both some іп the sesond olass as shkafi 
khalit, The fast that the plaintiffs are 
also shaf jar and come in the third elasa 
sannot give them any preferential right 
over the defendants, The oeross-objeotions 
are, therefore, without any forse, and the 
whole suit cannot be deoreed. 

As to the appeal the position is this. 
Neither of the Ccurts below have found 
whether any custom of pre-emption exists 
or what that oustom is. We do not know 
whether under sush a eustom the whole 
of the Muhammadan Law is applisable or 
not, Ав the incidents of this alleged custom 
have not yet been fcuod, we must assume 
in favoar of the plaintiffs that the whole 
of the Mubammadan Law applies, thongh, 
of sourse, when fasta have tobe gone into 
this may not necessarily be the ease, 

In two very old eases, vts., Babso Moheshee 
Lal v. G. Olrisiian (2) and Teska Dharee 
Singh v, Mohur Singh (3), it was held that 
under the Muhammadan Law the right of 
pre emption did not arise in oase of a 
purehase by a person who is himself a 
pre-emptor of the same olass as the plaintiff, 
No original authorities appear to have 
been eited before the Court. Theso oases 
were followed in the Full Bensh вазе of 
Lalla Nowbut Lall v. Lalla Jewan Lall (4), 
where a passage bearing on -this point in 
Hedaya, Book XXXVIII, Chapter 1, was 
explained away by saying that if had been 
misunderstood, 


(D 19 A, 469; A, W. N, (1897) 118; 9 Ind, Dec, 
(x. 8.» 800, 

(2) 6 W. В, 260, i 

. (3) 7 W. В, 260. . 

- (4) 40, 831(Е.В.); 2 C. L, R. 819; 4 Ind, Jur. bá 
1 Shome L, E. 212; 2 Ind; Dac, (х, в.) 527, 


FREI 
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In the ease of Amir Hasan v, Rahim 
Bakhsh (1) this Court, having had the 
advantage of seeing some original authorities 


sited by Mr. Karamat Husain, Counsel for. 


the appellant, went into the question af 
great length and disssented from the Calontta 
view. This ease was followed апа its 
prineiple was even extended in the ease of 
Abdullah y, Amanatullah (5). 

The. disputed passage in Hedaya is eer- 
tainly ambiguous and, therefore, insonalusive. 
But the other authorities quoted in Amir 
Hasans case (1), spesially Raddul Muhtar (also 
known as “Shami”) and Fatawa Alamgiri, 
both of whieh are most exhaustive and 
authoritative works on Hanafi Law, leave no 
doubt in the matter. Two more texts in 
Fatawa Alamgiri, whioh are not quoted 
in that judgment, are elesrer stil. In 
Volume IV, Chapter 2, it is quoted from Mohit 
Sarkhasi that if there are four eo-sharers 
in a house and oneeo sharer purshases the 
shares of two ao-sharers, one after the other, 
and then the fourth so-sharer appears, he oan 
share as pre«mptor in both the shares. 
Jn Volume IV, Ohapter 6, it is stated on the 


authority of Sharah Tahtawi that if a person . 


who is a pre-emptor purehases a house 
and then eomes another person who like 
him ів в pre-emptor, the Kazi shall deoree 
half the house in his favour; if, however, 
the sesond pre:emptor has в superior status 
then the whole house will be deereed to 
him, but if he is of an inferior status 
then he oan get nothing” by pre-emption. 
The prevention of the insonvenience 
whieh may result from the introduction 
of a disagreeable stranger is not the only 
objeet of the rule of pre-emption, as was 
supposed by Garth, О, J., in Lalla Nowbut 
Lall v. Lala Jewan Lall (4). The rule is 
also based on the ground that all pre-emptors 
having equal rights against а stranger, 
their rights are the same infer se. and 
one pre-emptor cannot steal a mareh over 
the others by making a purshase behind 
their baska, 
_ The Court of first instance has relied on the 
ease of Baldeo Das v, Badri Nath (6), where 
the plaintiff and the defendant having been 
found to be of equal status, the whole suit 
was dismissed. A perusal of the nofes of 
(5) 21A, 29% A. W. N. (1899) 82,9 Ind. Deo 


(s. a.) 895, 
(6 2 Ind, Caz. 458; 6 A, L. J, 690; 81 A. 519. 
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argument and the judgment in that ease 
will, however, show that the point whieh 
arises in this ease was neither raised nor 
argued there. The attention of the learned 
Judges was not even drawn to the previous 
ease of Amir Hasan v. Rahim Bakhsh (1), 
They only desided the point that - was 
raised before them, and sannot by impli- 
cation be taken to have dissented from 
the well-sonsidered view expressed in the 
earlier ease, ` 

We think that on the authorities, which 
are in sonformity with the  enunsiations of 
Mubammadan Jurists, the view of the Court 
below is sorrest. We  asaserdingly dismiss 
the appeal with oosts. 

The oross.objestions are likewise dismissed 
with вовёв. 

J, Р. Both appeal and cross- 
objections dismissed, 





SIND JUDIOIAL COMMISSIONER’S 
COURT. 
Juniorar MrecELLANEOUS No, 290 
or 1919, 
December 16, 1919. 

Present: —Mr, Kemp, A. J. О. 
Messrs. О, Н. PENNY AND OTHERS— 
PETITIONERS 
versus 


Messas, ATRAUSS Ф Оо,, LTP., AND OTHERS 
— RESPONDENTS. 


Arbitration Act (IX of 1899), s. 11— Application to 
file award—Oontract —Sale of goods —Place of perform- 
ance —Breach of contract —Jwrisdiction. 

A. Oawnpore firm sold toa Karachi firm certain 
goods on “Karachi Pass Terms,” whereby the sellers 
were to deliver the goods at Oawnpore Railway 
Station and obtain a Railway receipt in the 
name of the buyers, the goods were subject to 
inspection at Karachi and if found not according 
to the contract, might be either rejeoted or accepted 
with allowance and Уо per cent, of the price was to 
be advanced to the sellers at O&wnpore in exchange 
for the Railway receipt. The sellers failed to 
deliver any goods, The buyers went to arbitration 
and filed the award in the Karachi Court; 

Heid, that,as the performance of the contract by 
the sellers was to be at Ogwnpore and as no goods 
were consigned at Cawnpore, the breach ocoured 
there and that no suit lay at Karachi but that in 
view of the decision in Mayamal Bishindas v, Sanday 
Patrick $ COo., (1) the Karachi Court had jurisdic. 
tion to entertain the application to file the award, 

Charles Louis Drefus v. Jai Ohand, 18 Ind, Cam 
816; 54 P. W. В. 1918; 124 P, L, “В, 1918, Johnson 
v. Taylor Brothers j^ Co, (1919) 36 T. L, B. 62; 64 
S. J. 82, referred to. 


(1) 12 Ind, Cas, 662; 5 8, L, R, 97. 
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Application. 
JUDGMENT.—This is ап  applisation 


under sestion 11 of the Indian Arbitration | 


Aot (IX of 1899) to file an award passed on 
э referenee between a firm sarrying on a 
business at Karashi and a firm sarrying 
on business at Cawnpore, 

The Cawnpore firm sold to the Karaghi 
firm, on the 5th of May 1919, 300 bags of 
linseed on terms whioh are known as 
“ Karachi Pass Terms." The eonditions of 
the oontrast are on a printed form and the 
material eonditions, so far as this ease is 
eoneerned, were that the sellers were to 
deliver the goods at Cawnpore Railway 
Station and obtain a Railway reseipt in the 
name of the buyers, that the goods were 
subjeot to inspestion at Karashi and if found 
not acsording to the sontrast, might be 
‘either rejested or assepted with allowanse, 
and J0 per cent. of the price was to be 
&dvaneed to the sellers at Cawnpore in 
exehange for the Railway receipt, The 
sellers had the right, if they ehose, to be 
present at the inspestion of the goods by the 
buyers at Karachi, 

In the present ease the sellers failed 
to deliver any goods to the Railway Company 
at Oawnpore. The question is whether this 
Court would have jurisdietion to try a sut 
for damages for breash by the sellers of the 
eontraet, besause if во the buyers are entitled 
to refer the dispute to arbitration and to apply 
to have the award filed in this Oourt. Now 
admittedly the sontraat was made at Oawn. 
pore. Тһе defendante reside and carry on 
business at Oawnpore, It appears to 
me that the sellers were to perform the 
contrast by sonsigning at Oawnrore, in 
exehange for an advanae of 90 per sent, of 
the price, goods whioh were tenderable under 
the sontraet, If they did consign suah goods, 
then it might be contended that they had 
further to pass the goods in Karachi. Bat 
in the present ease the sellers failed to 
eonsign the goods at Oawnpore and, therefore, 
breash of the contrast appears tome to have 
ossured at Cawnpore. And if the goods 
whieh the sellers had to eonsign were goods 
whieh were tenderable under this sontraet, 
theu no further obligation lay upon the 
sellers sinse they had sonsigned such goods 
at Cawnpore. The performanse was also 
to be there, besause the goods were to be 
sonsigned there under a Railway reseipt in 
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the пате of the buyers and 90 per sent, of 
the prise paid. The effeat of the inspeation at 
Karachi was to turn the aeseptanee by 
buyers at Cawnpore Railway Station into а 
qualified one, vtz., sonditional on the goods 
being passed in Karashi. The view whieh 
I take of this sontrast, is that performanse 
by the sellers was to be at Cawnpore buf the 
buyers had the right to rejeot at Karachi. 
As по goods were eonsigned at Cawnpore, 
the breach оввпгей there. 

I am, therefore, very doubtful whether 
this Court has jurisdiston to file this award. 
But I am bound by the desision arrived at 
by a Benoh of this Oourt in Mayamal 
Bishindas v. Sanday Patrick & Oo. (1), 
although with great respeat to the learned 
Judges who desided it, I question if that 
deeision be воггевё. The award must, therefore, 
be allowed to be filed. I note that the view 
I take, seems to have been that held by Ken- 
sington, J., in Oharles Louts Drefus е Jat 
Ohand (2). А 

The next objection is that по dispute 
arose whieh sould be referred to arbitration, 
There is nothing in this aontention, besause 
16 is elear that the breash of the oontraet 
is disputed and, therefore, the subject-matter 
was one fit for referenae. 

The award will be filed with 
against respondent No. 2. 

Sinse writing the above judgment I have 
notieed в resently desided ease by the House of 
Lords which confirms the view I have taken. 
That was a sase of a c. t. f. sontraet and 
the Swedish seller failed to ship any goods. 
It was held that no suit lay in England at 
the instanee of the British buyer as the 
part of the sontrast whiah was to be perform- 
ed in England, viz, the tender of shipping 
dosuments, was not susseptible of individual 
performanee there independently of the fast 
of other and distinguishable parts of the son- 
traet, viz, the shipping of the goods abroad; 
Johnson v. Taylor Brothers & Оо, (3). In view 
of this proncunsement of the highest Tribu- 
nal in England,it may bseeome nesessary to 
raview the judgment of the Bensh of this 


sosts 


Ооп in Mayamal Bishindas v, Sunday 
Pairict $ Oo. (1). 
"E Pert ^. Award filad, 


(1) 12 Ind. Cas, 662; 6 S. D. E. 97. 
(2) 18 Ind. Cas, 316; 64 P.W. B. 1918; 124 P, L, 


Б. 1913, 
(3) (1919) 36 T. L, В. 62; 64 8, J. 82, 
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MADRAS HIGH COURT. 
FULL BENCH. 
Szcon» Озуп, Arrear No, 256 or 1920. 
Marsh 29, 1921. 
Present :—Sir John Wallis, Kr., Chief Justice, 
Mr. Justiee Spencer and 
Mr. Justice Kumaraswami Sastri, 
MUTHOORA PALLIATH PURAKKOT 
PARU alias PATHUMMA AND orars 
— PLAINTIFFS— Å PPELLANTS 
V6eTSus 
MUTHOORA PALLIATH PURAKKOT 
RAMAN NAMBIAR (KARANAVAN 
AND MANAGER or тнв TAVAZHI 
TARWAD) амр OTRERS— 
Devenpants Nos, 1 то 9 anv 11 ro 17— 
RESPONDENTS. 


Malabar Law—Tarwad—Apostacy—Partition— Caste 
Disabilities Removal Act (XXI of 1860), scope оу. 


A member of a Malabar tarwad is not entitled, 
by reason of his apostacy from Hinduism, to claim 
partition of tarwad property, which is impartible 
under the Marumakkathayam Law, and delivery to 
him of his share, [p. 678, col 2; p. 679, cols 1 & 2.] 

The ‘effect of the Caste Disabilities Removal Act 

is to pregerve existing rights of a convert but not to 
confer any new rights, such as aright of partition 
of property, which did not exist before in the, 
family to which the convert belonged. [p. 677, col. 
2; p. 679, col, 1; p. 683, col. 1.] 
: Seeond appeal against а deeree of the 
Court of the Temporary Subordinate Judge, 
Tellisherry, in Appeal Suit No. 490 of 1918, 
preferred against a deeree of the Court of tbe 
Prinsipal Distriet Mansif,  Tellicherry, in 
Original Suit No. 425 of 1916, 

This second appeal coming on for hearing 
on the 29th November 1920, upon perusing 
the grounds of appeál, the judgments and 
deorees of the lower Appellate Court and the 
Court of first instance and the material 
papers in the suit, and upon hearing the 
arguments of Mr, О. Madhavan Natr, Counsel 
for the Appellants, and of Mr. О. f. Ananta 
Krishna Atyar, Vakil for Respondents Nos. 1 
to 7and 10 to 15, and of Mr, B, Pocker, Vakil 
for Respondents Nos. 9 and 16, and the 8th 
Respondent not appearing in person or by 
Pleader, the Court (Sadasiva Aiyar and 
Ooutts Trotter, JJ.) made the following 


ORDER OF REFERENCE TO A 

ў FULL BENCH, • 
The questions of law involved in this ease 
‘até of great importance. We are aware that 
a саве involving similar questions was‘ eon- 
sidered and decided by a Bensh of this Court 


in Kunhichekkan v, Lydia Arucanden (1). 
The effeots of that decision seem to have been 
considered as во far-reaching and almost 
revolutionary that the lower Courts have, not- 
withstandinglthat decision, dismissed the anit 
of the plaintifs (Musalman sonverts) olaim: 
ing partition of Marumakkatbayam property. 
Both sides agree that the case із one fit to be 
desided by а Full Bensh so that the matter 
might be settled authoritatively as far as pos- 
sible. Under rule 2 of the Rules of the 
High Court, Appellate Side, we refer to a 
Full Bench the " matter ” (that is, this whole 
oase), as its “ determination involves а ques. 
tion of law ” of sush importanes. 





This seeond appeal same on for hearing 
befors a Full Beneh on the 16th Mareh 192]. 

Ме, О. Madhavan Nair, for the Appel. 
lants,—' There is a disruption of the joint 
family when a member of the Marumakka 
thayam family besomes a convert to a different 
religion. 

(Warur, О. J.—What has his conversion 
to do with his rights in the property? ] 

Mr, C. Madhacon Natr.— Abraham | v. Abra. 
ham (2) is tbe leading ease on the subjest, 
There 16 is laid down that sonversion puts 
an end to the joint family. 

( KuuanaswawI SasTRí, J.— How would aon- 
version enlarge-the rights of the aonverts Р In 
the Privy Council oase quoted, they were 
dealing with partible property. } 

Mr, 0. Madhavan Nair.—They were making 
general observations with regard to all prop- 
erty. 

t Warris, O. J—~Yes. Do the Privy Coun- 
ail dissuss the position of a co:paraener who 
beoomes a convert P? What does the Aot ХХІ 
of 1850 say P] 

Mr. О. Madhavan Nair referred to Aot ХХІ 
of 1850. 

[ Watts, C. J.—The words used are " for- 
feitare of any rights or property." Does 
this not show that proprietary rights exist 
before? Ido not know really why these 
sonverts should be in а better position than 
the others. 

Mr. О, Madhavan Nair referred 
Kunhichekkan v, Lydia Arucanden (1). 

[Komarcswami Sasrei, J.—In the oase of а 


(1) 14 Ind. Cas. 480; (1912) M, W, №. 356; 11 М, 
L. Т, 282. 

(2) 9 M. I. А. 195; 1 W. В. Р, C. 1; 1 Suth, P, C, 
J, 601; 2 Sar, Р. O, J, 10; 19 E. E, 716, 


to 
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Zemindary ‘if junior member ' basomes a 
convert, what is ‘his position ? ' 

Mr, 0. Madhavan Nazr.—That ia eonsidered 
by .Sadasiva Iyer, J., in a resent ease. 

(Warus, О. J.—The short point is this, 
The Aot says.that eonversion should not be 
treated as a civil death: ] 

Mr.. 0. Madheran Nair.—Kunhichekkon v, 
Lydia Arucanden (1) desides that eonverted 
members besome $90-0wners with the others. 
1t. that is’ во, I.go,& step further and say 
that .eash ao-owner ean demand partition, 

(Warns, О. J —That сазе does not exastly 

„help you. ] 
. Mr. 0, Madhavan Май then referred 
to Tellis v. Saldanha (3), Dr. Pandalai’s book 
on Malabar Law, page 123, and Khunni Lal v. 
Gobind Krishna Narain (4) reversing Gobind 
Krishna Narain у. Khunni 101 (5). 

Mr. 0. V. Ananta Krishna Atyar (with bim 
.Mr. B, Pocker), for the Respondents.—We 
begin from Abraham v Abraham (2). In 


that ease, the family eonsisted of Christians: 


for generations. Thera they observed that 
the effeet of conversion was to Sever the 
joint status, 

[Watus, C. J.—Is there not that observa- 
tion? 

Mr. O. V. Ananta Krishna 
applies only to Hindus who have rights to 
partition. To tranplant that prinsiple to 
families which have no rights te partition 
would be an undue extension of the prinei- 
ple. In Kerry Kolitanee v. Monee Ват Kolita 
(6) it is held that the Act does not enlarge 
the rights. Matungint Gupta v. Ram Rutton 
Roy (7) also is to the same effect. 

The effeat of Aet ХХІ of 1850 is son- 
Sidered again in this Court by a Fall 
Bensh in Vitta Tayaramma v, Ohatakondu 
Swayya (8). Korimuddin v. Gobind Krishna 
Narain (9) holds that there is no slear 

(8) 10 М. 69; 3 Ind. Dec. (x. s.) 799. 

(4) 10 Ind. Cas. 477; 88 A. 356; 15 0. W.N. 545; 
ВА. L. J. 552; 18 C. L. J. 575; 13 Bom. L. В. 427; 10 
М, L. Т, 25; (1911) 1 M. W. N. 432; 21 M. L. J. 645; 
88 I. A, 87 (Р, O.). 

A id 29 A. 487; 4А. L. J, 365; A. W. N, (1907) 


Po 18 B. L. R. 1 at p. 26; 19 W. R. 367. 

(7) 19 0. 289 at p 291; 9 Ind, Dec. (x. s.) 638, 

(8) 48 Ind, Cas. 50; 41 M, 1078 at p. 1091; 35 M, 
L. J. 817; 24 M. L. Т, 188; (1918) M. №, N. 625; 8 L, 
W. 480 (Е. B.). 

(9) 3 Ind. Cas. 795; 81 A. 497 at p. 504; 13 C. W. 
М. 1117; 10 C. L. J. 243; 11 Bom. L.R. 911; 8 А. 
L. J. 807; 6 M. D, Т. 219 19 М. 1, J, 687; 86 І. A. 
188 (P. 0.). 


.members of the family. 


Aiwyar.—It' 


ordinary 


rule of severance on sonversion, Questions 
of Karnavanship and maintenanse, ete, are 
not in question here, 

Mr. C, Madhavan Nair, in reply,—' There 
is no deprivation of the rights of other 
Rarimuddin vV. 
Gobind Krishna Narain (9) doss not really 
help my friend at all, In Kulada Prosad Pandey 
v. Haripada Ohattopadhyaya (10) the observa- 
tion of Mookerjee, J.. is presisely in my 
favour. 

JUDGMENT OF THE FULL BENCH. 

Wars, О. J,—If it were not for the 
authorities, the question would appear to 
be free from а епу. There is no doubt 
that under Hindu Law a member of & 
Marumakkathayam Tarwad on his conversion 
to Mubammadanism would forfeit all interest 
in the Тагтаа property. Act ХХІ of 1850, 
however, prcvides that any law or usage 
whieh inflists on any person forfeiture of 
rights or property by reason of his re- 
nounsing hia religion or being deprived of 
saste shall sense to be enforeed as law. 
The effeot of this Statute would appear to be 
that a sonvert’s interest in the Tarwad is un- 
affected by his eonversion, As has been 
pointed out in Matungint Gupta v. Ram Rutton 
Roy (7) by Wilson, J., the effeat ів not to 
enlarge the convert’s interest in any property 
or to get rid of any sondition or restristion to 
whioh it was originally subjeat. It would, 
therefore, appear tobe a suffiaient answer 
to the referense to say that  eonversion 
to Ohristianity sannof give в member of 
a Tarwad a right to a partition of Tarwad 
property whish is impartible under the 
Marumakkatheyam Law. It bas, however, 
been held in Eunhichektan v. Lydia Arucanden 
(1) that the sonversion of two sisters to 
Christianity dissolved the so-parsenary till 
then existing between them and their 
brother as a Tarwad and had the  effeat 
of sonverting them into tenants-in-sommon 
of the Tarwad property without rights of 
survivorship, and, if this be so, it may 
be said that a right to partition is an 
insident of tenaney-in common, 
The proposition that sonversion hae the 
effeat of depriving the oonvort of his right 
of survivorship, whish may often be a most 
valuable right, as when the joint family 


(10) 17 Ind. Cas, 257; 40 C, 407; 16 0, L, J. ЗЫ 
17 0.. W; N.102, . 
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consists of an old father and two brothers, 
one of whom besomes a convert, appears 
to be opposed to the express provisions of 
the Statute that conversion is not to involve 
any forfeiture of property or rights. It has, 
however, been aesepted as good law not only 
in 1912 M. W. М. [Kunhtchekkan v. Lydia 
Arucanden (1)] but also in Kulada Prosad 
Pandey v, Haripada Ohattopadhyaya (10), in 
whieh three sons two of whom had been son. 
verted to Christianity sought to question an 


alienation made by the deseased father to 


defendanta Nos. l to 4 ав opposed to Hindu 
Law. Jt was held that the conversion of 
plaintiffs Nos,1 and 2, though it did not 
deprive them of their interest in the joint 
family property, had the effest of severing 
them in status, putting an end to rights of 
gurvivorsbip, and to the father's power to 
bind their share by alienation of family 
property for purposes neither illegal nor 
immoral, With this last question we are 
not now soneerned. The judgments in both 
eases proeeed on the authority of the desision 
of the Privy Oouneil in Abraham v. Abraham 
(2). Now thst was not a ease governed by 
Act XXI of 1850 or the earlier Bengs! Regu- 


lation VII of 1832, as the family had been. 


eonverted to Ohristianity long before they 
were passed, and the property in suit had all 
been acquired after sonversion and it seems to 
me, with great respeet, that in the obser. 
vations at page 237 on whish reliance is 
placed as to conversion severing the convert 
fromthe family and putting anend to the 
eo-parcenership, Lord Kingsdown was merely 
stating the undoubted effest under Hindu 
Law of sonversion to another religion and 
was not sonsidering the effest of Ast XXI 
of 1850 on eases governed by it. Indeed 
he expressly says so at page 239, and points 
out that Ast XXI had no application to the 
ease: “ Susb then being the state of the 
ease so far asthe Hindu Law is eonserned, 
we must next consider whether there ів 
apy other law which determines the rights 
over the property of a Hindu besoming a 
sonvert to  Ohristianity, The Lex Loci 
Aot elearly does not apply, the parties 
having ceased to be Hindu in religion, ” 
Ast XXI of 1850 had been deseribed in 
the argumentat page 218 asthe Lex Loci 
in onse of apostasy, and waselearly the Aot 
referred to by Lord Kingsdown. In a later 
ease, мт Lal v. Gabing Krishna 


Narain (4), the Judieial Committee had to 
consider а ease governed by sestion 9, Bengal 
Regluation VII of 1832, the prineiple of 
whieh they held was extended to the rest 
of India by Aet XXI of 1850. In that 
ease there wasa joint family sonsisting of 
one Ratan Singh and his son Daulat Singh. 
Ratan Singh beeame a Muhammadan in 1845 
and subsequently Daulat Singh predeseased 
him. After the deaths of both their widows, 
а sompromise was entered into by whish 
Ratan Singh's daughter's daughter agreed 
to share the properties left by him with 
Danlt Singh's daughters. After the deaths 
of Daulat Singh’s daughters, the sons of one 
of them set up that the aompromise was not 
binding on them ‘and sontended that on the 
sonversion of Ratan Singh the whole of the 
joint family properties beeame vested in hia 
воп Daulat Singh. This sontention their 
Lordships rejested, observing that " the 
effest of the Legislations of 1832 and 1850 
was that on Ratan Singh’s abandonment of 
Hinduism, Daulat Singh did not aequire any 
enforseable right to his father’s share in the 
joint family property whieh he sould either 
assert himeelf or transmit to his heirs for 
enforsement ina British Court of Justice.” 
The daughters of Daulat Singh had obtained 
an 8i annas share of joint family property 
in the compromise whish was being attasked, 
and their Lordships had not to sonsider 
whether under the Bengal Regulation Daulat!s 
share did not pass by surviorship on his death 
to his father Ratan Singh in spite of the lat- 
ter’s conversion to Muhammadansim. Mr, 
Anantakrishna Aiyer, on the other hand, has 
relied on the observation of their Lordships 
as to the original imperfestion of Daulat 
Singh's title when the case same before them 
on an ealier оввавіоп in Karimuddin v, Gobind 
Krishna Narain (9), as showing that their 
Lordships were then of opinion that 
on Daulat’s death his interest passed by 
survivorship to his father Ratan Singh 
to the exslusion of his own daughters, 
These observations may, however, have been 
made with reference to the case then set up 
that the properties in suit were all the self. 
asquired properties of Ratan Singh. On 
the whole, I have some to the sonelusion 
that there is nothing in any of the desisions 
to prevent us from giving effect to what 
‘appears to me to be the plain bearing of Ast 


XXI of 1850, and I must, therefore, hold that 
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the plaintiffs are not entitled toa partition 
of the Tarwad property by reason of their 
not being Hindus and that the appeal 
fails and must be dismissed with oosts, 
The question of the plaintiffs’ right to 
susaced to the ове of Karnavan is not 
before ua andI exprese no opinion about 
it, as it may involve other sonsiderations, 
The sesond appeal fails and is dismissed 
with sosta of defendants Мов, 1 to 7 and 11 
to 16.- 

Sprenger, J.—Lagree with my Lord that 
the plaintiffs are not entitled to a partition 
of the Tarwad property by reason of their 
besoming converts from Hinduism to Islam. 
It is elear from the preamble to the Removal 
of Caste Disabilities Act (Aet XXI of 1850) 
that the effeat of that Aot was to preserve 
existing rights, but not to sonfer any new 
rights, sush as a right of partition of property, 
whish did not exist before in the family 
to.which the sonvert belonged. Impartibility 
being one of the insidents of a Marumak- 
kathayam family, a right to partition sould 
not be acquired in eonsequense of a change 
of religion. 

In the Distriot Munsif's and Subordinate 
Judge’s Courta the plaintiffs appear to have 
based their title to partition on theruling in 
Kunhtchekkan v. Lydia  "Arucanden (1). 
It was therein observed that the sonver- 
Bion to Christianity of two daughters, Lydia 
andSalome, belonging to aMarumakkathayam 
family in Malabar,' operating on the joint 
family, dissolved the во pareenary which 
existed under the Marumakkathayam Law ” 
and the sonverts " remained as во owners 
and besame tenants-in-eommon of their joint 
property, ” 

That ease might have been desided upfn the 
short points that after Chandan died, all the 
family being Ohristians, were governed in 
matters of вповеввіоп by the Indian Suaeession 
Aet, that plaintiff having an interest in the 
` property of her deseased husband Nathaniel, 
had a right under sestion 91 of the Transfer 
of Property Ast to institute a suit for 
redemption, and that in a suit for redemp- 
tion all persons interested should be joined 
aS parties, 

In а ease of intestasy among eonverts to 
Christianity the  shildren's ‘rights of 
sussession to the property of their sonverted 
parents are governed by the Indian 
Suesession Ast, and the rales of ca.paraenary 


and survivorship of Hindu Law no longer 
apply: but if the parents were undivided 
s0-parseners at the time of eonversion or at 
the time of the passing of the Suceession Aet, 
each parent will retain a vested interest in the 
co-pireenership till he dies, That was 
the prinsiple on whioh Tellis v, Saldanha 
(3) was desided, and the position of the 
widow and daughter of Augustine Tollis 
therein was similar to the position of Lydia’s 
shildren in the ease in Kunhichekhan v. 
Lydia Arucanden (1). 

But where the parties are not Christians 
but Muhammadans after conversion, the 
Indian Sneeession Ast has no applieation at 
all as Muhammadans are exempted under 
seation 331 of that Ast from the provisions 
relating to intestate or testamentary susces- 
sion to property. The sesond appeal should, 
іп my opinion, be dismissed with вобёв of 
defendants Nos, 1 to 7 and 11 to 16, 

Koumaraswam! Sastnzi, J,—I agree with the 
eonslusions arrived at by my Lord and 
Spencer, J., whose judgment І have had the 
advantgage of perusing, 

I am of opinion that apostasy from Hindu- 
ism does not entitle а member of a Malabar 
Tarwad to slaim partition of the Tarwad 
property and delivery to him of his share, 
lt is elear that a member ofa Tarwad has no 
right to elaim partition, as Tarwad property 
is indivisible and no one member nor even 
all but one san enforee a division upon any 
who objest. As this was not disputed at 
the hearing,it is not nesessary to refer in 
detail tothe authorities whieh go bask toa 
period as early ae 1814. І need only refer to 
the following observations by Turner, O. J., 
and Muthusami Aiyar, J., in Kunhamod Hajse 
v. Р.Р, Kuttiath Hayes (11): "The law govern- 
ing property of & Tarwad has not reashed the 
same stage of development as the law regulat- 
ing the joint property of the Hindu family, 
Not only in the former oase is tha sueeession 
traced through females, but the property is 


'indissoluble во that the members of the family 


may be said rather to have rights out of the 
property than rights to the property... Tho 
family and not the individual is what we may 
term the sosial unit...,The individual right 
of the members of the Tarwad is so feeble 
fhgt it ig not eompetent to any one of them 
to insiston а partition, The males take 

(11) 8 M. 169 ab р, 174 1 Ind, Deo, (н, в.) 
676, 


680 


INDIAN OASES. 


[1921 


MUTHOO2A PALLIÉTH-PUBAKEGT.PARU 9. MUTSOORA PALLIATA-PURAKZOL RAMAN NAMBIAR, 


"interests in. the Tarwad property whioh 
endure only:for their lives ani do not pass 
~ ġo their offspring nor ars available for the 
. satiafaation' of their private debta," 
If a mambar, while a Hindu, has no right 
to slaim-partition against the will of the other 
+ membera of the. Tarwad, it is difficalt to see 
how he acquires the right by apostasy, Ast 
XXlot 1850 (Caste Disabilities Removal Ast), 
^t is argued, gives him the right, bat the Aot 
only prevents any law or usage from depriving 
a convert of rights of property .or rights of 
jnheritanes whieh he had before sonversion. 
`I do not think that the Ast san give to any 
party гапу right higher than that to whieh 
he is entitled under thelaw from whioh that 
right i is derived. As observed by Wilson, J., 
in Matungint Gupta v, Ram Rutton Roy (7), 
."a shanga of religiondoes not eause any 
forfeiture of property. But neither sould 
it enlarge it nor get rid of any condition or 
restriction to whish it was originally 
subjest.” 
It is argued that conversion severa the so- 
parsenary and that consequently gives rise to 
‘a claim for partition and separate enjoyment. 
Reference has been made to Abraham v. Abra- 
‘ham (2) and to Kulada Prosad Pandey v, Hari- 
pada Ohattopadhyaye(10). Abraham v. Abraham 
(2) was в oase where tho family had been Ohris- 
tian for more than one generation and there 
was по ansestral property. The observations 
of their Lordships of the Privy Council relate 
to eases governed: by the ordinary Hindu 
Law applisable to Mitakshara families, where 
partition is a right whieh ean be exersised at 
the volition of any adult eo-pareener, No 
question arose as to the effast of Aot XXI of 
11850. Their Lordships observe: "eoneidering 
the case then with reference to parsenership, 
what is the position of a member of a Hindu 
‘family who has become a sonvert to Ohris- 
-tianity? -He-beeame, as their Lordships 
apprehend, at onoe severed from the family 
and regarded by them as an outeaste, The 
tie whieh bound the family together is, ao 
far as- he is soneerned, not only loosened but 
dissolved. The obligations sonsequent upon 
and eonnested with the tie must, as it ssema 
‘to their Lordships, be dissolved with it. 
"Pareenership may be put an end to by 
a severanee effected by partition: 16 musj, ‘as 
their Lordships think, equally be put an end 
: sto. by severanse whieh tbe.Hindu Law reoog- 
nises and ereates, Their Lordships, therefore, 


bj 


are of opinion that upon the sonversion of:a 
Hindu to Christianity the Hindu Law seases 
to have any sontinuing obligatory force upon 
the.eonvert. He may renounse the old law 
by whieh he was bound, as he has renounced 
his old religion or if he thinks fit, he may 
abide by the old law notwithstanding he haa 
renounosd the old religion? It sesms to me 
that these observations do not necessarily 
lead to.thé result that when by the very 
nature of the property no right to partition 
exists before conversion, mere severance of 
the so-pareenary would give a person that 
right. W here before sonversion partition with- 


. out common aonsent cannot be alaimed on any 


ground, severance effested by ahange of re- 
ligion eannot give a right to partition. Kulada 
Prosad Pandey v. Haripada Ohattopadhyaya 


-(10) was alao the ease of one of the members 
. of а Mitakshara family besoming a sonvert. 


Partition was а right to whieh the eonvert 
was entitled to before conversion and the 
severance of the eo parsenary created by the 
sonversion gave him no new right. Where 
under the Jaw governing the parties it is 
open to any one member to resist a partition, 
it is diffisult to see how his rights oan be 
taken away besause another member chooses 
to change his religion. The appliaation of 
Ast XXI of 1850 would in effect „enlarge 
the right of the convert and eut down the 
right of the remaining members of the 
Tarwad,a result whish is unwarranted by 
the Aot, 

The only desision on the question as to 
the effest of conversion of a member of.a 
Tarwad is Kwunhichekkan v. Lydia Arucanden 
(1) where Abdur Rahim and Sundara Ayyar, 
JJ., held that sonversion of ‘a member 
maos him а tenant-in-common, Да that 
ease one Acha bad а коп Ohandan and two 
daughters. ` The daughters besame sonverts 
to Ohristianity and assumed the names of 
Lydia and. Salome. The parties were before 
sonversion members of a Marumakkathayam 
Tarwad and after sonversion Chandan died, 
Lydia had a son Nathaniel, who mortgaged 
the property and on his death his widow sued 
to redeem the property. The mortgagee 
resisted the suit on the ground that Natha. 
niel'a widow had no right to redeem. ‘The 
contention was that the property was the 
joint property of Aeha’s shildren, «that the 
plaintiff, who was no member of the Tarwad, 
had no right to redeem and that the right 
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vested in the surviving shildren of Salome and 
Lydia,  Haying regard to the faat that 
after Ohandan’s.death some years before „the 
suit all the members of -the family were 
the. Suaoggsion "Aot, "The gaea was not one 
ofa eorfiet between a converted member of 
the‘Tarwad and the other members who 
remained Hindus. ‘The observations sa to 
the eonversion of a member making him 
into а tenant-in-common were obiter and 
with all respest, ‘I -fail to вве why tho son- 
verted member of the:Tarwad should >be 
А enabled: to give to ihe'Tarwad .propariy. the 
“gharapter. of È partibility, whigh it never possess- 
ed. ,bmpartibility -being ‘the yery nature 
of.the.estate, such. rigbt.as the-parties may 
1bave;shauld be worked .aut ,s0 as not to 
ев -the ‘fundamental sharaster of the 
‘ property. There “is по ,Somplete analogy 
“between в Malabar, Tarwad - and tho „Mitgk- 
«share joint family -and if. the observations 
-ofs Turner; C. J4and-Muthuswami: Ayyar, J., in 
Kunhamod -Hajee v. P. P.-Kuttiath Hajee; (1), 
whi ish I have, already . ‚85% ont, are borne i in 
ind, I:do;not.think „aonversion «maken the 
eonvert a tenant-in-sommon and. even if it 
„did; it farther gives him a right to partition 
on "the analogy. ofa Mitaksbara family. 
Т &m.of opinion that alkthat the ,ponvert 
-is entitled-to is to continue -to reside. in- the 
“housa,and be maintained as before if the 
„otber members are. willing, or to get separate 
vresidense and, the maintenance allotted to him 
‘if the.other. members refuse, 
lt is unnecessary to «consider what the 
,offest would be if the sonvert ;besomes 
entitled to the Karnavansbip. The same 
diffisulty--would-arise if .a-Karnavan-besomes 
в convert and refuses to ask. for partition or 
;give.up, offiee, or, when,a ,hereditany, Dharma- 
ikartha :begomes ,а . convert. The -question 
-will turn on whether the office is a right 
which falls under „Ast ХХІ of :1£50 and 
wether ‘community, of religioni isan essential 
requigite cto eligibility or .eontinuanme ‚во 
ове eto entitle the other parties to laim 
' aupersession or remoyal. :1 would dismiss 
„the segond appeal with. завёз of defendants 
Nos. 1, to: 7. ада 110 16. 
M. O, P. 


LP. Appeal dissmigsed, 


BOMBAY.HIGH COURT. 
‘Szoonn Сїүп, ArPsan, No. 513 or 1920. 
Mareh 17, 1921. 
-Present :—Sir-Norman: Maeleod, KT., 
Chief Justice, and Mr. Justice Shah. 
GIRIJABAI NAGAPPA OHANDAVAR— 
‘PLAINTIFF —APPRLLANT 
versus 
HEMRAJ VRINDAWANDAS— 
DEFENDANT— RESPONDENT, 
Bombay Land Bevenue Code (Act V of 1879), 
в. 1856-H—Suit relating teland—Omission by plaintiff 
to annew certified copy of emtract from Record of 
Rights to , plaint, effect of—Procedure—“Court”, in- 
terpretation of. 


РА 


The mere omission by э plaintiff to annex to 
his plaint,in a suit relating to land, a certified 
copy of the entry in the’ Record of Rights, as 
required by section 185-Н of the Bombay Land 
Revenue Code, is not a ground for rejecting the 
plaint in appeal, especially where the omission was 
not detected in the Trial Court. In sucha case 
the plaintiff ought to be given an opportunity of 
annexing to the proceedings a certified copy of the 
entry in the Record of Rights. 

The word “Оош%” in section 186.H of the Bombay 
Land Revenue Code includes the Appellate Court, 


Sesond appeal from a desision cf the 
Distrist Judge, Kanara, in Appeal No, 6 


‚ОЁ 1919, reversing a deeree passed by the 


Subordinate Judge at Honawar, in Civil Snit 
No. 511 of 1918. 
Mr. Nilkant Atmaram, for the Appellant, 
JUDGMENT 

Maoron, О. J.—The plaintiff susseeded in 
the Trial Court. In appeal the learned 
Distrist Judge took the point that as the 
suit related te land within the meaning of 
seotion 135.Н of the Bombay Land Revenue 
Code, the plaintiff was bound to annex a 
sertified sopy of the entry of the Resord 
of Rights. He had not done so in the 
lower Court and the omission seems to have 
escaped the notice of the Judge. The 
District Judge, therefore,  rejeeted the 
plaint. 

We think that was a wrong method of 
proesdure, Jf the attention of the plaintiff 
had been drawn to the defect when the 
plaint was presented, and the omission to 
annex a sertified eopy of the entry in the 
Resord of Rights pointed out, the defeet 
eould have been remedied, To dismiss the 
suit in first appeal owing to this defeet 
appears to be wrong. The appellant onght 
to have been given an opportunity of an. 
nexing to the proceedings a eertified sopy 
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of the entry of the Resord of Rights. There- 
fore, on the plaintifi’s doing so, the appeal 
must be taken on the file and heard on 
the merits. Costs in the lower .Court will 
be sosts in the first appeal. No order ав to 
costs here. 

Suan, J.—I desire to add a word with 
referense to the point as to whether the 
. Appellate Court had  dissretion in the 
matter to allow the plaintiff an opportunity 
of making good the omission to file the 
nesessary вору in the Trial Ооп. Sestion 
135-H (2) of the Bombay Land Revenue 
Oode provides that if the plaintiff fails to 
annex the вору to the plaint for any eause 
whieh the Court deems sufficient, he oan 
produse sush certified вору within a reason- 
able time to be fixed by the Court. Where 
any point relating to the non produation of 
the requisite aertifed вору is taken in 
appeal, it seems to me that the Appellate 
Court has the same power under this claus: 
. as the Trial Court. The seheme as also the 
express provisions of the seation suggest 
that the omission to annex the requisite eopy 
is intended to be made good in the Trial 
Court. But where the omission is not 
noticed by the Court or by the parties in time, 
there is no good reason why it should not 
be :llowed to be eured at the stage at which 
it is noticed. It is true that the express 
words used in sub.seetion (3) that the 
provisions shall apply to an Appellate or 
Revisional Court are-not to be found in sub- 
gestion (2). I am satisfied, however, that 
the Legislature eould not have intended 
that the result must necessarily be to render 
all proceedings null and void, if the omission 
is votieed after the trial has ended, In spite 
of the absense in snb.sestion (2) of the 
words used in sub seetion (3), I think 
that the word “Court” in sub-sestion (2) 
ineludes the Appellate Court. 

W. C. A. Oase sent back. 


MADRAS HIGH COURT. 
ORIGINAL Sip» Apera No. 1 ок 1921, 
Marsh 2, 1921, 

Present :—Sir John Wallis, Kr., Ohief Juatiae, 
and Mr. Justiee Oldfield. 

Тнк ОНГНЕ COMMISSIONER or 
INCOME TAX (BOARD or REVENUE), 
MADRAS-— RzsPONDENT— ÀPPRLLANT 
7657518 
Tas NORTH ANANTAPUR GOLD 
MINES, LIMITED— APPELLANTS — 
RESPONDENTS. 

Specific Relief Act (I op 1877), s. 45 —Mandamus 
to Chief Revenue Authority to refer case to High Court 
—High Court—Jurisdiction—Government of India Act 


(6 & 6 Geo. V, C. 61), 1915, в. 106 (2) —Income Tax Act 
(ҮП of 1918), зв, 51, 52—“ Unnecessary,” meaning of 


. —“Anything done,” meaning of— Precedente, English. 


A High Court has no jurisdiction to issue an 
order to the Chief Revenue Authority under section 
45 of the Specific Relief Act to refer a onse ta 


the High Court under section 61 of the Income Tax 


Act, inasmuch as the issue of an order under sec. 
tion 45 of the Specific Relief Aot being in the 
nature of a mandamus, is an exercise of original 
jurisdiction and a High Oourt is prohibited from 
issuing suck an order in its original jurisdiction by 
section 106 of the Government of India Act and 
section 52 of the Income Tax Aot itself. [p. 686, 
cola. 1 & 2; p. 686, col. 1 } 

Spooner v. Juddow, 4 M. I. А, 353; 6 Моо, P. O. 257; 
Perry, О. О. 392; 1 Sar, Р, O. J. 863; 18 E. R. 734; 18 
E, R. 682; 4 Ind. Dec. (o. s.) 258, followed, j 

Venegta Runga Pillay v. Е. I. Company, (1808) 1 
Strange 158; 6 Ind. Dec. (0. в.) 80, Collector of Sea 
Customs v. Punmar Chithambaram, 1 M. 89; 1 Ind, Jur, 
160; 1 M. L, R. 161; 1 Ind. Deo (x. s.) 58, referred to. 

An application for an order under section 46 of 
the Specifio Relief Act against the Ohief Revenue 
Officer is a “proceeding” against him within the 
meaning of the section. [ p. 685, col. 2.] 

Onward Building Society, In re, (1891) 2 Q. В. 468; 
an І. J. Q. B. 752; 65 L. T. 516; 40 W. R. 26, referred 
о. 

The words "anything done" in section 62 of the 
Income Tax Act include also anything omitted to be 
done. Гр. 685, col. 2.] 

Jolliffe v.Wallasey Local Board, (1878) 9 О, P. 62; 48 
L. J. O. P. 41; 20 L. T. 582, Reg. v. Walliams, (1884) 
9 А.О. 418 at p. 419; 63 L. J. P. C. 64; 51 І, T. 646, 
referred to. 

The word “unnecessary” in section 61 of the 
Income Tax Act means what is not reasonabl. 
required for the disposal of the case. [p. 686, col, 1. 

English decisions under the English Income Tax 
Act may be consulted for deciding cases under the 
Indian Act. [p. 686, col. 2: p. 687, col. 1.] 

Imambands v. Mutsaddi, 47 Тод. Oas. 518; 45 I. A. 
73; 35 M. L. J. 422; 16 A. L. J. 800; 24 М, L. Т. 880; 
28 О, L. J. 409; 28 О. W. N. 50; 5 Р, L. W, 276; 20 
Bom. L. В. 1022; 45 O. 878; (1919) M. W, М. 91; 9 
L. W. 518 (P. О.), explained, 


Appeal from a judgment of Mr. Justice 
Kumaraswami Sastri, passed in the 
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exeroise of the Ordinary Original Civil 
Jurisdistion of the High Oourt in In 
the matter of the North Anantapur Gold Mines, 
Limited, 

FAOTS apear from the judgment, 

The Hon'ble Advosate-General Mr, S. P. 
Ramaswamy Atyir (with him the Govern- 
ment Pleader, Mr. О, Madhavan Nair), for the 
Appellant.—The High Court sannot issue а 
writ of mandamus to compel a referense by 
the Board of Revenue. {6 is а purely dis. 
eretionary matter with the Board. If it 
refuses to refer in the exersias of its 
diseretion, sush diseretion, even though 
erroneously exersised, eould not be upset 
by the High Court. 

The powers of the Board are contained 
in sestion 51 of the Insome Tax Ast, 
the power to refer being one. It sould 
refer suo motu or, on applisation by the 
assesses, unless it eonsidered the appliea- 
tion frivolous or vexatious. The Board is 
constituted as а Spesial Tribunal and its 
proeeedings are поб to be reviewed by 
another Tribunal. Reg. v. Overseers of 
Walsall (1), Sharp v, Wakefield (2), Julius 
v. Lord Bishop of Oxford (8), Heg. v. Alloo 
Paroo (4), Hem v. Port of London Authority 
(5), Prosad Ohandra v, Ovrporation of 
Oalcuita (6). 

Under seetion 106 (2) of the Government 
of India Act, 1915, the High Oourt’s inter- 
ference in revenue matters is forbidden. А 

In Spooner у. Juddow (7) it was held 
that Oourts sannot interfere where the Hast 
India Oompany’s Regulations have been 
violated by making a distraint of a wrorg 
person's gooda. 

Mr. EH. N, Atngar, for the Responi- 
ents.—' The diseretion of the Бете: ле 
Board to refuse to make a  referense to 


йок? (1877) 3 Q. B. D. 457; 38 L. T. 665; 76 W B. 


(2) (1891) A. С. 178; 60 L.J, M. О, 73; 64 L. T, 180; 
89 W. В. 551; 65 J. P. 197. ў 

(3) (1880) 5 А. O. 214, 49 L. J. Q. В. 577; 42 L. T. 
546; 28 УГ, R. 726: 44 J. P. 600. 

(4) (1847) 5 Moo. P. C. 296 at p. 300; 18 Е. В, 504; 
8 M. I. A. 488; 18 Е, B. 586; 1 Sar, P. C.J. 310; Perry, 
О. C. 551; 4 Ind. Dec. (o. s) 502, 

(5) (1919) 1 K. B. 176; 88L.J. К. B. 553; 120 
uT 177; 88 J. P. 41; 16 L. G. В. 937; 35 T, L. Е. 
.108. 

9206) 22 Ind. Cas. 888; 400, 836; 17 О, W.N., 

(7) 4 М.Т. A. 858; 6 Moo. Р. О. 257; Perry, О. C. 
392; 1 Sar. P. C,J. 308, 18 E, R. 734; 18 8, B. 682; 
$ Ind Deo. (0, 5.) 258, | 6 


the High Court is limited only to applisations 
by parties whish are frivoloua or un- 
necessary. If the applisation ів eaprioionsly 
refused, the High Oourt ean compel it to 
make а referenee, 


If jurisdistion is deslined on а mis- 
eonstruotion of the provisions of the Aet, 
the Court ean issue & writ of mandamus 
Rez v. Board of Hducation (8), Leslie 
Williams v. Haines Thomas Giddy (9), 
Reg. v. Vestry of St, Pancras (10). 

Seetion l of the Ineome Тах Aot 
repeals sestion 106 of the Government of 
India Act. 

The matter does not some before the High 
Court in its original jurisdietion, but only 
under section 45 of the Spesifis Ralief Act, . 

Sestion 45 replases the old mandamus 
whieh is abolished by sestion 50, 


Seetion 106 of the Government of India 
Aet does not apply, as this matter does 
not sonsern "revenue" direstly or indirestly, 

Mr. A. Krishnaswamt Aiyar, aS amicus 
curiz.— Whenever a referense is nesessary 
on the fasts of a partieular ease, there 
must be а referense to the High Court, 
Whatever is relevant is nesessary: the word 
‘annesessary’ relates to what does not 
arise in the oase, It does not mean 
necessary or unnesessary in the opinion of 
the Board, but nesessary for the disposal 
of the ease, Board of Hducation w. Rice 
(11), Melbourne Tramway and Omnibus Oo, 


' v. Fitzroy Oorporation (12), Reg. у, Boteler 


(13), Reg, v. Ootham (14), Rex v. Stepney 
Oorporation (15), Reg, vw. Vestry of Si, 
Pancras (10), 


(8) (1910) 2K. B. 165 abp. 179; 70 1, J, К, B. 
695; 102 1, T. 678; 74 J. P. 269; 8 L. @, В, 649; 26 
T. L. R. 422. 

(9) 11 Ind. Сав, 509; 21 M. L. J. 641; 15 0, W, 
N. 669; 10 M. L. T. 288 (P, О, 

(10) (1880) 24 Q. B. D. 371; 59 L J. Q. B. 244; 02 
L. T. 440; 38 W. В, 811; 54 1. P. 389, 

(11) (1911) A. C. 179; 80 L, J. К. B. 796; 104 L, T, 
689; T J. P. 393: 9 L. G, В. 652; 65 8. J. 410,27 T, I, 
R. 378, ; 

(12) (1901) А. С. 153 atp. 161; 70 L, J. P,O. l; 
63 L. T. 442; 17 Т.І, R. 30. 

(13) (1864) 192 Е. R. 718; 4 В. & 8, 959; 38 L. J. 
M. С. 101; 10 Jur. (N. в.) 798; 12 W. В, 466; 129 R, В, 
933. 

. (14) (1898) 1 Q. B. 802; 671,1. Q.B. 632; 78 L, 
T. 468; 46 W. R. 512; 62 J. Р. 485; 14 T. L. R, 367, 

(15) (1902) 1 K. B. 817, 71 L.J. K.B, 238; 86 In 

T, 21; 60 W. R. 412; 66 J, P. 183; 18 TAL, Б, 98, — 
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i Erivolous' -denotes .abuse of the Courts 
process. 

Under sestion 106 of the Government 
ОЁ India Act,appellate and not original 
jurisdietion is invoked. Bzrendra Kishore 
Manthya v. Secretary of State for India (16). 


JUDGMENT, 

Waits, О. J.—This is an appeal from 
an order passed by. Kumaraswami Sastri, J., 
under sestion 45 of the .Speoifis - Relief 
Ast diresting the Ohief Oommissioner of 
‘Insome-tax to make a referense to the 
‘High Court under sestion 51 of the Indian 
Tnaome Tax Aot, 1916, and raises questions 
of ‘importanee as to the jurisdiction of the 
High Court to make such an order. The 
ease has been very fully argued before us 
by the learned Advosate-General for the 
appellant, and by Mr. Aingar for the re- 
.8pondent, and we.also heard Mr, A. Krishna- 
swami Aiyar.for other persons who have 
applieations.of a similar nature pending, 

"The powers -oonferred on а High Court 
‘by seetion 45 of the Spesifie Relief Act 
~are in lieu of the power «to issue the writ 
.of mandamus inherited from the Supreme 
Court whieh is taken away by sestion 50, and 
‘glause (В) of the proviso makes it alear 
‘that the sestion does not authorize the 
“making of 
ces order which is otherwise expressly 
exeluded by any law for the time being 
: » 

E the е Advosate-Geueral .eontended that 
the order under appeal is .exolnded by 
seation 105 of the Government of India 
Ast, 1915, and also relied on the pro- 
visions of sestion 52 of the Indian Inaome 
Tax ‚Ао, whieh apparently were not 
;brought ,to the notice -of the learned 
Judge. The Government of India Ast is 
‚а aonsolidating . Statute, whieh in geotion. 106 
has .re,enseted the prohibition whioh was 
"expressly imposed upon-the Supreme Court of 
‘Bengal, in, 1780, after the well-known eorfliot 
“with Warren Hastings, and .was „applied 
by reference to the Supreme Courts of 
‘Madras and “Bombay when they were 
.ereeted in the arly „раё cf the last 
;eentury. ‘The prohibition, as ,sontained in 


8 of the Hast India Company Ast, 


gestion у r 
71760, was йо "ihe following-terms: : 


. 1026). 61:154, Cos, 112;26 0. W. М, 80,,82 0. L. J. 
8... ; 


“The gaid Supreme Court. shall not have 
or exersise впу juriadietion in any matter 
eoneerning ,fhe.revenus..or soncarning any 
ast or aste ordered or done in the colles- 
tion thereof aesording to the usage ,and 
practise of the .sountry or the Regulations 
of the Governor-General in Couneil." 

And a very ,wide consirustion was put 
upon the section by the Privy Council in 
Spooner v, Juddow (7). This prohibition 
never applied to the Cmpany’s Courts and 
when the Supreme Court and the Sudder 
Oeurts wera superseded by the High Court 
under the Ast of 1861 and the Latters 
Patent issued pursuant thereto, .a. question 
arose in Collector of Sea Oustoms v, Punniar 
Ohithambaram (17) as to whether ‚the 
prohibition still attashed t» the High Court 
in the exersise of the original jurisdistion 
conferred upon: it. Morgan, .O, J., „thought 
it did. Innes and Kernan, JJ. thought 
it did not, though for differant reasons. 
The framers of the Government of India 
Ast, 1915, were obviously of tie sama 
opinion as Morgan, O, J,, as they treated 
the prohibition as still in fores aud re. 
enasted it in seotion 106 of the  Govern- 
ment of India Ast as follows: 

“The High Courts have not and may 
not exercise any original jurisdiction іп 
any matter soneerning the revenue or 
оопбегпїп any aot ordered or done in 
the  eolleasion thereof aceording to the 
usage and practice of the sountry or the 
law for the time being in foroe," 

The only difference is that whereas the 
Aet of 1740 said that the Supreme Court 
should not have or exerieise any jurisdis- 
tion, the new Ast says the High Oourt has 
not and may not exersise any original 
jurisdistion in any matter sonesrning the 
revenue. 


Now, the issuing of the writ of mandamus, 
to secure the performance of а publia duty 
where no adequate remedy.existed by,action or 
otherwise, was, it -seema to me, olearly an 
exereise of original jurisdiction. It wasa pro- 
' seéding originating in the Uourt,issuing it, and 
might bedirested in, proper ease to any 
,ealass,of publis offiser, exesntive ‘or ;judioial. 
it must also be regarded as having been 
within the original juriddistion of the Supreme 
(17) L M. B9; 1 Ind, Jur. 160; 1 M. L. & 161; I Ind, 
Dec. (к, s.) 68, e£ 
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Court besause that Court had no appellate 
jurisdiction, Similarly, I think that the 
substituted iurisdiation to isaue orders under 
seation 45 of the Specifie Relief’ Aot is 
original jurisdistion. 16 тву iu terms’ be 
dirested to any person holding a publie 
ofise, and to any corporation, as well as to 
avy inferior Court of Judisature. The nature 
of the jufisdistion exereisod is the same in 
each ease, and must, in my opinion, ba 
sonsidered an exercise of original jurisdiction, 
Jf this be so, I am unable with great respeat 
to agree with tbe learned Judgs that in 
‘making the order prayed for, we should not ba 
exercising original jurisdiction ' ‘in a matter 
coneerning the revenue," The ease appears 
to me to some within the plain meaning of 
the sestion,'.and this was not very seriously 
disputed. "The learned Judge has referred to 
some observations of Sir Thomas Strange in 
Vencata Ranga Pillai v. E. I. Company 
(18), but his attention does not appear to 
have been called to the very wide interpreta- 
tion put upon the seotion by the Privy Council 
in Spooner v. Juddow (7). 

As already observed, the effeot of the 
proviso to sestion 45 was to leave old 
statutory restrictions in full forae. This, 
however, was not ove of the statutory pro- 
visions whioh the Indian Legislature was 
prohibited from altering under the Indian 
Ocunoils Aet, 1861, and sestion 131 (3) of 
the Government of India Ast, 1915, and the 
Fifth Sehedule thereto, expressly resognises 
the power of the Indian Legislature to 
repeal or alter the provisions of sestion 106. 
Now, these provisions have been tc some 
extent altered by sestion 51 of the Indian 
Ineome Tax Aot, 1918, which obviously 
eonfers jurisdistion on the High Court to 
proosed оп a referense from a Revenue 
Authority under the provisions of the seotion. 
That seation not only enables the Revenue 
Authority to make а referense to the High 
Oourt, but requires itto do so "unless it is 
satisfied that the applieation is frivolous or 
that the reference is unnecessary." 


The question then is whether we have any 
jurisdistion to issue any order to the 
Chief Revenue Authority under sestion 
45 of the Specifia Relief Ast, with a° 
view to enforeing the due dissharga of 


(18) (1803):1 Strango 158; 5 Ind, Deo, (o. x.) 80, 
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the duty imposed проп it by the sestion, 
and in dealing with this question we hava tc 
consider, not only sestion 106 of the Govern- 
ment of India Ast, but also thé provision 
of sestion 52 of the, tnaome Tax Aot itself, 
whish provides that "no proseaution, suit oz 
other proeesding shall lie against any Govern- 
ment Offiaer for anything i in good faith done 
or intended to be done under this Ast.” That 
an applieation for an order under sestion 45 
of the Spesifie Relief Ast against tha Ohief 
Revenue Offiser is a proceeding against him 
within the meaning of the sestiop, appears 
to be settled hy the high anthority of Bowen 
and Kay, L. JJ., in Onward Building Society, In 
re, (19), where an applisation against a 
liquidator of a Company diresting him to 
register shares was held to ba within the 
prohibition in section 87 of the Oompanies’ 
Aet against proseeding with any “suit, 
action or other prosesding  sgainat the 
Comoany. Lord Justiee Bowen said: 

"The question whether a proseeding under 
section 85 is a  proseeding against the 
Company appears to me to admit of but one 
answer, tiz, that itis. That section gives 
а summary mode of enforoing rights whieh 
might have been prossesuted by à suit in 
Оһапвегу or possibly by an astion for a 
mandamus at Common Law. li is 
impossible to say, if the  oireuitous pros 
seeding would have been a prosseding against 
the Company, that the sompendious ons is 
not so also,” 

Kay, L.J., alao uses language showing 
that he regarded an application for a 
mandamus as а prosseding against the 
Company. Oonsequently, independently of 
neotion 108 of the Government of India 
Ast, sestion 52 of the Ineome Tax Aot 
prohibits, among other things, any appliention 
against the Ohief Revenue Authority under 
seotion 45 of the Spesifie Relief Aet in 
respest of “anything done by him in good 
faith." That the words "anything done" in 
an Ast of this kind ineludé also anything 
omitted to be done is also well settled: sea 
Jolliffe v. Wallasey Local Board (20) and Reg 
v. Williama (21) and the provision in séation 


(19) (1891) 2 RA B. 468; 69 L. J. Q. B. 152; 65- T, 
T. 516; 40 W. R, 2 
(2°) (1878) 9 С, P: 62; 48 L. J. O, P. 41; 23 T. Т. 


(21) (1884) 9 А, C. 4:8 at p. 419; 631, J/P. Q 
64; 61 L; T, 546: 
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3 (2) of the General Olauses Aat, 1897, 
that ‘words whish refer to acts done extend 
alao toillegal omissions,’ 

There is no к of any want of good 
faith on the part of the Ohief Revenue 
Commissioner in the present ease, and, there. 
fore, the present proeseding is, in my opinion, 
prohibited by the express terms of sestion 52 
of the Aot itself, The effect of seetion 52 is 
to,extend to subordinate Courts and to the 
High Court in the exereise of its appellate 
jurisdistion the prohibition imposed upon the 
High Court in the exereise of its original 
jurisdistion by sestion 106 of the Govern- 
ment of India Act as regards asts done by 
the Revenue Authority in good faith, Further, 
ав at present advised, [am not satisfied that 
there are any suffisient grounds for holding 
that the effest of sestion 51 is to partially 
repeal sestion 106, even to the limited extent 
of allowing the High Court to exercise original 
juriadietion when there are allegations of bad 
faith. It is, however, unnesessary to decide 
this question. 

Much argument has been addressed to 
us as to the nature of the duty imposed on 
the Chief Revenue Authority and as to the 
meaning of the words “frivolous” and “un- 
necessary.” 10 partioular it has been argued 
that unless he is satisfied that the applies. 
tion is frivolous, he is bound to make the 
reference unless the point, in his opinion, 
either does not arise or has already been 
desided, The ordinary legal meaning of 
the word ‘‘nesessary,” as appears from Stroud’s 
Judicial Distionary, is "reasonably required 
for the disposal of the oase,” and 1 am not 
satisfied that it was intended to use the word 
in the seotion in any more restristed sense. 
In England, the assessee бап ordinarily olaim 
to havea sase stated as of right, but 5 Ф 6 
Geo, V, Oh. 89, seation 42, dealing with the 
exeess profits tax, provides that the Oommia- 
sioners, unless they are of opinion that the 
applieation is frivolous or vexatious pr relates 
to a matter already. desided by the Board of 
Referees,” shall refer the sase toa Board. I 
think it is very likely that this part of sestion 
51 was modelled on that section, and that 
the Legislature substituted the word "neces- 


sary” with the intention of giving the Revenue , 


Authority & wider diseretion. . 

. As regards this partioular ase, I will 
only. say that while the Commissioner has 
rightly based his deeision on the language of 


the Indian seation, whieh differs materially 
from the sorresponding sestion of the English 
Ast, be has fallen into error in supposing 
that in Imambandt v. Mutsaddi (22) the 
Privy Oonneil depresated the  praotiae of 
referring to English desisiong whieh are the 
basis of so much of our law in India. 
The deoisions in question were American 
desisions and were «correctly  deseribed 
as foreign, an adjestive whieh із inappli- 
eable and would sertainly not have been 
applied by the Privy Couneil fo the 
desisions of the English Courts. As regards 
ineome-tax, the Indian Aot generally follows 
the lines of the English Ast, and where 
the provisions are similar, English desisions 
are the best guide to their meaning. 
The Revenue Authority no doubt may not 
always find it easy to apply them, and 
that is one reason why the Ast empowers 
and requires it to make a referense to the 
High Court in sppropriate oases. The appeal 
must be allowed and the applieation dismissed 
with sosta throughout. 

OLDFIELD, J.—I agree with the judgment 
just delivered and as regards the applisa- 
tion of sestion 106, Government of India 
Ast, 1915, have nothing to add. 

The alternative ground, on whieh the jadg- 
ment under appeal has been supported, is that 
under seation 51 (1), Aet VII of 1918, 
the making of the referenoe asked for is, 
in the words of the proviso to sestion 45, 
Spssifie Relief Act, "olearly ineumbent” 
on the Chief Revenue Authority, against 
whom an order under the latter section is 
'elaimed; and it is thus neeessary to oon- 
sider the wording of the former olosely, 
Binee it is on if and not on auy general 
rules as to the duties imposed by other 
Statutes in different or wider terms on 
publis offisers or publio or assosiated bodies 
that our sonelusion must rest; во far moreover 
as the numerous well-known eases whieh 
have been laid beforeus, require adherence 
to the prinsiples of natural justice and 
an honest exereise of the diseretion «on. 
ferred, whatever the nature of the duty 
to be performed or the prosedure to be 
employed, they are not in point, beeause 


(22) 47 Ind. Cas. 518; 46 I. A. 73; 35 М, L, J. 422; 
о 24 М. L- T. 430; 28 C. L, J. 408; 23 

О, W. N. 50; 6 P. L. W. 276; 20 Bom. L. В. 1022; 45 
9, 818; (1919) M. W. N. 91; 9 L, W. 618 (Р, O.).- 
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their requirements were olearly fulfilled in 
the pressent sase, the Commissioner of 


,  lneome-tax, the authority eonserned, having, 


as his order shows, heard Counsel and 
having dealt adequately with the English 
deeisions relied on. 

It aesordinly is not material that after 
distinguishing those decisions, he, further, 
in order to fortify his position, relied on 
the referense to foreign desisions іп the 
judgment of the Judisial Committee in 
Imambandi v, Mutsaddt (22), as justifying а 
general refusal to follow those of the English 
Courts, In doing so he was perhaps in- 
fÉuensed by the interpretation plased on that 
referense in one of the judgments in Seen: 
Nadan v. Muthuswamy Pillai (93). But in 
view of the context and of the prastise 
of the Judisial Committee І agres that 
the word "foreign"  sannot have been 
used by it in the sense proposed and that 
the desisions of English Courts must, 
subjest to all nesessary exceptions, continue 
to afford guidanee in India. In partioular, 
where, as in the present sase, а new 
Statute expressed in exacter language, and 
it would appear administered in а strister 
manner, than the former law isin question, 
the assistance afforded by English authori- 
ties on the construetion of what are, due 
allowances made for different wording and 
losal eonditions, in many respects similar 
Statutes, oannot safely be rejeeted; and 
further, as in eases in whish а referense 
to this Court is found necessary that 
assistance will presumably be ascepted here, 
the same foundation must be adopted for 
our desisions and those of the Hevenue 
“Authorities, if a conaistent system of Income 
tax administration is to be reashed, 

To return to the seotion, desisions direstly 
relevant to its sonstrustion have not been 
sited, and their, absense is natural besause 
the right conferred by it on the  assessee 
sorresponds with nothing in the previous 
Indian Income Tax Ast and there is, so far 
as we have been shown, no provision in 
any other Statute in the same or equivalent 
terms by whish any similar duty is imposed. 
-We have, therefore, in the absence of anye 


- dm 53 Ind, Cas, 218; 42 M, 821; 37 M. L; J. 284; 


26 M,L, T. 223; (1919). M. W. М. 640; 11 ц. 
W. 68. 


thing to modify, anything to alter, anything 
to qualify the language, to sonstrne it in 
its ordinary and natural sense—v/de Vestry 
of St. John Hampstead v. Cotton (24); and the 
sonstrastion proposed before us by | the 
assesseo seems to be insonsistent with our: 
doing so. The material part of aestion 51 (1) 
runs: “The Ohief Revenue Authority shall 
refer any question on the applieation of the 
assesseo, unless it is satisfied that the 
application is frivolous or that а refereneo 
is unnesessary;" and it is with tha latter 
alternative that we are direstly soncerned, 
For the assessee before us oontends that 
"unnesessary" means only “unrelated to any 
isaue arising nesessarily in the sourse of 
assessment” and that the Oourt is to de- 
termine whether the issue in question is of 
that nature. There are two fundamental 
objestions to this whish, I think, are valid; 
firstly, that it refuses effest to the require- 
ment that the Revenue Authority shall 
be satisfied, substituting as the test of tha 
neoessity Tor the referense that this Court 
shall be so; and ,gesondly, that it restriota 
the meaning of ‘unnecessary’ ’ inconsistently 
with the ordinary use of the word. On 
the first of these, there is no reason for 
assuming that, frivolous applications exeepted, 
this Court has been given an unrestriet~ 
ed jurisdistion, where previously it had 
none; on the second, it is the reference, not 
the determination of the question referred, 
whieh is described as unnesessary, and there 
is no reason for excluding from the slaas of 
questions under sontemplation those whish 
the Revenue Authority in fast does determine 
unaided, Shortly, the assessee’s argument 
would be justified if the sestion simply made 
a  referense obligatory, unless it were 
unnesemsary; and it sould, if that had been 
the intention, have easily been worded in 
that way with а provision for an absolute 
right to appeal or to have a ease stated, On 
the other hand, if we leave to the Revenue 
Authority whieh i is entrusted with the asseas- 
ment, the duty of desiding whether and to 
what extent it requires assistanes in making 
it, we give full effeot to eaeh part of the 


. Q4 (1887) 12 A. C. 1 a p, 6; 68 L. J, Q- B, 1220, 


56 L. T, 1; 36 W. E, 505; 61 J. P, 840. 
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languagé employed. ^ Aesepting the latter 
alternative, I consur in allowing the appeal 
апа`їп the'order proposed. 


М. 0. Р, 
у, Р. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seoonp Civin Arrear No. 1151 or 1920. 
апе 27, 1921. 

Present:—Mr, Justise Walsh and 
Mr, Justice Wallach. 

. ‘Babu KISHORI LAL AND ANOTHER 

—DEFENDANTS— APPELLANTS . 

: versus 

RAM SUNDER AND ANOTHER— PLAINTIFFS 

-~—ResPONDENTS, 

Civil’ Procedure Code (Act V of 1908), O. VII, 
у. 10—~Plaint—Claim arising outside jurisdiction 
—Procedure—Ancestral home within jurisdiction, 


effect of, 


When a plaint consists of a claim within the 
jurisdiction and also а claim outside the jurisdic- 
tion, that portion of the plaint which is outside the 
jurisdiction. should be treated under Order VII, 
rule 10; of the Civil Procedure Code as though it 
was a distinct plaint by itself.’ : 


The mere fact that the ancestral home of persons, 
who are really residing outside the jurisdiction of 
a Court, is‘ within the jurisdiction of that Court, 
does not give jurisdiction to that Court. 


Second appeal from a desrée of the 
‘Distrist Judge, Allahabad, dated the 
24th: June 1920. 

Mr, Damodar Dasg for the Appellants, 

JUDGMENT,—Assuming that the learned 
Judge is right in holding that there were 
two eontracts and two sarkhats, one aon- 
trast- having been made within the juris. 
diction; namely, in the Allahabad Distriet, 
and. the: other having been made at Madho- 
ganj in Oudb, he was clearly right in 
the eoutse Һе ` оок as a matter of law 
under Order VII, rule 10. The rule does not 
spesifisally state what is to be done when 
a plaint consists of a slaim within, the 
jurisdietion and also a elaim outside the 
jurisdietion, but it obviously means that 
ithat pottion: of such-a-plaint whieh ia outside 
the jurisdiction 'sháll bé: tréatéd'ds ‘though 
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it was а distinet plaint by itself. The: 
rule would be unworkable if it were not 
to be construed in this way. The 


learned Judge was зіеһгіу right in holding’ 
(icdeed there is no objestion taken to it)! 
that the mere fact that the  aueestral: 
home of persons, who are really residing 
outsids the jurisdistion, was within the 
jurisdietion,. did not give jurisdistion. 

The point raised'by Mr. Damodar Das, 
the appellant, about the lask of an аз: 
signment was clearly not raised bsfore the 
Court of Appeal and oannot ba taken heré 
for the first time. The other question’ 
about the filing of the two sarkhats is a! 
question of fast, and this appeal must: be 
rejested, . 

Р, Appeal rejected. 


BOMBAY HIGH COURT. 
i OBIGINAL Оті, Jonispicrion Soir 
No, 389 or 1920. 
September 24, 1921, 
Present: —Sir Norman Macleod, Kr., 
А Chief Justice. - 
VITHALDAS NAROTTAM 
BHATT AND oThERS—PLAINTIFFS 
. versus: 
, HANSRAJ AMARCHAND AND OTHERS 
—DEFENDANTS, 
Civil Procedure Code (Act V of 1908), O. XXI, 7, 50, 


`0. XXX, т. 8—Suit against firm—Person served as 
partner—Appearance under protest—Procedure, 


Where a person appears under protest under 
‘Order XXX, rule 8 of the Civil Procedure Code, he 
‘has a right toask the Court to decide ‘the ques- 
tion whether or nob he is a partner in the defend- 
ant firm. Heis not bound to wait till the plaintiff 
obtains a decree against the defendant firm and 
applies ‘for leave to take ont execution against 
him under Order XXI,:rule 50 of the Code. 


. Mr. DLaliee, for the Plaintiffa. 
:. Мт, Thakordas of Thakordas & Co, for the 
Defendants. 

JUDGMENT,—The plaintiffs filed this 
Suit in, February 1910 against the:firm of 
Hansraj Amarshand. -Thay  sérved. tha 
summons on ous Naraula3 Ámarehand 83^ a 


LI ` ©; 
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срахёпег in the defendant fem. Narandas 
- entered an appearanee in Marah 1920 undar 
t protest, but he does not appesr to hava dons 
во under Order XXX, rule 8, exosps that 
. under his signature thera are the words 
. alleged: partner of the defendant firm.” 
: However that may be, on the 20:5 July 1921, 
the filed'a' written statement. denying that he 
was a partner iù the defendant firm. Oa 
sythe 27th August 1921. the plaintiffs got an 
ez parte order for the adjournment of the 
zgüit in order that they might serve the 
.Summons on the defendant firm, on the 
! ground thatthe appsaranse of .Naraudaa if 
under protest would hava.the effeot of 
rHullifying the previous service as regarde 
: the defendant firm. 
Narandas has now applied that that order 
, Bhounld be vacated and that the enit should 
tbe plaeed on board for trialof tho issu3 
whether he was в partner in the defendant 
firm. Order XXX, rule 8, sorresponds with 
Order ХУА, rule 7, of the Supreme 
Court Rules. Aessordiag to the Haglish 
.praetioe in such а oase the plaintiff may 
‚apply by- summons to.strike out the appear- 
-ansa that is entered under protest, on the 
.ground that the party appearing was a 
.partner in the firm sued, or was a partner 
:at the time the oanse of astion asccued; or, 
{їп the alternative, to strike out of saeh 
appearance the denial of partnership. Bat 
‘the plaintiff may also disregard the appear- 
anse under protest and serve the writ again 
.a3 provided by the rules. Having obtained 
judgment against the firm, he may. apply for 
leave to issue exesution against the person 
-appearing under protest if he alleges him to 
ba a partner, Order XXX, rule 8, is silent 
on the question whether-a person appearing 
under protest has a right to have that quaes- 
tion decided by the Oourt, or whether, if 
the plaintiff does поь ask the Court by 
summons to have that question desided, he 
is bound to wait until the plaintiff, having 
got a desree, issued exeoution against him 
under Order ХХІ, rule 50. It seems 60. ma 
that 16 is sontrary.to the principles of 
pauity that any. perapn. should Бэ: liable to 
have а slaim of this kind hanging over him 
without being able to ask the Court to 
deside one way. or the other whether .or not 
he is liable to the alaim, nd 
x It seems fo mo that. thara ara Ё яо aoutaes. 
open tozthe plaintif., He sau take outa 
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summons tə- have the qusstion decided 
‘whethsr the person who so appears is not a 
partner; bat if hs doss not shoaso,‘o Зо that, 
‘then-he must be considered as having 8038p: 
ted the position taken up by the person во 
served. Ваё if that is not sorrest, and if the 
plaintiff, instead of teking out such а 
summons, ehooses to wait until he has got 
a deoree against the firm and retains his 
option to execute it against the person во 
served, thon I think that person has a right 
to ask the Court to havo the question desided 
whether or not he ів в partner in the defend. 
ant firm. The order for ndjouvnment of 
the suit should stand, in order to enable the 
plaintiff to serve the summons in due eourse 
on the defendant firm. Bat I will make an 
‘order on this summons that an issue whether 
Narandas Amarohand was a partner in the 
defendant firm may b3.set down for trial in 
February next. 
Coats sosta in the issus. 
Z K . 
| Order uccordingly. 
* CALOUTTA HIGH COURT. 
Lerrers Patent Appaat No, 22 or 1920. 
‚Ју 22, 1921. : 
Dresent:i—Jusiiea Sir Asutosh Mookarjea, 

1 Kr., and Mr. Јазіїое Panton. 
BOMKESH SSTA AND ANOTHEX 
—PLAINTIFF3—À PPELLANTS 
P. versus . 
BHUTNATH PAL AND OTHERS— 
Daranpants Nos. 2, З AuD-4 —RBESPONDENTS, 

Letters Patent; (Cal), cl. 16—Revisional order— 
Appeal—Jurisdiction, А ў 

A party cannot appeal against a deoree in his 
favour, solely with a view to attack the propriety. 
of the grounds assigned in the judgment in support 
of that decree [p 69:, col 1.] WEE 

No appeal liés, under olause 10 of the Lettera 
Patent of the Calcutta High Gourt, from ап order 
made in the exercise of revisional jurisdiction, whe- 
ther such order is or is nob made with jurisdiction, 
[р. 621, col. 2.] 
* Bandiram  Mookerjee v. Purna Chandra Hoy, 43 
Ind. Cas 753; 45 О, 926; 27 O. L. J. 116, Hurrish 
Qhunder Chowdhury v. Kali Sunderi Debi, 10 T. A., 
4; 9 С. 482; 12 0. L. Е. 511; 7 Ind, Jur. 161; 4 Sar. 
P.C. J. 408; 4 Ind. Dec, (N. s.) 970, Shew Prosai' 
Bungshidhar v. Ram Ghunder Haribun, 28 Ind. - Oas. 
917; 4V'C. 823, Debendra Nath Das v. Bibhudhendra 
Mansingh, 33 Ind. Cas. 745; 43 Q. 90, Assaram v, 
Kesré Chand, 33 Ind. Cas 247; 22 О. L, J. 22, Peary 
Тай v*Banamali Dey, 32 Ind Cas. 862; 220.°L J. 49 * 
Baijnath v Jung Bahadur, 30 Ind Cas. 926; 22 0. L. 
J. 113, -Chappan v. Moidin Kutti, 22 M. 68,8 M. L.. 
4,231; 8 Ind, Deo. (x. s) 49 (F. B Iuljaram low 
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v. Alagappa Chettiar, 8 Ind. Cas. 340; 85 М, 1; (1910). 


М. W. N. 697; 8 M. L. T. 453: 21 M. L J. 1, Srinivasa 
Iyengar v, Ramaswami Chettiar, 29 Ind. Сав. 846; 89 
М. 235; 29 M. L. J. 12; 18 M. L, T. 46; Hiralal v. 
Bai Asi, 22 B. 891; 11 Ind. Dec, (x. s.) 1177 and Nisar 
Al v. Ali AU, 28 А. 183; A. W.N. (1905) 218, 
referred to, ` 

Letters Patentappesl against a deeree of 
the Hon'ble Mr. Justise Newbould, dated the 
9nd February 1920, in Appeal from Appellate 
Deeree No. 758 of 1919, 

FAOTS appear from the judgment. 

Dr. Dwarka Nath Mitter (with him Babus 
Kshitish Ohandra. Chakravarty and Narayan 
Ohandra Kar) forthe Respondents.—I . take 
a preliminary objestion on this ground. 
The suit was valued at less than Rs. 50. The 
First Oourt dismissed it but the Appeal Oourt 
reversed the desision. А sesond appeal with 
an applieation for revision in the alternative 
was filed in thia Court, This Oourt dismissed 
the second appeal but interfered in revision. 
І aubmit under the oiroumstanses no appeal 
would lie against the order in revision under 
the Letters Patent. 

Babu Dwarkanath Ohakraburiy (with him 
Babu Baranashibashi Mukeriec), for the Appel- 
lants.—There was а sesond appeal and 


Newbould, J,, in error of law held that no 


appeal lay. -So if sesond appeal lay, the 
interferense ought to be taken as one in 
appeal I am appealing against an order 
. getting aside the judgment of the Subordi- 
' nate Judge, although it has been held that 
no sesond appeal lay. 
' {МоокензвЕ, J.— You are appealing under 
alause 15 of the Lettera Patent Р] . 
Yes. There was a second appeal If I 
oan show that sesond appeal lay, then this 
appeal is eompetent. 
Newsovnp, J., has dismissed that appeal, 


(Mooxersex, J.—You appeal against the 


order passed in revision? ] 
Yes, but the learned Judge had no juris- 
dietion to interfere under section 115 when 
.there was a sesond appeal under the law. 


Clause 15 of the Letters Patent applies where- 


the order was passed with jurisdiction, 
Mere exersise of jurisdiction. where there 
is total want of power, implies no jurisdio- 
tion, My submission is that there was 
juriedistion to interfere in appeal but not in 
revision. I am entitled to say that the order 
of dismissal of the appeal is wrong under the 
law. He sets aside the Subordinate Judge's 
order, assuming erroneously а jurisdietion 
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not vested in him by law. Refers to Bandiram 
Mooverjee v. Purna Ohandra Roy (1), Aeeord- 
-ing to Newbould,J.,tbhe foundation of revisional 
jurisdiction is that the Subordinete Judge had 
no jurisdistion to entertain an appeal, On that 
the learned Judge exersised revisional juris. 
distion and set aside the order of the firat 
Appellate Court. My appeal is against both 
the orders affesting the suit. : 

Dr, Dwarkanath Mitter was not called upon 
to reply. - 

JUDGMENT.—This is an appeal under 
alauso 15 of the Letters Patent from s 
judgment of Mr. Justise Newbould passed 
in the exercise of revisional jurisdietion, 

A suit for rent was instituted by the 
appellant in the Oourt of the First Munsif 
at Sealdah in the Distriet of 24-Perganas, 
The olaim was contested and the suit was 
dismissed. An appeal was thereupon 
lodged in the Oourt of the Subordinate 
Judge of 24 Pargannas, 
heard on the merits and the decision of. 
the Trial Oourt was reversed. Against the 
deeree of the Subordinate Judge two proseed- 
ings were instituted in this Court; one waa 
an appeal from appellate desree, the other 
was an application for revision, on the 
basis whereof a Rule was issued by this 
Oourt, The eommon question whieh was 
argued before Mr, Justiea Newbould in 
both these proseedings was, whether an 
appeal lay to ‘the ‘Subordinate Judge 
from the desision of the Primary Court, It 
was urged that as the amount olaimed did not 
exceed Hs. 50 апа. аз the suit was desided by а 
Munsif who was empowered by the Losal 
Government to exeroise final jurisdietion under 
section 153 of the Bengal Тепапву Aot, hia 
decision sould not be shallenged by way of 
appeal to the Subordinate Judge. Mr. Juatiee 
Newbould same to the eonolusion that the 
appeal from appellate deeree presented to 
him was inseompetent, besause the Sabor- 
dinate Judge had not determined by his 
desree any of the speseial questions гаеп» 
tioned in sestion 153 of the Bengal Tenanoy 
Ast whieh would justify an appeal to this 
Oonrt. In this view, the appeal from 
appellate deores was dismissed as insompe- 
tent. In the Rule Mr. Jastiee Newbould 
same to the conelusion that the deeres of 
the Subordinate Judge must be discharged. 
as made without jurisdietion, His view 

(1) 48 Ind, Oas. 758; 45 О, 926; 27 О, L, J, 116, 


The appeal was .. 
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of tha - proseedings in the Trial Oourt was 
that no such spesial questions had been 
decided there as would entitle the party 
aggrieved to maintain the appeal before the 
lower Appellate Court. From this stand. 
point,he made the Rule absolute, set aside 
-the deoeree of the Subordinate Judge and 
restored the deeree of the Oourt of first ins- 
tanes. ; 

The present appeal under the Letters 
Patent purports to be direated against: the 
deores of dismissal made in the appeal from 
appellate decree as also against the order 
for reversal made in the Rule, As regards 
the desree of dismissal made in the appeal 
from appellate deoree, it is olear that the 
appellant is not entitled to maintain the 
appeal, Thatdesres isin his favour and he 
cannot appeal against a deeree in his. favour, 

solely with a view to attask the propriety 
of the grounds assigned in the judgment in 
support of that deeree, In reality, the appeal 
under the Letters Patent is dirested against 
the order made in the Rule. 

A preliminary objestion to the appeal has 
been taken on behalf of the respondent, that 
the appeal is insompetent by virtue of the 
amendment made in 1919in slause 15 of 
the Letters Patent. The relevant portion 
ef the Letters Patent, as amended, is in 
_the following ternis: " And we do further 


ordain that an appeal shall lie to the High : 


Court of Judisatare at Fort William in 
Bengal from a judgment (not being an 
order made in the exersise of revisional 
jurisdiation) of one Judge of the said High 
Court." Thera san be no donbt that the 
order made by Mr. Justioe Newbould is a 
judgment within the meaning of elanse 15 
of the Letters Patent, The question is, is 
it an order made · іп the exercise of 
revisional jurisdistion P If the answer be in 
the afürmative, no appeal lies under alause 
15 of the Letters Patent against sueh order, 
On behalf of the appellant, the argument 
has been advanced that an appeal lies to 
enable the appellant to show that the order, 
whish purports to have been made in the 
exereise of revisional jurisdistion, was 
made without jurisdiction, We are of 
opinion that this sontention is not wall. 
founded, 

We are not unmindful of the desision of 
.the Judisial Oammittes in the sase 
of Burris Obunder Ohowlhry v, Kali 
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Sundert Debt (2), where the following 
observation ossurs: “ Their Lordships do 
not think that Mr, ` Justiea Pontifex ean be 
properly treated as having usurped juris- 
dietion ; but, if he had, this would have. 
been a valid ground of appeal, and they 
are unable to agree with the Ohief Justiee 
that if a Judge of the High Court makes 
an order under a misapprehension of the 
extent of his jurisdistion, the High Court 
had no power by appeal, or otherwise 
to set right sasha missarriage of justies.” 
Thia pronouncement was made in 1882, 
long before the amendment of the Letters 
Patentin 191¥. The terms of the Letters 
Patent, as amended, are perfestly slear and we 
are not prepared to aseept the ооп. 
tention of the appellant that the only 
orders made in the exereise of revisional 
jurisdistion ^ whish are made non- 
appealable by the Letters Patent are ordera 
made. with jurisdietion. The orders whieh 
sre made non-appelable are, in our opinion, 
all orders made in the exersise of revisional 
jurisdistion, and an appeal eannot Бә main. 
tained to test whether an order whieh 
purports to have been made in the exercise 
of revisional jurisdistion was or was not 
made without jurisdístion. To adopt the 
eontrary view would be to substitute the 
expression “Order made with jurisdietion in 
the exereise of revisional jurisdistion” for 
the expression " Order made in the exersise 
of revisional jurisdietion We are forti- 
fied in this view when we reoeall the history. 
of the law on the subjest. 

It is well known that before this amend. 
ment was made, there had been a sonsider- 
able divergenee of judicial opinion upon the 
question whether an appeal was allowed 
under the Letters Patent against orders made 
in the exereise of revisional jurisdietion, 
The trend of opinion, whish was by no means 
uniform, in the High Oourts of Oalentta and 
Madras was in favour of the right of appeal, 
Referense need be made to the oases, among 
others, of Shew Prosad Bungshidhar у, Ram 
Ohunder Haribuz (3), Debendra Nath Das v. 
Bibhudhendra Mansingh (4), Assaram v. Ков 
Ohand (5), Peary Lall v. Banamali Dey (6), 


(2) JOI. A. 4; 90. 482; 120. L. R. 511; 7 Ind. 
Jur. 61; 4 Sar. P. О. J, 406; 4 Ind, Deo, (N. в.) 970. 

(3) 23 Ind, Oas. 977; 41 О. 323, 

(4) 88 Ind. Cas. 745; 43 O. 90. 

(5) 33 Ind. Cas. 247; 22 C. L, J. 22, 

(6) 30 Ind. Oas. 862; 22 0. L, J. 40, 
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"Baijnath v. Jung Bahadur (7); Ohappan v. 
Мойт Kuiti (8), Tuljaram Row v. Alagappa 
Оћейѓағ (9)and Srintvasa Iyengar v. Ruma. 
swami Chettiar (0). A contrary view was in- 
' dieated in the eases of Diralal v. Bat ‘Ast (11) 
‘and Nésar Ali v. Ali AN (12). It was to remove 
this divergenee of judieial opinion that th» 
Letters Patent was, amended and the amend. 
тпвпё gives effest to the opinion that an 
appeal should not lie from orders made їп 
the exereise of revisional jurisdietion, The 
order made by Mr. Justise Newbould was 
unquestionably made in the exereise of 
ravisiondl jurisdistion ; whether he exersised 
that jurisdiotion when be should not have 
exercised it, isa matter whieh oannot bé 
investigated by way of an appeal. 
' We may add that relianee was placed upon 
the deeision of this Court in the ease of 
Banidtram Moolerjée v. Purna Ohandra Roy (1) 
to show that when a desree has been made 
Without jurisdiction, an appeal lies against if, 
precisely in the sama manner os if it had been 
made with jurisdiation. But this dostrine 
is of по assistanae to the appellant ; an appeal 
lies against a deoree madà without jurisdio. 
tion, beaausé a deoree so made possésses all the 
qualities ofa deeres under the Civil Prose. 
dure Code On thé.other hand the analogy 
may well be invoked to support the view that 
án order made in the exerdise of revisional 
jurisdistion is an order so made, even if it has 
béen made without jurisdiction. 

Wa are, аввогӣіпа1у, of opinion that the 
present àppaal is insompetent and must ba 
dismissed with oosts. 


3. P, & B. X. Appeal dismissed. 


` (7) 80 Ind. Cas, 926; 22 C. 1, J, 118. 

(8) 22 M. 63; 8M. L, J, 231; 8 Ind. Deo, (x, в.) 
49 (F. B.). 

(9) 8 Ind. Cas, 340; 35 x 1; (1910) M. W. М, 697; 
8 M. L. T. 458; 21 M, L. J. 1, 

(10, 29 Ind. Cas, 846; 39 M. 235; 20 M, L. J. 1°; 
18 M. L. T. 46. 

(11) 22 В, 891; 11 Ind, Dec. (N. s.) 1177. 
: (12) 28 A, 138; А, W: N. (1905) 218. 
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BOMBAY HIGH COURT. 3 
ORIGINAL Отуп, Joatavicrios бот 
No. 1427 or 1920. ` 
Ostober 1, 1921, у 
Present:—sir Norman Macleod, Кт, Іа 
] Chief Juatieo, . 
JAFFERJI JBRAHIMJI—PLAINTIPFE — ^ 
versus 
MIYADIN MANGAL —Dzrz5spiNT. 


Civil Procedure Code (Act V of 1908), О. ХХІ, 
7r. 97, 90— Bombay Rent (War Restrictions) Act (П 
of 19:8) — Ejectment decree -—Ewecution—Obstruction— 
Bub-tenanta, 


À. landlord suing for possession of premises let 
may find it advantageous to join all the persons 
in possession of the premises, to avoid difficulties 
which may otherwise arise when he attempts to 
execute hisdecree, but there is nothing in the 
Bombay Rent (War Restrictions) Act which gives 
‘persons in possession through the tenants a better 
right to obstruct the execution of the decree than 
they had apart from the Act. [p. 698, col. 1.] 

Where a landlord obtains a decree for ejectment 
against his tenant, persons claiming as sub-tenants 
under the latter are not erititled to obstruct the 
execution of the decree on the ground. that they 
are entitled to protection under the provisions of 


. the Bombay Rent (War Restrictions) Act as against 


their immediate lessor, р. 692, col, 1.] 

Application. 

Mr, Jinnah, for the Plaintiff. 

Mr. Setulvad, for the Claimants. 1 

JUDGMENT.— This is an applieation by ^ 
the plaintiff for an order that certain persons 
should vaeste the premises, the subjeot- 
matter of Suit No. 1427 of 1920 filed against 
the lessee, in whieh & desree was passed by 
eonsent that the defendant should vaeata 
the premises and deliver пр peaceful 
possession to the plaintiff on or before the 
3lat Déeember 1920. When the plaintiff 
sought to exesute his decree, he was 
obstrueted by the present cpponents and 
assordingly be had to make an applieation 
under Order XXT, rule 97. Under rule 99 
where the Court is satisfied that resis. 
tanee or obstrustion was ossasioned by any 
person (other than the judgment-debtor) 
elaiming in good faith to be in posaession 
of the property on his own aosount or on 
aesount of some person other than the 
judgment.debtor, the Coürb will make an 
order dismissing the application. 


In this oase the “opponents dd noi say 
that they are in possession of the snit- 
property on their own -aaeount or ou 
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account of some person other than the 
judgment debtor, They have to admit that 
they are tenants of the judgment-debtor. 
The ‘question whether they are servante 
or agents of the judgment-debtor and not 
tenants, is not really relevant to the ques- 
tion at issue, beeause in either sase they are 
nof entitled to obatruet the deeree-holder. 
The opponents apparently place some reliance 
on the Bombay Rent (War Restrictions) Act. 
But although they may be tenauts with 
regard to their immediate lesgor and во 
entitled to protestion against him, there is 
nothing in the Act to protest them against 
the landlord of the premisee, with whom 
there was no privity of  eontrast. St 
seems to me that this oonalusion must 
‘be obvious, Otherwise when his tenant 
has eub-let the premises, a landlord would 
either have to make every anb tenant a 
party to hia suit against hie tenant or, if 
he omitted to do that, he might have to 
file suits against all the sub-tenants after 
he had obtained a desree against his 
tenant. That certainly was not intended 
by the Aot. ? 


No doubt а plaintiff suing for possession 
may dnd it advantageous to join all the 
persons in possession of the snit premises, 
to avoid difisulties whieh may otherwise 


arise when he attempts to execute his dearee, 


but there is nothing inthe Bombay Ront 
(War Restrictions) Aat whioh gives persons in 
possession through the tenants & better right 
to obstrust the execution of the desree than 
they had apart from the Aot. 


The summons muat ba made absolute iwith 
aosta. 


Counsel certified. 


2. X. Summons ma le absolute, 
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JALCUTTA HIGH COURT. 
Аррвлт, FROM Oper No, 157 or 1920, 
July 28, 1921. 

Present; —Juatioe Sir Asutosh Mookerjee, KT., 
and Mr, Justise Panton. 

Raja JOTE KUMAR MUKERJER 
AND ANGTHER —PLAINTIFES— APPELLANTS 
versus 
JADU NATH ВОЗЕ Аир ANOTHER— 
DsFENDANTS — REBSPONLENTS, 

Evidence Act (I of 1872), s. 98 —Unambiguous auord? 
used in documents—Special use-— Oral evidence ad. 
missible—Evidence improperly excluded by Trial Court 
—Reversal of decree by Appellate Court, 


Under section 98 of the Evidence Act evidence 
is admissible to show that in case of jalhar 
tenancies the term san does not signify the Bengali 
year which commences on the Jst day of Baisakh 
and ends on the last day of Chaitra, but a different 
period specially applicable to such tenancies, [p. 694, 
col, 2. . 

lus words in written documents, which prima 
facie present no ambiguity, may be interpreted by 
extrinsic evidence of usage, and their peculiar 
meaning, when found in connection with the 
subject-matter of the transaction, may be fixed by 
parol testimony ofthe sensein which they are 
usually received, when employed in onses similar to 
that under investigation. |р. 694, col. 2.) 

In appeal, the circumstance that evidence has 
been improperly excluded by the Trial Court does 
nob justify a reversal of the decree made by that 


Court. [p. 655, col. 1.] 

Pabitra Kunwar v, Maharaja of Benares, 80 A. 367; 
A. W. N. (1908: 140; 6 А L, J. 498, Grant v. Maddox, 
(1846) 15 M. & W- 787; 16 L, J. Ex. 227; 71 В. R. 
815; 153. É. В. 1048, Anon. (1575) 8 Dyer 345 a, pl, 
b; 73 E. В, 776, R, v. Newstead, (1769) Burr. Б. C. 
669, R. v. Swyer, (1880) 10 B.& O, 486; 109 E. R. 
531; 8 L. J. (0. $.) K. B. 221 and Myers v. Sarl, (1860) 
3 EL & El. 306; 122 R. В. 710; 121 Е. R, 457; :OL, J. 
Q В. 9;7 Jur. (х. в.) 97; 9 W. В. 96, referred to. 


Appeal against an order of the Subordi- 
nate Judge, Seeond Оопг, Hooghly, 
dated the 10th Marsh 1920, revers. 
ing an order of tbe Munsif, Sesond Court 
at that plase, dated the 30th April 1919, 

FAOTS appear from the judgment. 

Babu Rugendra Kumar Mitter, for the Ap. 
pellanis, —The interpretation of the kabuliyat 
must depend upon its own terms, 
Oral evidense cannot be admitted to qualify 
or extend the written dcoument, See seetion 
92 of the Evidence Aot. The expression 
nsed in the kabuliyat is san, which has an 
unambiguous meaning, Evidenee is, thera- 
fere, not admissible to show that the ex. 
pression meant not the Bengali year oom. 
meneing on the first day of Baisakh and 
eniing on the last day of Ohaitra, buta 
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different period sommensing in Sraban and 
ending in Ahars. 


Ast has. no application, Assuming but 
not admitting that the lower Appellate 
Court is sorrest on the question of the 


admissibility of oral evidenee ta vary the 
terms of the written doeument, the order 
of remand cannot be justified, If the 
Appellate Oourt was of opinion that the 
Trial Oourt had refused. to admit evidence 
whieh ought to have been admitted, the 
proper prosedure would have been to follow the 
sourse indieated in Order XLi, rules 


27, 28, 29 of the Code of Civil Prosedure.’ 


“See Pabiira: Kunwar v, Maharaja of Benares 


` Noone appeared for the Respondent. 
JUDGMEMT.—This i8 an appeal from 
an order of remand made by the lower 
Appellate Court in a snit for ejestment 
and mesne profits, The subjest matter of 
the litigation is the right of fishery in a 
tank let out by the plaintiff to the defend. 
ants on an yearly rent of Rs.18, The 
kabuliyat exeeuted by the tenants stated 
that the tenaney would last for a term 
of O9 years from 1316 to 1324 (san). The 
plaintiff instituted this suit on the allega- 
tion that the tenanoy had terminated and 
yet the defendants were in oeoupation, 
The Court of first instanee deereed the 
suit. Upon appeal the Subordinate Judge 
has reversed that desision, on the ground 


that  evidense legally admissible had 
been erroneously exoluded by the Trial 
Court. 16 appears that in the sixth 


paragraph of the’ written slatement the 
defendants allege that the year in respect 
of jalkars begins from the eommeneement 
of the rains, that is, from the month of 
Asarb, that the term of yearly settlement 
subsists till then, that old: fishes are 
eaught till that time and there is right to 
satoh and take thé same and that, aseord- 
ing to this practices, settlement of the 
disputed Jalkar was taken in Sraban 1316, 
so that the term of the said settlement 
did not expire before Asarh 1325. The 
Court of first instance held that the 
expression used in the aontract was un- 
ambiguous and that oral evidenee was not 
admissible to show {that the expressipit; 


(1) 80 A. 867; Aj W. N,' (1908) 140; OAL. J. 
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(san) meant not the Bengali year, whieh 
сотшепеев from the first day of Baisakh 
and ends on the last of Chaitra, but an- 
other period whieh  eommenees in Sraban 
sod ends in Asarh, The Subordinate 
Judge has held that evidenee was admis. 

to show that the term (san) has 

by sustom and usage a spesial meaning in 

sonnegtion with tenancies of fisheries, In 

our opinion, the view taken by the Sub. 

ordinate Judge on this point is correst, · 
and is supported’ by sestion 98 of the- 
Indian Evidenee Act. 

It is well settled that various words in 
written documents whieh prima facie present 
no ambiguity, may be interpreted by ex- 
trinsie evidence of usage, and their pesuliar 
meaning, when found in sonnestion with 
the subjeet-matter of the transastion, has 
been fixed by parol testimony of the sense 
usnally received, 
when employed in sases similar to 
that under investigation. As ап illus- 
tration of this prineiple, referense may 
be made to the desision in the базе of 
Grant v. Maddow (2). In that ease the 
plaintiff, by a written sontraet, agreed to 
perform at the defendant’s theatre and the 
defendant agreed to engage her for three 
years and to рау .her a salary of £b, 
£ 6 and £7 per week in those years rø- 
spestively, It was ruled that parol evidence 
was admissible to show that aesording to 
the uniform usage of the theatrical profeasior, 
the plaintiff was to be paid only during 
the theatrisal season, that is, during the 
term that the theatre was open for 
performanse in each of those. years. It was 
argued that the word ‘year’ was unambiguous, 
signifying the ealender year 'whieh som- 
menses on the first day of January and 
terminates on the last day of Desember, 
and that sonsequently the defendant was 
bound to pay to the plaintiff at the agreed 
rate for the 52 weeks inoluded in the year 
between its sommenaement and its termina. 
tion. This sontention was overruled. Similar 
illustrations are afforded by the desisione 
in Anon. (3), HR. v. Newstead (4), 


(2) (1848) 16 M. & W. 787; 16 L. J. Ex, 227; 71 R. 
R. 815; 158 E. R. 1048. 

(8) (1675) 3 Dyer Заба, pl. 5; 73 E. R. 776. 

(4) (1769) Burr. S. C, 669, 
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В, v. Swyer (5), Myers v. Sarl (6). In our іп respect of the man lands as well ав of the land 


т : oe В : in oceupation of the tenants and the lessee does 
e idis к теш ha di 4 pir hob acquire any kind of tenancy to entitle hím to & 
o show tha e term (san) did nob notice before ejectment. [p. 696, col. 1 


signify the Bengali year whieh sommenoces Narpat Singh v. Hungra Munda, 11 К Oas. 868; 
on the first day of Baisakh and ends on 160 L.J.80, referred to. 
the last day of Ohaitra, but a different Appeal against а deeision of the Distrist 
period specially applicable to jalkar ten- Judge,. Manbhum, affirming that of the 
: впоіев as stated in the written statement. Subordinate Judge, Dhanbad. 

Bot although the view taken by the — Messrs. S. M. Mulick, N, N. Sen and S, 
Subordinate Judge upon the question of. N. Dutt, for the Appellant. 


admissibility of evidenee is eorrest, we are Messrs, К. N. Ohaudhri ind А, N. Das, for 
of opinion that the order ofremand made the Respondents. 

by him eannot be supported, The вігопт. JUDGMENT. 

stanae that evidence has been improperly Coorrs, J.—Thia was a suit for deelaration 


exeluded by the Trial Court does not justify of the plaintiff's gote patta right to Mauza 
a reversal of the desree made by that Court, Kudatand and for khas possession of that 
The Code of Civil Prosedure provides the mauga insluding the man lands, The pro. 
method to be followed. in a case of this prietor of this mauza is Raja Lakhi Narain 
deseription; Order XLI, rules 27 (1) (а), Singb, the pro forma defendant, whose 
28, 29; it is open to the Judge either to estate was under the management of the 
take the evidence himself or to direst the  ensumbered estates until 1313. In the 
Primary Court to take the evidense and year 1314 the pro forma defendant gave an 
to send it to the Appellate Oourt for son- iara settlement of the mauza to the prinoi- 
sideration, pal defendant No. ), Ohigu Chaudhuri, for в 

The result is: that thisappealis allowed, term of nine years, The tjara expired in 1323, 
the order of the Subordinate Judge set but before that date the pro forma defendant 
aside and the ease remitted to him to be granted to the plaintiff a permanent lease 
dealt with in aseordance with law. Asthe of the entire mauza by a jote patta, by virtue 
appeal has not been opposed, there will be of whieh the plaintiff elaims to be entitled 
no order for sosts in this Court, to khas possession of-the mauza from the year 
1323, but having failed to obtain possession 


ОК ^ К | Appeat allowed, from the defendant No. 1, the &jaradar, he has 
UE REL В. & б. 456; 109 E. R. 631; 8 1. J. brougbt this snif. 
(6) (1860) 3 El & EL 30%; 122 В. В. 7!0; 121 E. .The main sontentions of the defendant 


В. 457; 30 L. J. Q. B. 9; 7 Jur (N. 8.) 97; 9 W. В. 96. No. 1, who contested the suit, were that the 

я ріаіп н jote patta was not a bona fide dosu» 
ment, and that this defendant held а perma. 
nant aneestral sjara right in the mauea, 
The suit was deereed in the Court of firat 
insianee and this desree was sonfirmed on 
appeal. The defendant No. I has again 


PATNA HIGH COURT. appealed to this Court. 
Sxconp Огуш APPEAL No, 569 or 1920. The findings of fast arrived at by both the 
August 4, 1921. Courts below are that the plaintiffs patia 
Present : —Мт, Justise Coutts and is bona fide and that the defendant No. 1 
Mr. Justise Maspherson. has not any permanent ansestral ijara right 
OHIGU OHAUDHURI—DsrzspiNT No. l in the mauga. These are findings of faet 
— APPELLANT with which wesannot interfere in sesond 
versus ^ appeal, but we are asked by the learned 
Srimatya CHAND MONI DEBYA Vakil who appears for the appellant, to find 
AND aNOTHER —IUESPONDENTS, that the defendant No. 1 has aequired soma 
Lease—ljara lease—Man  lande—Leasé ewpired— sort of tenancy in the man lande of the mauta 
Bjectment—Notice. and that he eannot be ejested therefrom with- 


: " t notiee, It appears that the defendant 
Where.the period of an jara lease of the whole 00 P eo ol 
mauza, including the man lands, expires, it expires No 1 fret got өп sarg of this village from 
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1291-- 1276, ‘After that tho plaintiff's case is 
that he remained in possessoin from 1296 — 
1805 without any fjaro, that he then had an 
vara from 1365—1818 inolusive, and thet in 
1314 he got the фата to whiah I hava already 
referred. The mauza aonsisted partly of 
landa in osoupstion of tenants and partly of 
man lands, and it is not sontended that the 
defendant cannot ba ejested from that part 
of the mauga of which he ia in possession 
by oeolleotion of rent, but it is contended by 
the learned Vakil for the appellant that he 
has acquired some tenansy right in the man 
lands. ` At first he sontended that the right 
whieh he had asquired ` was an овопрапву 
right and in support of his sontention he 
relied on Narpat Singh v. Hungra Munda 
(1); but he subsequently abandoned this 
position and urged that it was merely a 
tenaney right, of what kind he was not pre- 
pared to say, beyónd that it was auffisient to 
give him a right to notise before being 
ejected. Го this view of the sase it is neses- 
вагу to disouss the osse of Narpat Singh 
v. Hungra Munda (1), and I need only say 
that itis elearly distinguishable from the 
present case, and I fail to sce how the defend- 
ant No. 1 has aaquired any kind of tenansy 
right whieh would oontinue after the expiry 
of the lease. The lease was an zara lease 
of the whole mau:aineluding the man lands, 
and when the period of the Zara expired, it 
expired in respest ofthe man lands as well 
as of theland in oseupation of the tenants. 
It is sure that defendant No, 1 held the 
man lands as remuneration for eolleoting 
rent, but he in no sense beoame raiyat 
thereof, and Iam unable to sea what kind 
of right he sould have acquired whish would 
havà entitled him to & notiae. 

. It has been suggested that the tjara of 


1314 did not oreate a naw tenansy but that. 


the defendant No, 1 had obtained a right 
by being in possession of the land from 
1296—1313 without any tara; but it is not 
a fact that he was holding the land for this 
period without a patta, for it is. found dis. 
tinstly by both the Oourts below that an 
tjara was granted to him in 1305 and he 
was apparently holding under that patta 
up till 1313. This sontention, therefore, 
fails. e 


\ e 


« (1) 11 Ind. Ова, 368; 16 О, L, J, 80, 


profits whereof they ropresent. 


Ia the rasnit then I see no reason to in- 
terfere with tho dacisicn of the lower Арреі. ' 
late Court and would dismias this appeal with ' 
eosta, 

M.cPaEssON, J.—I agrae. 
appellant, the late djaradar, before ua is to 
tenaney іп the man landas. There sould, of 
sourse, be no tenapoy in those lands apart 
from the jara tenansy of the village, the 
The report 
in Narpat Singh v. Hungra Munda (1) 
is inadequate. Moreover, the  oiroum. 
stanses and the tenansy in that ease, a khurts 
katti tenancy with permanent right on 
whish & paita setting forth the rent had ' 
been superimposed, are altogether different 
from the present oase, as may be seen from 
Seeond Appeal No. 1827 of 1915 desided by 
this Court on the 23rd April 1917, 

Anpeal. dismissed, 


The slaim of 


J. P, 


CALCUTTA HIGH COURT, 
Lerrers PATENT Appzat No, 50 or 1920.. 
July 21, 1921. 
Present: —Justioe Sir Asutosh Mookerjee, Кт; 
- and Mr. Juatise Pauton. 
SATISH CHANDRA DAS anp orHERE 
—DEPENDANTS— APPELLANTS 
versus 
UMESH NARAIN CHOWDHURY 
AND OTAERS— PLAINTIFFS— RESPONDENTS, 
Bengal Tenancy Act {VII of 1885), s. G1— Deposit 


of rent—One tenancy—three deposits on allegations of 
three tenancies not valid. 


If atenant holds in fact one tenancy under his 
landlord but makes three deposits in Court on the 
allegation that he holds three distinct tenancies, it 
is not a (valid: deposit within the meaning of 
section 61 of the Bengal Tenanoy Act. [p. 697, col. 2; 
р. 698, col, 1.] 

Letters Patent Appeal against а deeree 
of Mr, J ustise Newbould, dated the 17th of 
May 1920, in Appeal from Appellate Decree 
No. 663 of A919, 


FACTS Pppear from ‘the judgment. 
Babu Sarat Ohandra Ray. Ohoudhury (with 
him Babu Priya Sankar Mazumdar), for thg.: 
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Appellante, —The defendants aro the appel- 
lanta. The appeal arises out of a suit for ront. 
The Firat Oourt dismissed the suit, whish on 
appeal was deereed, That deeree has been 
affirmed on ‘appeal to this Court. 
there were three holdings under the plaintiff 
landlord. The present suit was brought on 
the allegation that these holdings had been 
amalgamated into one tenansy: This we 
` deny and we aver that we have deposited 
in Court under sestion 61 of the Beugal 
Tenansy Ast rent in respect of the three 
holdings prior to suit and hava obtained 
reseipis therefor aud that, therefore, liability 
{о pay rent has been dissharged inasmush 
as no rent is due, ү 

(Moozesses, J.—How do you bring the 
ease nnder sastion 61 “of the Bengal Tenansy 
Act] 

Under that sestian there was no reference 
to the number of holdings but as to the amount 
of rent the tenant wasliable to pay. There 
is no evidensa to show -whether there has 
been a refusal of the amount tendered. I 
have paid rent separately for .the three 
holdings, although there were two holdings 
only under a previous desree of the year 
1898. Ieubmit the reeeipt granted to me 
under sestion 62 operates as в clear asquit- 
tavea and discharges me from further 
liability to pay rent. The landlord sould 
have withdrawn the money under protest. 
Farther I am not liable to pay interest singa 
my deposit under seetion 61, Refers to 
Bas? Bhusan Dey v. Umakanto Dey (1). The 


deposit will be legal if the entire amount 


of rent payable ia deposited. . 
. Babu Krishna Kamal Mottra, for the Бэ. 
spondents, was not called upon to reply. 
JUDGMENT. —This i8 an appeal under 
clause 15 of the Lettera Patent from a 
judgment of Mr. Justise Nowbould in an 
appeal from an appellate desree in a suit 
for resovery of arreara of rent, The ques. 
tion in controversy was, whether there was 
a valid depoaié of rent under scotion 61 of 
the Bengal Tenaney Ast prior to the 
institution of the suit, The Oourt of first 
instance anawered in favour of the defendants 
and dismissed the suit. Upon appeal, the 
Subordinate Judge reversed that dasision 
and his deeree has bean confirmed by Mr. 
Jasties Newbould. . 
. (1) 25 Ind. Cas, 171 
O,W.N.143, . 


Originally- 


20 0.1, J, 153 at p. 187; 19 


It appears that the defendants at one 
timo held under tha plaintiffs threo distinot 
tenangies, Tne plaintiffa have instituted 
the present suit for rasovery of rent due in 
raspaot of the lands comprised in all the 
three tenanoies, on the allegation that the 
tenansies had basn amalgamated and now 
oonstituted, in reality, only one tenaney. 
The defendants pleaded that the tenansios 
were distinst and tbat on this footing they 
had, prior to the institution of the snit, 
made three deposits in Court in respeat cf 
tbe three alleged distinet tenansies. Jt was 
found by the Subordinate Judge, oontrary. 
to the desision of the Court of frat instanoe, 
that the three tenaneies had been amalga» 
mated, and we are of opinion that Mr. Justiea 
Newbould has correstly held that the question 
whether the three tenanaies had or had 
not been amalgamated was a question of 
fast, dependent for its dasision upon evidense 
whish sould not be considered by thia 
Conrt in season] appeal. We must, eon- 
sequently, proceed on the assumption that 
at the date of the institution of the anit 
there was only one tenarey. This raises the 
question whether the deposits had heen 
validly made and furnished an answer to 
tho claim. 

Mr. Justice Newbould has found that none 
of the conditions precedent to the applisation 
of sub-section (1) of section 61 has been 
proved tovexist, But it has been urged 
‘here on behalf of the defendants-appellante 
that the sass may be brought within clause 
(b) as the tenants had on a previous овоз- 


‘sion, though many years ago, tendered rent 


whioh had been refused and had eontequently 


reason to believe that rent, if tendered on the 


present oosasion, might meet with the вата 
fate. We shall not pause to examine whe: 
ther this view is or is not plausible, for even 
if we assume that the aase comes within 
clause (b) of sub section (1) of seotion 61, 
it is olear that the defendants ogunot susceed. 
The section contemplates that the tenant 
may present, to the Court having jurisdistion 
to entertain a suit for the rent of his tenure 
ог holdiag, an appliestion in writing for 
permissin to deposit in the Court the full 
amount of the money then dne. If в tenant 
holds, in faat one tenanay under his landlord 
but makes three deposits in Oourt on the 
allegation that he holds three diatinet tenan- 

cies, it cannot be maintained that this ia a 
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deposit within the meaning of seetion 6l. 
But it has been argued that onse a deposit 
has been made and has been aesepted by 
the Court. under sestion 62, it is not open 
totha landlord to question its validity. In 
support of this proposition, relianae has been 
plased upon the decision in Sasi Bhusan Dey 
v. Umakant Dey (1). That oase, however, is 
elearly distinguishable. «t was there held 
that where the amount deposited was leas 
than the amount due, the deposit operated 
asa part payment of the debt due to the 
landlord, inasmuch as sub.sestion (2) of 
gestion 62 provides that a reseipt given by 
the Court operates ав an asquittanca for the 
amount of the rent payable by the tenant and 
deposited as aforesaid in the sams manner 
and to the same extent as if that amount 
of rent had been reseived by the landlord. 
If a tenant unconditionally offers money 
to the landlord, even though the amount 
tendered may not sover tbe entire arrears 
due, the landlord is bound to assept it in 
part satisfastion of his dues. The ease 
before us is, however, of a different deserip- 
tion. Here the deposits whish are said to 
have been made were, strietly speaking, 
made not in respect of the one tenansy held 
by the plaintiffs, but in respeet of three 
tenansies whieh were no longer in existenss 
as di-tinet tenancies but had been amalga- 
mated into one tenanoy. We ara of opinion 
that there was no valid deposit and the suit 
has been rightly decreed. The appeal is son- 
sequently dismissed with eosta. 
B. к, Appeal dismissed, 


MADRAS HIGH COURT, 
Civit Arrear No. 61 оғ 1917, 
February 25, 1921. 
Fresent : —Sir John Wallis, K., Ohief 
Justise, and Mr. Justiee Oldfield. 
Т. K. SREENIVASA AIYANGAR— 
| PLAINTIFF— APPELLANT 
" versus | Ў 
KUPPUSWAML AIYANGAR ano OTRÉk 
—Dasrenpants Nos, 1 то 9, 11 то 15, 17 то 23. 
26, 27 ann 29 то 33— RESPONDENTA. 
Hindu Law—Joint family— Partition between father. 


` and, sons— Father's alieneea also impleaded—Alienation, 


setting aside of—Consideration, sons not bound to pay 
—Pious obligation. : емо ым 

In suits for partition: between .sons and’ their 
father in which alienees are joined for the purpose 
of setting aside the father’s nlienations of the joint 
family property, the setting aside of the alienations 
should not be conditional on the refund by the sous 
of the moneys paid to the father in consideration 
of the alienations, Гр. 699, col. 2; p. 702, col. 1.] 

Koer Hasmat Rat v. Sunder Das, 11 О. 396; 10 
Ind. Jur. 26; 6 Ind, Deo. (N. в,› 1028, dissented from. 

Periasami Mudaliar v. Beetharama Ohettiar, 27 M. 
248, 14 М.І. J. 81 (E. B.', Raman Pandithan v. 
Satha Kudumban, 86 Ind, Cas 887; 41 M. L. J. 502; 
20 M. L. T. 320; 4L W. 366; (1916) 2 М, W. N. 217 
and Muthukrishna Naidu v. Kanojs . Muthukrishnappa 
Naidu), 39 Ind. Oas, 604; (1917) M. W. №. 273, dise 
tinguished. 


Sivaganga Zamindar v. Lakshamana, 9 М. 188; З 
Ind. Dec. (N, в.) 528, Krishnasami Konan v. Rama- 
sami Ayyar, 22 M. 519; 9 M 1. Ј. 127; 8 Ind, 
Dec. (N. s.) 871, Kiluru Kotayya ¥. Polavarapu 
Durgayya, 47 Ind Oas. 102; 85 M. L. J. 461, 
Subbatya Mudaliar v. Thulasi Mudaliar, 22 Ind, 
Cas. 44; (1914) М, W. N. 16; 14 M. L. T. 587; 
l L. W. 65, Madan Gopal v. Sate Prasad, 40 Ind. Cas, 
451; 39 А. 486; 15 A. L, J, 425, Peda Venkanna v, 
Sreenivasa Deekshatulu, 43 Ind. Cas. 225; 41 M. 186; 
22 M. L. T. 834; 88 M. L. J. 519; 6 D. W. 649: (1918) 
M. W. N, 55, Sahu Ramchandra v. Bhup Singh, 89 
Ind. Cas. 230; 39 A. 437; 2: О. W М. 698; 1 P.L. W. 
557; 15 A. L. J. 487; 19 Bom. L. R. 498; 26 О. L. J, 1; 
83 M. L J. 14; (1917, M, W, N. 439; 22 M.L. T. 22; 
6 L. W. 218; 44 I. А..126 (P. 0.), Modhoo Dyal 
Singh v. Golbur Singh, 9 W. В. 511; В. L, R. Sup. Vol. 
1018 (F. B.), Venugopal Naidu v. Ramanadha» Chetty, 
14 Ind. Cas, 705; 87 M. 458; 11 M. L. T. 427; 23 M. L.J. 
61 and Ramakrishna Trimbak v. Narayan Shivrao, 81 
Ind. Cas. 801; 40 B. 126; 17 Bom. L. В. 956, referred to, 


Per Wallis, C. J.—'The alienation of joint family 
property by a father where there is neither necessity 
nor antecedent debt, amounts toa plain breach of 
trust and the Mitakshara Law does nob warrant 
or legalise any such transaction. The Courts are 
bound to afford the sons adequate relief in the 
nature of a restitutio in integrum unfettered by 
any conditions based on the alleged pious obliga- 
по 4 the sons to pay their father's debis. [p. 699, 
col. 2. 

Per Seshagiri Aiyar, J.— When a suit for partition 
is filed, in which a prayer for setting aside an 
alienation by the father is also added, there is no debt 
of the father. On the alienation being set aside, 
an obligation to make good the loss sustained by 
the vendee to the extent the consideration fails 
would arise. This obligation could be enforced 
against the father by filing a suit for damages. ТШ a 
decree is obtained, there is no debt of the father. 
The possibility of an event happening which . 
might throw on the father an obligation for 


. unliquidated damages is not within the principle 


relating to the pious obligation of the sons. A 
possible unliquidated claim for damages could nob 
be considered as a debt payable during the life. 
time of the father. [p. 702, col, 1; p. 701, col, 2.] 
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Appeal against a deoree of the Court of 
the Subordinate Judge, Kumbakonam, in 
Original Suit No. 125 of 1913, 

Messrs. T, Narasimha Aiyengor and V. 
Narasimha Atyangar, for the Appellant, 

Messrs. K. Bashyam Atyangar, V. N. Ven. 
katavaradachartar, S. Natesa Sasiriar, A. 
Narasimha Atyar, K. S. Narayana Atyangar 
and. K.-&. Narayanaswamt. Avyar, for the 
Respondents, 

This appeal eoming on for hearing on 
the 10th of September 1920 the Court (Sir 
John Wallis, Кт, O.J.,and Seshagiri Aiyar,J. ) 
delivered the following 

JUDGMENT. 

Warris, О. J.— We have been asked in this 
‘ease to depart from the usual form of dearee 
in suits for partition between sons and their 
father, in whieh alienees are joined for the 
purpose of setting aside the father's aliena- 
tions of the joint family property, one of 
the sommonest elasses of suits in this Presi- 
deney, by making the setting aside of the 
slienations sonditional on the refund by 
the sons of the moneys paid to the father in 
eonsideration of the alienatione, on the grcund 
that the father beaomes liable to make such 


а refund on the setting aside of the aliena- 


tions and that his sons вё the same time 
ineur a picus obligation to diseharge the 
liability. The- setting aside of sueh aliens- 
tions bas cften -been made eonditional on 
the refund to the alienees of such part of the 
eoncideration as was shown to bave been ad- 
vaneed by them for necessary purposes, inolud- 
ing in that term the dissharge of the 
father's debts antesedent to the alienationa in 
' disebarge of whieh the sons’ shares sould have 
been brought to sale by reason of their pious 
obligationto disshargetheirfather’s debts,and 
a similar equity would, no doubt, be resognized 
if it were shown that the purehase- money 
had been oarried to the joint family assctr, 
as observed in Modhoo Dyal Singh v. Golbur 
Singh (1), butit has never been the prastioce 
of this Court to make the setting aside боп. 
ditional on the refund by tbe sons of the 
eonsideration for ihe alienations paid by 
ihe alienees to the father, Further it was 
held by Sir Barnes Peasosk and a Full 
Bereh of the Caleutta High Court in the 
ease already oited that no sueh condition 


(2) 9 W. В. 5101 B, L В. Sup. Vol. 1018 (F, B.). 


eould be imposed  exeept in eireum. 
stances sueh as I have mentioned. I am 
unable, with great respeet, to agree with 
the view of Mitter, J., in Koer Hasmat Rat v, 
Sunder Das (2) that this judgment of Sir 
Barnes Peseosk and the Fall Beneh was vir- 
tually overruled by Sir Barnes Peasosk him- 
self delivering the judgment of the Judioial 
Committee in Girtdharee Lall у. Kantoo Lall 
(3), where this question is nowhere dealt 
with, On theeontrary it seams to mo that 
the Caloutta Full Benah desision is much 
more in assordanes than Koer Hasmai Hat 
v. Sunder Das (2) and the oases whieh have 
followed it with the ргіпоірівв underlying 
the most resent desision of the Priyy- 
Oouneil in Sahu Ram Chandra v. Bhup Singh 
(4). It .is there pointed out that the 
alienation of joint family property by a 
father where there is neither nesessity nor 
antesedent debt, amounts to a plain breach 
of trust, and that the Mitakshara Law does 
not warrant or legalize any sush transaetion. 
It follows, in my opinion, that the Courts 
are bound to afford the sons adequate relief 
iu the nature of a restitutio in integrum, 
unfettered by any oonditions based on the 
alleged pious obligation of the sons to pay 
their father’s debts. I am, moreover, not 
satisfied that any such pious obligation exista 
in this ease. Any liability whieh the father 
may inour to the alienees on such uneon- 
ditional setting aside of the alienation arises 
from hia own immoral aot in making the 
alienation in the rst instanee in breash of 
the duty whieh he owed to hia sons as man- 
ager of the joint family property, and I do 
not think the sons ean properly be held to 
be under any pious obligation to relieve him 
from the consequenees of his unsuesessful 
attempt to defrand them, I do not think 
the decided eases oblige ns to go so far. To 
recognise Bueh an obligation would, in my 
opinion, be very largely destruotive of the 
sound and wholesome prinoiples' enforeed by 
the Privy Council in the sase referred to 
and opposed to the settled prastiea of the 
Oourt in suits of this nature. Otherwise I 


(2) 11 0, 896; 10 Ind, Jur, 26; 5 Ind. Deo. (к, s.) 
23. 


d) 11. А. 821; 14 B. L. В. 187 (P. 0,); 22 Ws В, 
66; f Spr. P. О, J. 330. 
14) 39 Ind. Cas, 280; 89 A. 487; 21 О. W, М, 698; 
1 P. L, W. 567; 16 A. L. J. 437; 19 Bom. L. В. 498: 
26 0 L. J. l; 38 M. L, J. 14; (1917) M. W. N, 489; 
22 M, L. T, 23 6 De W. 218; 441, A. 126 (P, 0.), 
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agree with the order proposed by my learned 
brother. 
' бвану(инї Arvar, J.—We have now dealt 
with the various alienations, The Subor- 
dinate Judge has held that, even though 
the alienations are not binding on the 
plaiotiff enl the second defendant, they 
should pay to the alienees their share of 
the money which the first defendant, the 
father, reseived “for the sonveyances he 
exeauted. 
. The praetise on the Original Side of the 
High Court and in the Moffussil is opposed 
to this sonslusion, in suits for partition, the 
usual dearee is to direst the so-pareener to pay 
his share of the debt whieh is found to be 
binding on the family. -The desided sases 
support this praetise, It was sontended that 
as the sonsideration paid for the alienations 
was not spent for illegal or immoral purposes, 
it should be regarded as a personal debt of 
the father whieh the воп is bound to dis. 
eharge as a pious obligation reeognised by 
Hindu Law, Mr. Narasimha Aiyangar oon- 
tended that, as on the date of the suit, there 
was no debt due from the father, no question 
of pious obligation arises. There ean be no 
doubt that a partition deeree speaks from the 
date of the plaint: and it is well-established 
that the moment that a plaint in a sontested 
suit is filed, there is a severanee of the joint 
family. On the date of the plaint, there were 
alienations of the family property, bat they 
were made for sonsideration reseived and not 
for any antecedent debt. Under seetion £4 
of the Transfer-of Property As, in effeating 
a sale otherwise than for a pre-existing debt, 
the vendor is either paid or promised а eon- 
sideration. Such a eonsideration is nota debt 
owed by the vendor. Therefore, when the 
suit was filed, there was no debt of the 
father, On the alienation being set aside, an 
obligation to make good the loss sustained by 
the vendee to the extent the sonsideration 
fails would arise, This obligation sould be 
enforced against the father by filing a suit 
for damages. Till a deeree is obtained, there 
is no debt of the father. The only authority 
which supports the contrary view ig Koer 
Hasmat Rat v. Sunder Das (2), 

. Before dealing. with this oase, I shall make. 


А few observations on the theory of the pious ` 


obligation of the sons. I had originally 
intended to rest my decision on.the desided 
oases, but after a diseussion with the learned- 


Chief Justise on the point and having regard 
to the вава law on the subjeat I think it 
desirable that I should state my view on this 
branch of the Hindu Law. Asis well known, 
the liability to a personal debt cf the father 
is founded on a text whish has been trana- 
lated by Mayne thus: “The sons are not 
eompellable to pay sums due by their father 
for spirituous liquors, for losses at play, for 
promises made without any consideration, or 
under the influenes of lust or wrath ; or sums 
for whieh he was а surety, or a fine or toll, or 
the.balanse of either," nor generally "any debt 
fora eause repugnant to good morals.” Every 
resognised Smriti writer has embodied this . 
injonetion. The principle underlying the 
test is that the son should relieve the father 
from the panga of Bell by paying off bis 
undissharged debts, A high ideal of moral 
responsibility and of filial duty is responsible 
for introdusing thi» prinsiple. Ia the ansient 
patriarehal days, when the father was the law. 
giver of the family, ita protestor and prastisal. 
ly its Divinity, the sons were enjoined from 
motives of piety to pay the debt whioh the 
father had sontrasted, It'is а pity that this 
moral presept was ever seriously enforoed in 
a Court of Law, Many а text has been eon- 
signed to the limbo of oblivion on the ground 
that they are ill-suited to the times or were 
intended only as direstory admonitions and 
notas mandatory rules. This text should hava 
shared the same fate. in my opinion, the 
father oan hardly be expseted to be reseued 
from hell when the son is eompelled very 
mush agaiast his will and with impresations 
in his mouth by a deeree of Court to make 
the payment. One of the eommonest forma of 
defenoe in а sreditor’s nation against the sons 
is to attribute to tha father illegality, im- 
morality and all other vises known to law. 
In gush а state of вовівёу, the enforcement of 
the theory of pious obligation seems incon. 
gruous. Unfortunately, however, on this text 
has been founded а large number of desisions 
whioh have prastioally ignored the root priu- 
siple underlying it, The decisions have laid 
down that a son ia bound to pay the debt of 
a father whieh has besn brought into exist- 
enoe by the sommitting of a breash of trust, 
For example, in Venugopal Nazlu ү. Hama. 
nadhan Ohetty (5) ib was held that the son 


(5) 14 Ind. Cas, d 37 M.458; 11 M. Y ‚ 427 
28 M. L. J. 61, M 
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was liable for the father having unauthoris- 
edly spent temple money. In Ramkrishna 
Trimbak v. Narayan Shivrao.(6) the son was 
held liable to pay a debt oontiasted by the 
father in carrying on а trada prohibited by 
Government, In Hanumat Mahon y, Sonadhart 
Staph (7) а mortgage by the father areated 
for meeting abarges of а oriminal offense was 
held binding on the son. Ја Hanmani 
Kashinoth v, Ganesh Атпан (8) the son was 
held liable for а eívil breaoh of trust commit. 
ted by the father. No doubt it has been held 
that if there has been a srimipal breach of 
trust, the son will not bə liable, but the 
‘ distinotion between a sivil and a criminal 
breach of trust is very thin and it would not 
be easy in all oases to say whether the breaoh 
of trust is of sush a character as would nct 
ворјеві the father to a proseoution. I have 
sited these cases for the purpose of showing 
to what extent the theory of pions obligation 
has been pushed, іп Sahu Ram Ohandra v. 
Bhup Singh (4) Lord Shaw, in delivering the 
judgment of the Jndisial Committee, said 
that a father alienating property not for any 
of the purposes warranted by law would be 
: sommitting в breach of trust. Now if a son 
is liable for a debt arising from a civil breach 
- of trust against third partier, can it be said 
‘that he should not be liable for a teehnioal 
: breach of trust sommitted against himself ? 
. I wish that this statement of. the law by the 
Judieial Committee is enforeed stristly. In 
that ease, all these decisions whieh have put 
a strained aonetrustion upon the theory of 
pious obligation, by compelling sons to pay 
the debts whieh have in no way benefited 
them may have to be reviewed, In my 
opinion thé desisions sommeneing from 
Nunna Brahmayya Setti v, Ohtdaraboyina (9), 
wherein Sir V, Bashyam Ayyangar, J., speaks 


óf а déeree debt giving rise іс а fresh cause of. 


action against the sons, and ending with the 
deeision to which I was a party, where it was 
held that a deeree obtained against a father, 
when the father and the sons were undivided, 
for damages for failure iof. sonsideration 
may be executed against the sone’ share ih 
the family property, should all be re- 


,O 81 Ind. Сая, £01; 40 B. 120; 17 Bom. L, В. 
5, Е 

(7) 52 Ind. Саз, 734; 4 P. L, J, 663, (1920) Pat. 
18; 1 P. L. Е, 183, . 

.(8) öl Ind, Cas. 612; 43 В. 612; 21 Bom. L В. 


486, И 
(8) 26 М, 214, 


considered. Fortunately this sase ean be 
disposed of without direatly impugning the 
authorities I have quoted. 


Now Ishall proseed to sonsider the judg- 
ment of Mr. Justies Mitter in Koer Hasmat 
Rat v. Sunder Das (2). The learned Judge 
says: Now, if the sale be set aside in this 
oase, itis oleav that the purshaser would be 
entitled $4 reoover the parahase- money from 
Raja Dunpat Rai, the father of the plaintiffs. 
It would be, therefore, their father’s debt, 
and uuless they show that it was sontraoted 
for immoral purposes mentioned in the 
Hindu Shastras, the whole of the joint family 
property, inelading the disputed Mouzahs 
in their hands, would ba liable for it." With 
all respest this dictum ignores the prineiple 
that a deoras in a partition nuit relates baek 
to the date of the filing of the plaint, What 
we have to see is whether on the date of the 
plaint there was a personal debt of the father, 
whish could be enforeed in the suit againat 
the sons ucder the Hindu Shastras, On 
that date, while the sons olaimed that the 
sale should be set aside, the father and the 
alienees sontended that the alienation was 
binding on the plaintiff, The possibility of 
an event happening whioh might throw on 
the father an obligation for unliquidated 
damages is not within the principle relating 
to the pious obligation of the sons, The 
principle itself is alien to other syatems of 
jurisprudence and, therefore, its operation 
should be limited to the letter of the law. 


In Pela Venkanna v, Sreenivasa Deekshatulu 
(10) it was held by the learned Chief Justiee 
and Kumaraswami Saatri, J., that the desision 
of the Judisial Committee in Sahu Ram Ohan- 
dra v. Bhup Singh (4) should not be regarded 
as upsetting the long sourse of desisiong in 
this Presideney that the pious obligation 
arises even during the lifetime of the father, 
In Caloutta the same view has been taken, 
Bat no desision has laid down, exsepting the 
one in Koer Hasmat Rat v. Sunder Das (2), 
that a possible unliquidated claim for damages 
should bs considered аз а debt payable dur- 
ing ‘thé lifetime of thé father, In Kelary 
Kotayya v., Polavarapu, Durgayya (11) Mr. 
Justine Abdur Ha^im says: "The considera. 
tion of Rs, 800 was paid for the sale of the 


(10) 43 Ind Cas 523; 41 М. 133; 22 M. L. T. 33 
33 M.L:J,619,8 L. W., 612; (1918) M, W. S, 55, 
(11) 47 Ind, Cas, 132; 83 M, L. J, 431, | 
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property and no question of debt could arisa 
until at least the sale is met aside," LI-entirely 
agree with this observation. In Subbazya 
Mudaliar v. Thulasi Mudaliar (12) Mr. 
Justios Sadasiva Ayyar took the same 
view: Madan Gopal v, Sate Prasad (13) is also 
to the same effest, 


I have already, in а general way, 
referred to some cf tha Madras deoisions 
quoted by Mr. Bashyam Ayyangar., I 
shall now deal with a few of them 
spesifieally, The observation of Mr, Justiae 
Bhashyam Ayyangar in Periasamé Mudaliar 
v. Sectharama ` Ohetitar. (14) that sueh an 
: obligation beaomes a debt of resord for 
whieh a new cause of action will arise, 
has been ascepted in more rasent deoisions. 
In Raman .Panitthan v. Jatha Kudumban 
(15), to whish І was а party, we held that 
where, on the setting aside of a sale, a 
desree was obtained against the father for 
failure of consideration, that deeree may 
be exeeuted against the sons’ shares in 
the family property. In Muthukrishna Naidu 
v. Kanoks (Muthukreshnappa Naidu) (16) the 
same view was taken, In all these cases, 
there was no severance of the joint family 
status; and it was held that, when after 
setting aside the sale, the family sontinnes 
to be joint and a personal obligation is 
converted into a deeree.debt, the principle 
of pious obligation sould be invoked in 
favour of the alienee, but where, as in 
the present oase, the joint family is 
disrupted by the filing of the suit and a 
decree for partition is given, the prineiple 
has no applisation. In Stvaganga Zamtindar 
v. Lakshmana (17), to whieh Mr. Justice 
Muthuswami Ayyar was a party, in 
Krishna Swami Konan v. Ramasamt Ayyar 
(18), desided by Subrahmania Ayyar 
and Davies, JJ., and in Kéllaru Kotayya 
v. Polavarapu Durgayya (11) it was held 
that after division, no question of pious 
obligation arises, 


(12) 22 Ind. Oas. 44 (1914) M, W. N. 16; 14 М.І. 


7, 587; 1 
(18) ibe Can 461; 39 A. 485; 16 A. І. J 


b. 

(14) 27 М, 243; 14 M, L. J, 84 (Е. B.). 

(15) 86 Ind, Oas. 887; 81.М, 1. J, 502; 20 4f. L, 
"Т. 820; 4 L, W, 366; (1916) 2 M, W. М. 217, 

(16) 39 Ind. Cas, 504; (1917) M. W. N. 278. 

(17) 9 M, 188; 3 Ind, Deo. (N. s.) 528. 
(18) 22 M, 019; 3 M, L, J. 127; 8 Ind, Deo, (N. в.) 
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І respestfully follow these desisions and 
hold that the deeree of the Subordinate 
Judge directing the plaintiff and the 
sesond defendants to pay their share of ` 
the money reseived by the father for the 
sonveyanse should be set aside to that extent. 
We may point out that, wherever ‘possible, 
in passing the final dearee, the father’s share 
should somprise sush of the properties as have 
been already alienated by him. 

The Subordinate Judge is also wrong 
in his eonelusion on the third issue, A 
money-deereae was obtained against the 
plaintiff before this suit and that decree 
was satisfied by the first defendant, the 
father, from out of the joint family funds. 
The Snbordinate Jadga has dirested the 
plaintiff to pay to the defendants Nos, 1 and 
2 a third share eash in the said deeree . 
debt, This is wrong, The debt having 
bsen paid from family funds, the plaintiff 
is not bound to pay his father ог his 
brother апу portion of it. The desree to 
that extent also must be varied, 
Before finally disposing of the appeal, wa 
must direst the Subordinate Уайда to 
return a finding regarding the amount of 
mesne profits from the date of plaint due 
to the share of the plaintiff and the 2nd 
defendant regarding items  eovered by ` 
Exhibits XIla, XIII, XV, XVa, XVilla; `` 
ХХ), XXVIII and XXXo, Either parties 
will be allowed to file fresh evidense and 
two months will be allowed for the return 
of findings and 10 days for filing objeetions. 
Plaintiff is entitled to his eosts against the 
alienee. 





In aesordanes with the above order of. 
this Oonrt, the Subordinats Judge of. 
Kumbakonam submitted the following 

FINDING.—I haye been direated to 
submit a finding “regarding the amount 
of mesne profits from the date of plaint, 
due to the share of the plaintiff and the. 
sesond defendant, regarding items sovered 
by Exhibits XII-a, XIII, XV, XV-a, 
ХҮШ, ХХІ, XXVII and XXX-a,” 

3 * 


‚8. The plaintiff and the 201 defendant 
are, of sourae, entitled to ons-third shara 
eash in the above extents, Houses are 
also comprised in Hxhibits XL and- 
XXVIII, but no mesne profits are elaimed 
in respeet of them. 
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This appeal soming on for-final hearing, 
after the return of the finding of the 
lower Court upon the issue referred by 
this Court for-trial and also the memoranda 
of. objestions to the said finding filed by 
the appellant as also by the 2nd respondent, 
the Court delivered the following 

JUDGMENT.—We aesept the finding 
as to the rate. of mesne profits, The 
plaintiff and 2nd defendant will eash be 
entitled to mesne profits from the date of 
plaint to date of delivery of possession of 
their respestive one-third shares at the 
annual rates mentioned in eolumn seven 
as against the defendants mentioned in 
eolumn two of the statement filed and 
appended to the judgment, 

M, 0. Р, & J, P. 3 

` Appeal allowed, 


BOMBAY HIGH COURT, , 
ORIGINAL Отүгь JusisprO0TIOW Suit No. 3072 
or 1921. 
October 8, 1921. 
Présent; —Sir Norman Maoleod, Кт,, 
1 Chief Jastise, 
HANIF MAULABAKSH.—PLAINTIFF 
versus 
KULSUM AND ANOTHER— DEFENDANTS. 
Civil Procedure Code (Act У of 198), О, XXY, r. 1 


—Becurity for costs—Permanent residence outside 
British India. 


A plaintiff, whose permanent residence is outside 
British India, cannot escape an order for security 
for costa under Order XXV, rule 1 of the Civil 
Procedure Code, on the ground that he has taken 
up his residencein British India for the purpose 
of prosecuting his suit, 


Mr. Jinnah, for the Plaintiff. 

Mr. Vellan?, for the Defendants, 

JUDGMENT,—The parties to this suit 
are Suni Muhammadans of Fatehpur Sikur 
outside British india. The plaintiff married 
the first defendant in 1911 and alleges 
that after she attained puberty in i918, she 
lived with him as his wife and thereafter 
the sesond defendant -entised away the 
first defendant and brought her to Bombay, 
The plaintiff, on his arrival in Bombay in 
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January 1921, filed а somplaint against 
the sesond defendant in the Court of the 
Presidensy Magistrate. The proceedings 
went on for some months іп the Presideney 
Magistrate’s Court, until the Magistrate 
expressed the opinion that the plaintiff 
ought to file a suit in a Civil Oourt to 
obtain а deelaration as regards his 
marriage with the first “defendant, as the 
aseused before him produesd a  deereo 
whieh set aside the plaintiff's marriage, 
Aceordingly the plaintiff filed this suit on 
the 26th July 1921; and the defendants 
have taken out this summons salling upon’ 
him to shew eause why he should not. 
give sesurity for the defendants’ aosta 
under Order XXY, rule 1, Civil Prosedure 
Oode, on the ground that the plaintiff 


мав residing outside British India and did 


not possess any immoveable property within 
British India, — 

Now, it is quite obvious that if the 
вай had been filed in January, this rule 
would have applied and the plaintiff would 
have rendered himself liable to an order 
under the rule. But he now eontends 
that the гше should not be applied as 
owing to the Police Оопгё proeeedings he 
has been living in Bombay for the last 
nine months and supporting . himself by 


. his labour, Therefore, he is. a resident of 


Bombay. That, no doubt, is an ingenions- 
and plausible argument, but the faot 
remains that the plaintiff is really a 
resident of a State outside British India, 
He has been staying in Bombay only for 
the purpose of taking proceedings to get 
his wife baok. That does not constitute 
sush residence as will enable him to eseape 
the application of the rule. 

Summons absolute, The plaintiff to give 
security to the extent of Rs, 1,000 for the 
defendants’ costs within a month, 

Costs eosts in the sause, 

Counsel certified; 

PEE 
Summons made absolute, 
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; co -CALOUTTA HIGH: COURT. 2: 
. Lgtrgns Patear АРРЕА №, 44 of 1920. 
Мес: August 23, 19921... AE 
Present:—dJuatiss Sir Asutosh Mookerjse, Kr., 
"^ and Mr, Justice Panton. os 
‘MOHAN MOLLA-—PraINTIEF— 
і APPELLANT І 
С verses 
. ‘BARU BIBI ARD 2NOTSER — DEFENDANTS 
` Nor, 1 AND 3— RESPONDENT, 


Me 


Muhammadan Law—Divorce by writing—Iddat— 


irrevocable talak— Intention, 


Under the Muhammadan. Law, for the purpose of 
estimating the duration of the iddat, a divorce by 
writing tikes ‘effect from’ the date of the writing, 
ani not from the date of its receipt by the wife, 
guloss there are words in the instrument "which 


ghow a different intention. (p. 705, сої 1.] 
‚ Sarabai v. Rabiabai, 80 B. 537; 8 Bom. L, R. 36, 


followed. 2 . 
Furaund Hossein v. Janu Bibee, 4 О, 588; 2 Shoma 


L. R. 11%; 2 Ind. Deo, (N. з.) 373, Ful Chand v. Nawab 
Ali, 1 Ind. Cas. 740; 86 О, 184; 18 0. №. N. 134; 9 
0.1. 2,105, -Wahid Khan v. Zainab Bibi, 25 Ind, 
бая. 887, 86 A. 458; 12 А. L, J. 707 and Asha Bibi v, 
Kadir Ibrahim Rowther, 8 Ind. Cas. 780; 88 M. 22; 
6 M. L.T. 295: 20 M. L, Ј.`1, referred to, | 
. Letters Patent Appeal against a deeree of 
Mr. Justioe Newbould, dated the 3rd of.May 
1920, in Appeal from Appellate Deoree No. 
1629 of 1919, 22 : 
. FAQTS appear from the judgment. 
. Babu Troilokya Nath Ghose (with bim 
Baba Maninathanith Hoy), for the Appellant. 
=-The mere pronounesment of the word 
i salak” three times by the husband, without 
its being addressed to any person, is not 
gufüsient to constitute a valid divorse under 
the Muhammadan Law. See Fureun? Hossein 
v. Janu Bibee (1). бев also Hamilton’s 
Hedaya, Volume I, page 200 and page 213, 
Baillie's Digest of Muhammadan Law, pages 
901, 204 5. The divorce ів not somplete 
unless there is а valid pronounsement, A 
mere statement in the absense of the lady 
is not enough. Refers to Hamilton’s Hedaya, 
pages 76, 80. Sir Roland Wilson in. his 
Digest of Anglo-Muhammadan. Law says 
" that a divoroe may be assomplished by the 
utteransó of any . words addressed to the wife 
elearly indicating an intention. to dissolve 
the marriage."  Thisshows that the wife 
must be present, It was only on the 20th 
May 1916 that the divcrse bseame арш. 
plete. The marriage with the íhir de. 
fendant was, therefore, not a valid marriage, 
(1) 4 0, 688; 2 Shome L, Е. 117; 2 Ind. Deo, (м, в,} 
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as atthe time that his marriage with the 
lady took plass the period of /ddaí had hot 
expired, Я 

- Babu Rupendra Kumar Mitra, for the Ra- 
pondents,—The talak took effect immediately 
on the writing. The divorce heing absolute; 
it is effeeted as soon as the words are written; 
eventhough they nre not communiéated. to 
the wife. See Sarabai v.  Rabiabai (2) 
Absenes of ihe wife does not make the 
prononnesment of talak void. Sae Ful Ohand 
v. Nawab Al; (3). See also Sherif Sats vi 
Usanabibt Ammal (4), All that is required 
uader the Muhammadan Law is that the words 
of divorse pronouneed by the busband shew 
a clear intention on his part to dissolve the 
contrast of marriage. Ses Wahid Khan v. 
Zainab Bibi (5). The words of repudiation 
neéd not be direstly addressed to the wife, 
Ses Asha Bibs v, Kadir Ibrahim Rowther (6). 
The lady was preguant at the time of her 
divoree and missarried, so that the period 
of tddot was at onse terminated. Then 
again, the period of tddat in the eise of a 
lady subjeat to monstraation is nof three 
ealendar months, but only three oourses. 
Moreover, in the prasent., oase the divorea 
was in khula form, and there is thùs nothing 
to invalidate the marriage of the lady ^ with 
the third defendant. — :' = 

Babu 7roilokya Nath Ghose topliod, 

JUDGMENT.—This is an appeal under 


:elause 15 of the Lattera Patent from the judg- 


tnent-of Mr,:Justiea Newbould in an appeal 
from appellate deoree ina suit for restitution 


of conjugal rights, 7 


The” rst defendant Baru Bibi was 
married tò ons Erfan, On the 12th May 
1916 Erfan  exesuted and registered 


a deed of 'divores in her favour; -On 
the . 20th May 1916 Hefan saw the lady; 
ргопооповӣ the legal formulas, made over 
{һә docüáment to her and went away. On 
the 12th Апаа! 1916 she went through à. 
esremony of marriage with the third defend. 
ant, Onthe 3rd September 1916 she went 
through another ceremony of marriage with 
the plaintiff, The, plaintiff and the third. 
. (2) 30 B. 587; 8 Bom. L. R, 85, A P 
(3) 1Iud. Cas, 740; 36 С. 184; 13 О, W. N: 134; 
9 С.Т. Ј.105. `` i » 
* (4)-6 M. H. О, B. 452. - oos 
-(8) 25 Ind, Cas, 887; 836 A, 453; 12 A. Р. J; 


Die vies eed | EON 
M 3 Ind, Cas. 739; 33 M. 22; 6 М.І. T, 235; 20 
Bl. d ade ? E ; э б 
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defendant are, eonsequently, the rival slaim- 
ants. The ease for the plaintiff ia that no 
valid’ ‘marriage took ‘plase between her and. 
the third defendant on the 12th August. 
1916 inasmush as the period of :ddat had 
mot expired at that time. 
maintained, there isno.bar to the validity 
of the marriage between her and the plaint- 
iff.. The determination of the sontroversy 
between the parties thus depends on the 
solution ofthe question, when did the period 
of ¿ddat expire? in other words, when did the 
period of #1207 sommense? on the 12th May 


1916, as the third defendant urges or on the. 
20th May 1916, as the plaintiff sontenda? , 


The Court of first instanee desided against the 
plaintiff and dismissed the snit, The Subor- 
dinate Judge decided in favour of the 
plaintiff and desreed thealaim. Mr, Justice 
Newbould has reversed this desision and 
restored the desree of dismissal made by the 
Trial Court. On the present appeal, we have. 
heen. invited to deside whether the divores 
heeame, operative from the 12th May 1916 
or from the 20th May 1916, 

. It is stated in the Digest of Anglo-Ma- 
hammadan: Law by Sir Roland Wilson (oth 
Edition, 1921, Artiele 62) that a talak divoree, 
may be effected by writing as well ав by; 
word of mouth (Baillie, Book 110, Ohapter IT, 
seotion 6, pages 282—235). Suoh writing 
must ordinarily be addressed. to and 
reach the wife, Two exseptions are then 
вревїйөй, We are eonserned here only with 
the first exeeption, namely, that for the 
purpose of estimating ~he duration of the 
iddat,a divoree by writing is considered to 
take effest from the date of the writing, 
not from the date of reseipt, in defanlt of 
words showing а different intention, The. 
rule thus. enuneiated is supported by the 
judgment of Batshelor, Ja in Sardbat v. 
Rabiabat (2), where itis stated that the 
authorities show that a bain falak suoh as 
‚ this, redueed to manifest and eustomary 
writing, takes eífest immediately on the 
mere writing; Baillie, page 233; Muhammad 
Yusoof, Tagore Law Lectures, Volume Ill, 
page 95. The divoree being absolute, it is 
effestsd as soon as the worda are written 
" even, without the wife reseiving the writ- 
ing. 16 is to be noted that in the ease 
mentioned, the talak was ialak-i bain or 
irrevoeable éalak, and belonged to the eate- 


gory of falal-ul-bídaat, the only kind of talak . 
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_whioh besomes; irreyoeable immediately it is 


pronounsed, The other two kinds of talak, 
namely, í£alak.ahsan, and talak-hasan are 
always revosable, and the option to revoke 
sontinues, in the former ease till the expira- 
tion of the period of 2ddai, and in the latter 
ease till the third pronounsement. 

The effest of a ?alak by writing, as stated 
in Sarabat v. Habíabas (2), is acsepted by 
Tayabji in his Treatise on  Prineiples of 
Muhammadan Law, Artiele 145. This view 
is not sontradistory to the deeision in Fureund 
Hossein v. Janu Bibee (1),- where the 
divoree was not by writing, and it 
was ruled that the mere pronuneiation of 
the word íalak three times by the husband 
without its being addressed to any person 
is not auffisient to eonstitate a valid divorep. 
We observe, however, that the deeigion in 
Furzund Hossein v. Janu Bibee (1) has been 
doubted in the eases of Ful Ohand v. Nawab 
Ali (3) and Asha Bibi v, Kadir Ibrahim Row. 
ther (6), where it was ruled that aseording to 
the Hanafi law, it ia not essential that 
the talak or’ words of . repudiation. should 
be addressed. direstly to the wife to 
eonstitute a valid divoree, and. that, «onse. 
quently, the absenee of:;the wife does not 
make the pronounsement of talak void 
and ineffieaeious. A similar view appears 
to have. been adopted in,- Wahid Khan. v, 
Zatnab Bibi (5). р 

The position. them ів that the 'divores ` 
in this sase.took.effest ` from'.the date of 
the writing and ‘not from the date of its reseipt 
by the wife, unless there are words in the 
instrument ‘whieh show a different intention, 
As the dosument has not been prodused, 
it is impossible for us to deside finally 
its legal effect on the status of. the parties 
and ‘the matter must aesordingly be re- 
investigated. The respondent has further 
soutended ‘that she was pregnant at the 
time of her divoree and .missarried; if this 
faet be established, ‘the period of tddat 
would be terminated, It has also been 
urged that in the ease of a girl of this 
age, subjeet to: nienstrugtion, the period 
of 12201 ` was not three: ealendar months 
but three eourses. This also has not been. 
eonsidered (Hedaya, Book IV, Chapter. XII, 
page 128): Finally, it has been argued оп’ 
behalf of the respondent that, as appears- 
from the regiater of talaknamas, the divoree 
was in khula form; if the diyorge was. 
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really "in ‘that form, the fact cannot be 
ignored and may vitally: effest the situation 
of: the’ partiés,’ . 

ә: hold,‘ accordingly, that; tke appeal 
must be ‘allowed; the decree made. by Mr. 
Justise Newbould:set.aside, and the sase 
remitted to the Court of: frst instance for 
re-triak of” the ‘question ‘of validity ' of the 
marriage -between the first and third: defend- 
ants. The Court’ will fake steps to compel 
the’ produetion-of the talaknama and allow 
thoy parties: to adduse . relevant evidence 
regarding the .divords%of the firat defendant 
byther first husband. Tha costs of the two' 
hearings: in ‘this Court and of: the hearing 
before the Subordinate Judge will : abide 
the" result, 

в. N, Appeal allowed; 

: Case remanded. 


NET 
бы 


.ALLAHABAD, HIGH COURT. ~ 
Firat APPEAL FROM'OzpER No. 38 or 1920, 
: Marsh 31, 1921. 

Tresent :—Mr, Justice-Walsh-atd': ° 
. Mr. Justice Ryvos. 

Firm SITARAM NATHMAL-—APFELIANT 
versus 
Fire ‘SUSHIL ОНАМОВА DAS— 
RESPONDENT. 


‘Arbitration Act (IX of 1899), s. 11—Arbitration— 
Umpire, duties of-—Arbitration | Courts—-Evidence—- 
Award—Objection~~Burden of proof—Court, duty of. 

'Prima facie the duties of an Umpire are the 
same ав those of the.arbitrators. The Umpire must 
hear the evidence of the parties and their witnesses, 
if application is made to him to doso by either 
party, notwithstanding that the same evidence has 
already -been adduced before the arbitrators. The 
Umpire is not justified, in the face of an objection 
by ‘either party, in taking any part of the evidence 
from the notes of the arbitrators unless there are 
specific provisions in the submission permitting 
him to do so. [ p. 708, col. 2.] - . 

Jenkins v. Leggo, (1841) 111. J. Q.'B. 71; 1 D. 
(м: в.) 277; 6 Jur. 397, relied upon. E 
The. party who makes an -objection must prove 
that he objected at the timet to the Umpire to his 
proceeding in making а ‘final award without hearing 
his witnesses. [p. 708, col. 2.] : 
Arbitration .Courts must ась according. to the 
principles of natural justice and not deliberately . 
refuse ‘a hearing or take evidence from one'side. 

péliind the back of the other. [р. 708, col. 2.] 

,If & party to an arbitration wishes to show that: 
the, Umpire -hgs gone. contrary to ‘the established - 
principles of justice and refused them a hearing, the 
‘onus ‘is upon him ‘to call evidence to establish that 
fact in the -original Court in answer to the applica 
tion to file the Umpiré’s award. [p. 707, col, 2. j А 


i 


. À Court: hearing .an objection to an arbitratiom 
award should: insist on having either the»evidence 
properly brought before ib às in the trial of a suit 
or deliberately withdrawn or abandoned ‘by the 
parties raising the ‘objection, [p. 707, col. 1.] 

First ‘appeal from an order of! the Distriet 
Judge, Cawhrore, dated the 3rd-Marsh 19203 

Mr. B.:E. O'Üonor and Dr. K.N, Katju; 
for the Appellant, Ё 

Mr. Г. М. Banerji; Dr. S. N. Sen and: 
Mr. I. B, Banerit, for the Respondent, 

JUDGMENT,.—This ia an appeal from. an: 
order of the Distriet. Judgeof Cawnpore direet-' 
ing an award іо: һе filed under -sestion 11 
of the Arbitration Ast of 1899, In ‘our: 
opinion ‘the appeal failu., Several objeetions: 
were raised to the filing of the award atthe 
hearing before the learned Judge. Some 
of them neeessarily involved‘ questions of’ 
fact whish could only be satisfactorily 
determined upon hearing the evidense. 
There is reason to suppose that applisations- 
of this kind. and similar applications, for 
example, to stay a suit under the Arbitra» 
tion Ast, whieh are dealt with in the 
Distriot Court ag what is known as miseellane-- 
ous matters, sometimes reseive somewhat 
rough and ready treatment. We say - this‘ 
based upon our own experienee, Sometimes: 
almost insuperable difficulties are felt, both at: 
the ‘hearing: and оп: the-Beneh in this 
Appellate Court, in’ grappling with the 
merits-of a question upon whieh ‘the resord- 
throws little or по light, or which nesessi.' 
tates а frantie : struggle to extract from: the: 
record the salient faets in order to enable 
this.Court to arrive ata right sonclasion on: 
the merits of the eontroversy. In this `ваве' 
no evidenee of any sort or kind was taken’ 
exaept by way of reference to oertain doeu-- 
ments whioh were,. no doubt, not- in’ 
dispute. We hesitate to lay’ down’ any: 
generalrule for the guidanoe of the‘ lower: 

Oourt in sonsidering these ‘matters, béeauce- 
somuch depends upon the aetual eirenm-" 
stances of each ease and it may be that the” 
legal gentlemen representing: the parties 
deliberately some into Court'and  expeet: 
the Court to adopt their atatements and their- 
admissions of fast, whieh raise questions of 
prosedure- and law‘ whieh have to be ad. 
judieated upon, bnt unlecs this is in fact the 
way in whish the вае is presented to the‘ 
lower Court, it should be borne in mind - 
that sometimes these questions under the - 
Arbitration Аоф, raising’ eontroversy as- 
> 


&. 
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to the sondust of the Arbitrators or 
Umpire and the proesdure adopted and the. 
instrustions and rales and so forth, are very 
important . questions involving . sometimes 
large © sums‘of money and::álso often involv- . 
ing questions.of prosedure, which ‘must sooner 
or later: bs settled as methods to be followed-: 
by..the Courts in future applisationa of a 
similar nature, and if the Court. woald only. 
take thetronble to insist on having. either. 
the evidence properly brought before it as 
in the trial of a suit, ordeliberately with- 
drawn or abandoned by the parties raising. 
ihe objestion, a great deal of trouble would 
be saved insonsidering inthe Appellate Court 
whether there really has been any grievance 
in the matters disposed of by the Court 
below. : 
‘The. learned Judge has.disposed .of the. 
various . objestions raised in a very slear 
judgment with. which we, in the main, 
entirely -agres, subjest to the foregoing 


observations with reference to the absenes of : 


any real evidenea before him on the questions 
of fact‘ whieh were raised.. Subjest also - 
to a general question of law with: whish we. 
propose -to deal in a few. sentences later on, 


with referense to the duties of an Umpiré.. 


where Arbitrators have been appointed, 

The two points pressed upon us with great 
ability by Mr. O’Conor for the appellant. 
were as follows:—T hat in this particular. 
саве the Umpire who was. appointed, under a 
submission to whieh Mr. 
were:8 party, by.the Delhi Piese Goods 
Assosiation, was appointed without his ap- 
pointment or even his namə being sommuni- 
eated.to. Mr. O’Oonor’s slients and without 
Mr. О’Оопогв olients having any opportuni- 
ty of submitting their oase to him or even 
of asking that he should-- proesed.and hear 
evidenee from Mr, O’Conor’a elients, in spite 
of the -faet ' that hearing had already n Т 
plase-.before the Arbitrators, “'Ls it- 
ba-said,” says Mr. O'Oonor with а 
bility and: apparently an unanswerable 
challenge, "that my olients’ right to eall in 
question this award made against them by - 


the Umpire is to be negatived besause-they - 


did not make an applisation to a gantleman 
of. whom. they have. never heard and whose 
name they-did not know?’ OF sourse if that: 
were. really a eorrest statement of the 
position, Mr. O'Oonor'« elígnts would hava & 
real grievause, It is not really, ascordiog бо. ` 


O'Oonor's elients - 


the findings of the learned Judge and the. 
materials before us, an accurate statement of 
the position. The salient features, no far, as. 
we have been able to gather, are that. the 
Arbitrators had met’ and that the parties, 
had done all thet was within their power, 
to lay their ease before the Arbitrators, and. 
before any question of the Umpire arose at 
all, the Abitrators had eompleted their duties. 
by each of them making an award in writs 
ing, sush an award in eash баке being 
piaotieally the ease of the party appointing: 
the psrtieular Arbitrator, So that there. 
was on reeord a eomplete statement by eaeh: 
party in the most favourable way in whish! 
it sould be made, namely by the Arbitre: 
tor acting for snch party, setting out the 
rights of each party and the reasons for tha 
eonolusion arrived at. That point being 
reached and there being, of eourse, a somplete: 
impasse the awards being totally at variance, ; 
the sellers applied, within the terms of the, 
submission, to tbe Delhi Piese Goods Assosia-., 
tion, for the appointment of an Umpire, and: 
at some time oranother, the Umpire, was: 
appointed, and three months later, namely, - 
on the 5th of September, the applisation; 
for bis appointment having been made on: 
the 6th of June, he made his award by adopt-:. 
ing the view of the sellers’-Arbitrators’ desi-. 
sion, and between the date of the applieation . 
for his appointment and the issue of. his, 
award the buyers, who now somplain.of the : 
proceeding, undoubtedly sent their papers . 
into the Piese Goods Association together ~ 
with the stipulated fee of Rs. 32 with the. 
knowledge and the intention, that eannot be - 
eontroverted, of enabling him to proceed.: 
with ‘bis duties, In.doing so they undoubt- 
edly. asquiessed in the apgointment, although 
as they now say, they did not know who 
was the person appointed. Their present. som- 
plaint is that they wished to do & great deal 


‚ ‘more, namely,submit sonsiderations whieh may 


induse him to take their view rather than the 
view.cf the sellers, but under the ciraum- 
stanses we -have just stated, if they wished to 
show that the Umpire had gonesontrary to the » 
established prineiples of justiee and refused 
them a hearing, the onus was upon es 
to, ва] evidanse to establish that faet ' 

the eCourt below in answer to the applis 


‘tion to fla the Umpire's award. We are 


satisfied that they had the opportunity 
of doing ҷо,.впа that, at any rate, no 
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Yeasonable opportunity was refused to them 
of doing so. We think, under the sireum- 
.Stanees, that their own sonduet amounts 
to ‘an aequiessenee of the prosedure cdopted 
subsequent to the making of the admitted 
award by the two Arbitrators, and that 
they, therefore, sannot,in lew, be allowed 
to question the regularity of these pro- 
ededings, if, in faet, irregularity there was. 
The appeal on this point fails. 

* The sesond point which was pressed by 
Mr. O'Oonor is a purely teshnieal one, but at 
first sight looked more formidable. The rules 
undoubtedly require an Umpire to make 
his award within a month of his appoint- 
ment and if he does not either extend 
the time or, make his award within sueh 
time, his award is wortbless, There are 
good reasons for enforeing sush a rule. 
No explanation is before us as to why 
this award was made three months after 
the applieation to the Assosiation to 
appoint an Umpire. It is possible, though 
not likely, that two months elapsed before 
the Umpire was appointed, whish would 
make ‘his award within time, but we have 
some to the conelusion that this point 
waa deliberately not pressed, as the learned 
Judge says in his judgment, in the Court 
below and not being in the memorandum 
of appeal to this Court, we do not think 
it is open to the appellant to raise 
- it now. It is a matter requiring evidence 
and there is no slear evidence upon the 
-point exeept the aetual dates to whieh 
we have referred. Finally, we would say 
&: word abont the general duties of an 
Umpire in a matter of this kind, inasmuch 
as the point has been rightly raised and 
fairly argued by Mr. O'Conor for the 
appellant and has been rather glossed 
learned 


over by the judgment of the 
Judge. There is, of sourse, all the 
difference between a ease sueh ав this, 


where the Umpire is not appointed until 
the Arbitrators have aetually disagreed, and 
в :вавв where the Umpire is appointed 
before the disagreement, in antisipation of 
the probable failure of the Arbitrators to 
agree. The  prastise whish prevails in 
England, where this Act, in almost its 
presise language, has been mush абай 
upon for very many years, is sorreatly 
веб ont in Russel on Arbitration in the 


10th Edition by Mr, Надвор at page 412;— 


' ples 


"im order to.save delay," (he is speaking 
of а sase where the Umoire is appointed 
before the Arbitration) "and exvense of 
the two investigations of  evidenee it is 
often arranged that the Umpire shall sit 
with the Arbitrators and hear the ву. 
dense ones for all" On page 411 he 
states the general duties of an Umpire. 
prema facie the duties of an Umpire are 
the same as those of the Arbitrators. The 
Umpire must hear the  evidense of the 
parties and their witnesses, if application . 
is mede to him to do so by either party, . 
notwithstanding that the same evidence 
has already been addueed before the Arbi- 
trators, The Umpire is not justified, in 
the fasa of an objeetion by either party, in 
taking any part of the evidense from the 
notes of the Arbitrators unless there are 
spesie provisions in the submission per- 
mitting him to do so. That statement of 
the law with which we agree and whieh, 
we think, when the question arises, the 
Courts ought to follow, is taken . from a 
short but comprehensive judgment of 
Mr. Justiee Paterson in an old ease of 1841 ` 
to be found reported in the sase of Jenkins y. | 
Leggo (1). We adopt that view and we think. 
that the prineiples contained in the statement 
whish we have eited from Russeland the 
judgment of Paterson, J., are the prinsi- 
whieh ought to guide Courts in 
deeiding this maiter, They elearly establish 
that the party who makes an objection 
must prove that he objeated at the time 
to the Umpire to hia proseeding in making 
a final award without hearing his witnesses. — 
The appellants have failed to bring them- 
selves within the misshief simed at by. 
this authority, the  misshief being that 
all Oourts, even Arbitration Courts, must 
ast assording to the prineiple& of natural 
justise and not deliberately refuse a hearing 
or take evidense from one side behind 
the bask of the other, and, having failed 
to bring this ease within the mischief of 
those prineiples, the appellants’ ease must 
nesessarily fail. The appeal must fail with 
sosts and for the same reasons the revi- 
sion applieation must be rejeoted.. 

We have searefully avoided any attempt 
to deside upon the merits, that is to 
say, from the materials on the reeord, a 


(1) (1841) 11 L. J. Q B, 71; 1 D. (1, в.) 27%; 6 Jur, 
Li 2 
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controversy arising out of а olaim for 
damages between the parties, wh ish is a 
. matter entirely between the Arbitrators 
and the Umpire, They are the sole Judges 
of faot-and law and also of the laws of 
evidence without appeal, but we sannot 
: help notising that in this partisular ease, in 
& claim by vendors for aotusl loss or 


damage arising from non aeseptanee, the . 


vendors’ Arbitrators and the Umpire have 
agreed in refusing any opportunity to the 
buyers to ase the sorrespondenee between 
the. vendors and their prinsipals in Eng- 
land Of eonrse a desision of that kind, 
namely, of the admissibility of the vendors’ 
sorrespondenes, turns upon the fasts in each 
* partienlar ease, but as в general rule, it is 
wrong and the prasties should not be 
eneouraged where vendors are proving 
actual loss from non aeceptanse. 

-I£ in an ordinary suit, whieh came before 
‘ns, the question of the disclosure of 
sorrespondenee of this kind arose, we 
should be prastisally bound, except under 
very exceptional eirsumstanees, to order 
the party in whose possession the sorres- 
pondense was, to disslose it to the other 
side as baing relevant to the olaim for 


'..damages, The appeal is dismissed with 
` aosts, У 
N. H, & J, P, Appeal dismissed, 
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OALOUTTA HIGH COURT. 
Civit. Rove No. 401 or 1921, 
July 25, 1921, 
-Prasent:—Jastice Sir N. R. Ohatterjea, Kr., 
Я and Mr, Justise Pearson, 
KALI DASSI— PETITIONER 
- versus 
KANAI LAL DE AND OTHERS—OPPOSITE 
. PARTIES. 
` Calcutta Rent Act (III B. О. of 1920), s. 16—- 
Application for fixing standard rent — House let out to 
prostitute—Rent cannot be recovered—High Court, Ap- 
pellate Side—Jurisdiction, 


The rent of a house knowingly let out to a 
. prostitute where she carries on her trade is not 
recoverable. [p. 711, col 1.] 

The Controller of Rents, Oaloutta, dismissed an 
application under section 15 of the Calcutta Rent 
Act (for fixing the standard rent) on the ground 
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that the petitioner (tenant), a woman of the town 
had no locus standi бо make the application. The 
petitioner admitted that she was a public woman, 
but the opposite party (landlord) never set up the 
invalidity of the tenancy and all along treated the 
petitioner as a tenant: Pu 

Held, that in the oircumstances of the case 
standard rent should have been fixed according to 
law. [p. 711, col. 2.] 

The Appellate Side of the High Court has 
jurisdiction to hear an application against an order 
of the Oontroller of Rents dismissing an application 
under section 15 of the Caloutta Rent Act (for 
fixing the standard rent). [p. 71), col. 2,] 


Rule against an order of the Court of the 


Rent Controller, Calentía, in Suit No. 79 of 
1921. 


Babn Bepin Ohandra Mullick, for the Peti- 
tioner.—A woman of the town applied” for 
fixing of the standard rent under the Caleutta 


‘Rent Aet (III of 1920 B,O.). The Contoller 


of Rents rejested the applieation on the 
ground that а woman of the town ваппоё be 
treated as a tenant under the Aet, She 
oecupied one room and the remaining rooma 
were sub-let to other women, The Controller 
has held that the contrast, if there was any, 
was ab iniiio void as the rooms were let ont 
for immoral purposes and, therefore, was 
opposed to publio polisy, In this very matter 
after the issue of this Rule, the Oslwutta 
Small Cause Court.hás deereed a suit for 
rent and there have" been several other pré- 
vious deorees for rent aggihst:me. The land- 
lords are now, therefore, estopped from deny- 
ing that I am поё a tenant, The Controller 
did not take any evidence at all We have 
applied under, section 115 of the Code of 
Civil Prosedure and also under sestion 107 
of the Government of India Ast, 1915, The 
President of the Oalentta Improvement 
Tribunal has power to interfere only when 
rent has been standardised, 

Mr. Т. 0. P. Gibbons, Advosate-General, 
for the Orown.—I was called upon by Mr. 
Justiee - Buckland before whom the matter 
was onse previously put up for hearing, to 
argue the ease on the question as to whether 
the matter was to be heard in the Appellate 
or the Original Side of the High Oourt,. I 
submit the matter ought to be dealt with by 
the Appellate Side of thie Court, Refers to 
seetions 18, 19 aud 20 of the Oaleutta Rent 
A% m 
ЕЯ J.—The question is whether 
the President of the Tribunal has revisional 
powers.] ; i » 
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c Yes, ` Theré is-nothing in- the’ Act’ tò show 
' that these’ -Matters ‘should be’ beard’ in tbe 
. Original or.in the Appellate-Side of the High 
:Qourt, I should rather think it more a matter 
of..sonvenience of Court, : Under the ‘eireaum- 
“пев, Т think the' Appellate Side - of' the 
‘ ‘High Court should entertain these matters. 
A Dees Dwarkanath: Mitter’ (with him. Babu 
* Narain "Ohandra ^ Kar), · for ` 
"Párty.—I maintain that the Appellate Side 
"has exolusive jurisdistion in these matters. 
Refers to sestion 107 of the Government of 
India Aet, Under the Caleutta Improvement 
‘Ast’ (V` of 1911 `В. O.)' appeals against 
the deeisions of the President are to be pre- 
. ferred to the 4 ppellate Side of the High Court. 
“Under seetion 18 of the Calontta Rent Act, 
. 1920, also the Appellate Side has jurisdietion 
“to entertain these matters. 

Then as to the merits: of ease.—Under 
-geetion 15 of the Calentta Rent Aot ‘tenant’ 
.means в. person with whom there: has been 

a lawful contrast of tenancy. The prineiple 
has been established from the earliest times, 
„Refers: to section 2 (в), (Р), (0), whieh defines 
‘Me landlord,” “standard reni" and "tenant" 
in- the: Caleutta Rent Aet, The Aet contem. 
+ plates that there must be a lawful sontraet, 
. Refers to section 23 of - the: Indian Contrast 
.Aet, Here in the prerent-esse, the aontraet 
„із void as it is fòr immoral purposes and, 
therefore, opposed to public policy, Refers 
to Pearce v, Brooks (1), 

‘[Cuarransza, J.—Suppcse the eontraat is 
void, what is the position cf the person in 
- pacupation? | 

The. possession will be that of a tres- 
v passer. 

-[Owatrersea, J.— But she has to live in 

somewhere? | 

Of sourse, sbe вап do ro without carrying 
on: her. trade вв в prostitute. Refers to 
Goureenath Mooker,ee v. Modhoomonee Peshakur 
(2), Smith. v, White (5). She has got no 
Standing under the law. 

Babu Bepin Chandra Mullsk, in reply.— 
‘The landlord. in his written statement did 
‘mot. say a word ‘on the point now raised, 


(1) (1866) 1 Ex. 213 atp. 219; 86 L, J, Ex. 34; 
12 Jur. (нов) 342; 14 L. 7.288,14 W, R$614. 

(2) 9 B. L. В. App.37; IS W. В. 445 

(3) (1866) 1 Eq. 826 at p.629; 35 1 J, Oh. 454; 
14 L. T. 850; 14 W. В. 010. 
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There is no evidence at all whether the pre- 
mires were let out for purposes of esrrying 
onthe.trade of prostitution. It was let out 
in their supplementary 
written statement they merely say that I 
am в woman of the town. They do not objeat 
to the maintainability of my petition, On 
the other hand both sides pray for standardi. 
sation of rent, The landlord is bound to 
show that the original contract was void. 
The mere fact that I have anb-let to pro- 
stitutes does not render the original sontraot 
void, Rent may not be resoverable from a . 
woman of the town bnt after all what would 

be her position? She has got to live in some- 

where, Therefore, she must be. а tenant - if 

she has nof got a honge of her own. Rent has 

to be standardised with respeot to^the pre- 

mises she occupies. І would pray for a remand · 
on two gronnds—(1) whether the: premises 

were let-cué originally for purposes of pro- 

stitution or for lodging only, and (2) what is 

the effest of the sucseasive rent decrees ob- 

tained against me, The Aot contemplates 

only rent payable by the tenant and not that 

recoverable from a tenant. In the Bengal 

Tenaney Aot the word ‘lawful’ appears, 

whereas in the Caleutta Rent Act there is 

по sush word. Refers to seotion 11 9 the 

Caleutta Rent Aat. I am willing to pay 

the full rent. : Under ihe Aot Е sannot be 

ejeated. I cannot be в trespasser ео long 

as I am there with the sonsent of the land. 

lord and for consideration. 

[Cuattersea, J.— The question is whether 
there is a tenancy аё all, j 

There can be a tenansy, although the Court 
would. not assist the landlord in resovering 
rent as in the oase of barred: debts. Rent 
may be standardised even in respest of & 
vacant house, Refers to sestion-i5 (2) ‘of 
the Oslentta Rent Act. See also Rules 
published in the Osleutta Gazette of the 
14th of July 1520. The actual oseupier- 
would, therefore, be entitled as & person in- 
terested to get the rent standardised. Refers 
.to Pearce v, Brooks .(1). Knowledge: of 
‘immoral purpose is essential when the · house 
‘is let. "The ‘consideration. must ` itself .: be 
immoral, 

JUDGMENT,—Thia is a Rule salling upon 
the opposite -party-as well tas upon thé Ооп. 
troller of Rentz, Oslentta, to’ show бапа 
"why the order dismissing an  Bapplieation 
audor gestion 15 --of - the. Caleutta::Rent Aab 
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(for fixing the standard rent), on the ground 
that the petitioner had no locus standi to make 
the applisation, should not be set aside. 

The order of the Rent Controller was as 
follows:—" From the evidence on the record 
it appears evident ‘that the applicant is 
„a woman of.the town and that the sub-tenants 
to whom she has sub let the different rooms 
somprised in the premises are also women of 
the town. The appellant haz, therefore, no 
. locus standi to make барран + апа 1 

o»dismisas it.” 

It is anneesary to sonis the-sonten- 
* tion’that the rent of а“ housa let ont. to a 

', prostitute.. cannot. be. standardised under the 
Rent Act, beeause the aontract of tenanay 
is void, as in the present ease the opposite 
parties, who are the landlords, did not set up 

. the question of invalidity of the tenanoy. 
They admitted the petitioner to be their tenant 


in their written statement-ia the oase, They 
. stated. that ‘they had sued her in the 
Oaleutta Small- Causa Ooart for ejest- 


ment; and that she was allowed.to reside in 
the house:on payment of rent at the rate of 
‚ Вв, 85 per month under the deoree of that 


Court, provided she paid the rent regularly.: 


They went further and invited ths Rent 

Oontroller to fix the standard rent of the 
^ premises at: Rs. 150 per month, 

It is also stated in the petition before us, 

. and not denied by the opposite party, that 

they .had sued the petitioner for ront and 


obtained deerees sevaral times and that at, 


the tima when this Rule was granted, & suit 
for rent against the petitioner was pending 
in the Caleutta Small Oanse Court, and we 
pre informed that the suit has since been 
decreed, whish must have been on the footing 


. that there was relationship of landlord and · 


tenant between the parties. The opposite 
party are not estopped from pleading that 
the contract. of tenaney is void, but they have 
not-set up the invalidity . of the. tenaney, 
There is no doubt upon the authorities that 
the rent of a house knowingly let out to a 
~ prostitute where she osrries on her trade 
is not resoverable. That is  besause the 
object of the agreement being unlawful, the 
sontrast is void. But in the supplementary 
written statement,the opposite party merely 
said that the petitioner is а publio woman 
. and nothing: else was stated. It is true that 
..the petitioner admitted that she was a publia 
, woman,and her sub. tenants the same. The 


. latter fasthas no bearing upon. the presant 


Her admission about herself might 
_snffisient, bai haviag 


question. 
perhaps have been 


. regard tó the fast that the opposite .party 


have treated the petitioner as tenant in. the 
written ‘statement, and. hava. all slong and 
even after the grant of-the Rule treated ‘the 
contrast of tenansy as baing а valid ons. by 
rasovering dearees for rent in Court, upon the 
footing that there was relationship of land- 
lord and tenant, they ought to have set up 
the invalidity of the eontrast of tenaney, 
and stated all the fasts whieh would render it 
invalid, As stated above, evan in the supple- 
mentary written statement, they .did not 
state the ciroumstances whieh would render 
the tenanoy a void one. 

In the eiroumstanoes, we think that so far 
as the parties to this sase are sonserned, it 
has not been shown that tha eontraet of 
tenaney was void. 

We assordingly ast aside the order of the 
Court bslow and remand the ease to that 
Oourt in order that standard rent may be 
fixed assording to law, 

Ме ought to mention that Mr. Justice 
Buoklend, before whom the oase eame on for 
hearing іп the first instanes, direated notise to 
ba given to the Advooate-General to appear 
in this matter for the pnrpose of arguing wha- 
ther this application should ba made to this 
Oourt on the Appellate Side or on .the 
Original Sids. Thelearned Advoeste- General 
appeared-before us and- while eontending that 
the Original Side also had jurisdietion, did 
not dispute the jurisdietion of the Appellate 
Side to hear the applisation. . 

B, X. Order set aside; Oase remanded, 





CALOUTTA HIGH COURT, 
APPEAL From ÁPPELLATE DEOREE 
No. 1902 or 1918. 

June 30, 1920. 
Present : —Sir Asutosh Mookerjee, Kr., 

Acting Chief Justise, and Justieo ` 
Sir Ernest Fleteher, Kr. 
RASH BEHARI OHOWDHURY — 
PLAINTIFF— APPELLANT 
M versus 
UPENDRA ЗАТН SABHA AND огнивв 
— DerexDasts — RESPONDENTS, 


Ejectment —Non-transferable holding transferred—~ 


bis 
MAHATAP DASI 9, МАРНО SUDAN SAHA, 


' Buit against original tenant for rent for period sub. 
sequent to transfer— Waiver of forfeiture. 


. Where after the transfer of a non-transferable 

holding the landlord repeatedly sues the original 
tenant for rent, for periods subsequent to the 
transfer, that operates as а waiver of the forfeiture 
entailed by the unauthorised transfer; the original 
. tenancy subsists and no decree for ejectment oan 
‘be passed. 


. Appeal ‘against a deeree of the Sub- 
ordinate Judge, Nadia, dated the 26th of 
' Juhe 1918, modifying a deeree of the 
'"Munsif, Ohuadanga, dated the 18th of 
September 1916, 

. FAOTS appear from the judgment, 

` Babu Ram Ohunder Мовоот бағ (with him 
‘Babus Bireswar Bagchi and Satish Ohandra 
_ Sirkar), for the Appellant.— Thereis no denial 
that the holding was non-transferable and 
. that there was a transfer whieh entitled the 
plaintiff to re-enter, The mere fast that 
‚„ Subsequent to. the date of transfer the 
original tenant was sued for rent, 
7 operate as а waiver of the forfeitnre. There 
was no sonsent to the transfer either express 
_ly or by. implieation, There having been 
DO Teeognition, the question of waiver. hardly 
arises, 
eoneerned, my .suit against the original 
tenant for rent after tha transfer was of no 
sonsequenee. The forfeiture is, therefore per- 
feetly operative to support my elaim for 
. ejeetment. ' 

Babu Brojendra Kumar Roy (with him 
Babus Bansorilal Sircar and Krishna Kishore 
` Basak), Чок the Respondents, was not ealled 
> проп tb reply. 


.JUDGMENT.—1t is obvious that the suit 


has been rightly dismissed. "The elaim is 
founded on the assumption that the tenaney 


was forfeited by transfer on the l5th April: 
1906, inasmueh as it was а non-transferable ` 


holding, It transpires that subsequent to 
that date “the -plaintif repeatedly sued the 
original tenant for rent, for periods subse- 
quent to the transfer. That was а waiver of 
the forfeiture : and, if the forfeiture of the 


15th April 1906 is not operative now, the 


original tenaney i is’ still in subsistense and no 
deeree for ejestment «an be mada in favour 
of the plaintiff. 
th The appeal is dismissed with вовёв, 

. ж.н, Appeal дізтіцей. 
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' Judge, Murshidabad, 


eannot `` 


So faras the present defendant is : 


. objection 


(1921 


CALCUTTA HIGH OOURT, 
APPE.L FRO:s APPELL.TE Оеокее No, 1159 
or 1919, . 
Angust 12, 19 9. 

Present: —Mr, Jastise Teunon and - 

Mr, Justise Abdul Majid. ; 
MAHATAP DASI— PrAISTIFR-— ÁPPELLANT 

versus 
MADHU SUDAN SABHA AND ANOTHER— 
DareupaNTE— RESPONDENTS, 


Civil Procedure: (ode - (Act- V of '1908),-8. 116 
"High Oourt, power- of, to treat second appeal as 
revision. 

A High Court in the exercise of its discretion i ig 
entitled to treat a second appeal which is incom. 
petent as an application for revision. [p. 718, col. 1.] 


Appeal against a deeree of the Distriot 
-dated the 27th of 
February 1919, reversing a decree of the 
Offsiating Munsif, First Court at Berhampur, 
dated the 26th of March 1918. 

` FAO'S appeat.from the judgment. 

Babu Bansorilal Sarkar,’ for the Respond- 
ents,—I have а preliminary objeetion to 
the hearing of the appeal The suit 
out of whieh the appeal arises was elearly one 
of а Small Cause Court nature and being 
valued at less than Hs. 500, the sesond 
appeal is barred under seetion 102 of the 
Code of Civil Prosedure.: 

Babu Dwijendra Nath Mukher;ee, fór the 
Appellant.—l would invite your Lordships 
to treat. this sesond appeal as an sppliea- 
tion for revision under seetion 115 of the 
Oode of Oivi? Prosedure, besause ` oree 
it is held that the snit is ot a Small 
Cause Court: , nature, it is slear ' that by 
virtue of the‘ provisions of'^seoetion 16 ‘of 
the Provineial Small Oause vourts Aot the 
Court of first instance had no ‘Jurisdiction 
to try, the suit. 1 would, therefore, pray 
that your Lordships, in the exersise- of 
your revisional powers, would interfere ` to 
correo this error of jurisdistion. ` я 

JUDGMENT —This appeal is dirested 
against an order made by the Distriot 
Judge of Murshid.bad. The suit out “of 
whieh this appeal arises was olearly of the 
nature soguizsble by Vourts ot Small Canses 
and the value of the subjest.maüter "of 
the suit does not exceed 500 Rupees. 

A preliminary objeetion was, therefore, 
taken that по sesond appeal lies. That 
is well founded. On the other 
hand, 16 is slear that the proseedings have 


' been wholly miseoneeived and that- tlie Court 
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' whieh tried the ease in the first instanse, 
"by virttie ‘of ‘the provisions of gestion 16 
‘of the Provineial Small Cause Courts Act, 
‘had no jurisdietion to do so, We ага 
entitled in the exercise of опг dissretion 
to treat this вевопа ‘appeal preferred to 
this Court as an application 


revision, we set aside the orders made in 
both the Courts below and direst the Oourt 


‘of first. instanae now to return the plaint 


‚ matter, 


' waived it. 
' ere equally . responsible for 


to the plaintiff for presentation to' the Small 
Oause Court having  jurisdiotion in the 


_ The defendant 
question of jurisdistion and subsequently 
We aonsider that both parties 
this misson- 
esived litigation, We, therefore, direst that 
eash party will bear his own costs in all 


7 the three Courts, 


е 


> Qivil Procedure Code™ 


4. P, Order set aside, 





‘CALCUTTA HIGH COURT. 
Олт Rute No. 394 or 1921. 
July 11, 1921, К 
E ROME FUN Sir N. R. Ohatterjes, Er., 
and Mr, Justise Pearson. 
SATINDRA NATH BANERJI— 
—~ PLAINTIFF — PETITIONER 
versus 
ЕТ PRASAD BHAKAT 4x» oraers— 
IO. DErENpanrs—Opposits PARTIES. 
Court: Fees AcE (VII of 1870), Sch. II, Art. 17— 


fee payable, 
An order rejecting a claim, under Order XXI, 


Mi e DIE 


` rule 68,0f the (Дүй Procedure Oode, for default is 


pn order within the meaning of Order XXI, rule 63 
of the Code, and, subject to the result of a regular 
suit, is conclusive. p. 745, 00142.) 

Kallar Singh v. Tori Mahton, 1 С. W. N. 24; 
Rakim Baw v. Abdul Kader, 84 0.637; Jugal Kishore 
. Marwari v, Bejoy Krishna. Mukherjee, 15 Ind. Cas, 


‘653; 16 O, W. М. 884; Gooroo Doss Roy v. Sona, 


' Monee Dossia, 20 W. В. 845; Sreemunto Hajrah v. 
` Syud Tajoodaecen, 21 W, Б. 405; Tripoora Soonduree 


^ 


Debia v. ljjutoonnissuü Khatoon, 24 W. R. 411; 
Badut Ali v, Ram Dhone, 12 O, L. R. 43, referred to. 
Therefore a suit for declaration of title to the 
properties attached in execution of a deoree after 
& claim under Order XXI, rule ¿8 of the Oivil 
' Procedure Code is rejected in default, falls under 


Article 7 of Schedule LI of the Uourt Fees Act and . 


the proper Court-fee payable is Rs. 10. [p.716, col: 1 ] 

Bibi Phul Kumari v, Ghansyam Misra, 7 О. L. Je 
86; 86 О, 202 (P. 0.); 12 О, W. N. 169; 10 Bom. L-R. 
БА, L, J, 10; 17 M, L, J. 618; 2 M, L. T. 506; 14 


in revision. ` 
Treating the: appeal as an applieation"in _ 


in the suit raised this ` 


(Act V of 1908), O. XXL- 
rr. 58, 68-—-Claim dismissed, for default—Bwit— Court. 


-Bur. L. В. 41;36 I. A. 92 (P. O.) Nogendra Гаї 


Chowdhury v. Fani Bhusan Das, 4% Ind, Сав. 265; "d 
C. 785; 23 О. W. N. 875, followed. 

Dayachand, Nemchand v. Hemchand Dharamchand, 
4 B. 515 (F. B.); 2 Ind. Dec. (N. 8.) 852, referred to. 
' Rule 'against an order of- the Oourt 
of ithe Sub-Judge, Burdwan. ES 

FAOTS appear from the judgment, 

Babu Mohesh Ohandra , Banerjee, tor the 
Petitioner.—This matter “arises out of an 
ppplisation preferring a elaim whieh was 
dismissed for default. I paid a Oourt-fea of 
rupees ten, The Court below héld that an 
ad valorem Oourt-fee should be paid. The 
learned Judge held that the dismissal of the 
claim was not a summary order, I prayed 
for declaration of my title and also an 
injunction. My properties were attached’ in 
exesution ‘of the desree obtained by the 
opposite - party, The date fixed for’ the 
hearing of the alaim was 26th February 1821, 


: On that date І applied for time to profuse 


my sale-deed, but my applisation was rejested 
and by another order of the same date my 
elaim was dismissed in my absenae, I” sub- 
mit Order XXI, rule 62 of the Code of Civil 
Prosedure, applies to the present ease, The 
sase is governed by Artiele 17, Sahedaule "II 
of the Court Fees Ast. So that a Court:fee 


' of Ба, 10 is sufficient for the purpose, 
"'Refers to Bibi Phul Kumari v. Ghansyam 


Misra (1), Nogendra Lal Chowdhury v, Pant 
Bhusan Das (2). My suit is simply to Bot 
aside the order of dismissal, :In other words, 
the present suitis merely a review of the 
‘previous order of dismissal, Prayer for 
permanent injunstion is not nesessary, аб the 
Court of its own motion may stop proosedings. 
Refers to Order X XI, ruile ne of the Code of 
Civit Procedure. 

Baba Ram Oharan fibra, Senior Govern- 
ment Plesdar.(witb him Babu Ambika Pado 
Ohoudhury), for: the Opposite ` Party.—I gdb. 
mit the ease comes under Artiole 1 of: Sehédüle 
I of the Court Fees Act, if it does not aome 
under Artisle 17, . Sshedule Il. ` The latter 
contemplates the existenae of а summary 
decision requiring to be set aside, In the 
present sase there was no such summary 
decision. Here there is no -adjudieation of 
the patitioner’s slaim at all. There has bean 
no desision. Therefore, we must atrietly 


‘Ug 70. L.J. 83; 38 0.202 (P. б); 12 6, W.N. 
169; 10 Bom. L. R, l; 6 A. L. J. 10, 17 M. L. J. 618; 
2 M. D, T. 508; 14 Bar. L. В, 4l; 55 L A, 22 (P. C.), 

(4) 44 Iud. Cas, 265; 45 0.785; 28 О, W, N. 375, 


4. 
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s follow. that wards: of Artielo 17. (iv). Rafera 
‹ во. Bibi Phul Kumari v. Ghansyam’ Misra (1). 
„Їп that oass.there was ‘a. summary deoision. 
“(Osarrensea, J.—Look at Sardhart . Lal v. 
‚ Ambika Pershad (3). What is the effeat of an 
order under Order ХХІ, гше 58, whether 
the order of dismissal is made upon adjudica» 

. tion of the matter or upon default? ] 

So far as that question is soneerned, I 
submit no differenes ean arise bstween the 
» Indian. Limitation Ast and tbe Oourt’ Fees 
„Аё. Under the Indian Limitation Act а 

.Jierson-6an some to have the order set aside 
„аб any. time, Under the Oonrt Fees Ast 
there must be a summary desision of the 

matter, That is the distinetion between the 

. two Acta. : 

Babu Ambika Pado Ohaudhury, for the 
Opposite Party —Stristly speaking, the matter 
eannot «ome up under sestion 115 of the 
„Ооде of Civil Prosedure, There is no ques. 

. tion of jurisdietion involved in the matter. 

(Oxatrensea, J.— What is the effeat of the 
dismissal of a elaim for default? Would it 
-bar a fresh suit by the slaimant ? | 

The remedy of the elaimant is, I submit, to 


apply under Order iX, rule 9, unless he is. 


.-barred by Order XXI, rule 63 of the Civil 
‘Prosedure Code. Therefore, it does not some 
under Artiele 17 of the Conrt Fees Aot, as 

- there has been. no.summary desision. 

Babu Mohesh Qhandra Banerjes, in reply.— 

‚ Ав. to the. question of jurisdiction, see 
Ramrup Das v. Mohunt Sujaram Das (4), 
Vithal Krishna v. Balkrishna Janardan (5). 
As to the applicability of Order IX, rule 9 of.. 
the Code of Civil Proeedure, I submit it 
direetly applies where a suit has been dis. 
missed for default. 
exesution proseedings. Order XXI, rule 63 

. of the Code of Civil Prosedure, is а. general 

. deetion-and would inelude eases like the 

tpresent. There has “been no investigation . 
the present ease of the- slaim.. Refera to 
"Dayachand Nemchand v. Hemchond Dharam- 
éhand (6), where it has been held that the ; 

. Suitor would be entitled to the benefit of the 

‚доц. Refers to Trípoora Soonduree Debia v. 
Jijutoonnissa Khatoon (7), Gooroo Doss Roy v. 


: (B) 15 C. 521 at p.-529 (P, C.); 16 I. A. 128; 5 Sar. 
р, C. J. 172; 12 Ind. Jur.:210; 7 Ind. Deo, (x. s.) 931. 


It does not apply to. 


Sona Monee Dossia (8), Venkalaratnam v. Ranga- 
nayakamma (9), Venugapal Mudalt v. Venkata 
Subhiah Ohstty (10), -Sresmunto Hajrak v. 
Syud Tajooddeen (11). 

JUDGMENT.— The question raised in this 
Rule is whether an ad valorem’ Oourt-fee is 
payable upon the plaint in a suit by a person 
who һай preferred a olaim to properties 
attashed in exesution of a decree, whish-was 
rejedted by the Court. 

The petitioner, who was the plaintiff i in the 
suit, paid a Court-fee of Rs. 10 for a deslara- 
tion of hia title to tho properties and annas 
12 for an injunetion. | 

It appears that when oertain properties of 
the . judgment debtor’ were attached in 
execution of a desree for money by the 
‘opposite party Nos. 1 to &, the petitioner 
preferred a olaim on the. ground. that the 
‘properties were purehased by him, and did 
поё belong to the judgment debtor. The 
26th Febrnary 1921 was fixed as the date 
for hearing the claim. On that day & petition 
was put in on behalf of the: elaimant for 
time to enable him to produes his kabala, 
The desreg- holder opposite party was present 
with his witnesses, Tho Oonrt was of opinion 
that the petition was not a bona fide one and 
rejested it. From another order on the ваше 
day, it appears that nobody appeared for the 
elaimant, though- repeatedly called. Тһе 
order of the learned Subordinate Judge is. 
as -follows :— The deoree-holder opposite 
..party.is ready with -Pleaderand. witnesses. 
Тһе: petition: of olaim, is .rejeated. with : costs 
.and- Rs. 8--88' Pleadér's:-fee -and -the. Mann 
Case No. 3 of 1920 be dismissed.” 

„ The first: questionis whether the: order in 
the-elaim aase was sonolusive, subject: to-the 
result of a: regular suit as-provided in Order 
"XXI, rule 63, Civil Prosaduré Code. с 

There are a large number of: eases on the 
question. whether one year’s. rule of-limitation 
-sontained in. Artisle-ll of ‘the Limitation 
„ Act’ is ‘applisable to a suit bróught by a 
person whose.alaim has been rejected withont 

d BOT 


: (8) 20 W. В. 345, ў WEN 
„s 9) 48 Ind. Cas. 270;.24 M. L. 1:197;. 41, М. 9864 


d 7 Ind, Oas. 92; 14 C. W. N. 932, 12 С. LJ! (1918) М, W.'N,,599; 8.L. Wi-292; ,35 М.. Fi 


‚21 
. (8) 10 B. 610 (È. В, ); 5 Ind, Dec. (Nut) роз? 
206) 4 B. 515 (F. В.); 2 Ind..Deo, (x. в.) 852, 
m 24 W. B. 411, 


· 335 (Е. B.). 


(10). 28 Ind. bw P) -89,M. 1198; (1938). M, Ww. 
N. 211 17 M.L. 
(11). 21 W. В, 403. 
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investigation, That question does ‘not 
arise in the present ose, exsept іп so far as 
it has a bearing upon the. question whether 
an .order rejecting a elaim under sueh 
eireumstanees ia conclusive subjest to the 
result ofa regular suit. The deeisions on 
the point under the former Codes were 
numerous &nd they were not uniform, See 
the eases sollested in Kallar Singh v. Toril 
Mahion (19). Seo also Rahim But v. Abdul 
Kader (13). 


In the ease of Jugal Kishore Marwari v. Beioy; 


Krishna Mukherjee (14) where в’ alaim pre- 
ferred under Order X XI, rule 58, was dismis- 
sed for non-prosesution and the'properby was 
sold, Mookerjeeand Beoshsroft, JJ.,held that 
the only remedy of the slaimant, after his 
olaim was dismissed under Order ХХІ, rule 
63, though for default, was by &'suii, The 
learned: Judges observed: *No doubt, in 
relation to the question:of limitation appli- 
sable toa suit of the desoription mentioned 
in rule 63, ithas been held that Article 11 
of the Second Sshedule of the Limitation Aet 
“does not apply if. the. ‘applisation has been 
:zefused.- ‘without. an.: investigation , on '.the 
merits, Kallar Singh v. Toril Mahton (12). 
Upon. "this point, however, there is a diver. 
‚ genoe. of `. judieial. opinion . end there is 
. weighty. authority .in,suppor& of' the "view 
:that “where an-applisatioh:has been dismissed, 
with .or' without investigation; a regular suit, 
_ if instituted, must ba.sommenoed within. one 
year, from the ‘date of sneh order, Gooroo: Doss 
“Roy v. Sona Mont Dossta(8), Sreemanto Bajrah 
iy.’ Syud . Tajooddeen (A1), Fripoora - Soonduree 
“Ређа v. Ljedoonsiesa. Khatoon (7); Sadut. Ali 
v. Ham Dhone, (15)." But it is not. nesessary 
for our present purpose to express any opinion 
t upori-this question, It is duffisient to: hold 
‘that, on the face of rule 63,the order of refusal 
is plainly final till a regular. snuit has been 
-instituted and:suenessfully.proseeuted."" 

In the ease of Nogendra Lal Ohowdhurg- v, 
Fani . Bhusan Das (2) where the olaim. was 
rejested for- default, the learned Judges, 
referring to the shange in the wording of 
Order XXI, rule 63, as compared with that 
of section 283 of the Code of 1882, and the 


(12) 10. W, N. 24, 

(18) 32 C. 587. 

(14) 15 Ind. Cas, 653; 16 C. W; N. 882. 
(15) 12 C. І, B. 43, 
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eorresponding ehange in Artisle 11 of the 
present Limitation Ast, observed that: the 
desisions under Artiele.11 of the Limitation 
Act of 1877 are no longer of authority. 
They held that all that is now neosssary..is 
that a claim should be preferred under 


rule 58 and: that there should -ba an 
order either allowing, or rejesting it, The 
party against whom the order is made 


may then bring a suit, in the language 
of rule 63, "to establish the right which 
he claims.to the property in dispute," сог 
in the language of Artiele 11 of Sehedule 
I of the Limitation Ast, 1908, to "establish 
the right whish he slaims to the property 
comprised in the order," and the suit must 
be brought within the year allowed. by 
Artiele 11 irrespestive of whether avy 


‚ investigation took place or nof. 


-against the property slaimed, it was 
‘by: the Judicial Committee, reversing the 


It -is lear, therefore, that an order 
dismissing a elaim for default is an order 
within tbe meaning of Order XXI, rule 63, 
and subject to the result of a regular 
suit, is eonolusive. 

In the 'ease.of Bibi Phul Kumar? ү Ghani- 
shyam Misra (1) where а elim having 
been rejected, a suit was brought for 
deslaration of the plaintiffs right to the 
property and for an injunction restraining 
the defendant from  exeeuting his decree 
held 


decision of the Courts below; that the suit waa 
опе under sestion 288, Civil Prosedure Code. 


‘for whieh the proper Oourt-fee was that 


-preseribed by 


sub-seatien (1) of Artiola 
17, Sshedule Jí of the Court Fees ` Aet, 
namely, Rs. 10 for a "suit to alter or 
set aside a summary desision or order of 
a Civil Court not established by Lettera 
Patent.” It does not appear that there 
was a dismissal for default in that ease; but 


-as pointed out in the ease of Nogendra 


a 


Lal Ohowdhury v. Fani Bhusan Das (2), 
under the presentOode any order rejesting 
a slaim, whether upon investigation , or for 
default, would. some under the purview 
of Order XXI, rule 68. And if that is so, 


.the observations of the Judieial Committee 


referred to above would apply to either 
68686. 
There is по deünition of "summary 


déojsion ог order” in the Court Fess Aet; 
but in the ease of Day.achand Nemchand v, 
Hemchand Dharanchand (6) Sir M, R, 


% 


(me 


"Westropp, б. J., in delivering the opinion of 
the majority: of the. Full Bensh said: "in 


‘ the absenes ofaby definition, in the Court 


z order’ 


Fees Act, of thé term ‘summary decision or 
we . Should rather be disposed to 


^ "regard itas ‘a desision or order not made 


- ón he observed: 


4n а regular suit-or appeal." And further 
"Without positively bind. 
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The Rule is made absolute and „the 
order of the Court below is set aside, '# 
No order as to вовів, 


3. P, Rule made absolute, 


ing ourselves to the proposition, that every 2 
^ desision or order not made in a regülàár 


‘suit or appeal is a summary desision or 


. order, we are elearly of opinion that deai- 


sions, as to the removal: or retention of 
attashments, pronounced under sestion 246 


“of Act VII! of 1859, are summary desi. 
- gions or orders,” 


differen} from those 


‘of that ease are 
of the prasent, as 
there was a decision in the elaim ense. 
We have referred to that ease only for 


: Nowdoubt the faote 


: thé meaning of the words ' 'gummary desision · 


‘or “dider.” Tf, as pointed ont in that case, 
the words "summary desision or order” 
mean a decision or order mot. made in 


- regular suit’ or appeal, then ‘the present 


ease would fall within the words ' 
order” made by the Odurt, 


; It is unnesessary, however, to rely upon 
the . observations Ла that ease, Having 
regard . to: the decision, of the Judicial 


‘summary 


_Oommittee in Bibi Phul Kumari v. Ghan- 


‚ шат Misra (1) ss to the Artisle , of- the 


‚ Court Fees Act applicable to suits. under 


: Seotion 283 of the Civil Prosedure. Code, 


, and to the deoicion 
.Qhowdhury v. Pani Bhusan Das 


Nogendra Lal 
(2) that 


in 


‘the provisions of Order XXI, rule 63, are 
-applisable to all orders passed upon 'olaims 


. preferred -under. rule 58, whether, 
. investigation or for. default, 
' the oase falls unde 
.Ml'of the . Court 


upon 
we think that 

Artiole 17, Sehedule 
es Ast, and that the 


: proper Court fee payable is Bs, 10.. 


We ought to point ont, however, that 


"he plaint in the present case i$ open to 
' the same ‘observations whieh’ were made 


‘by the Indisial Committee in ‘the case of 


Bibi Phul Kumari v. Ghansyam Misra (1), 


` But for the reasons given by their Lord. 


ships in that oase,. we think the anit 


" may be treated as substantially ons under 
* Order XXI, rule 63, and, ee falls 


' under Artisle. M, Schedule Il of 


the Oonrt 


. Fees Ast, 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE ЮкбкЕК No. Sal 
oF 1919, x 
August 9, 1920. . 
Present; —Sir Asutosh Mookerjee, Kr,,' : 
Acting Ohief Justice, and Justise Sir 
Ernest Fletaher,' KT. ' 

SURENDRA NATH SAHA AND OTHERS — 
-© DEFENDANTS— APPELLANTS : 
versus ` n 
NAKOOR OHANDRA OHAKRAV :RTY 
AND OTHERS— PLA(NTIFES— RESPONDENTS, : 


Bengal Tenancy Act (VIII of 18867, ss. 76, 182— 
Homestead held otherwise than as part of occupanéy 
: holding — Construction ој ителе structure—Local 
. custom or usage. . P 


Where no dos. custom or usago is established to’ 
the contrary, an occupancy tenant does not exceed 
"his rights ав an occupancy tenant by buildin ug а pucca 
. house оп A homestead land held otherwise | than ‘as 
part of:the ocoupancy holding. [p n, ор 1.1 


Hari Ki shore Barna Sarma v. ‘Barada Kisore 
Acharjya Chowdhuri, 31 С. 1014 8 OW. N. 754, 
followed. 

. There is nothing in section 76 of the Bengal 
Tenancy Act to indicate that a suitable dwelling. 
house of an occupancy’ raiyat as described in that 
“section must be of a temporary description only 
[р. 717, col. 2.] с 

Where the tenancy of a homestead land was 
originally created for the purpose of residence, what. 
ever the nature of the tenancy might have been, 
whether of a temporary or à permanent character 
the tenant would be entitled to erect a residence 
thereon, [p. 717, col. 2; p. (18, col. 1,] 


` Appeal against a deeree of the Offieisting 
- Additional Subordinate Judge, Hoogly, dated 
"the z9th January 1919, affirming that of 
*the Munsif, Sesond oun at Arambagh, 
dated the 24th July 1918, 
FAOT» appear from the judgment, А 
` Babu Mahendra Nath Roy, (with him Babu 
Sarat Chandra Mookerjes), for the Appellants, 
—The defendants are the appellants. The 
appeal arises out a suit for an injunstion to 
restrain defendants from ereeting a perma: 
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nent. building on the lands. The tenaney 
sonsists of two plots of land, one being a home 
stead holding and the other an agricultural 
holding, Thera is already existing a mud- 
walled building on pucca plinth with eorru- 
gated iron roofing. What is proposed to be 
done by the defendants in the sonatruetion 
of a masonry building. The Oourts below 
have desreed the suit on the ground that the 
defendants do not require a more suitable 


dwelling-house than the one already exist-. 


ing, in view of the provisions of section 76 of 
the Bengal Tenaney Ast. The question, there- 


fore, is whether under seetions 76 and 182. 


of the Bengal Tenansy Aat the plaintiffs 
would be entitled to an injunation. I sub- 
mit, not, The finding is thatthe homestead 
holding is much earlier one than the other. 
Therefore, wa are entitled to ereot a resi- 
denee on the land. Refers to Hart Kishore 
Barna Sarma v. 
Ohowdhurt (1). 

Dr, Jadunath Kanjtlal, for the Respondents. 
—The tenaney is not permanent, The 
erestion of a pucca building would be рге. 
judieial to my intereste. 16 is on this ground 
that I would be entitled to an injunetiob. 
The findings are eonelusive. 
a temporasy tenansy should not .be of а 
permanent nature. 

: JUDGMENT. | 

Моокендкк, А, О. J.— This is an appeal 
by the defendants in a suit for an injunotion 
to restrain the sonstruetion of а permanent 
building on the land of the tenanay held by 
them under the plaintiffs-respondents. 
Courts below have deoreed the suit. 


The defendants pleaded that they had a 


permanent right in the land, and, in the alter- 
nátive, that under seotion 76 of the Bengal 


Tenaney Aet the building under eonstruetion. 
was sn improvement whieh did not entitle. 


the plaintiffs to an injupetion. The Subor- 
dinate Judge has held that- the defendants 
hád not established a permanent right in the 
land. We have seonsequently to deal with 
the other aspeot of the ease. 

The defendants are in oasupation of two 
paresls, one an agrisultural holding, and the 
other a-homestead; and it has been found that 
the arable land was taken in lease after the 
homestead. The position sonsequently is 
that here is a ratyaé who holds hig homestead 


(1) 810. 1014 8 O, W, N, 754, 


Barada Ki isore " Acharjya 


Residenee in 


The 


therwise than as part of his holding as a: 
raiyat. That is exaetly the- sontingeney son- 
templated by sestion 182 of the Bengal: 
Tenansy Ast. The Legislature has provided 
that in sush an event the incidents of the: 
tenaney of the homestead shall be regulated 
by losal sustom or usage, and subjest to: 
losal sustom or usage, by the provisions (ОЁ 
the Bengal Tenaney:Ast applieable to land 
held by а ratyat.. No local custom or’ usage 
has been eatablished in the present ease, 
Oonsequently, the incidents of the tenanay 
of the homestead on. whieh the defendants 
have sommenced the construstion of the build- 
ing aro regulated. by the provisions of the 
Bengal Tenancy Act applieable to land held 
by a raiyat. Опе of these provisions ia to be 
found in seetion 76, whioh is primarily appli- 
sable to agricultural holdings, but by virtue 
of seation 182, is applisable to the present 
homeatead. 

Now sub slause (f) of elause (2) of seotion 
76:provides that until the sontrary is shown, 
the erestion of a suitable dwelling-house for 
the raiyat and his family, together with all 
necessary out offises, shall be deemed to be 
an improvement within the meaning of the 
section. The Subordinate Judge has held 
that this is of no avail to “the defendants, 
because they do not require а pucca building 
for their residense; in his opinion, the present 
mud-walled houses with pucca, plinths and 
corrugated] iron roofings sould hardly be 
said to be unsuitable and the constrastion 
ofa masonry building, sueh as has been 
attempted by the appellants, sould hardly 
have been contemplated by that sea- 
tion, But the Subordinate Judge has over- 
looked the desision of this Court in the sage 
of Hari Kishore Barna Sarma v. Barada 
Kisore Acharjya Ohowdhuri (1), whieh lays 
down that there is nothing in seation 76 of 
the Bengal Tenansy Ast to indieate that a 
suitable dwelling honse of ап oeeupaney 
raiyat as dessribed in that seetion must be 
of a temporary desosription only. In our 
opinion, sestion 182 read with gestion 76 
shows that the defendants have not exeeeded 
their rights ‘as oocupaney ratyats. Oonse- 
quenently, the plaintiffs are not entitled to an 
injuaction,. 

е Фау add that, as assording to the 
Subordinate Judge, the tenaney of the home- 
, stead land was originally ereated for the 


` purpose of rosideneo, whatever the nature of. 
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tlie tenaney. might have been, whether .of a. Р Sahu ee re singh, rod Cu 
t | v: the ‚ 260; 89 А. 437; 2L О. W. М. 638; 1 P. L. W. 657: 16 A. 
ties aid Ms obe pix овое 9 : L.J. 437; 19 Bom, LR. 498; 26 0. L.J. 1:38 ML. 

enant wonld ‘bs entitied:to eres. a residenee > 314, (1917) M. W..N. 439; 22 M. L. T. 22; 6 L. We 
thereon.: Fróm this-point of: view-also, the» 213; 41 I. A. 126 (P. C.), Hira Ram v. Ude Ram, 19. 
plaintiffs are not entitled to an injuustíon. Ind. Cas. 861; 9 N. L. R. 74, Dulli Singh v, Bina, 4% 
. Thé result is that on the-facts found by the — Ind. Cas. 606; 14 N. L. R. 41, referred to. 

Subordinate: Judge, it is eonolusively estab- д Hindu fether is authorised not only to sell 

lished that the plaintiffs are not entitled in ` the joint family property for the satisfaction of 
any view бо the injunetion elaimed. The his antecedens debts but also to mortgage it. [p. 


vis, th . guit 719 col. 2.] 
appeal is, therefore, allowed, and the. suit ‘Ratanchand v, Sheocharan, 61 Ind, Cas, 28; 15 N, 


dismissed with eosts in all the Courts. L; В. 88, followed, 
, FLaroaxs, J.—I agree, Appeal against a dearee of the District , 
І Judge, Ohhind wara, dated the 23rd IJsoomber . 
в. м, & 5 Р, Appeal allowed, 19109, in Oivil Suit No. 1 of 1919. : 
‹ — Mr. М, Gupta, for the Appellants. 


Mr. D, W. Kathale, for the Respondents, 


JUDGMENT,—The only question for 
desision in this appeal is whether -defendante : 
Nos. 10, 11 and 12; the ‘three minor sons: of 


i ne ; Р - "a. Obandrabhan, the mortgagor, are liable ` for~ 
NAGPUR JUDIOIAL COMMISSIONER'S that part of the eonsideration of the mortgage- 


; COURT. debt whieh was dueon two prior simple money- ` 
Frasr Orvis Arrzat No. 32 or 1920, ' bonds, dated the 10th August 1906 and the 
А December 14; 1921. 14th Ostober 1906 respectively, exesuted by - 
Present :—Mr. Kotval, A. J. O., and him in favour of the mortgagees. The 
Mr, Prideanx, A. J. О. lower Appellate Court has relied on Sahu 
' PANDURANG акр OTHEES—PLAINTIFPS: — Pam Ohandra v, Bhup Singh (1) and held 
—APPELLARTS thatas it eannot be said that the debts were . 
i) VOTEME inenrred wholly apart from the ownership of 
KESHORAO AND oragzs— DEFENDANTS the joint estate, they are not sush antecedent 
Nos, 10 то 12—RxrsPONDENTS, debts as will make the subsequent mortgage 
Hindw Law—Joint > family—Antecedent debt— binding on the sons’ interest in the joint 
Test, estate. The reason why the lower Oourt 


E holds that they are not insarred wholly apart 
Та order to make a debt, which is in fact antece- : . o Hoa 
dent-in point of time, not antecedent in the sense from the ownership of the joint estate is- 
of the Privy Council ruling in Sahu Ram Chandra Btated as follows:— 


д ingh (1), ib must be found that there was . AA 

Y Hn Ar ек the creditor and the - "It is the plaintiffs! вавз that before the - 
dobtor.,at the time of the loan that.'it would be two loans of Rs. 2,009 ваг were given ta: 
ages 2 y a mortgage of the joint estate.: Qhandrabhan, enqniries-were made as to the , 

j ol. 1« М : - 

КАА Кз test of antecedency is whether the pay- -nesesaity for the loans and the reaitals in the... 
ment.of the advance and the transfer securing its bonds, aod the evidence shows that . 
payment are in reality a single transaction or not. Obandrabhan put forward в reason for 
If they are such, there is no autecedency. The borrowing the money whieh might amount.. 
mere :hope Ьу the.creditor thatthe debts will be to legal nesessity:. the plaintiffs ascepted. 


inding.on the estate of the joint family and his А à 
са o£ -recovering Ghent frd £o joint that reason without proper enquiry, but they 


estate do not make the payment andthe transfer have pleaded that atthe time tbe loans were. 
в single transaction, [p. 719, col, 1.] given they were satisfied that they were for 


^ 


LJ 
(1) 88 Ind. Cas. 280;:39 A. 4°7; 21 O.*W. N. (1) 39 Ind. Саз. 280; 89 A. 487; 21.0. W. N. 
698; 1 P. L. №.- 557; 16:A. L. J. 437; 19 Bom. 698; 1 P.L. W. 607; 16. A, І, J. 487; 19 Bom. L. R. 
L. В. 498; 26 О. L. J, 1; 33 M. L. J. 14; (1917) M. — 498; 26 C. L.J. 1,88 M, D. J. 145 (1917) IM. WON, 
W.N. 439, 22 М. L, T. 22; 6 L. W. 213; 44 І. A. 126 · 439; 22 M. L, .Т, 22; 6,L. W.,218;.44 I. A4126 
: s n 
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the. benefit of the estate, It is elear 
that the plaintiffs’ hoped. that as the debts 
won!d be binding on the estate. of the joint 


family, they lent the money in the expestation : 


of recovering it fromthe joint estate.” .-. 
‘We ara unable to accep this as a good 
. reason for holding that the debts are not 
noarred wholly apart from the ownership of 
the joint estate. Inour opinion in order to 
make a debt, which is in faet antesedent in 
point of time, not antesedent in the sense of 
the above ruling, it must be fonnd that there 
was an understanding between the oreditor 
and the debtor at the time of theloan that it 
will be веопгей later by a mortgage of the 
joint estate. lt has been. pointed out in 
Dira Ram v. Ude Ram (2).and Dulli Singh v. 
Bina (8), the latter ruling referring to Saku 
Бат Ohandra's case (1), that the true test of 
antesedeney. is whether the payment of the 
advanee and the transfer securing its 
payment аге in reality a single transaction 
or not. 
eedeney. "The mere hope by the creditor 
that the debts will be binding on the estate 
of the joint family and his expeotation of 
resovering them from the joint ‘estate do 
not make the payment and the transfer 
single trarsastion, What makes the, sabse. 
quent transfer а part of the prior transastion 


of the advanse ia the original understanding - 
or agreement at the time of the advance. 1f 


there is ruch. an understanding, both ‘the 
payment and the transfer flowing from 
it are really one transaction, though the 
transfer ia put off to a later date. The 
mere hope or expoetation on the part of the 
ereditor cannot have this effest, However 


much the creditor may bope or expest at the. 
time of the advanse,.if the ereditor had not. 


then agreed to make а transfer later оп,. the 
gabsequent transfer sannot possibly ba said 
to be a part of that transaction. 


'Y&is urged on, behalf of the respondents. 


that an implication of.sush an understanding 
arises from the fact that the total aum 
borrowed was в large ona and must, therefore, 
have been intended to ba advansed on the 
gesurity cf the joint family property. ‘his 
plea should have baen raised iu the firat 
Court ав it depends upon the decision of а 


.(2) 19 Ind. Cas. 861; 9 N. L. В. 74. 
-(8) 44 Ind. Cas, 506; 14 N, L, B. 41. 
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quaition of fast, viz, the value of the father’s 
share in the joint family property, whieh. is. 
admittedly liabla -for the debts. No sash 

implisation will 'arisa if ‘tha-value of that 

Share is suffiaiant to mest the debta.. The 

plea sannot be entertained now. 


ЗА further contention on' the, respondents’ 

behalf is that the father is authorised only 

to sell the joint family property for the 

satisfastion of his antecedent debts, but not 

to mortgage it. On this point the ruling оѓ. 
this Oourt in Hafanchand v. Sheocharan (А). 
ig against the respondents, gnd we see no 

reason to differ from it. 


We hold that the amount due on the two’ 
bonds sonatitutes an antesedent debt of the 
father and is binding on tha interests of the 
deferidants:Nos. 10, 11 ani 12 in the joint 
family property. ` 

Tha appeal is allowad with возёз, The 


desree of the lower Court will be altered to: 
the extent nesessitated: by this finding. 


G, R. D. Anreal allowed,- 
(4) 51 Ind. Cas, 28; 15 N. L. B. 88. 
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First Отт, Apezat No. 20-B or 1920, 
August 24, 1921. 

Present : — Мт. Kotval, A. J. О, 
JAMNADAS-—PLAINT:FF —ÁAPPZLLANT 
versus 
RAMADHAR AND oragzgi—DzrzNDANTS — 
RESPONDENTS, 


Contract Act (IX of 1872), s, 
property—Purtners, rights of, to 
consultation wilh. 


262 —Parínership 
dispose Creditors, 


‘Although partnership property has annexed to it 
& paramount liability for partnership. debts, yet 
there is nothing iu law which prevents partners 
from disposing of it ав they like or allowing it to 
be treated as ‘the sole property of one partner 
and obliges them to preserve it as partnership prop- 
erty for the benefit of the creditors of the partner- 
ship. Any disposition of the property by the agree. 
ment of the partners is effective unless made with 
a view to defraud the:oreditor, and the creditor is , 
nob oaa to beconsulted in the matter, Ср, 720, 
со] 2, : 


720. 
JAMNADAS ©, RAMADHAB, 


-Appeal against а двогев of the Additional 
Distriet Judge, Amraoti, dated the 27th July 
1920, in Civil Suit No. 21 of 1919. К 

"Sir B. K. Boseand Mr, D. Т, Mangalmurit, 
for the Appellant. ' 


INDIAN CASES, 


“The Hon'ble Mr. M. В, Diei and Mr. M,. 


B. Marathe, fov the Respondents, 
"JUDGMENT,.—Tae plaintiff's 
based on the following allegations. The 
plaintiff obtained a desree in Snit No. 1 of 
191: in the Court of the Additional Distriet 
Judgé, Amracti, against defendants Nos. 1 and 
2; -Ramadhar and Onkarmal, who did the 
büsiness of building sontrastors in partnership 


ease is 


from 1907 to 1913, for. money borrwed for. 


the partnership business, In exesufion of 


his deeree he attached a house belonging to: 


the partnership. On the objestion of da- 
fendants Nos. 3 and 4, who were assignees of a 
mortgage of the house i in favour of defendant 
No. 5 exesuted by defendant No. 1, Ramadhar, 
alone, the house was ordered to be sold subject 
to the mortgage, The plaintiff stated that 
defedants Nos. 3,4 and 5 knew that the house 
was partnership property yet defendant No, 5 
took tke mortgage and defendants Noi, 3 and 
4 the assignment fraudulently, to prevent the 
plaintiff from exesuting his deeree, The 
plaintiff seeks a declaration that he is 
entitled to have the house attached and sold 
free from the mortgage. 

The defendants pleaded that the house 
was defendant No. 1’s exelusive property. 
Defendants Nos. 3, 4 вла 5 denied that they 
knew that the house was partnership property 
or that the transfers in their favour were 
fraudulent, as alleged. The plaintiff admit- 
ted that the transfers were for sonsideration. 
Defendant No. 2 is the plaintiff's agent. He 
supported the plaintiff's віаіш, 

The lower Court found. that defendants 
Nos, l and 2 were partners, that the house 
was partnership property, its site having been 
purehssed. :and . the ,supersirueture having 
been sonstrusted with partnership - money, 
thatdefendant No. 2, who was using his master, 
the plaintiff's money without his knowledge 
for tha partnership, business, did not want the 
partnérship:to be made publio and helped in 


representing defendant No. 1 as the owner and 
that defendant No. 5-and defendants Nos. 3 , 


and 4 were bona fide mortgagees and assigiiees 
without notisee of defendant No. 2's title or of 
dofeet in defendant No. l's title. Тһе’ suit 
Was dismissed. "The plaintiff appeals, 


А 
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Te only sontention now raised is that as 
provided by sestion 262, Indian Contrast 
Ast, the, plaintiff's desretal debt being а 
partnership, debt, must have preference as 
regards payment, out of partnership property 
over the debt owed by Ramadhar alone, The 
question is, was the house partnership prope 
erty when the partnership debt was sought 
to be resóvered out: of it by attashment. 
Although partügrehip property has annexed 
to it a paramount lisbility for partoership 
debts, yet there is nothing іп law whioh 
prevents partners from disposing of it ag” 
they like or allowing it to be treated as the 
sole property | of ӧбе partner and obliges” 
them to preservé it as partnérehip property” 
for the benefit of the creditors of the 
partnership. Any disposition of the property’ 
by the agreement of the partners is effeetive 
unless made with a view to defraud’ the 
creditor, and the ereditor is not entitled to be 
consulted in the matter, This is the prin: '. 
siple embodied in sestion 19 ot^ the English 
Partnership Act, whish ів as follows:— `` 

“The mutual fights and düties of partners, | 
whether ascertained by agreement or defined ' 
by this Ast, шау be varied by the sonsent “of 
all the рагёбегв and such воцівейё may ‘be 
either expressed or inferred from a eourse gt. 
dealing." 

Lindley оп Partnership, 8th Edition, in‘ 
Book III, Chapter 4, sestion 3, at page 397 
says : — 

“Itisa competent for partners by agreement 
amongst themselves to sonvert that whioh 
was partnership property into the separate ` 
property of aù individual partner or vice versa; 
And the nature of the property may te: 
thas altered Бу aby agreement to that ейев{ { 

ж 
M eei as the ordinary ees i 
aù individual have no lien on his property, 
and eannot prevent him from disposing of it 
as he pleases, so the ordinary sreditors of а 


- firm have nó lien on the property of the firm 


во as to be ableto prevent it from parting with 
that property’ to whomacever it ahooses, 
Assordingly it has frequently been held, 
that ágreóments some to between pariners' 
sonverting the property of the firm into the 
separate estate of one or more of ita members, 
and viceversa, are, unless fraudulent, binding 
not only as between. the partners themselves, 
but also on their joint and on their respective 
` several ereditors; and that, in the event: of 


‘Vol. LXIV) 
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;/Ankruptey, the trustees mast give affest to 
‘suoh Agreement," 

"In. tha ‘pre.ent оазе it appears: ‘that the 
house by the implied agreement pf Oakarmal 
eased to ba partnership property and had 

esome Ramadhar’s property. The aecsouot 
books of the partnership, вв deposed to by P. 
W.No.Íl,show that although .money was 
Spent from time to time оці of the partner- 
ship fund.on the house, at the end.of eaoh 
year the whole of 16 was deibted to Rama- 
dhar'aaseount. This has been done apparently 
for all the years after tha 4th July 1908, 
the date of the purehass of the sits with au 
old house on whish the bouas in suit was built, 
till 1912, In 1913 no assounts relating to the 
house appear in.the books of the firm, It 
may well be inferred that the purobass money 
and the expenses sho »n ia the assount books 
were loans to Ramadhar by the firm. It is 
diffisult to believe that Oakarmal did not 
know about these assounts and how they 
were being kept and why in that manner. 
Ав a witness he has not denied knowledga of 
them. The house was taken posse;sion of 
by the mortgages on the 3rd May 1918, the 
date of the mortgage. Onkarmal admits that 
he knew of the mortgage definitely two or three 
months after its date. Hemust have known, 
of the. transfer of possession, yet not only does 
he nat appear to have protested bub on the 
sontrary on the 13th Maroh 1914 he afficmed 
that the mortgaged house was Ramadhar’s 
property, 1:126 affidavit Exhibit 3 D-3, The 
infereuse, therefore, from the aescunt books 
is supported by Oakarmal’s subsequent oon- 
dust. It is not suggested that he agreed 
to tha aesounis being kept in that way 
and to the house being treated as, Ramadhar’a 
to defraud anybody. 

I hold that the house was ‘not partnership 
property “and being Ramadhar’s separate 
property, the appellant һай only а right to 
sell it subject to the mortgage rights of 
defendant No. 5 subsequently acquired by 
defendants Nob- ‘3'arid 4, ` 

Grounds Nos, 2to'5 are given ‘up. ` The 
appeal fails and ‘is dismissed with sosts. 

G. B, р. Appeal dismissed, 
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OALOUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE DECGEE 
М№..686 or 1918, 

June 3, 1920. 
Present: — Mr. Justise Teunon and Mr, . 
Justise Newbould, 
SASHI BHUSAN BOSE ano OTHERS 
—PLAINTIFFS— ÁPPLUANTS 
. versus | 
PÁRASULLA MULLIOK —DzrexpAsT 
—H£8PONDENT. 

Evidence—Decree in title suit —Rent appeal— Decree 
admissible, 

A decree in a title suit in favour of a party 
passed pending an appeal by that party ina suit 
for rent with respect to the same property is ad. 
missible in evidence before the Appellate Court 
deciding. the rent appeal, Гр. 722, col 2.] 

Kessowji Issur v. G. I. P. Railway, 81 В, 381; 9 
Bom. L В. 671: 110. Ж, М, 728 6C. D. J. 6; £ A, 
L. J, 461; 17 M. L. J. 847; 2 M.L. T. 435; 34 I. A. 
115 (P.C., Krishnama  Qhariar v. Narasimha 
Chariar, 31 M. 114; 8 M. L. T. 308 and Jagrani Koer 
v. Durga Parshad, 22 Ind. Cas. 103; 36 А. 93 16 O. 
С. 386; 12 A. L. J: 125; 20 M. L. J. 153; 15 М.І. T. 
mn (1914) M. W. N. 187; 190. LJ. 165; 18 C, W. 

N. 521; 16 Bom, L. В. 141; 10. L. J. 67; 41 I, А, 76 
(P. С.), referred to, - 


Appeal against a deeree of the Additional 
Subordinate Judge, Khulna, dated the 22nd 
Deosmber 1917, affirming a deares of the 
Munsif, Firat Court af Bagarhat,dated the’ 
13th of June 917. 

- FAOTS appear fcom tha jndg nonk- 

Baba Narendra Ohándra Bose (with him 
Babu Satyendra-Nath Mitter), tor the Plaintiffs. 
Appellants.— Му slients preferred their appeal 
on the strength of the desres made in tho title 
вїї& in the Appellate Court ia thair favour, 
They prodused befors thé learned ‘Subordi- 
nate Judge.the desrea that had been made 
in their favour and onthe strength of that 
asked the learned Judge to modify tha 
deores of the lower Court and dearee: their 
suit in fall  Tiíe learned- Judge was in 
error in not admitting in evidenae the desree 
of the Appellate Court in the title suit, 
The sases sited by the learned Judge have 
no application here. The plaintiffs are 
entitled to have а deeree for full rent at 
the rate of Ra, 103 6.6 pies with sesses and 
damages. 

. Babu Prokas Ohandra Mazumdar, for tho 
Resp ndent.—Rofers to Kessowji Isur vw. О. 
I. P, Ratlway (1) as to the admissibility of 


(1) 31 B. 381, 9 Bom. L. В. 671; 11 О, W. X. 721i 
6 C. L. J. 6; 4 A. L. 1.461 17M L, J, 847; 2 M. Ly 


T. 435; 84 I. А. 115 (Р, C.). 


ip 
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ZAÀMINHDAR OF HATTA 9. RATAN. 
fresh evidence. І beg to submit that instead 
of the other side soming to your Lordships, 
they ought to have made an applisation for 
review of judgment tothe lower Appellate 
Court, Refers to Jagrani Koer v. Durga Par 
shad (2), Midnapur Zemindary Co, Lid. 
v. Mukiakesht Dasi'(3) and Ambuja Ammal v. 
Appadurai Mudalt (4) whieh, follows the ease 
reported as Krishnama Ohoriar у, Narasimha 
Ohariar (5). 
Babu Narendra Chandra Bose replied. 
JUDGMENT.—This appeal arises out of 
a suit forrent, The question for the Court 
below was whether the plaintiffs were en. 
titled to get rent at the rate of Ra. 103.6.6 
or, as asserted by the defendant, at the rate of 
half that sum year by year. Aseord- 
ing to the plaintiffs they were the sole 
landlords of the holding. Aesording to the 
defendant one Kangali Fakir, spoken of in 
the Oourt of first appeal as Fatik, was a so- 
sharer of the plaintiffs and the share of the 
plaintiffs wae, therefore, 8 annas only. The 
rent suit was brought on the 29th April 
1916, and was for the rent of the years 
1320, 1321 and 1322, corresponding rougbly 
with "April 1914 to April 1916. The suit was 
desided on the 13th June 1917, It noxt 
appears that Kangali brought a suit against 
the plaintiffs for deelaration of his title to 
the extent of 8-annas share in the superior 
interest under which this tenansy was held. 
‘That was desided on the 14th June 1916 
in, the Court of first instance, the deores 
being in favour of Kangali It was desided 
by the Appellate Court on the 23rd July 1917, 
The Appellate Oourt reversed the .deeree 
"of the Oourt of first instanes, finding that 
the plaintiffs were the sole owners of this 
property. On the strength of the decree 
mide by the Oourt of first instanee on the 
14th June 1916, the Munsif in the rent 
suit held that Kangali was a eo-sharer 
of the plaintifs to the extent of 8 annas 
and, therefore, the plaintiffs san only get 
half the rent which was olaimed in respeat 
of the. years from April 1514 to april 


(2) 22 Ind. Cas 103; "i 98; 16 О. C. 386; 12 A, 
L. J. 125; 26 M. І, J. 158; 15. M. L, T. 125; (1914) 
М, W. М. 187; 18 C. L.X 165; 18 С. W. N. 621; 
E a L,R. 141, 10. L, J. 57; 411, Ае 76 


С.), 
M 16 Ind. Cas, 776; 17 О. W. N.616; 40 C. 


602. 
(4) 80 Ind, Сав. 402; 88 M, 414, 
(5) 31 M. 114; 3 M, L, TT. 808, 
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1916. Whether that deeision was eorrest 
may be open to doubt, In any бане the 
plaintiffa preferred their appedl on the 
strength of the desree made ‘in the title suit 
in the Appellate Court in their favour, 
They produced before the Subordinate Judge 


' the desree that had been made in their 


favour and on the strength of that deeree 
asked the Subordinate Judge to modify the 
deeree of the lower Court and deeree their 
suit in full, The Appellate Court, while 
finding that they were entitled to have their 
suit deoreed in full, refused to admit the 
deoree of the Appellate Court in the title 
suit in evidenee. Here we think he is 
wrong. Hia desision has been atiempt- 
ed to be supported before us by referense 
to the oases reported as Kessowjt Issur у, 
8. І, P. Railway (1), Krishnama Oharvar v. 
Narasimha Ohartar (5) and Jagrani Koer v. 
Durga Ратай (2). These decisions to our 
minds have ro bearing on the present ease 
We, therefore, set aside the deeree of the 
Subordinate Judge iu the present ease and 
direst that the plaintiffs do obtain a deeree 
for full rent at the rate of Rs, 103-5.6 pies 
per annum for the years in suit—with oess 2° 
pies in the Rupee—and damages at 25 per 
sent, with sosts in all Courts. ' 
J, P. Appeal allowed, 
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NAGPUR JUD:OIAL COMMISSIONER'S 
COURT. ; 

Ѕесонр Отт, АРРА, No. 512 ок 1919, 

July 2», 1921. 
Present :— Mr. Hallifax, A. J. O. 
and Mr. Kotvyal, A. J. C. 
Так ZAMINDAR or HATTA —PiatNTIEE— 
APPELLANT : 
versus : 
BATAN—DevanpDant—ResPorpent, 


0. P. Land Revenue Act (XVIII of 1881), ss. 78, | 
83, 182, 153 —Suit under s. 88, when maintainable 
— Record of Rights—" Village cesses,” кт жону 
of— Wajib- ul-arz, entry $n, - i 


A suit undor section 83 of the Central Provinces 
Land Revenue Act of 1881 in respect of a matterin 
the Record of Rights can only lie if that matter is 
referred to it in section 78. [р 728, сої. 2J 

A suitfor the recovery of “village cesses,” ' payments 
which may have beencompulsory atany time, is barred 
by section 163 of the Central Provinces Land Revenue 
Act of 1881 unless the amounts have either 
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ZAMINDAR OF HATTA €, RiTAN, 
been sanctioned by the Chief Commissioner or 
recorded either at the last Settlement or by the 
Deputy Commissioner:under section 182 (A) of the 
Act. [p. 724, col. L] ; 

Appeal against a desree of the Additional 
Distriot Judge, Balaghat, dated the 12th July 
1919, in Civil Appeal No. 47 of 1919, 


Dr. Н, 8. Gour, for the Appellant. 
Mr. J. О. Ghosh, for the Respondent, 


JUDGMENT,—The Zamindar of Hatta in 
the — Balaghat Wistriot filed thirty five 
exaetly similar suite, one against a protested 
thekedar and the rest against inferior pro- 
prietors of villages of whieh he is the pro- 
prietor, in the Court of the Munsif of Bala- 
ghat, Tho suits were sonsolidated and tried 
together and the appeals filed by the plaintiff 
in the Court of the Additional District 
Judge were similarly heard together. The 
result of both the trial and the appeal was 
that all the suits were dismissed оп ə% 
preliminary point, and the plaintiff has filed 
thirty-five identieal sesond appeals in this 
Court, whish were given eonsecutive numbers 
from 495 to 525 of 1919 and from 13 to 17 
of 1920. One of them (Seaond Appeal No. 
524 of 1919 arising out of Civil Suit No, 208 
of 1918 and Civil Appeal No. 59 of 1919) 
abated after the death of the sole respondent, 
Gujoba Patel, through the failure of the 
appellant to apply within three months for 
the substitution of any legal representative. 
The remaining thirty-four will be governed 
by this judgment. 

The suit was іп  respeat of oertain 
annual paymeuts whish had been made to the 
plaintiff every year by each of the defendants 
fora verylong time. They are known as 
Desehra Bhet or gifts at Desehra and Kot 
Ohhauni or thatehing for the Fort, The 
former eonsisted of а goat, ght or oil worth 
one rupee, à skein of yarn, a hide, a wooden 
lampetand, a pestle, а sickle, and other 
miseellaneous articles, and the latter. of 
bamboos, thatehing grass and light rafters, 
to be eut free of sharge from the plaintifi’s 
own forests,. The sustom of making these 
annual payments was recorded in the wajib. 


ul are of the Settlements of 1364-65 and’ 


1897.98, but at-that of 1917 mention of it 
was omitted from the wajib-ul are under the 
orders of the Finansial Commissioner sonveyed 
in Third Sesretary’s letter No. 189, A/XI 
of the 26th of Mareh 1917, of which a sopy 
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is. fled as Exhibit 13.0.1 in Суй Suit. 
No. 180 of 1918, 

The Settlement was sannouneed on the 
19th of August, 1917 and these suits were filed 
on the 17th of August 1918, two daya only 
before the expiry of the period allowed for. 
them, in asesordanes with the totally 
inexplie&ble eustom so prevalent in India. 
The plaintiff alleged that sinee the omission 
of the mention of the sustom from the 
wajib-ul are, all the defendants had eeased 
and refused to make the payments whieh 
they had regularly made before. The reliefs 
for whish he prayed in eash ease were as 
follows:— 

1. А deslaration that he is entitled as of 
right to these payments, 

2. а declaration that the entry of eustoma 
in the wajtb-ul-are without mention of these 
two oustoms is erroneous and’ ought to be 
eorrested, 

8. resovery of the values of the payments 
whioh the defendants had failed to make. 

It may be remarked that in all the suita 
в great part of the arrears elaimed fell due 
before the 19th of August 1917 and so would 
undoubtedly be resoverable under the wajib- 
ul-arz of 1827. The ease has, however, been 
fought out entirely with respset to the 
wajib-ul-arz of 1917, and no mention of this; 
was made either in first or sesond appeal, 
It must, therefore, be assumed that the 
plaintiff has abandoned the part of his 
elaim. 

In respest of the sesond of the.reliefs 
set out above the suits are brought under 
section 83 of the Land Revenue Aet of 1881, 
Government elested to be madea party to 
some of them under tha first proviso of 
mestion 88 and omitted to raise the objes- 
tion that the plaintiff, having signed tha 
Resord of Rights himself, sould поё 
bring this suit without the sanetion of the 
Ohief Uommissioner under the second proviso 
of the same section, The objestion must, 
therefore, be taken to have been waived. 
Now a suit under sestion 83 in respect of 
a matter in the Resord of Rights ean only 
lie if that matter is referred to in sestion 
78, and-the only possible referenee to Desehra 
Bhet and Kot Ohhauni in seetion 78 is in 
the mention of seetion 77 (d). Sestion 77 
(d) speaks of ‘any other rights or eustoma 
whieh the Ohief Commissioner directs £o be 
reeorded in the village administration paper,” 
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.. inaddition to eertain rights already spesified 
in the other slauses of the seotion. Theee 
worda'in  seotion 77 (d) may possibly 
refer to а general direétion that certain 
elasdes of rights or sustoms are to be resorded, 
If so, there is no such direction to be 
found in the Settlement Code, nor has 
the learned Counsel suggested the existense 
of one elsewhere, Itis more probable that 
the words refer to direetions to be given 


in respect of particular specified enstoms, and: 


in that ease there is a very definite order in 
the Séeratariat letter already mentioned that 
the two eustoms with whieh we are sonserned 
are not to be reeorded,, A suit under seation 83 
for the seaond relief mentioned in paragraph 3 
of this judgment, therefore, does not lie. 

The other relief elaimed in the suits 
is based on the contention that the plaintiff 
is entitled’ as of right, apart from any entry 
in the Record of Rights, to reeeive tbere 
payments and that they are customary duce, 
in the striet cence of the word “ due,’ 
whieh the deferdanis аге bcund to pay. The 
answer fcr the respordents to ibis plea is 
that, even ifthe payments were at any time 
som piilsory 1 and net merely voluntary, they are 
"village edéces”” ав бебгеб in reetion 4 (3) of 
the Land Revenue Act cí ; S81 and bave neitber 


been eanetioned by the Obief Commissiorer nor 


recorded either at the last Settlement or by the 
Deputy Commicsiorer.under teotion 132 (А) 
of the Aet, so that the euit is barred by 
sestion 153 of the Aot, which laya down ibat 
по suitshall lie in any Civil or Revenue 
Court for the’ recovery of avy sueh amount. 
The спу issue tbat arices ir, therefore, 
whether they are “villege seces” or rot, 
It may perhaps be arguable that the words 
“a person holding lands ina village " eannot 
refer toa person who is merely owner or 
lessee of the proprietary rights in all ihe 
land of the village, and must be restrieted to 
thosé who hold astual personal and- direat 
possession of land in the village. The point 
need not, however, be diseussed, as it was 
admitted by tbe appellant in this Court 
that every one of the thirty-five defendanta 
isa resident of the village in reepeat of 


whieh the claim’ is made, and further that ` 


‘most, if not all of them, hold stror khudimsht 

lend i in those villéges. 

з It bes already been mentioned that cf 
the slaim for Deretra Bhet and Kot 
Qhkauui for the years 1915-16, 1916-17 and 
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1917.18, the Desebra Bhet for the 
first year and the Kot Ohhauni for the first 
two years "were payable under the’. old 


-wajib-ul-arz, as the new one only eame into 


forse on the 19th of August 1917. Other 
fairly obvious matters seem alsoto have 
passed unnoticed. The claim for Desehra 
Bhet is valued at Rs. 11-13 in eash year. 
But under the old wajib-ul arz all that the 
inferior proprietor had to deliver was. ght 
or oil worth one „торёе and one goat: "at a 
privileged price.’ All the rest bad to 
be sollested from the tenants of the village, 
whieh not only vitiates the valuation but: 
alao is further eonfirmation of the finding 
that the payment is a “village sess.” 
The value of the yearly Kot Obhauni is 
stated to be Rs. 3.12, It involved only the 
eolleotion free of charge from the Zamindar’s 
own forests and the delivery to him of а 
eariload of brusbwood, another of thateh- 
irg grasa, а hundred bamboos, a hundred 
laf plates, fifteen posts and fifteen small 
rafters, The value of the Jabour involved 
msy possibly be as much as Rs, 8.12, but 
it would seem’ that Kot Chhauni was not a 
payment in sash or kind at all but pure 
begar, These matters, however, do not need 
disoussion, All the appeals fail and are 
dismiesed and the plaintiff appellant must 
pay the costa. of all the defendants in all 
three Courts, . | 
е. B, D Е 
Apreais dismissed, 


—Ó À me 


OALCUTTA HIGH COURT. 
O1vit Rote No, 690 or 1920, 
April 14, 1921, 

Present: —Justiee Sir N, R, Ohatterjea, KT: 

and Mr. Justice Panton. . 
KSHITINDRA MOHAN ROY 
ARD OTRERS—DxoOREE-HOLDERS— 

PETITIONERS 
versus 
Nawab KHAJEH HABIBULLA 
BAHADUR дир - отнева—-Орров:та 
PARTIES, 


асанов ония disallowed—Order binding— 
Res judicata, 
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An objection ‘disallowed at a previous stage in 
an “execution proceeding cannot be ‘allowed "to. be 
raised again at w later stage.of the same proceeding 
andthe order disallowing the objeotión is binding on 
the party raising 16, on 1 the same principle as an in- 
terlocutory judgment in a snit is binding upon the 
parties iu the subsequent stages of the suit. Lp. 725, 
col. 2; p. 726, сої. 13" 

Munsif, 


Rule against ап order of the 
Third: Court, Tangail,-in. Migeellaneous Cases 
No. 13 and 14 of 1990, ` 

FAOTS appear from the judgment. 

Babu Dwartanath’ Ohakerbuty (with him 
Babus Abinash Ohandra Guha and Sarat 
handra Dutt), for the Petitioners.—In a 
previous petition of 'objeotion to the exeeu- 
tion.of the deeree the ‘opposite party воп. 
tended that, the deerea was not binding 
upon him inasmueh: ‘as he had, not been 
sued in .the варавібу | of mutwalli. "This 
objeetion was overruled by the Eixeoution 
Oourt.by its order of the 23rd Dasember 
1919, In dealing with the Application 
under Order XXI, rule 97, "Civil Proaedure 
Code, the Court ought not to have allowed 
the opposite party to raise the very same 
‘objection whieh was disallowed by an order 
of the Court. The ‘previous order dis. 
allowing the objections preeluded the oppo. 
site party from again raising those objestions. 

“Babu Surendranath Guha (with him Babu 
Ramendra Mohan Mazumdar), for the Opposite 
Party, —The Opposite.party had two different 
@apasities, The desree in question was 
passed against him in his personal eapasity, 
‘This eannot preclude him from offering 
obstruction to the delivery of possession in 
his .sapasity ав mutwalli, See Upendra Nath 
Ve Kugun. Kumari Dasi (1). 

Babn .Dwarkanath Ohakerbutty replied. 

JUDGMENT.—This is a Rale ealling 
upon, the opposite party to show sausa why 
‘the order of the  Munsif' disallowing an 
application ‘under Order XXI, rule 97, Civil 
‘Prosedure Code, ,made by the petitioners 
‘before, him should not. be set aside. 

"The irsumatanaes of the ease are as 
followe:— 

^ In 1911 the petitioners brought a suit 
against ‘Nawab Salimulla of Daosa for 
‘Tesovery of possession of - eertain lands, 
The suit was dismissed by the Court of 
first instance in 1912 and the decree of that 
‚ Court was affirmed by the Subordinate Judge 


on ‘the 28th February 1914. There was а 
(1) 27 Ind. Cas, 838; 42 C. 440; 20 C. L. J. 485, 19 
С. W. N. 620, ` 
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from offering obstruetion to the delivery af 
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sesond appeal to this Court by the petitioner. 
Pending the  sesond appeal, Nawab 
Salimulla died and his son Nawab Habibulla 
ani tha other heirs of Nawab Salimulla; 
represented by the .Manager, -Oourt `of 
Wards, were substituted in his plase. On 
the 19th July 1918 there wasa remand by 
this Corri and ultimately there was a 
desree for possession in favour .of the 
plaintiff, An applieation for  exesntion 
(by delivery of possession). was made in 1919 
by the petitioner against Nawab Habibulla 
and the othar heirs of Nawab Salimulla 
represented by the Manager of the Court 
of Wards, Nawab Habibulla appeared in 
the exesution prossedinga as mutwalli of 
a wakf estate and olaimed the land as 
appertaining to that estate. It was pointed 
ous in his petition. of objestion that neither 
his father пог Һе himselt was & party to 
the suits in the sapasity of mutwalli, that 
the desree was not binding upon him as 
mutwallt aud that the exeeution, therefore, 
aould not proesed against him. These 
objections were rejested by the Court on tha 
23rd Desember 1919, An offiser of the 
Court then weat to deliver possession of 
the property to the petitioner, but he was 
obstrnsted by the Nawab in delivering 
possession. An application thereupon was 
made under Order ХХІ, rule 97, but the 
learned Munsif, as stated above, disallowed 
the application. 

There is no doubt that Nawab Habiballa 
and before him his father, Nawab Salimulla, 
fought out the suit in their personal eapa- 
sity and the objeation that the land belonged 
to the estate held by him as mutwal/: wai 
not raised in the suit and was only set up 
in the exeoution prossedings, The learned 
Munsif disallowed the petitioners’ appliea- 
tion under Order X XI, rule 97, on the ground 
that the Nawab had two different eapasitias 
and that the deoree passed against him in 
eapasity did not debar him 


possession in his’ aapasity as mebwalli, 

The learned Pleader who appears for tha 
opposite party ralies upon the вазе of 
Upenirs Nath v. Kusum Kumari Dast 
(1) in support of „the view taken by the 


"Üeurt below. It is unnecessary, however,- 
tó abnsider this question. 


It appears that 
“Nawab Habibulla in his ospaeity as mutialis 
. raiged the very same objestion as ig now 
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raised by him to the.applieation for exeen- 
dion and that was disallowed by the Court 
on the 23rd Desember 1919. That order ів 
binding проп the Nawab, on the same 
principle as an interlosutory judgment in а 
suit is binding upon the parties in the 
subsequent stages of a snit, That being 
во, the learned Munsif ought not to have 
allowed the opposite party to raise the very 
same.objeetion whieh was disallowed by his 
' orderof the 23rd December 1919. 

' The order somplained of must, therefore, 
be set aside and the sase sent bask to the 
Court below in order that possession may 
be delivered in execution proceedings. 

The petitioner is allowed to amend the 
petition by striking out the deseription of 
Nawab Habihulla, namely the words “° Ward 
of Court being represented by Manager, 
Oourt of Wards, Mr. Н. О, F. Meyer." 


‘The ..petitioner: is entitled to soste, one. 


gold mohur. 

. The second part of the Rule, in so far as 
ait relates to the order salling upon the 
opposite party to show sause why he should 
not be proseeded against under eestion 195 
of .tbe Orimival Proeedure Code, is not 
pressed by the petitioner and is diseharged, 
|J. Р. Order set aside; Case sent back, 


tá 
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NAGPUR ddr COMMISSIONER’S 


Опт Revision No, 85 or 1991. 
September 1, 1921. 
Present Prid Hallifax, 
J. C. 
, BAMOHANDRA Danexpaxe No. 1— 
APPLICANT 
versus 
. RUPRAO—PraiNTIEE—NON- ÀPPLICANT., 


Contract signed by some of several emecutants— 
Agreement—Ocntract net valid, 


If a document evidencing a contract is executed 
Љу some only of several persons who purport to 
‘join in the contract and are intended to be parties 
to the contract and execute the document, that 
document constitutes only & proposed agreement 
‘which has never been perfected, and it cannot bind 
‘even those who do execute it. [p. 727, col, 1.] 
^ Whcre, therefore, a document evidencing a ioin 
was signed by only one out of two executants, the 
‘document does not bind even the executant si ing 
* it and-a decree for the re-payment of the gione 
-Jent to him cannot be based upon it. [p. 727, co], І. 

Bivasami Chetti v. Sevugan Chetti, 26 M, 889 13 
‘ML. J. 17, Latch v. Wedlake, (1840) 11 А, & E. 989; 
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Зр, £D. 499; 9 L. J. (м. а.) Q. B. 201; 52 RR, 662 - 
118 В Б, 078, followed, 

Krishnama Chariar Ya Narasimha шы М. 114; 
8 M. L, T. 808, distinguished. 


Applisation for revision ОЁ a deeree of the 
Judge, Small Cause Court, Nagpur, dated the 
20th Desember 1920, in Oivil Suit No. 496 
of 1920, 

Messers. M. B, Xinkhede and A. D. Mande, 
for the Applieant. 

Mr. M. K. Padhye, for the Non-Applieant, 

ORDER.—Ruprao, the respondent to this 
applieation, lent Ha. 100 to the applieant 
Ramehandra and the latter himself: wrote a 
bond, the purport of whieh ia that he and his 
father Mahadeo asknowledge the receipt of 
the money and promise to re pay it with 
interest at 2 per eent, per mensem in a year, 
and in default of aueh payment to ‘make it. 
later- with sompound intereat oaleulated at 
the same rate with yearly rests, Ramehan- 
dra alone exesuted the bond, it being agreed 
that bis father's signature should be taken 
later on as he was not present at the ‘time, 
Then he was asked to sign the dooument; 
however, he refused. Mahadeo having died, 


"Ruprao has sued Ramshandra and his two 


younger brotherson the bond, whieh now bears 


`a signature purporting to be that of Mahadeo, 


alleging that it waa signed by him as well 
ав Ramehandra. This allegation has ` been 
found to be false, and a deoree for the 
amount elaimed' has been passed against 
Ramchandra alone, the süit as against his 
two brothers being dismissed, 

Ramehandra bas applied for revision 


‘of this judgment, mainly on the ground that 


the bond, being signed by only one of two 
intending exeeutants, i8 void and inoperative, 
He also urges that the addition of the seeond 
signature was a material alteration whish 
vitiated the bond, that the finding that he 
received tbe money is. bad and that the 
agreement to pay sompound interest was a 
penal elause in the agreement whish ought 
not to be fully enforeed. I am inelined to 
the view that tLe addition of the’ seeond. 
signature is not such .& material alteration 
of the dosument эв to vitiate it against 
Ramohandra who did exesute it, but the 
bond is legally inoperative for another rea. 
son as will be shown later, so that this point 
does not need further examination. As to 
the finding of fast that’ Hamohandra did 
reseive the hundred rupees, not only san I вве 


* 
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no reason for interfering with it, but I eon- 
sur in it entirely. The interest whieh 
Ramshandra agreed to pay has been stated 
aboye and the finding of the lower Oourt, 
that the promise to pay sompound interest 
after the dae date is an integral part of the 
original eontraat, appears to me very elearly 
to be sorrect in view of the fact that the 
money was re-payable in one year. 

There remains the main sontention ad. 
vansed for the applisant, whieh is based on the 
ruling of the Madras High Court in Szvcasam£ 
Ohettt v. Sevugan Oheitz (1). The learned 
Judges followed the dietum of Lord Denman, 
O, Ј., in Latch v. Wedlake (2), to the effect 
that if a dosument evidensing а sontraot is exe» 
éuted by some only of several persons who 
purport to join in the вопёсавё and were 
intended to be parties to it and to exesute the 
doeument, that doseument  aonstitutes only 
8 proposed agreement whieh has never been 
perfested, and it eannot bind even those who 
did exesute it. Applying this principle to the 
present ease, it is olear that the bond 
exesuted by Hamehandra alone cannot legal- 
ly bind him, and a desree for re paymant 
of the money lent to him eannot be based on 
it. Apart from the bond the elaim is barred 
by time. The learned Pleader for the non. 
applisant has sited the later Madras sass 
of Krishnama Ohariar v. Narasimha Ohari т 
(8). There, however, the earlier ruling 
mentioned was distinguished, not dissented 
from, аз the dosamsnt in question, though 
it purported to ba the contrast of more than 
one person and was actually signed by- one 
of them only, was so signed by him as the 
representative of the rest, 

- But though I find that the desree is 
not in assordanse with a correct view 
of the law, I oan still see no reason for 
interfering "with if in revision, I am an. 
thorised by seetion 25 of the Provineial 
Small Cause Courts Aot to pass sush order 
‘in respest to the ease as I think fit, and 
to set aside the desree ordering Ramshan- 
dra to re-pay the money he took as а 
loan and promised to re-pay would be to 
perpetrate an injustiee and encourage dis. 
honesty, merely for the sake of vindisating 


. (1) 25 M. 389; 12 M. L. J. 17. ` А 
(2) (1840) tL A. & E. 959;8 P. & D. 499; 9 1.1. 

(+. в.). ©. B. 201; 62 В, В, 552; 113 H, В. 678, 

- (8) 8.M.1145 3 М.І. T. 803, . 
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a legal subtlety, whieh in any ease ів 
suffisiently vindieated by its disanssion in 
this jadgment. I eonsider gush an order 
in no way fit to be passed. The appliea- 
tion is, therefore, rejected and the applieant 
will рву all the eosts, in whieh the Pleader's 
fee will be Rs. 15, | 
G. в. р, & 7, P. 
Application dismissed, 


—————ÓÜÓ 


OALOUTTA HIGH OOURT. 
APPÉAL FROM Oapzn No. 37 оғ 1919, 
Desember 22, 1919, 

Present : —Mr. Justies Rishardson and 
Mr. Justies Beasheroft. 
CHANDRA KUMAR DHAR—. 
JUDaMENT-DaBTOR—APPELLANT 

. versus 
RAMDIN DHAR AND ANOTHER— 
Decaue-Hotpers— RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Art. 182, 
сї. (6)—Eaecution of decree— Application fer revival 
of previous proceedings im eaecution—BStep-in-àid of 
evecution. 


An application for the revival of previous proceed. 
ings for execution of a decree is a step-in-aid of 
execution within the meaning of clause (5) of 
Article 182 of the Limitation Act. Consequently, 
an application for execution of the decree made 
within three years of any such application for 
revival, is not barred by limitation. [p. 729, col, 1.] 

Kartick Nath Pandey v. Juggernath Ram Marwari, 
27 C. 285; 14 Ind. Dee. (м. s.) 188, applied 

Appeal against an order of the Subordi- 
nate Judge, Firat Court, Chittagong, dated 
the 30th September 1918, reversing an 
order of the Munsif, First Court at Patiya, 
dated the. 6th Febrnary 1918. 

FACTS appear from the judgment, 

Dr. Jadunath Kangilal, for the Appellant.— 
The judgment.debtor is the appellant, The 
appeal arises out of an applisation in eertain 
exesution proseedings. The deeree was 
obtained by the deeree-holders on 4th Septem- 
ber 1906. There have .been а number of 
applications for exeention of this deoree, The 
first two applisations were dismissed, the 
second having some up to this Court and 
reported as Chandra Kumar y, Ram Din (1), 


* е 
"o 13 Ind, Cas, 102; 15 0. L. 7, 251; 16 0, W, N, 
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"Phe third spplisation dated 12th May 1911 
was dismisscd for default on 2nd February 
1 12, On 1%th Deaember 1913 the decree 
holders applied for a revival of the applies- 
tion on ‘the ground of substituting tbe 
heirs -ófa deeeased deeree-holder. That 
matter came up to this Court and. it was 
dirested by their Lordsbips tbat, the ease 
should. go back and should be gone into after 
notice to judgment-debtors of the propored 
gubetitution of the deseased deeree-holder. 
That was dated Sth February 1916, In the 
meanwhile there was another applieation for 
exesution made on 27th Oetober 1914, 
Our defenee to that was that the appli. 
sation was barred, which was not accepted 
by either of ‘the Courts. No aetion was, 
however, taken on the remand ‘order of the 
High Court, although the last application 
was taken to have revived .the previous 
application. The application in the present 
appeal was made оп 4th April 1917. Our 
defense was that the applieation was barred 
as onthe previous oseasion, -but has been 
rejected on the -ground -of res judicata, I 
submit:all the orders that were made on the 
applications presented before the final order. 
of this Court were subjeot-to the same and, 
therefore, not effestive. Hense the present 
epplication:having been presented more than 
three years’ after -is olearly barred, An 
application for revival of .exesution proeeed. 
ing .eánnot be called а step-in-aid of exa- 
sution, 

-Babu Paresh Ohandra "Sen, for the Re. 
spondenta,—My submission is that those ap- 
plieations are clearly steps-in aid of exesution 
and, therefore, the case somes under the 
purview of Article J€2 of the Indian Limita- 
tion Ast. Refers to Kartiok Nath Pandey v, 
Juggernath Ват. Merwari (2), 

Dr, Kanjilal replied in brief. 


JUDGMENT, 

Ricaarpsox, J.- The short point in this 
appeal is.whether an applisation-for exesu- 
tion is barred by limitation. Tae deeree 
was made.on the 4th September 1906, 
and several attempts have been made to 
exesute it, ‘The .presentis:the third oesasion 


3 


on whieh the proceedings hava боша 
hefore the High Oourt, The judgment of 
the .Court in. reference бо the sesond 


(2) 27 O, 285; 14 Ind, Deo, (к, 8). 188, 
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exsontion jis reported ap 
Ohandra Kumar v. Ram Din .(1).. That 
application, -howevar, had alesady been 
dismissed when the judgment-was delivered, 
It is not disputed that the -third-appliea- 
tion filed -on:the 12th May 19:1 was 
in time. The applioation was treated -in 
the firat instanoe as an iodependent appli. 
sation for exeention and .as such was 
dismissed for default on the 2od Febraary 
1912, But the prossedings appear ta 
have -baen sontinued by the applieation 
made оп the 19th -Desember 1913, praying 
that the heira of a dasree-holder who had 
died might be brought;on the resord and 
that the prosesdings on the second appli. 
oation should be revived, The order mada, 
thereon by the first Court (dated 20th 
January 1914) was misunderstood. On 
appeal the High Court sent the ease baok, 
with the direstion that notice should Ља 
formally given to the judgment-debtor to 
show cause why revival should not bs allowed. 
The judgment is dated 7th February 1916, 
Meanwhile -on the 27th Ostober 1914, 
the deesree holder had made а fourth and 
independent application for exeeution, in 
answer to whish the judgment debtor had 
pleaded limitation. The plea had been 
rejected by both the Oourts below, the 
judgment of the Distrist Judge on first 
appeal baing dated 12:h November 1915, 
The ease seems to have been decided on 
the footing that the  sesond application 
had been revived by the third. · There 
was: no appeal to -this Court and na 
astion was taken on the High Oourte,, 
subsequent order of 7th February 1916, 
The fourth applicatien having -apparantly 
failed, the decree-holders gallantly returned 
to the charge with a fifth applieation on 
the 4th April 1917. It is this application 
we are aonsarned with. The . judgment. 
debtor has again raised the plea of limita- 
tion and the plea has again been rejeoted by 
the. Courts below, on this oosasion on the 
ground of res judicata, 

It is elear that- the sesond applisation 
was never revived and that the assump- 
tion Ёо the sonirsry іп .the decisions of 
the Courts below on the fourth appliea- 
tion was erroneous, If the question whe- 


applisation for 


. ther the fourth applisation ҹаз іа time 


depanded on that assumoiion, there, might 
hs some foreg in the argument urged for 
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the jpdgment-debtor that desisions леге 
mubjest to any orders that might be 
made in the appeal, pending .nt the time 
before the High Court. But it is quite 
immaterial whether tbe sesond' application 
was or -was not revived, 16 has bean 
held that an applieation for the review 
сЁ an order striking off an .exeontion 


ease and for the restoration of the вйвө ` 


to the “file. is itself а step in aid of exesu- 
tion within the meaning of clause 5 of 
Artiole-182 ,of the Limitation Ast. -Kartick 
Nath Pandey v. Juggernath Bam Marwari 
(2). An appligation for the revival of 
previous proseedings for .exeontion is. within 
this ruling. It follows. that. the applications 
of 12th May 1911 and 19th Desember 
1913 are both to-be regarded as a step- 
in aid. The fourth application was ‚made 
within three years of the last mentioned 
date, and the fifth within ;three .years of 
the fourth. -Both the ‘fourth and -the fifth 
apphigations were, therefore, in time, and 
the .question: whether ¿theg judgment. debtor 
ig: "barred by the dostrine of .res.cudtcata 
from again raising the -plea of Jimitation 
need not be. sonsidered, 

"The gonolusion arrived.at by the Courts 
below .is right -and . this appeal .must .be 
dismissed with eosts (hearing -fee two 
gold móhurs). 

We cannot leave this ease: , withont notis- 
ing~the grave inconvenience oaused by the 
delay whieh ossurs in the High Oourt 
before appedls of this kind, olasssd as 
.miseellaneous appeals, are brought to a 
hearing. The delay is apt to hang up 
proaesdings in the Oourts below indefinitely 
and puts a premium on the adoption of 
dilatory and obstruetive tactios by dishonest 
judgment-debtors. Costs are inereased and 
the time of the Oourts is wasted by dreary 
and barren diseussions, Wa direst that в 
copy of the judgment be placed before 
the -Obief Jostióe for sush sation as his 
Lordship may think fit to take. 

"BrAORCROFT, J.—I agree, 

B, K. Arpeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S” 
: COURT, * 
Secozp Озуп, АрркАт, No. 534 or 1920, 
August 11, 1921, ` 
Present: — Mr. Dhobley, A. J, О. 
Musammat GORA AND мотае 4— 
DzrFENDANTS—ÀPPELLANTS 
versus 


RAMLAL-—PrAlNTIFF— RESPONDENT. 

C. P. Land Alienation Act (II of 1916), s. 9 (3), 
scope of —“Suit instituted or pending at the comménce- 
ment,” meaning of—Aboriginal tribe—Mortgage— 
Foreclosure—Swt — Procedure, * 


Section 9 (3) of the C. P. Land Alienation Aot, 
1916, applies to suits pending at the commencement 
of the Act or instituted afterwards, [p. 730, col. 1.] 

In a suit ona mortgage containing a condition 
of foreclosure in case of the non-payment of the 
debt exeouted by a member of the aboriginal tribes 
in the Central Provinces, no decree for foreclosure 
can be passed, and all that the Court has to do is 
to declare that the mortgage is enforceable and to 
refer the case to the Deputy Commissioner for the 
exercise of the powers conferred upon him by the 
Aot. [p..730, col. 1.] 

Appeal against a deeree of the Addi. 
tional Distrisb Judge, Narsinghpur, dated 
the 28th August 1920, in Civil Appeal No, 73 
of 1920. 

Mr. J. О, Ghosh, for the Appellants. 

Mr. M. Gupta, for the Respondent, 


JODGMENT.—This appeal arises out of 
a suiit on а mortgage exeeuted by the 
defendants-appellants’ mother, Ohandan Gond, 
The mortgage sontains a eondition of fore. 
closure in ease of the non-payment of the 
debt, The property oovered by it is an 
absolute oasupanoy field, The elaim was 
eontested on several grounds, but in the 
lower Appellate Court a preliminary fore- 
elosure desree for R, 1,289 2.4 was passed, 
In this Court the parties have come.to 
terms and agres that Hs. 632-10.3 апа the 
amount of the plaintiff's aoste in all the 
three Oourts be substituted-for the above sum. 

А deeree modifying -the desree of the 
lower Appellate Court in aesordanse with 
the sompromise would have -been passed but 
for- the provisions of the Central Proyineses 
Land Alienation Act, II of 1916, to which 
my attention has been drawn by the .ap- 
pellants, The said Aot eame into force 
оп :loth April 1917 and the prezent suit 
wag instituted on 16th August 1917, that - 
is, after the Act had  eome into foree, 
Under Notifieation No. 103/453-A of 19th 
July 1917, Gonda residing in the Narsingh. 
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pur. Distriet were deslared- as belonging to 
ап aboriginal tribe for the purposes of the 
above Ast. OChandan and the present defend. 
ants-appellants are Gonds and thus belong 
toan aboriginal tribe. Under.sestion 9 (3) 
- of the Ast the Civil Court .has to refer 
eases like the present ones to the Deputy 
Commissioner for the exeraise of the powers 
eonferred~ upon. him by the Aet. The 
respordent’s learned Counsel is of opinion 
that the ‘seetion quoted above doss not 
apply to suits instituted after the som- 
meneement of the Ast, but applies only to 
those pending then, The actual expression 
"sed: in seetion9 (3) is: “If а suit is 
instituted or is. pending at the sommence- 
ment of the Ast” and it is suggested that the 
words "at the commensement of the Act” 
‘govern both "is instituted" and “is pending." 
"A suit instituted at the eommensement of 
the: Aet" would have no meaning. Either 
‘a suit bas already been instituted and i3 
pending atthe time of the- sommeneemen* 
of the Ast or it is instituted afterwards. А 
guit. instituted at ‘the sommensement of the 
“Aet’” does-hot- eonvey any intelligible idea: 
The sub sestion 3 of sestion 9 applies to 
suits ‘pending at tbe sommüónoement of ‘the 
Aet or instituted afterwards: [n my opinion, 
‘therefore, the present - suit. is . governed by 
gestion 9 (3): ofthe. Central Provinses Lani 
Alienation» Aot-.and no. foreelosure desrea 
ean be passed, All _that this Court oan do 
-and: has,to do is -to deslare that the. mort- 
gage is: enforceable and to refer the ` oase (о 
tthe Daputy Commissioner. 

. I :assordingly - deelare that the mort. 
gage, dated’ 7th June 1906, exesuted by 
.Musommat. Chandan Gond. in favour of 
- Jawahar -is valid -.and-. enforseable to 
ithe extent of Rs. 632-10-3 plus Rs. 154-12 7 


(plaintiff's costs ‘ofthe .two lower Courts) ` 


;plus Bs. .328-0 (plaintiff's costs of 
this Court), total Rs. -819-14-10 and: under 


igestion 9;. (3), 


the Deputy Commissioner, "Nersinghpur, The 
:défendants shall bear their own costs. 
. This appeal shall -be deemed. to have been 
«бів osed, of: 
Е B.D. GIP, Oase ráferred, to 
5 cB e Deputy. Oommissioner. .— 
r. к саса poc 1% 
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Oentral Provinees Land , 
vAlienation Ast, Il of 1916, refer the саве to ~ 
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NAGPUR JUDICIAL COMMISSIONER'S 
: O.UR 
Sgconp Civit. APPHAL н. 131 or 1919. 
Mareh 9, 1921.. 
Present: —Mr. Hallifax, A.J. C. 
BA nA DRM APPELLANT 


ersus 
GHASIA AND omen О STANS 
RESPONDENTS. 


Mortgage —Redemption before specified period —Rights 
of foreclosure and redemption, co-entensive—Special 
agreement — Pleadings.- 

In the absence of a special condition entitling 
the mortgegor to redeem during the term. for 
which the mortgage is created, the right of TOs 
demption can only arise on the expiry of the 
specified period, though’ there is, of course, nothing 
to prevent the parties making auch а special cons 
dition. Гр. 731, col. 2.7 - Н 

Bakhtawar Begam v Hussaini Khanam, 23 Ind. Cas. 
855; 86 A. 195; 18 О. W, N. 686; 26 М L. T 474; 12 A, 
І. 4. 473; 19 О. L. J. 477; (1914) M. W, N. 411; 15 M, 
L. T, 889; 16 Bom. L. R. 844; 1 L. W. 813; ALT. А, 
84 (P:.0.) followed. ·. : 

Jivan Lal v. Dhunde, 16 б. P. L.R. 69, not followed. 

Unless there is an agreement to the contrary, 
the‘right of foreclosure and the right of redemption 
3nusb'be ‘deemed’ to be.co-extensive. [p. 781, col. 2.] 

` Purna Chandra Sarma v. Peary Mohan Pal, 15 Ind, 
Cas, 287; 89 C. 828; 17 O. W. N. 149, followed, 

Where the plaintiff relies on allegations which 
take a'case out of the terms of a contract, the case 
must:be decided not: on-.the construction of the 
contract buton the case made by. the рїн їп 
the pleadings, Гр. 781, col, 2.], . 

Appeal against в decree of the Additional 
Dietriot Judge, Raipur, dated the 8rd Febru- 
ary 1919, in Civil Appeal No, 247 of 1918, 

Mr. D. T. Mangalmurit,.for the Appellant, . 

- Mr. M. В. Bobde, for the Respondents. , 
. JUDGMENT.—The plaintiff sued оп a 
mortgage, dated 6th April 1914, of whioh the 
only stipulations with whieh we ‘are snow. 
soneerned may be summarised as follows: 

“We will. pay the interest- every year .and. 
any interest . not so paid. will oarry 
We promise that we will re pay 
the amount in one lump in three years 


(tin sal men) from the date of.thia bond. 
If. we fail: to pay аё the time- fixed 
(катат par) you may foreclose,” The 


defendants alleged that on 24th ‘Ostober 1915 
they. tendered .to the plaintiff the whole 
prineipal of thé mortgage together with 
all interest ealoulated up to that date 
and stil unpaid, but the -plaintif refused 
to secept the money on the ground that 
he was entitled to interest for the full 
term of three years fixed in the bond, 
They pleaded, therefore, that he was not 
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entitled to elaim interest from the date of 
the tender, He had already in his plaint ad- 
mitted the reseipt of interest up to that 
date. The rest of the slaim was admitted. 
In reply the plaintiff absolutely denied the 
fast of the alleged tender and refusal. Не 
took no alternative plea as to the insufficiensy 
of the amount alleged to have been tender. 
ed. The first two of the three issues 
framed related to the fast of this alleged 
tender and the last was in respect of the 
rate of interest claimed. The finding, 
whieh is based on every sonvineing evi- 
denese, is that the tender was made and 
refused, as alleged by the defendants. On 
appeal to the Court of the Distriet Judge 
the plaintiff apparently contested the 
finding as to the offer of the money, 
though somewhat feebly, but the desision 
was again the same, and is now final, 
He, however, urged for the firat time that 
the tender was invalid for insuffisiensy, 
taking up the position he is bound to have 
taken when the tender was actually made, 
The learned Additional Distrist Judge held 
on the authority of Jivan Lal v. Dhunde 
(1) that the stipulations in the bond did 
not preslude the mortgagors from paying off 
the debt before the end of the term of 


the mortgage and, therefore, the mortgagee ` 


could not візіт interest for the full 
period of three years at the. time when 
payment was offered, He added: “I may, 
however, point ont that the. ease of plaintiff 
in the lower Oourt was that no tender was 
made. He denied that he had demanded 
three увага’ interest when the offer was made." 

The fasts of Jivan Lal v. Dhunde (1), 
the ease relied on by the learned Addi. 
tional Distriot Judge, are nearly identiesl 
with those of the present oase. There 
Ismay; J. O, held (in 1903) that despite 
the orestion of a term а mortgagor may 
redeem at any time, unless it appears from 
the nature of the mortgage or from other 


sireumstanses that the term was created . 


in favour of the mortgages as well as of 

the mortgagor. This san no longer be 

regarded as soünd law in view of the 

desision of the Privy Oounail ten years later 

in Bakhtowar Ведат v. Hussain Khanam (2). 
(1) 16 C. P. L. В. 5 


(2) 28 Ind. Cas. s 86 A. 195; 18 О, W. М. 686; 


26 M. L. J, 474; 12 AL. J. 478; 19 0:1. 3.477; 
(1914) M. W, Ni 4ll; 15 M. L, T. 889; 16 Bom, L, В. 
846; 11 W. 818;.41 I, А, 84.(P. 0). , TM 
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Their Lordships held that ordinarily, 
and in the absense of a spesial sondition 
entitling the mortgagor to redeem during 
the term for whieh the mortgage is ereated, 
the: right of redemption ean only arise 
on the expiry of the spesified period, though 
there is, of sourse, nothing to prevent the 
parties making sueh а special oondition, 
Tbe same view had been enunosiated by 
the Calsutta High Court (Harington and 
Mookerjee, JJ.) in the previous year in 
Purna Ohandra Sarma v. Peary Mohan 
Pal (8). The learned Judges held that 
unless there is an agreement tothe son- 
trary, the right of foreclosure and the right of 
redemption must be deemed to be co-extensive, 
butthey found that in the ease before them 
there was в spesial agreement in the 
eontraet allowing һе mortgagor to pay 
before the date fixed, whieh took it out of 
the generel rule. | 

' But the appeal must fail on theauthority 
of the Privy Couneil ease sited. by the 
appellant in support of it. There the 
plaintiff, who sued for redemption оЁ a 
mortgage with a term of nine years, filed 
her suit exactly sixty-nine years, to "the 
day, after its exesution, alleging that: it 
had been satistied four months before the 
expiry of the ninth year.’ Their Lordships 
were inclined to the opinion that there 
was no spesial condition in the bond 
entitling the mortgagor to redeem before 
the expiry of the specified period, but went 
on to say that the sase must be desided 
rot on the sonsiruetion of the contract, 
but on the oase made by the plaintiff in 
the pleadings, whish was that she was 
entitled under the contrast to redeem the 
mortgage -within. the nine years and had 
astually done.so, ко that on her own showing 
her right to- sue asorued more than sixty 
years before shé filed ` her suit. In -the 
present ease the defendants alleged that 
the eontraet gave them the right to redeem 
within the three years, and this was not 
denied by the plaintiff who preferred to 
rely on false denials of the tender. He 
muat, therefore, be taken to have admitted 
the allegation and his appeal must fail 
lt is aesordingly dismissed and the appel. 
lant must pay all the sosts. ` 

“ев. D. . Appeal dismissed, 


(8) 15 Ind. Ogs, 287; 890, 828 170, w. N, 
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NAGPUR JUDIOIAL COMMISSIONER'S 
. cou ЕТ. 
F, RST ‘Ovir APPEAL’ No. 21-B of 1920. 
Maroh 22, 1921. 

Fresent: :—Mr, Kotval, А. J. О. 
SHRIKISAN—Accrion. PoncHASER— 
APPELLANT 
veraus 
.SUNDARBAL AND OTHERB—JUDGMENT- 
DEBTORS, AND Dgoxen-Horoez—Resroxvenrs, 
.Qívil Procedure Code (Act V of 1903), в, 181— 
— Wrong ‘order set aside—Restitution ~Inherent 

powers, 


Section 151, Civil Procedure Code, empowers a 
Court to interfere for redressing any grievance 
that follows as the result of а wrong order when 
it has been seb aside. A Court would otherwise 
be' permitting its proceedings to be made the cause 
of injustice and oppression, if it allowed a party 
to continue ‚їп possession of, property which would 
not have been put in his possession but for its 
wrong action. Ср. 788, сої. 1.] 

. Meda Chinnasubamma v. Papireddi Gari Chinnayya, 
47 Ind..Cas. 628; 41 М. 467, referred to. 


Appeal against an order of the Sesond Addi- 
tional Distrist Judge, Amraoti, i in Exeeution 
Case fixed for 19th June 1920, in Civil Suit 
No, 31 of 1909, -dated the 19th ‘April 1920, 

Dr. H. 8. Gour and Mr, 9. D, Subhedor, 
for the Appellant. 

Mr. V. Bose, for the Respondents, 

‘J ODGMENT. —Bhagehand obtained a 
money-deeree against Sanderbai and- others 
on the 22nd August 1911, Some fields were 
sold in exesution of the deeree by the Sub: 
Divisional Officer as Colleetor and were pur- 
ehased by the appellant Shrikisan on the 20th 
December 1917. The sale was confirmed 
by. the Sub.Divisional Offiaer on the 6th 
January , 1918. 

On, the, judgment-debtors’ appeal, to whish 
the austion- purchaser was not a party, the 
Daputy Commissioner set aside the sale on 
the, 7th June 1918. 

‚Оп, the, lat July 1918 the auction purchaser 
filed an,applieation for revision before the 
Finansial ‘Commissioner, who apb aside the 
Deputy, Commissioners, order on the ground 
that. it was in Sontravention of .the proviso 
to gestion 92 (2) of Order XXI, Sehedule I, 
Civil Ph Qsedüre Oode. The case was romand- 
ed and the Deputy, ‘Commissioner was asked 
to оз „whether in publisation or <n 
manner of zale there had been &  matérial 
irregularity. "fhig order was spparently 
ylira vires, ав the jurisdistion of Revenue 
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Officers to exeonie desrees of Givil Courts in 
pursüansé of whieh, immovéable property Љав 
to be sold was by noti&eation taken away 
from the 16th June 1918. f 

An application (No. 32-B of 1919) for 
revision ‘of the Deputy Commissioner’ '8 order 
was then filed in'this Court. It was ‘held 
that the order ` was open to attack on, the 
ground that no notiee was issued to thie 
austion- purohaser, ‘Nevertheless, thia Court 
dismissed the application, holding that the 
order Setting aside ths sale was justified ав 
there was в serious irregularity i in: ‘the coriduet 
of the sale whieh resulted in the sale fetehing 
а low price. The irregularity was that:the sale 
took place at Ohandur Tahsil; whereag tha 
sale proclamation direoted that it “should 
take plaoe at the village where the land waa 
situated. After the Deputy Commissioner's 
order the judgment-debtora applied. to the 
Court of the Additional Distriat Judga, to 
whioh the proceeding had been transferred 
from the Revenue Court, that possession of 
the property be restored to them, . The Addi. 
tional Distriet J udge granted the applisation, 
The austion-pureliaser appeala from his 
order. 

* The first ground urges that no restitution 

of possession ean be made, as the Dapnty 
Commissioner's order setting aside the sale 
was without jurisdietion sinos- it was passed 
without notise to the auation-purehaser. In 
the fase of the order of this Court in Civil 
Revision No, 32-B of .1919 this contention 
eannot now be entertained. 
‚ The sesond ground urges that, in any 
ease, as tbe Deputy Commissioner'a ' order 
was Bet aside by the Financial Commissioner, 
there was no basis for passing the order for 
restitution of possession, As already re- 
marked above, the -Finansial Commissioners 
order was ultra vires, It appears that this 
was realised by the Revenue Authoritiós,. for 
I find on record a letter from the Under: 
Seoretary to the Chief Commissioner, Central 
to the Daputy .Oommissioner; 
asking him to inform the parties that the 
order of the Finansial Commissioner was 
held in abeyanes, ав on the day it was passed 
the jurisdistion of the Revenue Courts had 
eeased, and that the parties should. apply , to 
the Civil Courts, 

Tha third. ground ів not argued, ZU 

"Under. grounds Nos. 4 and 6 itis urzad that 
the Couris had. no-jarisdietion .to dispossess 
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the austion-purebaser and that neither sestion 
144 nor section 15), Code of Civil Prosedure, 
had any application to the ease. ВеНапва is 
plaasd’ upon Meda Ohtnnasubamma v. 
Popireidi Gari Ohinnayya (1). Inthat ease 
the judgment debtor's application únder rule 
90, Order XXI, First Sehedule, Oivil Pro- 
sedure Code, to set aside a sale in exeoution 
of a decree was dismissed by the Court, The 
Appellate Court reversed the order of dismis- 
sal and set aside the sale. Tae austion par- 
ehaser was not made a party to the рговвей- 
ings taken {o set aside the sale or to the 
appeal in which the sale was set aside, The 
judgment-debtor's applisation for the restore- 
tion of possession was dismissed by the 


lower Courts as iosompetent. The High 
Court held that sestion 144 did not 
apply, as no desree was varied or 


reversed. It was further held that an 
order under seation 151 sould not be made 
on the analogy of section 144, unless the 
auction-purshaser was a party before the 
Appellate Conrt which set aside the sale. 16 
is soneeded by the learned Advosate for the 
respondent that sestion 144 does not in terms 
apply to this авыз. In regard to seotion 151 
the above ruling does not help the appellant. 
In the present ease the austion-purohaser 
waaa party to the proseeding in revision in 
whish the sale was set aside, 

The judgment-debtor was dispossessed 
under an-order of the Oourt whish shonld 
not hava been passed. When the wrong 
order was set aside, it was the Court's duty to 
redress any grievance that had followed as ita 
result. Seotion 151 empowers the Oourt to 
interfere for this purpose. The Court would 
he permitting its proceedings to be made the 
sause of injustice and oppression, if it allow- 
ed а party to eontinue in possession of prop- 
erty whieh would not have been pnt in hia 
possession but for its wrong aetion. 

.. It is lastly argued that the Court should not 
have ordered restitution of possession without 
ordering a re-payment of the purehase. money 
to. the appellant. The anetion-purehaser 
has a right to sush a re- payment and has only 
to apply.to the Court for an order under 
rule 93, Order ХХІ, No sueh applisation 
was made apparently because the appellant 
is still fighting to retain possession. The 


(1) 47 Ind, Cas. 628; 41 М. 467. 
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order diresting restoration of possession is 
correst. The appeal ia dismissed with гояів, 
G R D. Appeal dismissed, 


OALOUTTA HIGH. COURT. 
Letrers Parent APPEAL No.68 or 1920. 
August 2, 1921, 

Present :—Justise Sir Asutosh Mookorjee, 
. Kr, and Mr. Justise Panton, 
SUDHANYA SANTRA AND ANOTHRE— 
DEFENDANT8— ÁPPELLANTS 
versus 
BASANTA KUMAR SIRCAR AND ANOTHER 
— PLAaINTI#¥s—~ RESPONDENTS, 
Bengal Tenancy Act (VIII of 1885), s. 1683—Suit 


for rent—Decree—Question of amount of rent— 
Appeal, 


A decree of the Trial Court in a suit for rent 
valued at less than rupees fifty, whioh decides the 
question, whether the plaintiff is entitled to the 
whole rent as claimed by him or only toa two- 
fifths share as asseriéd by the defendant, is a 
decision of the question of the amount of rent 
annually payable by the tenant within the mean. 
ing of section 163 of the Bengal Tenancy Act and 
is consequently appealable. [p. 736, cols, 1 & 2.] 

Narain Mahton v. Manoji Pattuk, 17 C. 480; 8 Ind, 
Deo. (x. в.) 865 (F. B.), Poresh Moni Dassya v. Nobo 
Kishore Lahiri, 8 О, W. N, 193; 80 О, 778, Bashiram 
Nath v, Dinanath Dey (Srinath De), 61 Ind. Cas, 897; 
23 C, W. N, Ixxvi (76) (Notes), followed. 

Baidya Nath v. Dhon Krishna, 6 C. W. N; 515, and 
Ram Mohan v, Badan Barai, 8 C. ҮҮ. М, 436, dis. 
tinguished. " . 

Prasanna Kumar v, Srinath Dass, 15 О, 231; 7 Ind, 
Deo. (N, в.) 788, Fakeer Mondul v. Arsha Molla, 10 
с W.N . соїххх (280) (Notes), Aubhoy Churn Maji v. 
Shoshi Bhusan Bose, 16 О, 155; 8 Ind, Dec. (х..в.) 104, 
Shilabati Debi v. Roderigues, 85 С. 547; 12 О. W. №, 
448, referred to, Р 

Letters Patent Appeal against a deeree of 
Mr. Justice Newbould, dated the 2nd of 
Auguat 1920, in Appeal from Appellate 
Daoree No. 2756 of 1919. 

FAOTS appear from the judgment. 

Babu Nagendra Nath Ghosh (with him 
Babu Kshitish Ohandra Ohakravarty), for the 
Appellants.—The defendants are the appel- 
lants. The appeal arises out of a suit for 
arrears of rent, The fasts shortly are these, 
The plaintiff brought this suit for reaovery 
of arrears of rents with eesses. Hia allagation 
wae that he had inherited a 6.аппав 8.gundas 
Shame in maliki right from his mother 
and а 9.annas 12-gundas share in tjara right 
from. his father. On‘the basis of this title 
he elaimed 16-annas reat of the lands in 
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osaupation of the defendants-tenants, Thea’ 
defendant No. 1 admitted the plaintiffs’ 
maliki right but denied the jara right. 
The issue raised was whether the plaintiffs 
were entitled to sixteen annas rent or only 
the rent in respeat of the share in respest 
of the share in maliki right, The Court of 
first instanee held that the plaintiffs were 
entitled.to resover the sixteen-annas rent. 
The learned Munsif who desided the sasa 
was spesially empowered by the Local Gov. 
ernment under seetion 153 of the Bengal 
Tenaney Ast. Against that desision we 
preferred an appeal to the Distriet Judge. 
THe learned Judge summarily dismissed the 
appeal, holding thatino appeal lay to him 
from that deeision as it was barred under 
'Beation 153 of the Bangal Tenanoy Aat. 

The learned Judge relied in support of 
his desision on the ease of Batdya Nath v. 
Dhon Krishna (1). Against that decision we 
preferred an appeal to this Oourt, Mr; 
dustisae Newbould dismissed the appeal, 
affirming the deoision of the lower Appellate 
Court, Against that desision the present 
‘appeal has been preferred. The point to 
be desided, therefore, is whether-an' appeal 
before the Distriet Judge was sompetent. 
J submit section 153 of the Bengal Tenansy 
Ast does not bar my right of appeal. The 
deeree of the first Oourt did elearly decide 
-the question of the amount of rent annually 
payable by the tenant, Refers to Narain 
`МаМоп v, Manoji Patiuk (2). I submit the 
„present ease is governed by that Full Bensh 
.desision: This view is. supported also by 
‘later deeisions in the aases of  Poresh 
Mom Dassya v. Nobo Kishore Lahiri (3) and 
Bashiram Nath v, Dinath De (Srinath De) 
(4). 1 submit under these siroumstanses 
it ought to be held that ап appeal 
lay from the devision of the Munsif inasmueh 
ав it desided the question of the amount of 
rent annaally payable by the tenant and 
‘was, therefore, sovered by the proviso to 
geetion 153 of the Bengal Tenáney Aot. 

Babu Monmohan Banerjee, for the Re- 
ppondents,—The only issue that was raised 
before the Munsif and the only issue desided 
by the Court was "Is there any relation- 
Bhip of landlord and tenant between the 


(1) 5 О, W. N. 515, 
(2) 17.0. 489; 8, Ind. Bos (м. s.) 865 (Е, B.). 
(8) 80. W. N. 193; 80 C, 778. 


' (4) 51 Ind. Oas, 897; 28 О, W. N. lxxvi (76) (Notes). 
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plaintiffa and the defendants and ‘are the 
plaintiffs entitled to a sixteen-annas share ot 
the rent?" The learned Munsif answered the 
issue in the affirmative. He found the 


-defendants to be my tenants and, therefore, 


deereed the suit in full. I submit tha’ 
issues being plain, there was no question 
of the amount of rent payable by the tenants: 
in dispute. Refers to Prasanna Kumar v.' 
Srinath Dass (5). There it was held that 
when the question was whether the plaint- : 
iff was entitled to the  sixtesn-anuas rent: 
or only to а ten-annas share, no appeal 
lay against the deaision. The ratio decidendt 


nf that derision was that the phrase. 
L1] 

amoung of rent , annually by в 
tenant” means the total amount of rent 


annually payable in respeet of a holding,’ 
and not the amount of rent payable in. 
reapesb of a particular e» sharer landlord. 
The ease desided by the Fall Bansh in 
Narain Mahton v. Manoit Рафи: (2) has no 
applisation to the present ease, and for’ 
these reasons. Firstly, besause it was a 
саве of а oo-sharer landlocd, who slaimed 
only an eight-annas share of ‘the rent 
payable in respeot of the entire holding. 
The defendant in that sase controverted’ 
that allegation and eontended that‘ the 
plaintiff was entitled toan sight-pies share 
of the rent,  Olearly, therefore, - the 
amount of rent payable to the’ par- 
tisular oo-sharer landlord suing ‘was in 
dispute. Hense that oase’ obviously eame 
under the Hxoeptions to sestion 158 of the 
Bengal Tenancy Ast. Secondly, that oase 
did not overrule the previous decision in 
Prasanna Kumar v. Srinath Dass (5). There: 
fore it eannot be said on the fase of that 
desision that the Faull Bensh ease governs 
the present sase, The Fail Bansh oase, as I 
have shown, is slearly diatinguishable, The 
view that 1 put forward is also fortified · 
by the desision in Fakeer Mondul `v. 
Arshad Molla (6). There the facts 
exactly soinside with those in the present 
«ase. The ‘defendant No. 1 who only ap: 
peared in ‘the present ease denied my title 
to а portion of the holding. and set: up 
the title of a third person, Therefore, the 
question and, I submit, the sole question 
in the rent suit was whether [ was entitled 
to that portion and eould slaim rent for 
(5) 15 C. 231; 7 Ind. Dec. (м. я.) 738. 
(6) 10 0, W. М, соїхҳх (280) (Notes). 
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it. The defendantdid ооё депу the amount 
of rent payable in, respest of the entire 
holding, He simply denied my title in 
respeat of a portion of the holding. How 
sanit be, therefore, sonsistently said that 
the question of the amount of rent payable 
was . in dispute? I submit the Courts 
of. Appeal below were right in holding 
that no appeal lay. The desisions іп 
Baidya Nath v. Dhon Krishna (1) and Бат 
Mohan v, Badan Barai (7) are alear authori- 
ties for my eontention. 

Babu Nagendra Nath Ghose replied briefly. 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Fatent from the 
judgment of Mr. Justiee Newbonld in a suit 
for arrears of rent, 

The suit was tried in the Court of first 
instance by а Judisial Officer specially 
empowered by the Looal Government to 
exercise final jurisdietion under seotion 153 
of. the Bengal Tenancy Aot and the amount 
elaimed in the suit did not exesed Rs. 50. 
The suit was deoreed with eosts in favour 
of the plaintiff, Thereupon the defend- 
ant preferred an appeal to һе 
Distriot Judge: this was summarily dis- 
missed under Order XLI, rule 11, Civil 
Proeeedure Code, on the ground that no. 
appeal lay on the authority of the deeision: 
in Baidya Nath v. Dhon Krishna (1). А sesond - 
appeal was thereupon preferred to this Court. 
In support of the appeal it was argued 
before Mr. Justise Newbould that the appeal 
tothe Distriot Judge was competent, inas- 
mueh as the deeree of the Primary Oourt 
had decided a question of the amount 
annually payable by the tenant. This eon- 
tention was  overrnled and the deeree 
of the District Judge was affirmed, 
Consequently, the point involved in the 
present appeal is, whether the appeal to the 
District Judge was or was not eompetent. 
under seotion 153 of the Bengal Tenanoy. 
Aet, The determination of the question 
depends on the nature and sontents of 
the desree made by the Court of first in- 
stance. 

' The suit was brought to reeover arrears 
of rent at the rate of Rs. 5-3 annas.4 pies a 
year with sesses and damages for:a period of 
four years, The вазе for the plaintiff was that 
in Mouza Shapkhali he had inherited 6-annas 


(7) 8 C. W. N. 436, 
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8-gundas share in maliki right from his mother 
Saroda Sundari Dassi and 9-annas 12 gundas 
share in żjara right from his father Ram- 
narain Sirear. On this allegation the plaint- 
iff sought to osollest the sixteen annas 
rent from the tenant defendants, who werd 
in ossupation of 3 bighas 16 cotéas of land 
at a rental of Hs, 8 3.4 pies. The first 
defendant, who alone entered appearance, 
admitted that the plaintiff had maliki 
right to the extent of a 6-annas 8 gundas 
share inherited from his mother, but deni- 
ed the existence of the alleged tiara right 
during the period in suit. Consequently, 
the point arose for desision, whether thera 
was an țara of в 9.annas 12-gundas share in 
favour of Ram Narain Sarkar and whether 
the plaintiff had inherited that share; in 
other words, was the defendant liable to 
pay the sixteen-ennas share or only a 6- 
annas 8-gundas share of the rent to the plain- 
tiff, The Trial Court eame to the son. 
elusion that not only the maliki right 
but also the zara right was in existenee 
and that the plaintiff was sonsequently 
entitled to realise from the defendant the 
entire aixteen-annas rent ваіте. On these 
faote, the question arises whether the decree 
of the Trial Court decided a‘ question of the 
‘amount annually payable by the tenant,’ 
If the expression amount annually payable 
by the tenant’ signifies the amount annually 
payable by the tenant in respest of the 
tenansy, there was no eontroversy between the 
parties and no deeision on a disputed question, 
besause they were agreed that the rent of the 
holding was Rs, 8-3 annas 4 gundas , year. 
On the other hand, if the expression ‘amount 
annually payable liy the tenant? signifies the 
amount annually payable by the tenant to 
the landlord who had instituted the suit 
for recovery of rent, ав stated in an earlier 
part of the sub-seotion, there was a substantial 
point in sontroversy, namely, whether the 
amount payable by the defendant to the 
plaintiff was to be salenlated at the rate of 
Ra. $3.4 а yearor atthe rate of two- 
fifths of that sum. 

The determination of this question at one 
time led toa divergense of judisial opinion 
inthis Court, as is elear from the desisions in: 
Prasanna Kumar v. Srinath Dass(5) and Aubhoy 
Ohurn Maji v. Shoshi Bhusan Bose (8), ty 


(8) 16 О, 155; 8 Ind. Deo, (N. s.) 104, 
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the first ване, Norris and Beverley, JJ., held 
that when the question was whether the 
plaintiff was entitled to the whole sixteen 
annas of the rent or only to a ten-annas 
share of it, no appéal lay, beoause thera was 
no question of the amount of rent annually 
payable Бу: в -tenant, these words in the 
seetion meaning the total amount of rent 
annually payable in respest of a holding and 

not the amount of rent whieh may be payable 
to any. partioular oo-sharer in the property. 

In the sesond case, where’ the tenant was 
sued for à rental of Rs. 15 but the defendant 
eontended that this rental had been divided 
and that-the plaintiff was entitled only to the 
rent of Rs. 7.8 annae, whish was half of the 
total amount ofrent payable by the tenant, 

Mitter and Maepherson, JJ., held that an: 
appeal did lie as the desree of the lower 
Conrt.had deeided that the rent was R», 15 

and not Rs. 7-8 anna‘, whieh was in essence а 

desision on the question of the amount of 

rent annually: payable by the tenant, These 

deeisions were obviously in direet eorfliet 

with each other and led tò а referense to a 

Fall Beneh in Narain Mahton v. Manojt 
Patiuk (2). In that oase the plaintiff son. 
tended that he was entitled to an eight-annas 

share:of the rent of the disputed bolding, 
The defendant eontended that the. plaintiff: 
was entitled to eight.pies share of tbe rert 
whieh wes the-extent of his ‘share in the 
superior interest, It was rüied that an 

appeal lay against the deoree whieh had 
decided whether the plaintiff was entitled 
to eight-annas share or eight-pies share of 
the rent;.Mr. Justise Pigot who delivered 
the judgment of the Full Bench stated that; 
the Full Beneh agreed with the desision of 
Mitter and Maepherson, JJ., inthe ease of. 
Aubhoy Ohura Maii v. Shaosht Bhusan Bose (8). 
Although in the judgment of the Fall Bench: 
refarenee is not expressly made tothe deoi. 
sión of Norris and Beverley, JJ, in Prasanna 
Kumar. v. Srinath Das (5), whieh we find: 
was mentioned in the Order of Referenee to- 
the Full Beneh, there ean be по doubt. that 
the decision in that ease was overruled by the 
Full Benob. 

In-this view 16 is olear that in the present 
ense, the déeree ofthe Primary Court whigh 
haddesided the. question, whether-the plaint- 
iff was entitled to:the whole. rent as elaimed 
by him or only to a two-fifths share as 
asserted Ьу. the defendant; was: а decision 
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of the question of the amount of rent anna: 
ally: payable by the tenant within the mean- 
ing of section 153 of the Bengal Tenansy 
Asf, and consequently the appeal to the 
District Judge was -eompetent. This view 
isib авзога with the deeisions in Poresh Mont 
Dassya v. Nobo Kishore -Lahiri (3) and Ваһ: 
ram Nath v. Dina Nath Dey (Srinvth De) (4); 
The deeision of Bsashoroft, J., in the oase 
last mentioned was, we are informed, .ulti- 

mately approved by Ohitty snd Walmsley, 
JJ., by the dismissal of an appeal preferréd 
under the Letters Patent. 16 maybe diffisult 
to resoneile this view with the deelsion of 
Geidt, J., in Fakeer Mondul v. Arshad Molla 
(6), which it should not be overlooked was 
pronounsed before the desision in Poresh Мо 
Dassya v. Noto Kishore Lahtrt (3). On the 
other hand, the eases of Baidya Nath v. Dhon; 
Krishna (1) and. Ram Mohan v, Badan Barat: 
(7) are distinguishable, on the ground that 
in each of them the question in controversy’ 
was whether the relationship of landlord- 
and tenant existed batween the parties. In 
that olass of oases, it has been uniformly 

held [Shtlabati Deb: v. Roderigues (9) } that the: 
question whether the relationship of landlord 
and tenant does or does not subsist ‘between: 
the parties is nota question relating to title to. 
land or tosome interest in land as between: 
parties having  «onflieting olaims: thereto: 
within the. meaning of gestion 153 of the 
Bengal Tenaney. Ast; nor san the decision of. 
sueh a question Бе treated ає а deoision of the 
question of the amount of rent annually 
payable by the tenant, besauge no question. 
of the amount annually payable by a tenant! 
сап obviously arise for-eonsideration, till: 
it haa: been assertained that the relationship’ 
of landlord and tenant existed between the’ 
parties, It is only in the event-of the 
establishment: of auch a relationship that’ 
a question may arise ag to theamount of rent. 
annually payable by .the tenant: to’ the 
landlord: 

We areof opinion that this appeal riist 
be allowed, the judgment of Mr, Justice; 
Newbould set aside and the ease remaided? 
to the District Judge to be heard. on the 


merits, . The appellant is entitled to his; 
costs both here and before Mr. Justiee: 
Newbould. 

B. N. Appeal allowed; 


Oase remanded, 
(9) 85 О. 547; 12 C. W. N. 418. 
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` OALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DzCREE 
No. 1188 or 1919. 
August 12, 1920. 
Present :—Mr, Justise Newbould and Mr. 
- Justice Ghose. 
HARI MOHAN MODAK—Daevanpant. 
A No. 1 —AiPELLANT' 
“versus 
RAMESWAR DAS AND.OTSERS— 
. ‘Piaintire3— RESPONDENTS. 
Ejectment—Property of idol—De facto manager can 
bring suit—Landlord and tenant—Encroachment by 
tenant on adjoining land of his landlord— Area or 
boundary to be determining factor’ ` 
A de facto manager of the property of an idol, who 
has been recognised as such by ihe parties con- 
cerned, is entitled to bring а suit in ejectment to 
protect the idol's property against trespass, even, 
where it is shown thathe has not been legally 
appointed a shebait of the idol. [p 737, col. 2.] 


In a case of an encroachment by a tenant on the 


khas land of his landlord adjoining the tenancy, 
where the boundaries of the tenancy can be 
ascertained, effect must be given to the description 
by boundaries irrespective of area; but if the 
boundaries are uncertain, then area must also be! 
considered. [р. 787, col. 2.] 

Durga Prasad Singh v. Rajendra Narayan Bagchi, 


21 Ind. Cas. 750; 41 С. 49% 18 C. W. N.66; (1914), 


M. W.N 1; 15 M. L. T. 68: 190. L. 7. 05; 40 I. A. 
293, 26 M. L. J. 25; 16 Bom L.R. 42 (P.0.), 
referred to, 


Appeal against a deeree of the Subordinite 
Judge, First Oourt, Burdwan, dated tho 25th 
Maroh 1919, reversing that of the Munsif, 
Kalna, dated the 15th April 1918. 

Dr. D. №, Mitter (with him Babu Satyendra 
Nath Mitter), for the Appellant.—The 
defendant is the appellant. The appeal 
arises out of a suit for reaovery of possession 
on deelaration of title. The disputed land 
was the subject-matter of a previous litiga- 
tion whieh was eompromised, My defense 
inter alia was that the plaintiff was not the 
shebaté and, therefore, had no right of suit; 
secondly, that the land is identisal with that 
in the previous suit. The Munsif aosepting 
oursontentions dismissed the suit. On ар. 
peal; however, the suit has bsen deereed, My 
contention is that where the boundaries tally 
it does not matter that the area is in. 
exsess, and sesondly, that the. plaintiff 
has got no right to sue, Refers Ёо: 
Durga Prasad singh v. Rajendra Narayin 
Bagchi (1). The original mohant appointed 

(1) 21 Ind. Cas. TE; 11 C. 193, 18 Q. Ww. N. 66; 
(i914) M. W. N. 1; 15 M. L. T. 68; 19 O. L. J. 95; 
40 I, A, 223; 23 M. L. J. 25; 10. Bom. L, В, 42 (P. QJ. 
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Sarju Das, by his Will, as an exeautor and - 
rohant in 1318 B, 8, but expressed a desire. 
That 
does not entitle plaintiff to be a shebatt, in-' 
asmuch as the testator had himself no power. 
to doso. The legal title must vest in him, 
hefore plaintiff ean sue. Then as to the 
second point, The previous litigation воп:. 
serned only the northern portion of the. 
present lands. The eastern portion is now. 
in disputo, The learned Judge has wrongly 
held that we must go by the area and not. 
by the boundaries, The desision in Kumar 
Rameswar Maliah v. Ram Tarak Hazra (2). 
does not apply to the present oase. 

Babu Kshtrode Narain Bhuyan, for the Re- 
spondente, was not aallsd upon to reply. 

JUDGMENT.—This appeal arises ont of, 
a suit in ejeotmont. The First Court gave 
the plaintiff a modified desree. On appeal 
it was held that the plaintiff oannot ejest but 
oan only get extra rent on the land on whieh 
the defendant is found to have encroached. 
Against this decision tho defendant No, 1 
has‘ appealed, 

The first point taken is that the plaintiff: 
waa not entitled to maintain the suit as he 
was-not legally appointed a srebadt. It is 
found, however, that he is the de facto 
mansger of the property and has been 
reaognised as aueh by tha parties oonserned, 
and that is sufficient to enable him to bring 
a suit in ejestment to protest the idol'a pro» 
perty against trespass. 


The next point taken is that ia desiding 
the snit the lower Appellate Oourt was wrong 
in looking to the area of the land leased 
instead of the.boundaries, snd our attention, 
is drawn ta the decision of their Lordships. 
of the Judisial Committee in the ease of 
Durga Prasad . Singh v. Rajendra Narayan. 
Bagchi (1). That decision іп no way son. 
tradiots the well-established rule that ina 
caso of this sort where the boundaries’ вап 
be aseortained, effest must be given to the 
dessription by boundaries irrespestive of area; 
but if the-bonndaries are uncertain, then 
area must also be eonsidered, In this onse 
there is a olear finding that the -eastern 
boundary is unserbain. and that there has 
been an eneroashment on the plaintiffa! khas 
land*on the eastern side, It -is also found 


(2) T Ind. баз`680; 14 0, W, N, 268, © 
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that in settling the terms of this land the 
area of 3 сойав was given by guess, 

It is urged that as the eastern boundary 
is a tank its boundary is certain, but we do 
not think that, sitting in sesond appeal, we 
‘ean secept that proposition against the 
findings of the Courts of fast. Though the 
position of the tank may be sertain, there 
must always be some doubt whether the land 
on the edge of the tank is ineluded in the 
tank as its bank or ів no part of it. The 
finding is elear and we think the lower 
Court is right in desiding on the prinoiple 
that this is a case in whieh the boundaries 
being uneertain, the area must be the desid. 
ing feature. 

We aseordingly dismiss the appeal with 
вовёв. 


B, N. Appeal dismissed. 


OALOUTTA HIGH COURT, 
Apprat FROM APPELLATE Droger No. 1382 or 


August 17, 1920, 
Present:—Sir Asutosh Mookerjee, KT., 
Aeting Obief Justiee, and Justiee Sir Ernest 
Fleteber, Кт. 

DEB KUMAR ROY CHOUDHURY— 
PLAINTIFE— APPELLANT 
versus 
DEBNATH BARNA BIPRA AND OTHERS— 
DEFENDANTS—— RESPONDENTS, 


Civil Procedure Code (Act V of 1£08), О. XXIII, 
r. 1— Withdrawal of suit with liberty to bring fresh 
Buii— Payment of costs— Specified time—Non-payment 
of such costs within time does not bar fresh suit— 
Procedure, 


^ Where a plaintiff is allowed to withdraw s suit 
with liberty to bring a fresh suit on his depositing 
the costs of the defendant within a specified time, 
‘but the order contains no direction to the effect 
that on failure to pay within that time the suit 
will stand dismissed, the non-payment of such 
costs within the specified time does not bar the 
fresh suit, The only course to be adopted by the 
Court in such a case is to stay the hearing 
of the fresh suit until the costs are paid, and, 
when they are paid, be proceed with the trial of 
the suit. [p. 739, col. 

Sadhu Charan [у v. Batkuntha Nath Madak 
(Shital Prosad Mondal v, Gaya Prosad Dingal), 8 lnd. 
as. 210; 19 Q. L. J. 529, followed. 

Gopi ; Lal v. Naggu Lal, 10 Ind. Cas. 6; 14 C. ЕЯ J.. 
105; 15 О. W. М 998: Hare Nath Dasv Syed Hossain 
Ali, 10 О. W. М. 8: 2 C. L. J, 48: and Abdul Asie Molla 
v, Ebrahim Molle, 31 О. 966, referred to. 
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Appeal against a deeree of the Addi- 
tional Subordinate Judge, Baekerganj, dated 
the 2nd April 1919, affürming that of the 
Mansif, Third Court at Pattakhali, dated the 
7th Mareh 1918, 

FAOTS appear from the judgment. 

Babu Tarakeswar Pal Ohaudhury, for the 
Appellants.— Plaintiff is the appellant, The 
appeal arises out of a suit for reeovery of 
possession of eertain property after deslara- 
tion of plaintiff’s title thereto. There was 
& previous suit in respeetof this property, 
but it was withdrawn with leave to in- 
"titute a fresh suit. The Court thereupon 
ordered the plaintiff to deposit all costs 
within & fortnight from the date of the 
order. The plaintiff, however, failed to 
deposit the eoste. That was in Augustin 
1916, The present suit was instituted on 
8th January 1917 andon the 18th January 
1917 the costs whish were ordered to be 
deposited were paid. The money was with. 
drawn by the defendants on that very 
day. The learned Munsif, however, dismis« 
ed the suit as being barred under Order 
XXIII, rule 1 of the Code of Civil Pro: 
sedure, On appeal the learned Subordinate 
Judge, upholding the order of the First Court, 
has held that the suit is not maintainable. 
I submit the view taken by tha Oonrta 
below is erroneous. · The order did not 
specify the sonsequences of its non-som- 
pliance. It simply ordered the plaintiff to 
deposit sosts within a eertain time. That, 
I submit, would not be snffisient to’ pre- 
clude me from my right to institute a fresh 
auit for whieh leave was given by Court. 
Refers to Sadhu Charan Tewari vw. Вај. 
kuntha Nath Madak (shital trosad Mondal 
v. Gaya. trosad Dingal) (1). 

Bubu Suresh Ohandra Talukdar, for the 
Respondents.—The suit was barred because 
the money was not deposited within the 
spesified time. The order implied as a 
matter of source that the non-sompliance 
would lead to dismissal, Refers to Gopi 
Lal v Naggu Lal (2), Hare Nath Das v. Syed 
Hossain dli (3). 

{ Моокквзке, О, J.:- What bars thesuit ?] 

The order was conditional, If the sondi. 


(4) 23 Ind Cas. 210; 19 C. L. J, 529, 
s 10 Ind. Cas. 6; 14 О, L.J. 105; 15 О, w, N. 
998. 


(8) 10 О. W, N. 8; 20, І, J, 480, 
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tion was not fulfilled the permission became 
non existent. The absense of a spesifis 
order stating the eonseqnenee of non-eom. 
plianse with the condition imposed is not 
nesessary. Leave was granted оп ' eondi- 
tion of the deposit being made within the 
time speeified. It is quite obvious that 
if the oondition was ооб fulfilled the leave 
would not be effeetive, in whieh ease the 
suit will be, as a matter of sourse, dis- 
missed. Refers to Abdul Aziz Molla v, 
Ebrahim Molla (4). 
JUDGMENT. 

Моокквдкк, А, C. J.— This is an appeal 
by the plaintiff in a suit for resovery of 
possession of immovesable property upon 
deslaration of title. "The Oourt of first 
instanse dismissed the suit as barred by 
the proseedings in a previous suit, The 
Subordinate Judge has affirmed that 
deeree onthe ground that the suit is not 
. maintainable, In our opinion, the desision 
of the Subordinate Judge sannot be sup- 
ported. 

It appears that in the previous suit 
instituted by the plaintiff, he prayed, on 
the 24th August 1916, for withdrawal of 
the suit with leave, as it is put in: the 
ordbr-sheat, and the following order was 
then recorded; “He is allowed to withdraw 
with leave to bring a fresh suit on his 
depositing the’ eosts of the defendant within 
a fortnight,” The eosts were not deposited 
within a fortnight, but the present suit 
was instituted on the 8th January 1917. 
Thereafter, on the 18th January 1917 the оовёв 
were deposited as dirested inthe order in the 
previous suit, and the money was subse- 
quently paid out to the persons entitled 
to those costs. We are of opinion that in 
view of these events, the present suit sannot 
be treated as not maintainable, 


It will be observed that the order of 
the 24th August 1916 was not framed ‘in 
the torms whish were laid down by this 
Oourt in Sadhu Oharan Tewari v. Batkuntha 
Nath Madak (Shital Prosad Mondal v, Gaya 


‘Prosad Díngal) (1) and others as the appro- | 


priate terms to impose in such eireumstanees, 
namely, to grant leave on payment of 


costs within a specified time eoupled with 


(4) 81 C. 966, 
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a direstion that on failure to pay the eosts 
within sush time, the original suit would 
stand dismissed with  eosts. If sueh an 
order had been made in this sase, the 
result would have been thaton the failure 
of the plaintiff to eomply with it within 
14 days from the 24th August 1916, the 
former suit would have stood dismissed. 
The sonsequenee would have been that the 
present suit would have been barred by 
virtue of Order XXIII, rule 1, Oivil Pro- 
sedure Code. No sush order, however, was 
made; and consequently the present suit 
The only sourse whieh 
could be adopted by the Court of first 
instaneo was that pointed by Sir Lawrenee 
Jenkins, O. J., in the ease just mentioned; 
namely, to stay the hearing of the suit 
till the costs were paid and then, when 
the costs were paid, to proseed with the 
trial of the suit. We may add that our 
attention has. been drawn to other sases, 
namely, Hare Nath Das v. Syed Hossain Ali 
(3), Gopi Lal v. Мадон Lal (2) and Abdul Asis 
Molla v. Ebrahim Molla (4), but there is nothing 
in these eases whieh really  militatea 
against the view we take, in eonformity 
with the opinion of Sir  Lawrenee Jen. 
kins, 

The result is that this appeal is allowed, 
the deeree of the Subordinate Judge set 
aside and the sase.remitted to the Court 
of fire instanee to be tried in aesordance 
with law, The appellant is entitled to hia 
eosts both here and before the Subordinate 
Judge. The sosts in the Court of first 
instanse will abide the result. 

FükTOHER, J.—1 agree. 

N.H, Appeal allowed; 
Oase remanded, 
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KOTHANDARAMA REDDIAR €, CHINNASWAMI REDDY, 


MADRAS HIGH COURT. 
Szooxp Огт, ApPgars Noa, 112 то 133 
ок 1920. 
January 10, 1921. 
Present —Mr. Jastise Spenser aud Mr, 
Justice Ramesam, ‘ 
T, V. KOTHANDARAMA REDDIAR 
AND OTHER3— PLAINTIFFJ— ÁPPZLLANTS 
я versus 
- OHINNASWAMI REDDY AND OTHERS— 
: DEFENDARTS— RESPONDENTS. / 
Landlord and tenant—Dry lands left waste by 
tenant's wilful neglect —Liability of tenants to 
pay vent—Dry crops, raising of, on wet lands, when 


water sufficiént to raise wet ‘crops Wet rents, pay- ' 


ment of. 


Tenants are liable to pay rent on dry lands left 
waste through their wilful negleot. s 


Ramasami Servaigaran v. Athivaraha Chariar, 44 Ind, 
Cas, 663; 23 M. І. T. 183; 7 L. W. 471; (1918) M. W., 
N. 840, followed. 

Tenants are liable to pay wet rent at the rate of the 
highest neighbouring waram rent, when dry crops are 
raised on wet lands when there is а suflioioncy of 
water in the irrigation source for raising wet crops. 


Arunachallam Chettiar v. Mangalam, 86 Ind. Cas. 
829; 20. M. L. T. 70; 4 L, W, 37; 31 M. L.J. 108; 40 
M. 640, followed. 


Seeond appeals against the deerees of the 
Distriet Court, Chingleput, in Appeal Suita 
Nos. 197 to 217 and 226 of 1919, presented 
against the deerees of the Court of the Sub. 
Collestor, COhingleput Sub-Division, in 
Summary Suits Nos. 240, 249, 253 to 260 
260, 766, 274, 283, 247, 292, 297, 305, 305, 
309, 315 and 273 respectively of 1918 on its 
file, 


Mr. L, A. Govindaraghaca Iyer, for-the Ар» 
pellants,  - : 

Messrs. M. Narasimham and A. Krishna- 
swamt Iyer, for the Respondents, 


JUDGMENT,—In these suits there were 
two questions between the landlord and 
his tenants, whish arose for determination, 


viz., 

1. Whether the tenants should be made 
liable to pay ‘rent on dry lends wilfully left 
waate P А 

2., Whether the tenants should be made 
liable to pay wet renta at the leighest 
neighbouring Waram rent, when dry orops 
are raised on wet lands when there is a suff- 
sieney of water in the irrigation souree for 
raising wet erops Р 


• 


The Distrieà Judge has found both these 
points in favour of the tenants and has 
direeted the proposed terms to be omitted 
from the райаз. : р 

We are unable to support his judgment. 

In sazes where waste is due to the negleot 
of the raiyats, this Court has held in Ramasamt 
Servaigaran v. Athivaraha Ohartar (1) and in 
Sesond Appeals Nos. 2052 to 2062 of 1917 
that the Jandlord is entitled to elaim rent for 
lands left uneultivated. 

The respondents rely on the desision of a 
former Dietrist Judge in prior suits of 1897, 
which they slaim to have the foroa of res 
judicata, Butfrom a perusal of that judg- 
ment we find that in that litigation the 
defendant set up a sustom to eultivate only 
in alternate years. The desision, therefore, on 
the issue in those mite, whether rent should 
be paid for punjoh lands when they are not 
cultivated, was only а deeision upon tbe 
lability of the tenanta in the «conditions 
then put forward, which did not cover the 
aases of wilful waste or waste by default or 
negligence. It із not res judicata upon the 
question sriging in these suits. 

Upon the sesond point the ruling in 
Arunachallam Oheltvar v. Mangalam (2) and 
Second Appeals Nos. 2024, 2095 and 2097 
of 1917 are alearly against the respondents, 
and we must follow them. 

Asscrdingly we allow the appeala with 
eosts throughout, oalonlated on an aggregate 
fee of Rs, 20 per ease in all the Courts, and 
allow the elauses to stand in the pitas with 
the modifieation that for the words 
"wilfully left waste" we direst the worda "left 
waste through.the ratgai's wiltul neglest to 
be substituted, and for the words “fasility for 
raising wef erops " we substitute the words 

suffisient water in the tanks for raising wet 
erops." 

The memorandum of eross-objestions 
not pressed and is dismissed with costs, 

'M. б. P, - Appeals allowed, 

(1) 44 Ind, Cas. 663; 28 


M. L, Т, 183, 7 L, W, 471; 
(1918) M. W. N. 340.. ` 
(2) 85 Ind. Cas. 329; 29 M, L. T. 70; 41, W. 37; 


ів 


'81 М. L. J, 168; 40 М, 640, 
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CALOUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE 0 608ЕЕ 
No, 1183 or 1919. 

August 18, 1920.- 

Presint: —Mr. Justise Newbould a11 
Mr. Justise Panton. 
BISHAN SINGH—Dzrenpant No, 2— 
APPELLANT. 

067818 
RAM ВАНА, ROY—Puamrrr-— 
RESPONDENT, 


Malicious proseculion—Damages, suit for—Üause of 
action— Master and servant ~ Master, liability of. 


An action for damages for malicious prosecution 
would lie against & person, if that person maliciously 
and without reasonable and probable cause sets 

“the machinery of the criminal law. in motion, and 
ihe prosecution commences as soon as the complaint 
~is made to the Magistrate, irrespective of the result 
of the prosecution or of the stage at which it may 
fall through, (p. 741, col. 2.] 

Bishun Pergash Narayan Singh v. Fulman Singh, 
27 Ind Cas. 449; 19 О, W. N. 935; 20 О. Lid. 618, 


followed. 
Golap Jam v. Bhola Nath, 11 Ind Cas. 811; 38 С, 


£80; 16 О. W. N. 917, referred to. 

In an action for damagos for malicious prosecu. 
tion it was found that though the plaintiff was nob 
summoned to appear before а Magistrate, he was 
directed by a Police Sub-Inspeotor to appear and 
in consequence of that he appeared and engaged a 


Mukhtear: 
Held, that on these findings the suit was main. 


tainable. [р. 740, col 2.] 

A master is liable for an action of malicious pro- 
secution by his servant if the servant acts at the 
instigation of the master. 

Crowdy v. L. О. Reilly, 18 Ind. Cas. 737; 17 О, 
W. N. 564; 17 C. L. J, 106, referred to, 


Appeal against a desres of the Distriot 
Judge, Birbhum, dated .the ?th April 
.1919, affirming thst of the Maunsif, First 
Court at Bolpur, dated the 10th Deoember 
1918. 


FAOTS appear from the judgment, 

Babu Basanta Kumar Bose, for Babu Shib 
.Prosanno Bhattachariea, for the Appellant.— 
The Magistrate never issued prosess and, 
therefore, the plaintiff was not prosesuted. 
Unless a prosess is issued on complaint, the 
person complained against cannot be regarded 
as an &soused person, See Golap Jan v, 
Bhola Noth (1). There was no order under 
saction 203 of the Code of Oriminal Prose- 
dure. Besause а man might be criminally 
liable for an aet, there is no reason why he 
should be liable for the self-same ast oivilly. 


e li Ind, Cas. 311; 88 C. S32, 15 O. W. N. 
. 917. i 
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Refers to Orowdy v. D. O. Reilly (2), Bishun 
Pergash Narayan Singh v. F'ulman Singh (3). 
Refers also to DeRosario v, Gulab Ohand 
Anund.es (4), 

Babu Brojolal Oh tkracarty (with him Babu 
Jotish Ohandra Guha), for the Respondent,— 
The ease of DeRozario v. Gulab Chand Anund- 
ice (4) haa no bearing on the present case, 
The eases of Orowdy v. Н. 0, Reilly (2) and 
Bishun  Pergash Narayan Singh v. Fulman 
Singh (3) are exaetly in point and are in my 
favour, To mainfain an action for damages 
for malisious prosesution it is not neaessary 


-to show that prosess was issued against the 


plaintiff, See Ahmedbhat Habibbhat v, Framjt 
ЕЛИ (5). In the present case the oause of 
sation consists in putting the plaintiff to ex- 
pens? by an ast of the defendant maliciously 
and without reasonable and probable aanse. 
Babu Basanta Kumar Bose replied. 
JUDGMENT.—This isan appeal against 
a deeree awarding the plaintiff-respondent 
Rs, 61.8.0 as damages for malisious pro: 
sssution, On bahalf of the appellant- defend- 
ant No. 2 relianos is plaesd on a desision 
of this Court in the ease of бојар Jan v. 
Biola Nath (1), That deaision at firat sight 
seems to support his oontention that a suit 
for malieious prosesution is not maintainable 
wen no prosess has been issued against the 
plaintiff, Bat that база was aonsidérad and 
distinguished ia a later deeision of this 
Uourt in the ease of Brshun Pergash Narayan 
Sing v. Fulman Singh (3), and it was there 
hold that an astion for damages for шаві. 
ou3 prosecution would lie against a person, 
if that person maliciously and without 
reasonabla and probable вапне sets tha 
machinery of the criminal law in motion, 
and that the prosesution eommenses аз soon 
asthe somplaint is made to the Magistrato, 
irrespestive of the result of the prosesution 
or of the stage at whieh it may fall through. 
In our opinion the fasts of the present ease 
more olosely resemble those of the latter вазе 
than those of the former, Though the plaint- 
iff was nob summoned to appear before a 
Magistrate, it was found that he waa direst- 
ed by а Polise Sub-Inspestor to appsar and 
in eonsequenee of that, he appeared and 


ue 18 Ind. Cas. 737; 17 С. W. N. 554; 17 О.Т, J. 
MC 27 Ind, Cas. 449; 19 C. W. N. 985; 200 LJ, 


EA 6 Ind, Cas 877, 37 C. 853. 
(6) 28 B, 226;6 Bom, L; R. 940, 
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engaged a Mukhtear. We think on these 
findings that the suit was maintainable. On 
the findings of fact whiehleannot be sttaeked 
in sesond appeal, all the six elements set 
forth in the ease of Orowdy v. L, 0. Reilly 
(2) are found to exist. 
It is sontended that defendant No. 9, who 
. was the master of the person who astually 
set the law in motion, should not be held 
liable, but there are distinet findings that 
defendant No 1 поќе under the instigation 
of defendant No, 2 and defendant No, 2 was 
the eause of the whole affair and asoted 
through maliee against the plaintiff. If, as 
has been held, it was  neeessary for the 
plaintiff's protestion that he should appear 
before a Magistrate, he is entitled to resover 
in hia damages the sosta he ineurred there. 
We accordingly hold that this appeal. fails 
and must be dismissed with sosts. 
B. N, Appeal dismissed, 


OALOUTTA HIGH COURT. 
APPEAL From ÁPPELLATE Юкове No. 1243 
or 1919, 

August 18, 1920, 

Present: —Mr. Justice Newbould and 

Mr. Justise Panton. 
DURGA’ PROSAD SEN-—PriINTIFF 
. -—APPELLANT ` 
‚ versus ` 
KALI OHARAN AIOH ROY— 
DersnoanT— RESPONDENT. 


“Promissory *iote—Person liable to be sued on— 
аасы ы наны Instruments Act (XXVI 
of 188"), в. 


` Where a promissory note ia such that on the 
face of it there is nothing to indicate that the 
promisor signed his name tothe document as an 
agent, or that he did not intend thereby to inour 
personal responsibility, nobody except the promisor 
can be sued on the note, [p 748, col. 2,] 


Firm of Sadasuk Janki Das v. Kishan Pershad, 50 
Ind. Cas. 216; 29 C. L. J. 840; 17 A. L. J. 405; 28 M. 
L. T. 259; 86 M. L. J, 429; 21 Bom. L, R. 605; 1 U, P. 
D. B. (P. 0.) 87; (1919) М. W. N. 310; 23 О. W. N. 
937; 10 L, W.:143; 46 О, 663; 46 I, A. 88 (Р, C.) and 
Konheti Naicker v. Jatu Gopala Aiyar, 21 Ind. Oas, 
417; 88 M. 482; 25 M. L, J. 425; 14M. L. Т. 414, 
applied. 

In a suit on a negotiable instrument to which the 
provisions of Act XXVIof 1881 apply, a person 
suing on the promissory note should not be required 
to do anything in order to discover the persom 
(other than him who is liable on the face of è) 
against whom he isto bring an action. (p. 748, ool. 2.] 
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Apeal against а desree of the Additional 
Distrist Judge, Tipperah, . dated the 
22nd Mareh 1919, reversing that of the 
Subordinate Judge, Sesond Court of that 
Distriet, dated the 23rd February 1918. - 

FAOTS appear from the judgment. 

Babu Ramesh Ohandra Sen for the Appel- 
lant.—The question is whether the defend- 
ant is personally liable on the promissory 
note. I snbmit he is, Reads seation 22 of the 
Negotiable Instruments Ast. There ia 
absolutely no indieation in the dosument 
that the defendant signed it as an agent or 
that by signing the- doaument he did not 
intend to  ineur any personal liability, 
Refers to Firm of Sadasuk Janki Das v, 
Kishan Pershad (1), Koneti Naicker v^ 
Jatu Gopala Айат (2), Yinugantt? Ohina Ven- 
katarayanim v. Katagiri Venkata Narasim- 
harayanim (3), Dution v.: Marsh (4) and Issur 
Singh v. G. Bergmann (5), 

Babu Brojolal Ohakravarty (with him Babu 
Srish Ohandra Sen Gupta); for the Respond- 


'ent.—The osonstrustion of the dosument 


makes it slear that the defendant was not 
personally liable, If the dosument were self- 
eontained, I would not be entitled to go 
elsewhere forits interpretation. But when 
the doeument itself refers to some other 
dosumént, surely for the aonstruction of it 
I am entitled to look to that other dosument. 
Sestion 25 of the Negotiable Instruments Aat 


‘itself is clear and it is not nesessary to go to 


the Privy Oounsil decision in Firm of 
Sadasuk Janki Das v. Kishan Pershad (1). 
Refers to Miller, Gibb & Oo. v. Smith & 
Tyrer Limited (6), 

Babu Ramesh Ohandr: Sen was not ealled - 


upon to reply. 

JUDGMENT.—This appeal arises ont of. 
а suit on в promissory note. The suit 
was deereed by the Munsif, but on appeal, 
the Additional Distriot Judge of Tipperah 


- (1) 60 Ind. Oas, 216; 29 0. І, J. 340; 17 A. L 
J. 405; 26 M. L. T. 258; 86 M, L. J. 429; 21 Bom. L. 
В. 6051 U.P. 1. R. (P. €.) 37; (1919) M. W. N. 
310; 28 0. W. N.937, 10 L. W. 14% 46 O, 608; 
46 1. A, 88 «P. O.). 

(2) 21 Ind, Cas. AIT; 88 М. 482, 25 ML. І, 425, 
14 M. L. T. 414. 

(8) E Ind. Cas, 650; (1913) M. W. N, 1005; 14 M, 


à Ssn в 9. в, ‚30 40L.J. Q. В. 175; 24 L, 

T. 470; 19 W. R. 7 ' 
(5) 30 C. 627. 

> (6) (19/7 2K B. 141; 88 L. J. K. B. 1259; 


: 116 
U. T. 785; 22 Com. Сав 820, 88 Т. L. R. 295.4 


Vol, LXIV). INDIAN 
DURGA PROSAD REN t, KALI CHARAN AICH ROY. 


dismissed it. The note on whish the 
plaintiff sued is worded as follows: — 

Handnote on sondition of payment at 
sight, To Babu Durga Prasad Sen воп of 
late Gura Prosad Sen inhabitant of Sashar 
Pergannah Singair. On the 29th Bhadra 
1324, I borrowed Hs. 2,000 for eloth 
business of you and others at Sashar 
Bandar, Afterwards owing to non-payment 
of that amount you have instituted Suit 
No. 445 of 1910 in the first Oourt of the 
Subordinate Judge at Oomilla. Now by 
amisable settlement with you on behalf 
of the said business (or firm) Rs. 2,000 
is settled as due. Not being able to pay 
this amount in sash I again to-day take 
this loan of Rs. 2,200 for that business. 
I will pay interest on this at the rate of 
1 per sent, per mensem up to date of 
re.payment. Finis, dated 16th Poush 1317 
B. S. Sd... Kali Oharan Aish Roy воп of 
Jagat Chandra Aish Roy of Joynagar, Per- 
ganna Singair, Thana  Hajigange, Distriet - 
Tipperah,” 


The learned Distrist Judge in interpréting 
this dosument has referred also to a pre- 
vious haudnote, as it was on the basis 
of this handnote that the suit referred 
to in the doaument now wunder eonsidera. 
tion was bronght and amicably settled. It 
seems to us that in so doing he has 
overlooked the fast that the dosument in 
suit is a negotiable instrument to whieh 
the provisions of Aet XXVI of 1831 apply. 
Sestion 28 of that Ast provides that “an 
agent who signs his name to a promissory 
note, bill of exehange or sheque without 
indisating thereon that he signs as agent, 
or that he does not intend thereby to insur 
personal responsibility, is liable personally 
on the instrument, exeept to those who 
indueed him to sign upon the belief that 
the prineipal only would be held liable.” 

Reading this note it: will be seen that 
the defendant did not indieate that he 
signed it as an agent, nor вап we find 
in the dosument itself anything whieh 
indisates that he did not intend thereby 
to insur personal responsibility, 


On the fase of it there is nothing in 
the dosument whieh  eould indieate that 
any person other than himself would be 
held liable. Several authorities bave been 
cited before us on both sides, but we 


. order to 


point we deside that the defendaut 
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think 16 sufficient to refer to the deeision 
of the Judieial Committee in the sase of 
the Firm of Satasuk Janki Das v. Kishan 
Pershad (1) aud to the desision of the 
Madras High Court in the ease of Koneti 
Naicker v. Jatu Gopala Atyar (2). We 
may refer in partienlar to the remarks of 
their Lordships of the Judisial Committee 
at page 347* of the ruling eited: "It is 
not suffisient that the  prinsipal's name 
Should be ‘in some way’ diselosad, it 
must be disalosed im sueh а way that on 
any fair interpretation of the instrument 
his name is the real name of the person liable 
upon the bill! Considering the doeument 
by the test of this remark, it is elear 
that nobody exespt the defendant ean be 
sued on this bill. Even if it be eonceded, 
as contended оп behalf of · the res- 
popndents, that the reference to the 
amisable settlement on behalf of the firm 
shows the firm to be liable, there is 
nothing in the promissory note to show 
who the firm were, though it might be 
possible on а referenee to the  resord of 
Suit No. 445 of 1910 in the first Court 
of the Subordinate Judge at Comilla to 
assertain who had been the parties to that 
suit. It is not to be expested that a 
person suing on а promissory note should 
be required to do anything of this sort in 
dissover the person against 
whom he is to bring an action. On this 
was 
elearly personally liable, It appears, how- 
ever, that in the lower Appellate Court 
other points weretaken whish wore unneees- 
sary to deside, as the appellant sueeeeded 
on the question of his personal liability, 
It is necessary, therefore, that the appeal 
should be heard on these points. 

We accordingly  deeree this appeal, 
reverse the judgment and deeree of the 
lower Appellate Court and remand the 
ease for re-hearing оп those points raised 
in the appeal other than issue No. 4, whieh 
is desided in the plaintiff's favour. 

The appellant before us will get hia 
costs in this Court. 

B. N. Appeal decreed; 
Oase remanded, 
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-OUDH JUDICIAL COMMISSIONER'S 
COURT. 
^ FunsT Givi, Arrear No, 36 or 1920, 
Abgust 30, 1921, 
` Fresent;— Mr. Daniele, J. О., and 
f ` «Mr, Dalal; A. J. O. 
Rai Saheb Babu SARJU PRASAD аир 
. ANOTHER — PLAIRTIFE2— APPELLANTS 
: versus { 
BISHESHAR PRASAD AND OTHEÉRB 
=- DEFENDANTS- RESPONDENTS, 
* Pre-emption—Mortgage—Süle— Burden of groof— 
Redemption—Fraud, i 


Thakur 


. Мо right of pre-emption arises in respect ofa mort- 

gago, It is only when a mortgage is foreclosed that 
& right of pre-emption is conferred by section 9 of 
the Oudh Laws Act. [p. 744, col. 2.] 

Ju a suit for pre-emption of.a mortgage оп the 
ground that the transaction isa sale in disguise 
and should be treated as such, the burden of prov- 
iog that the transaction is a sale lies heavily on 
the plaintiff, The plaintiff can only succeed by 
showing that the transaction is such as to amount 
in substance to an out and out transfer of the prop- 
erty and the right of redemption reserved to the 
mortgagor is merély ‘nominal. The terms of the 
trangaction must be such as to render it practically 
impossible for the mortgagor ever to recover the 
property. 1f the defendant merely resorts to a 
mortgage instead of a sole for the ‘purpose of 
avoiding pre-emption, it is perfectly within his 
right to do so, so long as the mortgage is really a mort- 
gage. In order to enable a pre-emptor о succeed 
' & fraud must not merely have been intended but 
also carried out. Ifa genuine and real right of 
iredemption is secured to the mortgagor, then what- 
ever the intention of the: parties might have been, 
no fraud is carried out. [p. 744, col. 2. 

. Where a usufructuary mortgage was executed in 
which ‘the period for rédemption was fixed at 
thirty years and the interest charged on mortgage 
money exceeded the profits ofthe mortgaged prop- 
erty ‘and the excess interest was to be paid annually 


by the mortgagor: 


Held, that the transaction was a genuine transac. 
. tion of a mortgage and not à sale in disguise. [p. 745, 
- col. 1; p. 747, col. 2]. Je . 
. Appeal against a девгез of the Addi. 
tional Subordinate Judge, Fszabad, dated 
' 31st Maroh. 1920, 

-Mr. A, P. Sen, for the Appellants, 

Messrs. Bisheshwar Nath Srivastava, Bhatron 
Prasad and Selig Ram, for Respondents 
Nos, 1 to 4. 

Mr. M. Wasim, for Respondents Nos 5'and 6, 

JUDGMENT,—This appeal arises out of 
a suit for pre-emption filed on the basis 
ofa mortgage-deed, dated 12th Mareh 1918 
exeented by Thakur Bisheshar -Parghad, 
defendart No. 1, and the defendants Nos. 2 
to 4, who are his nephews, in fayour 
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of defendanis Nos. 5 and 6. It із sommon 
ground that no right of pre-emption arises 
in respeot of a mortgage. It ia only 
when a mortgage is foreslozed that a 
right of pre emption: ia conferred by sestion 
9 of the Oudh Laws Ast. The oase set 
up by the plaintiffs is ‘that this (ransae- 
tion is a sale in disguise and should be 
treated as sueh. It is obvious that tbe 
burden of proving that the transagtion was 
other than it purports to be, lies heavily on 
the plaintiffs, They вап only, susesed Бу ` 
showing that: the transaction wassueh as to 
amount in substance to an out and ont 
transfer of the property and that the right 
of redemption reserved to the mortgegora 
was merely nominal, The terms of the 
trarsastion must be suoh as to render it - 
practically impossible for the .mortgagors 
ever to recover the property. If- the 
defendants merely resorted to а mortgage 
instead of a sale ‘for tbe. purpose of 
pre-emption, it was perfeetly 
within their right to do во, so long as the 
mortgage was really a mortgage, More- 
over for the plaintiffa to enoseed,a fraud 
must not merely have been intended but 
also carried out, If a genuine -and real 
right of redemption was sesured to, the 
mortgagorr, then whatever the intention. 
of the parties might have been, no fraud 
was carried out. Ав. between. the aetual . 
parties to the deed seations 91 and 92 
of the Hvidenee Act would preslude either 
party from asserting that the tranenaetion 
was something different from that recorded 
in the written insirument in whieh it 
was embodied. In those cases in whioh 
transastions cf mortgage have been treated 
as gales for the purpose of pre emption, 
the grourd öf desision has usually been, 
that the terms of the transaction . were 
80: onerous that it was elearly never intended 
or pogeible that the so-salled ` mortgagors 
should resover tbe. property. In sueh 
eases the consideration was equal to the 
entire value of the property. The term 
of the deed was very long, and interest 
вой sompound interest. was eharged at a 
very high rate. Here the only terms 
whish are alleged to Бе onerous to ‘the 
mortgagors are the period of the mortgage, 
whieh waa thirty years, and.the faot that 
the interest on mortgage .money exeeeded 
the amount of the profits as ealeulated 
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by the parties by a sum of Rs, 658.11.0, 
whieh was to be paid annual by the 
mortgagors, The mortgage was a usnfrus- 
tuary one. As regards the other terms 
the argument has bsan that they were so 
favcurable to the mortgagors that a genuine 
mortgagee would not Ыз likely to have 
sonsented to them. As regards the question 
of interest, for example, only simple interest 
was oharged and that ata very reasonable 
rate. This seems a curious argament to 
put forward to show that tha mortgage 
was realy a sale, Ths more favourable 
the terms are to the mortgagorr, the greater 
the probability of their redeeming on expiry 
of the period of the mortgage. Wa have 
examined the terms of the mortgage deed 
and we find nothing in them ineonsiatent 
with the transastion being a genuine trana- 
astion of mortgage. Stress has bseu laid 
for the appellants on the fast that tho 
morigago money was not resoverable from 
the exeontants personally, exoept in the 
event of any undisolosed hypothesation on 
the property soming to light or the property 
passing out of possession of the mortgagees, 
Neither of these terms is in any way 
unusual in the sase of a mortgagee, In- 
deed a usaírustuary mortgags in general 
does not imply & personal liability unless 
it is spesially stipulated for, 

The argumenis eshiefly preasad ia this 
Court as well as in the Courts below were:— 
first, that the amount of sonsideration was 
so near the sale value of the property 
as to show that the transaction was really 
a sale, and second, that there is мазраи 
that Bisheshar Parahad had bən a short 
time previously negotiating for the sale 
of the property at ths prisa only slightly 
mora than the amount advansed under the 
deed in sait, As regards the first point, 
the appellants are willing to  assapt the 
correotness of the amount of annual profita 
agreed upon between the parties and entered 
iu the deed. These amount to Rs. 1,243, 
The rate of purehase found by the learned 
Subordinate Judge is thirty thrae years 
and this is supported by the fast that a 
sale of anothar village, Surhurpur, was 
negotiated between the sama parties on the 
same day as the tranadstion in suit at 
thia rate. It is not danied that this was 
а genuine transastioa. Two 
spits- were brought in respest of it and 
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in both cases the pre emptors aseepted 
the sale prise entered in the deed as the 
trae priee, aod a pre emption destes was 
ultimately passed on this basis. At this 
rate of oaloulation the appellants’ learned 
Counsel kes worked ont the value of the 
property at Rs, 41,190. This exeeeds the 
amount under the deed in suit by between 
Rs. 9,000 and Rs. 10,000. Taere is some 
evidence from whieh the learned Snbordi- 
nate Judge has soneluded that the rate of 
purchase in Ashrafpur Bhus, the village 
in suit, might be even- higher than in 
Surhurpur, on the ground that it is held 
by а olass of tenants who are spesially 
good  eultivators. Another point pressed 
dn behalf of the appellants which may be 
noticed here is the suggestion that they 
were not in a position to pay the interest 
as it-fell due, Even if this were so, it 
would not Бе вопоїовіуе. The fast that a 
man is in debt is seldom found to deter him 
from executing a mortgage; he has oppor: 
{прїїу io do so and wants. morey. In 
this oase, however, the financial position 
of the defendants has been very sarefully 
examined by the learned subordinate Judge, 
whose sonelusions have not. been to вру 
substantial extent arsailed before us. He 
has indeed .made a mistake in stating 
the profita of the villages owned by them 
by sounting the profits of the village Pista 
twice over. This is admitted by both 
sides, After eorresting this mistake the 
profits of Bisheshar Parshad amount to 
Ra, 5,412. and those of the other defendants 
to Rs, 3,062. The list of the debts now 
shown to be outstanding against them is 
also given by the learned Subordinate 
Judge, from whieh itappears that the amount 
whieh Bisheshar Parshad haa annually to 
pay as interest, ineluding the deed in anit, 
is Rs. 1,897 and that payable by the other 
defendants Hs. 1,617, There is, therefore, 
no impcessibility in the defendants! paying 
up the interest on this debt if they wish 
to do so. 

The evideree most relied on by the appel- 
lants ie, however, evidenee going to show that 
shortly before the  transaetion.- in sait 
Bisheshar Parshad was negotiating for the 
efle of the property and that he was offering 
e property in suit for a sum of about 

3,400. It is necessary to mention here 
iu the mahal owned by the mortgagors 


| persons he had approached 
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sonsists of one-third share in the village, 
The rest of the village is owned by the 
plaintiffs. In this mahal ^ Bisheshar 
Parshad owns one-half and the defendants 
Nos. 2 to 4 the other half, Bisheshar Parshad 
and the other defendants do not form a joint 
family. Indeed they have been separated 
for а long period. That Bisheshar Parshad 
had been-willing to sell the property and 
had been entering into negotiations to this 
effeat is proved beyond doubt. Among other 
the plaintiff 
himself. On the question of the prise whioh 
was being demanded tlie plaintiffs rely on 
four transaetions:— 

(1) Negotiations with Haji Моһаш. 
mad Husain, retired  Sub-Inspestor of 
Polise, through his brother Amanat 
Husain. = ue 

(2) Negotiations with the plaintiff. 

(3). Negotiations with one. Ohandresh 
Singh. . { 

(4) Negotiations said to-have been entered 


. into with Raja Moti Ohand. 


Before dealing with these instanses it is 
well to state at the outset that the plaintiffs 
have undoubtedly produced a good deal of 
false evidenee on this issue. .One of the 
witnesses relied on in the lower Court was 
Narain Dutt, The reasons given by the 
learned Subordinate Judge for treating thia 
man ав a false witness are so eonolusive that 
the learned Counsel for the appellants has 
not ventured to rely on hia evidense before 
us, The evidence of the plaintiffs’ agent 
Indar Bali, of Chandresh Singb, and of 
Ramanand, who deposed to the abortive 
negotiations with Raja Moti Oband, has also 
been disbelieved. Asto Indar Bali there 
san be по doubt that parts of his evidence 
are false, and the attask on him has not 
been answered in argument before пв. His 
evidense'is also weakened by the fast that 
neither of the plaintiffs, who could have 
giver direst ovidenee regarding the negotia- 
tions, has appeared in the witness box, 
Chandresh Singh deposed to having been sek- 
ed by the plaintiffs’ agent some two years pre- 
viously to purehase the property for Re, 8,400. 


Не deslined todo so as the prise was too 


high. He then goss on to say that he sug- 
gested the possibility of pre-emption by 
the present plaintiffs, on whioh «һе 
defendants! agents said that they would 
exeente it in any form in ofder to evade 
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pre-emption, The learned Subordinate 
Judge has dissredited this man;on the ground 
that he has shown himself willing to say 
exastly what the plaintiffs required, and 
that after he had definitely refused to pur- 
chase the property on the ground that the 
prise was beyond his means, there is no reason 
why he- should go on to enter into details. 
From the evidense it appears that his means 
are not sush fhat he eould have purehased 
the property, and as he himeelf admits that 
the plaintiffs are big Mahajans with whom 
he eould not hope to cope and whom he must 
have known to be likely to pre-empt, the 
genuineness of his evidences ал to the nego- 
tiations he alleges that he entered ioto. 
appears at least doubtful. As regards the 
negotiations with Raja Moti Chand the 
ease rests on the evidence of one Ramanand, . 
who iasaid to have been sommissioned by 
the defendants’. Mukhtar to proeure a ригоћа- . 
ser, and that of Jagdamba Parahad, a Mun. 
sarim of the Raja. The latter is vague both. 
as to the prise and as to the amount of the 


share. The former is very definite, stating 
that the prise was Rs. 31,000 ‘or 
Rs. 32,000 and the share was the 


whole share: in suit.. The learned Sub- 
ordinate Judge considers both these two 
witnesses unreliable and notises the faet 
that the plaintiffs, after obtaining au айјопго. . 
ment for the osteneible purpose of examining 

Raja Moti Chand himself, whose evidense 

would, of sourse, be unimpeachable, failed to 

produse him and heve given no eatisfaatory 

explanation of their failure to do во. On 

the whole we are not prepared ёо differ from | 
the view the learned Subordinate Judge has 

taken of this evidenae, 

The transastion with Mohammad Husain 
stands on another footing. Undoubtedly 
Amanat Husain did approash Bisheshar 
Parsbad with an offer of purahase and obtain-, 
ed from him a letter (Exhibit 4), dated 6th - 
Desember 1917, whish is the mainstay of 
the appellants’ sase. This dooument states 
that Biaheshar Parshad had redased the 
prise by Rs. 1,000 out of sonsideration for. 
Mohammad Hussain, and that if the latter, 
agrees to pursbase the half share Bisheshar 
Parshad will not ascept a pie less than 
Rs. 17,C00 for it, This sentenoe is the subjest 
of controversy between the parties, The 
plaintiffs’ ease is that it refers to the half. 
share in the whole mahal inoluding both the, 


Vol. LXIV] 


INDIAN OASES. .. 


747 


HARI NATH BANDOPADHYA 6. PROMATHA NATH DEY CHOWDHURY. 


Shares of Bisheshar Farshad himself and 
that of the defendants Хов, 2 to 4, The 
sase of the respondents is thatit refers to 
half the share of Bisheshar Parshad himself, 
who alone was at that time negotiating. 

The dosument is ambiguous and it is 
-diffieult to tell where the truth lies, There 
are osonsiderations on both sides. If the 
ргіве asked was for the whole share of 
Bisheshar Parshad, he was asking eonsider- 
ably less than it was worth, If the pri:e 
was for the half share, he was asking a great 
deal too mush, Other things being equal, 
the probabilities are that a man who is 
offering the property for sale would ask too 
mush rather than too little, On the other 
hand there is a referense to 75 bighas of 
grain-rented land in the doeument, This 
is approximately the amount of grain- 
rented land for the whole mahal. Bishe- 
shar Parshad’s explanation is that. he was 


under & mistaken impression that this 
was the amount ineluded in the half 
share. Of sourse if the evidenee of Amanat 


Husain and Mohammad Husain is accepted, 
the matter is eoneluded in favour of the 
plaintiffs, These witnesses, however, are 
.not sonsidered by the learned Subordinate 
Judge, who had them before him, to bə 
reliable and there is certainly something 
а little eurions about the transaction as 
deposed to by them. The two brothers 
are living jointly, Amanat Husain has 
no property exsept a one-pie share, which 
he purehased for Rs. 100.  Aesording to 
ihe evidense of both witnesses the whole 
of the savings of Muhammad Husain, who 
is a retired Sub Inspestor, amounted to 
Rs. 16,000 or Rs. 17,000 and he was 
going to invest the whole of them in the 
purehase of this partienlar property. No 
doubt a retired Sub.Iuspeetor, if he were 
а very dishonest man, sould have made 
savings to this amount, Mohammad Husain, 
however, gives, as the reason why the 
transaction fell through, that Bisheshar 
Parshad was only willing to sell the whole 
whereas he only wanted to purchase half. 
Assordiog to Amanat Haosain and to Ex. 
hibit 4 Bisheshar Parshad was quite willing 
to sell half if Mohammad Husain would not 
purshase the whole, Amanat Hussain is 
the enemy of the defendants Nos. 5 and 6, 
The letter (Exhibit 4) was written at his 
suggestion, Оц this sesount it bas been 


suggested on behalf of the respondents 
that he was not а really genuine intending 
purshaser, but an emissary of the plaintiffs 
sent to proeure some writing from Bisheshar 
Parshad which might be useful to the 
plaintifis afterwards, This, however, is 
merely a suggestion and there is no proof 
of it. It is surious that Mohammad Husain 
should have handed over the letter to tho 
plaintiffs agent with a view, as he says, 
to find out if there was апу  inasauraey 
or dispute as to the amount of profits. 
He knew that there was danger of pre. 
emption and that the plaintiff was the 
only person who sould preempt and if 
he was genuinely contemplating the pur- 
ehase of the property, the plaintiff would 
be the last person whom he would eonsult, 
Even, however, if the plaintiffa version is 
eorreat, it does not follow that  beeausa 
Biaheshar Parshad was offering the property 
ata mush redused value in Desember, he 
would not have found out the true value 
before the susseeding Marsh. The very 
faot that a genuine sale of the Sur- 
hurpur property was negotiated between 
the parties on the same day as the day 
-in suit is an argument in favour of the 
defendants, If they were sarrying out a 
frand to avoid preemption, why should 
they not have aast the Surhurpur deed 
also into the form of a mortgage? We 
have no hesitation in agreeing with the 
learned Subordinate Juige that the plaintiffa 
have failed to establish that this transaotion 
was merely a sale in disguise, 

We ascordingly dismiss the appeal with 
вовёв, 


J. Р, Appeal dismissed, 





OALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE DgOREE 
No. 1245 or 1918, 
July 5, 1920, 
Present: —Mr. Justics Teunon and: 
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HARI NATH BANDOPADHYA— 
PLAUCTIFF— ÁPPELLANT 
versus 
PROMATHA NATH DEY CHOWDHURY 
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Before an agreement can be held to be an 
“goereement to lease” within the meaning of section 
8 of the Registration Act, it must be one which 
operates ав а lease, creates an immediate and 
present interest and effests an actual demise [p. 743, 

01.2 

ч ы essential portion of an unregistered baina- 
patra readas follows :—“Having taken from you 
Bs. 783 on my promise to grant you a'patni lease 
with effect from this date at the annual rent of 
Вв, 42-8-0......, 1 do execute this bainapatra. Regis- 
tered patta and kabuliyat will be exchanged before 
the 30th Aghran of the current year": 

Held, that the document did not effect a present 
demise, and should be regarded as an azreoment 
creating inthe promisee aright to obtain а patni 
Jeage on or before Lhe 8Cth Aghran 1818 and that 
the document, therefore, did not require regis- 
tration and was admissible in evidence, [p, 750, 
col. 1.] : 

Appeal against a desree of the Offisiating 
Distrist Judge, Jessore, dated the 25th of 
Maroh 1918, reversing that of the Sub. 
ordinate Judge of that district, dated the 


22nd of Desember 1918. : 

FAOTS appear from the judgment, 

Babu Mohendra Nath Roy (with him Babas 
Baranashibasht Mukerji and Peart Mohan Ohat- 


.‘terjee), for the Appellant.—The plaintiff is 


^ 


the appellant, The sppeal arises out of a 
suit for вревійв performance of an agreement, 
"The defendant in 1318 B.S. exeeuted a 
bainapatra, whereby he agreed to exesuto a 
patni lease in favour of the plaintiff for a 
eonsideration of Rs, 1,386 and odd, the psy- 
ment of a part of which he acknowledged 
‘therein and promised to exeente the register. 
ed kabulíyat, on payment of the balance 
before the 20 Aghran-of 1318 B. 8, 
"The Court of first instanae deoreed the suit. 
On appeal, however, the learned District 
Judge has reveraed tbe deeree and dismissed 
my suit, The qnestion to be desided in this 
appeal somes to thie, vis, whether the 
unregistered bainapaira is sompulsorily гө. 
gistrable under the Registration Law or whe- 
ther it sould be reeeived in evidenee in 
support of my баве. The learned Distriet 
Judge has held against me on those two 
pointe, although his findings of fact are in my 
favour, It bas been found that.by virtue of 
лоу having been the previous patnidar, I 
have bess all along continuing in possession 
in defianes of defendant No, land the subse- 
quent leases by defendants Nos. 2 and 4., As 


-regarda the questions of law I subnsit the 


'baindpaira merely amounts to an agreement 
entitling me to: obtain the patni lease on 


parformanos of the sonditions spasifiad thera: 
in, before tha date apasified, viz, 30th Agh- 
ran. It is primarily an asknowledgment 
of regiept of money. (Reads the dooument ) 
From an analysis of the terms of the agree- 
mont it is quite obvious that the parties agree 
to a sertain amount as tha eonsidaration for 
the lesse to ba exasuted in fatur3 and the 
future lessor, after due aoknowledgment of a 
part of the eonsideration money, imposes thia 
eonditior, viz, that on reosipt of the balance 
of the money, in e»nsideration whereof the 
lease was to ba exesuted, he would have the 
registered patiah aud kabuliyat exshanged 
before the 30th Aghran 1318, I submit 
these terms san by no means ba said to effeat 
a present demise, То attrast the operation of 
seation 3 of the Indian Registration Ast ап. 
" agreement to lease" must ereaté an im. 
mediate and present interest and must 
effect an astual demise, Refers to Hemanta 
Kumari Debt v. Midnapore Zenindart Company 
Limite? (1). .The agreement ole:rly falla 
within the provisions of olansa (v) of. ddotion 
17 (2) of the Indian Ragistration A:t, inas- 
mush as it simply entitles ms t» obtain а 
dosument of title. Further, this point on whioh 
the learned Jadge dismisses my suit “was 
never raised either in the pleadings or in the 
issues, "They simply challenged the eorreot. 
ness of stamps. I would submit, therefore, 
thatthe bainapaiva not effesting a present 
demise, is not sompulaorily registrable under 
the Indian Registration Aet and ав aueh it is 
admissible in evidenee in aasordanse with 
law. | 

Babu Provas Ohandra Milter (with him 
Babu Tarakeswar Pal Ohoudhuri), for- the 
Respondents.—I submit the dosument does 
effesé а present demise, as laid down 
in Hemanta Kumari Debi v. Midnapore 
Zemindari Company Limited (1). I would 
invite your attention to the eoneluding portion 
of the document, where the lessor speaks of his 
promise to grant him a paint lease from the 
date of the exeeution of the dceument (to-day), 
which shows that the dosument besame 
effestive immediately. Farther the Courts 


have found that the possession of the prop- 


erties demised remainsd with the lessees, 


(2) 53 Ind. Cas. 534; 24.0. W. N.177; 87 M. L, 
J. 625; 17 A. L. J. 1117; (1920) М. W. М. 66; 27 M, 
L. T. 42; 11 L, W. 301; 461. A. 240; 31 C. L, J. 238; 


.22 Bom. L. B. 48$; 47 О. 486 (P, O.). 
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Nothing farther remains ‘to be done exsapt 
the formal execution of the lease, } submit 
in that view of the ease, the learned Judge 


was rightin holding that the dosument was - 


sompulsorily registrable and aa it bas not 
been registered, it eannot be admitted in 
evidence. 

Babu Peart Mohan Ohatierjee replied i in brief, 

JUDGMENT,—This appeal arises out of a 
suit for specifis performanse of a eontraot. 
The sontrast was for the grant of a pain! 
lease, and the only question in the appeal is 
whether a&sertaia doeument desoribed as a 
“ bainupatra," that is, a doonment evidensing 
thë payment of earnest money, not being 
registered, is admissible in evidence. The 
eontention of the defendant respondents is that 
the dosument is an "agreement to lease" 
within the meaning of seotion 3 of the Re. 
gistration Aot, and that under seotion 17 of 
the said Act registration was compulsory. 

The contention of the plaintiff appellant 

on the other hand is that the batnapatra ів 
primarily an acknowledgment of reeeipt of 
money and thereafter a mere agreement 
ereating in the plaintiff a right to obtain a 
dosument of title within the meaning of 
elause (v) 
Ast, The essential portions of the dosument 
read as follows :— 
' "This Баѓпарзіта for granting paini of 
(my) share in (а) Zmindary is exeouted 
in the year 1318 and is as follows:— 
TT ..The said mahal was settled 
with you in paíni at an annual rent of 
Rs. 90-4-0, At present I have purehased the 
‘said mahal in execution of a rent decree and 
have taken khas poseession by planting a 
bamboo, Nowit being settled............that 
Rs, 901 is the premium due by you to me 
for the grant cf a paint lease of the said 
mohal,,..........and it being thus settled that 
‘in all Rs. 1,386-1.3 is due to me by you, 
having taken from you Rs, 785 on my pro- 
‘mise to grant you a patni lease again (with 
effeet) from this date at the annual rent of 
Rs. 42-8.0......I do exeeute this bainapatra, 
"Registered patta and kabultyat will be 
exchanged before the 30th Aghran of the 
eurrent year.” 

In the ease reported as Hemanta Kumari 
Debi v. Midnapore Zemindari Oompany Limited 
(1) their Lordships of the Jndieial Com- 
mittee, quoting with approval the language 
used by Sir Lawrense Jenkins, O.J., in 


rasene 


of seotion 17 (2) of the said ' 


Fanchanan Bose v. Ohandi Oharan Misra (2), 
held that before an agreement san ba held to 
bean 'agreement to lease! within the meaning 
of sestion 3 of the Registration Aet, it must. 
be one waish operates as a lease, sreates an 
immediate and present interest and effesta an 
actual demise, 


The question whether the batnapatra or 
acknowledgment of reseipt of earnest money 
now iu question is an ‘agreement to lease' 
within the meaning plaeed upon those words 
by thoir Lordships of the Judisial Committee 
is perhaps not free from diffieulty. On the 
one hand the defendant respondents point 


. to the finding that the plaintiff sontinued in 


possession after the date of the dosument, 
while the appellant rightly urges that the 
finding as to possession is that the plaintiff. 
appellants asanesesafully maintained their 
setual possession under their previous title. 
Tbe possession thus sontinued both before 
and after the exesntion of the batnapatra was 
thus not on the strength of the dosument-or 
due to any delivery of possession by the 
defendant No, 1, but was possession maintain- 
ed (until disturbed by defendants Nos. 2, 8 
and 4) in defiance of defendant No. 1 and 
of the subsequent leases by defendants Nos, 2 
to 4, 

16 is further pointed ont by the appellants 
that the sonstrustion now sought to be placed 
on the document is eontrary to the pleadings 
of the defendanta, and that in the Court of 
first iustanse the only issue raised with regard 
to the ' busnapatra’ was whether it had been 
eorreatly stamped. 


It is next obvious from ‘the pleadings of 
both partiea that the intention of the plaintiff 
and defendant No. 1 was that the doeuments 
of title should not be exeeuted until the 
balanee of the consideration money had been 
paid. 

Coming to the astual language of the deed, 
defendant respondents lay stress on the words 

" from-to-day," while the appellants rely on 
the clear provision that the documenta neses. 
sary. to the sompletion of title were to be 
exeeuted and registered on some future day on 
ос before the 30th of Aghran. To leases 
reifospeetive .effeet шау bs given; and, 
regarded ns a paint lease, the bainapatra is 
incomplete as not sontaining the terms.and 


(2) 6 Ind, Саз, 443; 37 C. 8087114 О, W. N, 874, 
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stipulations considered nesessary and normal 
ly found in patni leases. 

On the whole we some to the oonalusion 
that the dosument in question does not effeot 
a present demise, and should be regarded as 
an agreement ereating in the plaintiff a right 
to obtain a paint lease on the performanse of 
eortain вопӣібіоов оп or before the 30th 
Aghran 1318, The dosument, therefore, does 
not require registration and so is admissible 
in evidenes, 

Inthis view we need not discuss the 
further sontention of the appellant that on 
the admissions sontained in the written 
statement of defendant No. 1 apart from the 
dosument, he is entitled to a deeres. 

' All the other neesssary findings of faot 
being in favour of the appellant, we desree 
the appeal, set aside the desrea of the 
Distriet Judge and restore the deoree of 
the Subordinate Judge with sosts in all 
Oourta, 


B, Ne Appeal decreed. 


OALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees 
No, 571 or 1916. 
June 3, 1920, 
Present :—Mr. Justise Teunon and 
Mr, Justice Newbould. 
NITYANANDA SARKAR anp on HIS DEATA 
HIS HEIR AND LEGAL REPRESENTATIVE 
. KALI KRISHNA SIROAR, MINOR, BY H18 
"NEXT FRIEND AND GUARDIAN BHUBAN 
MOHAN MAZOOMDAR— DEFENDANT- 
— APPELLANT 
* versus 
HARI MOHAN SARKAR AND OTRERS— 
RESPONDENTS, 
Landlord and tenant—Landlord can sue for rent 


usufructuary mortgagee of his tenant—Bengal 1enancy 
Act (VIII a 1886), s. 12, 


The landlord of а tenure can sue for rent “the 
"uüsufruotuary mortgagee of his tenant, the said 
morbgagee having taken possession of the mortgaged 


property. 
Kanwye Loll Bett v. Nistoriny Dossee, 10 О, 448; Б 
Ind, Deo, (m, &) 208, Vithal Narayan v. Shriram 
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Savant, 29 B. 891; 7 Bom. L. В. 318 and Bharub 
Chandra Karpur v. Lalit Mohun Singh ‚\2 О. 186 
at p. 189; 6 Ind. Dec, (x. в.) 126, followed. 


Appeal against а deores of the Distriat 
Judge, Murshidabad, dated the llth of 
December 1917, affirming that of the Munaif, 
Second Court at Berhampore, dated the 27th 
of Marah 1917. ` 

FAOTS appear from the judgment. 

Babu Bepin Behari Ghose, Junior (with him 
Babu Mohesh Ohandra Banerjee), for the 
Appellant,—The landlord must sue his own 
tenant, whatever may be my contract with my 
mortgagor. Hemendra Nath v. Kumar Nath 
Roy (1) was really a transfer of the entire 
interest by aertain oo-sharera. There the ques: 
tion was whether a release does not operate aa 
a transfer. If a tenure-holder transfers his 
entire interest, the transferee is liable for all 
covenants running with the land,—there is 
no doubt about that. In the present oaae the 
mortgagor retains the equity of redemption. 
Ishall be bound by my contracts with the 
mortgagor, Iam under no obligation to the 
landlord, I аш in possession as mortgagee, 
Iam notin possession of the entire lands, 
The ownership is with the mortgagor. It 
would have зеп something if I had been a 
transferee out and out. Iam inthe position 
of а sub-lessee. The landlord curiously gives 
up his tenant and sues me. Refers to seation 76 
(c), Transfer of Property Aot. The landlord 
is entitled to have his rent from hia tenant, 
There is no privity of contrast between me 
and the landlord. Kannye Loll Seit v. Nis- ` 
toriny Dossee (2) has no bearing on this 
oase. The mortgagee there entered his 
name ав а tenant, so that sase is no autho- 
rity. 

Babu Baranasibast Mukherjee, for the Re- 
8Spondents.—Í beg to make no other submis 
sions to your Lordships than to refer to 
Vithal Narayan v. Shriram Savant (3), Kannye 
Loll Sett vw. Nisioriny  Dossee (2) and 
Bharub Ohandva Karpur v. Lalit Mohun 
Singh (4). 

JUDGMENT.—The only question urged 
in thia appeal is the question whether the 
landlord of a tenure ean sue for rent the пап. 
fruetuary mortgagee of his tenant, the said. 
mortgagee having faken possession of thé 
mortgaged property. Both the Courts below 

(1) 12 C. Ww. М, 478. 

(2) 10 C. 448; 5 Ind. Рес. (м, к.) 298. 


(3) 29 B. 891; 7 Bom, L. В. 818. 
(4) 12.0, 185 at p. 189; 6 Ind, Doo, (х, а.) 126, 


^. Vol. LXIV) 
BARA KALIM 0, RAJENDRANATH ROY, 


have held that in fast he ean. The view 
they take is supported by the language of 
gestion 12 of the Bengal Tenaney Aet and 
also by the authority of the eases reported as 
Kannye Loll Seit v. Nistoriny Dossee (2), 
Bharub Ohandra Harpur v. Dalit Mohun 
Singh (4) and Vithal Narayan v. Shriram 
Savani (3). Accepting this view as sorrest, 
we dismiss this with costs. 


в. N, Appeal dismissed, 





CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 539 or 
' August 5, 1920, 
Preseni; —Mr, Justice Teunon and 
Mr, Justice Newbonld. 

Sheikh BARA KALIM—DzrFENDANT— 

. APPELLANT 
` . ^ versus 
.RAJENDRANATH ROY AND OTHERS— 

PLAINTIFFS — RESPONDENTS, 


Lease—Kabuliyat—Boundary description — Area 
description, 


Where a kabuliyat describes a tenancy by 
boundaries and also contains a statement of its 
area, if the boundaries given can be identified, the 
statement of area must give way to the description 
of boundaries. [р. 762, col. 1.] 


Appeal against a deoree of the Distrist 


Judge, Овева, dated the 21st of.December - 


1918, affirming that of the Subordinate Judge, 
Fifth Court, Daaea, dated the 8th of Oatober 
1917. 

FAOTS apvear from the judgment. 

Mr. Pugh (with him Babus Upendra 

_Lal Roy and Sarat Ohandra Dutt), for the 
Appellant.—The lease of the plaintiffs is in 
respeot of a land different from that in my 
possession, They, therefore, sannot maintain 
& suit against me on the strength of that 
lease, Even ifthe lands are identical, my 
lease being prior to their lease, it eaunot pre: 
vail over mine simply bsenuse one was 
granted by the manager and the other by 
the naib of the maliks. The question is whe- 
the naib had authority to grant the lease and 
whether the maliks recognised me. 

The ares cannot give way to the boundary, 
especially where there is в dispute abont 
the boundary. Moreover, the claim for mesne 
profits for the year :819 ія barred by limita- 
tion. In any oase . am entitled to eompensa- 
tion for improvements, 
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Babu Jogesh Ohandra Roy (with bim Baba 
Nabadwip Oharan Saha), for the Respond. 
ents.—There ia no question of law in this 
ease. The previous desision elearly operates 
as res judicata. See Gopt Nath v, Bhugwat 
Pershad (1). 

Babu Upendra Lal Roy, in reply.—A ques. 
tion san only be res judicata if it was desided 
by a Court which was sompetent to deside 
the subsequent suit. Refers to Misir Ragho- 
bardial v. Sheo Baksh Singh (2), Run Bahadur 
Singh v. Lucho Koer (3), Gokul Mandar v. 
Pudmanund Singh (4) and Shibo Raut v, 
Baban Raut (5). : 

JUDGMENT,.— This appeal arises ont of 
a suit for mesne profits. 

In respest of the lands now in question, 
the plaintiffs brought a suit, No. 459, against 
the present defendant and obtained а deeree 
on the 23rd Desember 1913. They took 
possession through the Court cn 26th July 
1914 (1321) and now slaim mesne profits in 
respeet of the years 1519 and 1320, 

The впібѓог deolaration of title and reco- 
very of possession was brought in the Court 
of the Munsif; while the elaim being over 
Re. 1,C00, the present suit has been brought 
inthe Oourt of the Subordinate Judge, 

. The Courts below have held that the lands 
now in suit are identical with the lands in 
respest of whieh the plaintiffs obtained a 
desree in the earlier suit and are also iden- 
tieal with plot gha of the lease granted to 
the plaintiffs on the 18th of June 1906 (1813), 
and that this lease granted by the landlord 
and his chief manager must prevail over 
an earlier lease granted to the defendant by 
an unauthorised naib, 

The contentions of the defendant.appellant 
before us are that the earlier lease ratified 
by acseptance of rent should prevail over 
the later lease in favour of the plaintiffs, 
and that the lands in suit haye been ineor- 
reetly identified with plot gha of the plaint- 
iffa! kabuliyat, that in any event in this ease 


(1) 10 C. 697; 5 Ind. Deo. (N. в,) 468... 

(2) 9 О. 439; 12 O. L. R. 620; 9 I, A. 197; 7 Ind. 
Jum 107; 4 Sar. Р. О. J. 895; Rafique & Jackson's 
P, C. Mo, 70; 4 Ind. Dec. (x. в.) 941 (P. Q.). 

(3) 11 C. 801; I2 1. А. 28; 4 Sar. P. С. J. 602; 9 
Ind, Jur. 202; 5 Ind, Deo. (N. в, 960 (P. O.). 

14) 290. 707: 29 IA. 1968; 6 C. W. N. 826; 4 
Bom, L, R. 798; 8 Sar, P О. J, 828 (Р, O.). 

(8) 35 0. 358; 12 О, W. М, 359; 7 O. L, J, 470, 
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area (1! pakhis 151 gandas)-should be pre- 
ferred to the deseription of boundaries, that 
the elaim for mesne profits for the year 1319 
is barred by limitation and that the defend. 
ant should іп any sase be granted sompen- 
sation for improvements. : 
It.was admitted in the Courts below that 
the naib in question had no authority to 
grant leases or make settlements, There is 
a finding in the Oourt of firat instanoe that 
the defendant Rohim, after the settlement 
with him in 1312, took posseasion‘and paid 
rent to the same naib; see for instancs Ёк. 
hibit H 3 of 1321, It із clear, however, from 
the judgment of the Distriet Judge that on 
first appeal this point was not taken, We 
have, therefore, no finding by him that the 
Exhibits relied on by the Sub-Jadge are 
genuine; and there is nothing to show that 
the rent paid to the naib was gcsepted by 
the landlord with knowledge of the fasts. 
The land in suit is a strip of oulturable 
land in the depreseions between ridges of 
Sal tree bear.ng ground in a Sal jungle or 
‘gar, These ridges or tongues of Sal bear- 
ing land ere known as teks, Plot gha of 
the plaintiffs’ kabuliyat is deseribed as bound. 
ed ол the east by the preeeding plot gha 


and by Deoshala Tek, on the west 
and north by the same WDeochala Tek 
and on the north by the  evltivated 


lands of Saiyad Ali, 2, e, by the boundary of 
Faridpur. The ares is stated to be 11 pakhis 
10 gandas 1 kira, 


Now if the boundaries given oan be identi, ` 


fied it iselear that the ordinary rule must 
be followed, and that the statement of area 
must give way to the deseription of bouud. 
aries, The boundaries have been located by 
ihe Courts below and indeed they found 
diffienliy only with respeet to the boundary on 
the north. The referenee there to Saiyad Ali, 
‘it was found, was a mistake for Safiruddin, 
but the alternative description, the boundary 
of Faridpur, left no doubt as to this boundary 
also. Whether the land in suit has been 
eorrestly identified with the  subjeet-matter 
ofthe previous suit and with plot gha of the 


plaintiffs! kabuliyat, is а question of fast and. 


we need. disauss itno further. . 

In the plaint ib was stated that the sgagon 
for gutting paddy is іп the month of Poush, 
The present suit was instituted on the 7th 
Magh 1322. The elaim for 1919, it is said; 
is, therefore, barred by limitation. But the 
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statement in the plaint is a general state- 
ment and in the Court of first іпвёапое no. 
issue was raised upon, and no evidense, 
direated to, this question. 

The claim for compensation is based on the 
allegation that the defendant reclaimed the 
land, No such slaim was made in the written 
statement, or in either Court below. We, 
therefore, find no reason for distinguishing. 
this ease from any ordinary ease of tres- 
pass, "The appeal is, therefore, dismissed with 
oosts, 

BN 


Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONAR’S 
. COURT. 
Finest Олуп, Arrear No. 58 cr 1 20, 
Angust 11, 1921. 
Present :—Sir Henry Drake. Broskman, J, O., 
and Mr. Hallifax, A. J.O. 
MANGALJI—PLAINTIFF—APPELLANT | 
versus 
RAMBHAOO ano orners—Dsvenpants — 
И RESPONDENTS, 
Hindu Law— Will —Interpretation —" Malik," means 
ing of—Alienation, absence of power of, effect of, 


'D , a Hindu, made a Willin 1895 in these terms;— 

"After my death К. (daughter) and zt pre: 
deceased son's daughter) shall be the owners, 
After K.s death J. will be.the owner of the entire 
estate inolnding that of К.” J. and K, died childless 
in 1907 and 19:5 respectively, Plaintiff claimed 
the estate as the heir of D. and the defendant 
resisted the claim as the devisee of K., who, it was 
alleged, was absolute owner under D.’s Will: 

Held, on interpretation of the Will, that K, was 
made absolute owner of an undivided share in D. 
estate and that the plaintiff had consequently no 
right to suceeed to that share. Гр. 756, col. 1.] 

' Hose D'Souza v. Serpes, 88 Ind. Cas. 9; 41 В, 70; 18 
Bom. L. B, 948, distinguished. Ы 

Surajmani v, Rabi Nath Ojha, 80 А. 84,12 C. W, 
N.231(P. 0.);5 A. L. J. 67; 18 M. L. J. 7; 10 Bom, 
L. B. 69; 7C. L. J. 181; 8 M. L, T. 144; 86 L A. 17 
(P.C.), Fateh Chand v. Rup Chand, 37 Ind. Cas, 122 
38 A. 446; 18 Bom. L. R. 900; 20 M, L. T. 481; 21 
О. W.N, 102; 4 L. W. 597; (1916) 2 M. W.-N. 587; 26 
©. L.'J. 182; 48 I. A. 183 (P, O.), Jogeswar Narain Deo 
у, Ram. Chandra Dutt, 28 С. 670; 22 I. A.87; 8 Sar. P. C. 
J. 18; 6 M. L. J. 76; 12 Ind. Dec. (м, в,) 445, Venkata 
Narasimha Appa Hao v. Parthasarathy Appa Rao, 28 
Ind, Cas, 166; 37 М. 199 at pp, 221, 222; (1914) M, 
W. ЇЧ. 299; 12 A. L. J. 815; 18 0. W.N. 654, 26 M, L, 
J, 411; 15 M. L. T. 285; 16 Bom. L. R. 828 411, А. 
51 (P. P.), Radha Prasad Mullick v. Ranee Mani 
Dassee, 35 О, 896; 12 О. W, М, 729 (Р, €.) 88 I, A. 
118 4M:L.T.23; 18 M, L. J. 287; 5 ALL. 460; 
10 Bom. L. R. 604; 8 С. L., J. 481P. 02, Moulvie 
Mohaned Shumsool Hooda v. Shewukram, 21. A. 7 ab 
P. 14; 14 B. L, В. 226; 22 W, В. 409; 8 Sar. P. C. J. 403; 
8 Buth, P. C. J. 48 and Nanabhai Ganpatrav v. Ache 
ratbai, 12 B, 122; 6 Ind, Dee, (х, s.) 667, referred to, 
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There is nothing in Hindu Law repugnant to the 
divesting of the estate, provided that the event upon 
the. happening of which the estate is to be divested 
happens, if at all, immediately on the close of a 
life in being at the time of the death of the testator 
and that the gift over be in favour of a person in 
existence at the time of the gift. [p. 765, col. 2.] 

The mere absence of an express power of aliena- 
tion does not suffice to qualify the presumptian of 
oe implied in the word “malik.” (p. 756, col. 

, N 7 
Appeal against а deerea of the District 
Judge, Nimar, dated the 19th February 1920, 
in Civil Suit No. 8 of 1918. p 

Memnsra. 
‘Kinkhede, for the Appellant. 

Mr. M. Gurta, for the Respondents. 

JUDGMBENT.—We are concerned in this 
appeal solely with the interpretation of а 
‘Will ofa Hindu named Dharamohand, who 
died on the 2lst Marsh 1898, The appellant 
before ns appears tobe Dharamohand’s nearest 
male agnate and the family tree may be set 
out as follows :— | | 
А ki GOKAL CHAND 





} 

Chatrusa, Welchand, ` 

[ | 

Mangalji, * Dharamchand, 

: Plaintiff. d 
f " 

d Chunnilal Kuar Bai. 
( 
e Jivi Bai. 
` Ohunilal pre.deasased Dharamehand 


leaving a daughter named Jivi Bai, who died 
obildless in 1907 at the вве of 24, Kuar 
Bai, who was already в widow when 
Dharamshand’s Will (Exhibit D 1) was 
exesuted on the 5th Marsh 1895, died 
ehildless on the 9th May 1915 at the age of 


0. ZEE" 

Exhibit D 1 purports to dispose of all 
Dharamehaná's property,  ineluding two 
houses ,& shop anda money-lending business 
besides moveables of various kinds. The 
material passages in the Will have been trans- 
lated as follows :— 

-“ fam infirm and my health is impaired 
by illnéss. Kuat Bai is my real daughter. 
Her husband died; about 11 or 12 years ago 
and sinsa then she lives with: me. She 
lopked after me well and’ kept me’ satisfied, 
JiviBaiismy gravddaaghter, ‘the daughter of 
my deeenged son Chunilal, She is. minor, 
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agod ll years, aad has lived with me till 
now, being brought up by me and Kasr Bai. 
Besides these two I have no one. 1 bese two 
are the ownera of my property and my heirs, 
1 have some distant kinsmen, but partition 
of lands, cto., wab effested in the tima of my 
‘father and these persona have no slaim 
whatever to my estate, I, therefore, exeonte this 
Will in favour of both Kuar Bai and Лу! Bai. 
I shall bo the owner and shall remain in 
possession, so long as I Hive, of all tho 
‘moveable estate which I havo myself acquired 
and also of the immoveable property whieh 
I bave acquired аса that which has some 
to my share fromthe time of my ancestors. 
„Particulars of this have been entered below, 
After my death уоп two, ù. e, Kuar Bai 
the owners and 
heirs, Kuar Bai should bring up Jivi Bai, 
and remain joint with her. After the death 
of Kuar Bai, Jivi Bai will be the owner cf 
the entire estate ineluding that of Kuar Bai. 
No one else has any right to the property and 
should eny one lay a elaim, it will be null and 
void." f 

The plaintiff claimed Dharamshand’s entire 
estate left by Kuar Bai, who admittedly 
remained insole possession. after the death 
of Jivi Bai, The defendants elaimed under 
a Will made by Kuar Bai, as to which the 
plaintiff pleaded infer alia that it is icopers- 
tive, Knar Bai having no right to dispose 
of the property. The Will of Dharamehand 
was admitted, but Kuar Bai was said ta 
have only a life-interest in Dharamehand’s 
property, the absolute ownership being bs. 
queatted to Jivi Bai and Kuar Bai having no 
right to dispose of any right by Will, 

For the defense it was eontended that 
under Exhibit D.1 both Kuar Bai and Jivi 
Bai became the absolute eo-owners of Dharam- 
ehand’s estate insush а way that on the death 
of either the survivor besame the full owner 
of the whole. 


The following was framed as a preliminary 
issue, whioh has beeu deoided without the aid 
of any oral evidence:— 


"Did Kuar Bai obtain an absolute owner- 
ship of half the property bequeathed: by 
Dharamehand under the Will exeonted by 
himor did she only get a life interest in 
the property? After the death df Jivi Bai, 
did Kuar Bai bessme the full owner of ths 
whole propérty P” 
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Both these questions have been desided in 
the affirmative, the Distriet Judge remarking 
as follows:— . 

"It seems to me thatthe intention of the 
testator of giving an absolute estate in his 
property after his death to the two persons 
named in his Will sould not have been 
more olearly expresaed than it has been 
done in the Will, There ean be no question 
of Kuar Bai having a life interest in the 
estate with a gift over tothe granddaughter. 
Both Kuar Bai and Jivi Bai were to inherit 
the estate at ones upon the testator’s death, 
presumably in equal shares, and after Kuar 
Bai's death the whole estate was to pass to 
Jivi Bai. The testator thought that Kuar 
Bai would die first in the natural eourse 
of events and did not 
possibility of Jivi Bai being the first to die. 
Consequently he made no provision for that 
eontingeney. It ія, however, only to be sup- 
posed that if he intended Jivi Bai his 
- granddaughter to susseed to the whole of 
his:property after the death of his daughter 
Kuar Bai, he would wish his own daughter to 
sueseed to the whole property if she survived 
the granddaughter," i 

The reversioner's slaim was aosordingly 
'dismissed and he has preferred this appeal. 

It is eoneeded that the words ‘тайр 
wa warts,” by whieh the estate given to Jivi 
Bai and Kuar Bai is desoribed in the 
. Will, suffice to bestow · ап absolute estate 
even where the devisee is a daughter or 
& granddaughter. It is also sonseded that 
if Jivi Bai bad survived Koar Bai, she 
would have taken the whole of Dharam- 
shand’s estate absolutely. The appellant 
elaims only that undivided half of the 
estate whieh was left to Kuar Bai, the 
‘other half having admittedly passed at 

Dharamshand’s death to Jivi Bai absolutely. 

: It is urged that the omission to provide 
for the eontingeney of Kuar Bai surviving 
Jivi Bai indisates conclusively that Kuar 
Bai was intended to take only a life in- 
' terest, and stress is laid upon that passage 
of the Will whieh Isys down that Kuer 
Bai should bring up and remain joint 
with Jivi Bai. The omission of any ex- 
press eonferra] of a power of alienation 
upon Kuar Bai is relied upon as a fufther 
indieation that Dharamehand did not wish 
his widowed and ohildless daughter to take 
any absolute interest. 
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'$.e, to construe the Will, 
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For the respondents it is urged that 
Dharamchand’s intention was clearly to 
benefit none but Kuar Bai and Jivi Bai; 
that the use of the expression “malik wa warts” — 
to indieate the estates conferred sonolusively 
shows those estates to be absolute in 
acocrdanas with the desisions of the Privy 
Counsil in Surajmant v. Rabi Nath Oika (1) 
and Fateh Ohand v. Rup Ohand (2); and 
that the expreas designation of Jivi. Bai 
as the sole owner on the death of Kuar 


. Bai eannot ont down the original grant of 


an absolute eetáte to eaeh of the two 
ladies, there being nothing in it insonsiatent 
with the .sontinnanee -of sueh an estate in 
Kaur Bai, should she.survive Jivi Bai. : 

"Were it not for the. express provision 
made to sover the sontingensy of Kuar 
Bai pre-deseasing Jivi Bai, it would be 
slear that saeh lady took an absolute 
interest in one-half of Dharamehand’s 
estate: see Jogeswor Narain Deo v, Ram 
Ohandra Dutt (3). : 


For the appellant we are referred to 
the following passage in Venkata Narasimha 
Appa Row v. Parthasarathy Appa Row (4) ав 
indieating the sorreetness of the appellant’s 
eontention :— 


"In all oases the primary duty: of а 
Court ів to ascertain ` from the language 
of the testator what were his intentions, 
It ія true that 
in so doing they are entitled and bound 
to bear in mind. other matters than merely 
the words used. They must eonsider the 
surrounding sireumstanses, the’ position of 
the testator, his family relationships, the 
probability that he would use words, in & 


(1) 80.4.84; 12 0. W. N. 281 (P, C; 6A L, J, 
67; 18 M. L. J. 7; 10 Bom, L. Е. £9; 7 0.1. J. 131; 8 
M. L. T. 144; 85 I, A. 17 аР. О.) й 

(2) 37 Ind. Cas, 122; 38 А. 446; 18 Bom. L. Е. 900; 
20 M L.T. 481; 210, W. N.102; 4 L. W. 597; 
(1916) 2 M. W. N. 667; 260, L. Ј. 182; 48 I. A. 188 


P. O.) 
, (8) А С. 670; 22 I, A. 37; 7 Sar Р, С. J. 13; 0. М, 
L. J, 76; 12 Ind. Dec. (м. в.) 445, 

(4) 28 Ind. Cas. 166; 87 М, 199 at рр. 221, 2221 
(1914) М. №, N. 259; 12 А. L.J, 815; 18 с. ү, М, 
554; 26 M, І, J. 411; 15 М, L. T, 285;16 Bom Т. Ry 
828; 41 I, А, 61 (Р. O.)., 
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| partienlar sense, and many other things 


whish are often summed up ia $b3 33 aewhat 
pistureaque figure: ‘The Oourt is entitled to 
put itself into the testator's armehair.’ Among 
sush surrounding ‘sireumstanses whish the 
Ооп is bound to sonsider, none would be more 
important than rase and religious opinions, 
and the Court is Бопой to regard as pre. 
sumably (and in тапу oases certainly) 
present to the mind of the testator in- 
fueness and aims arising therefrom. But 
all this -is solely asan aid to arriving at - 
в right eonstrostion of the Will, and to 
assertain the meaning of its language when 
used by that partieular .testator in that 
dosument. So soon as the eonstraction is 
settled, the duty of the Court isto oarry 
oat the intentions as expressed, and none’ 
otfhar, The Oourt isin no.case justified in 
adding to testamentary dispositions, If they 


: transgress any legal restriations, they may ba 


disragarded, If they leave any eventuality 


-unprovided for, the estate must, in база 


that eventuality arisss, ba dealt with acsord- 
ing to the law whieh provides for sucses. 
sion of proparty in the absanoe of testa. 
mentary diresationa applying "thereto, But 
tha Osart never adds to a Will anythiag 
whish neads.to ba done by testamentary 
disposition. In alleases it must loyally oarry 
out the Will as properly construed, and 
this duty is universal, and is true alike 
of Willa of every nationality and every 
religion or rank of life." 3 ` 

Our attention is also invited to Radha 
Prasad Mullick v. Ranse Mani Dassee (5), and . 
in partisular to the passage quoted by their 
Lordships of the Privy Oouneil from 
Moulvie Mohamed Shumsool Hoodz v, Shewuk. 
ram (6) whieh runs as follows ;— 

Iu eonstrning the Will of a Hindu it 
is поё improper to take into sonsideration 
what are known to ba the ordinary notions 
and wishes of Hindus with raspast to the 
devolution of property. It may be assumed 
that a Hindu .generally desires that an 
estate, espasially an anaastral estato, shall ba 
retained ia his family: and it may be assamed 
that аз a general rale, at all events, women 


(5) 85 C. 896; 120. W, М. 723 (P. 0.; 33 L A. 
118; 4 M. L. T, 23; 18 M. L. J. 237; 6 A. Li d. 460; 
10 Bom. L. Е. 604; 8 0. L. J. 48 (P. C.). 

(6) 21. A. 7аір. 14; 14 BLL, R.226;22 W. В. 
409, 3 Sar, P. C. J, 405; З Suth, P. O. J. 43, 
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do not take absolute estates of inheritanss, 
whish they are enabled to alienate,” . 

In the Madras oase (4) their Lordships had 
to deside whether a joint power of adop. 
tion given £o the testator's widows sould 
be aeted upon when one widow was dead, 
and they auswered this question in the 
negative, on the ground that they sould 
not provide for a period of time whieh 
the testator left unprovided for and so make 
an addition to his testamentary dispositions. 
In the present case it is unneaessary- to 
go outside Exhibit D-1 to asaertain, firstly, 
that the testator intended to debar his 
reversionera from the sucsession and to 
give his daughter and granddaughter eash 
an absolutes estate, In Radha Prasad 
Mullick v. Hanes Mant Dassee (5) (above 
sited) the testator, by exeluding his daughter's 
daughters from the suesession, was held to have 
shown in the slearesí manner possible ап 
intention that their mother’s estate should not 
be absolute. In the present ease the Distriet 
Judge seems to us perfestly right in think. 
ing that the testator's failure to provide 
expressly for the possibility of ^ Kuar Bai 
surviving Jivi Bai was due to the obvious 
improbability of the younger woman dying 
before the elder. If the appellant's eon. 
tention were eorrest, it would be nesessary 
to ‘hold that the testator intended the 
absolute estate in’ Kuar Bai’s undivided 
half share to go eventually to his 
reversioners, although the Will itself ex- 
pressly treats them as having no rights 
whatever, There is nothing in Hindu Law 
repugnant to the divesting of the estate, 
provided that the event upon the happen. 
ing of whieh the estate ia to be divested 
happens, if at all, immediately on the 
olosa of a life in being at the time of 
the death of the testator and that the 
gift over be in favour of а person in 
existence at the time of the gift: see the 
numerous authorities eited in Trevelyan’s 
"Law relating to Hindu Wills” (page 123, 
Sesond  Hdition). From the -faet that 
Dharamehand arranged for the divesting 
of Kuar Baisestate on her death, it by no 
means follows that he did not intend that 
estate to be absolute and in support of 
this* view we may refer to  Nanabhasi 
Ganpatrav v. Achratbai (7), where the Will 


(7) 12 B. 122; 6 Ind, Deo, (х, s.) 567, 
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to be construed bequeathed all the testator’s 
estate to his wife and three minor sons, 
diresting alsp as follows:— 

“In the event of my wife’s demise pre- 
vious to my sons attaining their full age 
of 2l years, to entitle them to elaim their 
respective shares of whatever may be left 
after marrying, eto.. then І direst my 
surviving executors will sesure my property 
and divide the whole among sush sona or the 


‘survivors of them." 


Farran, J. at page 132 held the sorreot 
sonstrustion of these direstions to be that 
the wife took an equal interest with her sons 
in the estate, liable to be defeated in the event 
of her death before the sons attained the age 
of 21 yéars when they were to be entitled to 


_slaim their shares. 


The appellant’s Connsel referred us 
also to Rose D'Souza v.. Serpes (8). 
But the Will іп -tbat ease oan be readily 


. distinguished from the one now under воп: 


sideration, inasmuch as the devise to the 
testator's brother was not only aeaompanied 
by в strict injunetion against alienation, but 


‘was followed by a device to the brothe:'s 


‘ehildren to take effeot on their father's death. 
It ia true that in the present osse no express 
power of alienation is given to Kuar Bai by 
the Will, but there.is 4 similar omission in 
the ease of jivi Baislro, and we have, not 
been referred to any authority for the pro. 
position that the mere absence of an express 
power suffices, to qualify the presumption 
of absolute ownership implied in the word 
malik?” 


For these reasons we oonsider that Kuar- 


Bai was by tbe Will made absolute owner of 
an undivided share. in Dharamehand’s estate 
and that the plaintif has eonsequently no 
right to suseeed to that share, This appeal 
aesordingly fails and is dismissed with вов{в. 
In the Courts below costs will be paid as 
already ordered. 

5 6. В. р. Appeal dismissed, 

. (8) 88 Ind. Cas, 9; 41 В, 70; 18 Bom. L, В, 948. 
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OALCUTTA HIGH OOURT. А 
APPEAL FROM APPELLATA Юесвве No. 2497 
or 1919.. 
_ January 3, 1921. А 
Рувгепі : —Mr..Justioe Teunon. 
PURNA OHANDRA DAS aap ANOTHE t— 
PUOAINTIFFA— ÀPPRLLANTS 
versus ч 
JOY LAL PAYADA —DEFZ8DANT — 
RESPONDEAT, . 


Landlord and ienant— Adverse possession —4Acquist, 
tion of limgted interest—Ejectment, suit Jor— Bengal 
Tenancy Act (VIII of 1885), s. 49 (b). 


. D. was &.vaiyat in respect of a holding under 
B, а permanent tenure-holder, Under D.. was an 
under-raiyat of the name of K., whose interest was 
purchased by the defendant in ‘87. The lease by 
D.to'K. purported to be a permanent one and was 
‘granted without the consent of B Tn execution of a 
decree for arréara of rent against D the raiyat, B, 
bought the holding ів 19.3 and settled the same with 
one C.in 1£05 and again with О 'в sons in 1912. Mean- 
while the defendant remained in possession till the 
year 1917, when the present suit was brought by О? 
&ons to ojeot the defendant as their under-raiyat after 
the service of notice to quit under the provisions of 
section 49 (b) of the Bengal Tenancy Act: 

Held, that inasmuch as the permanent lease grant. 
ed by D to K. was void and as from 1903 onwards 
the defendant had been in possession,. he by 
more than 12 years’ possession prior to the suit 
acquired a good title’at least to a limited interest 
as against the landlord and that C. and his sons 
were not entitled to treat the defendant as their. 
under-raiyat, who could not, therefore, be ejected at 
their instance. [p. 757, col. 2.] ў 

Peary Mohwn Mookerjee v. Badul Chandra Bagdi, 28 
0,295, 6 О. w. N. 810 and Gangadhar Mandal v, 
Rajendra Nath Ghosh, 19 Ind. Cas. 652; 17 C. W. N, 


860, referred to. E roy 
Appeal against a .deseree of the Addi. 
tional Subordinate Judge, Howrah, dated 
the 25th of August 1919, reversing а 
deeree of the Munsif, First Court at Howrah, 
dated the 16th of May 1913, ; 
FAOTS appear from the judgment, 


Babu Manmatha Nath Ganguly, for the | 


Appellants.—The plaintiffs are the appellants, 
The appeal arises out ofa suit for ejest. 
ment. My ease is that I took settlement 
from the superior landlords, who obtained 
а. desree against Debnath and  purehased 
in exesution thereof the holding whieh 
was settled with Besharam, on whose, 
default it was again sold and was settled 
with the plaintiffs. The defense was that 
Debnath, the original tenant,. had granted 
a permanent lease to defendant, ` 16 has been 
found by both Courts that Debnath was 
a raipat, The défense that the-defendant 
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was а ratyat was negatived, The learned 
Judge has dismissed the snit, holding that 
аз the plaintiffs had taken no steps for 15 
years to ejest the deféndant who was a 
trespasser, the suit was barred by limi- 
tation. “My submission is that the de- 
fendant who was a trespasser should have 
basn treated às cna not holding under a 
registered lease, He sannot be treated as 
aa - ordinary trespasser. His position is that 
of an under-razyat. Refers to Fazel Sheikh v. 
Keramuddz Shetkh (1). The oases of Peary 
Mohun Mookeries v. Badul Ohandra Bagdi (2) 
and Gangadhar Mandal v. Rajendra Nath 
Ghosh (3) are alearly distingnishable. The 
: ease of Ohandra kanta Nath wv. Amjad Alt 
Hazi (4) supports my sontention. If the 
original tenant has  induoted the defend. 
ant, he must be treated as. an under-ratyuí, 
the permenant lease being void: under the 
law." 

‚ Babu Анада Nath Mukheriee for Moulvi A. 
E. Fuslul Над, tor the Respondent.—Dabnath 
was only а tenant and as sueh he had no 
right to exeoute а permanant leass in favour 
of Khirode, the defendant's predesessor. ín 
1903 the landlords sold the tenaneg.  There- 
fore, whatever title the defendant or the 
original tenant had, merged in the landlords. 


Therefore, the defendant becomes a trespasser. 


who has been paying no rents to anybody, 
My title has, therefore, been aaquired by 
adverse possession, A now tenaney has been 


created. І am not, therefore, liable to eviction 


-any way. 

Babu Manmatha Nath Ganguly briefly 
raplied. 
, JUDGME NT. —Ín this вазе the fasts are 
аз follows:—Certain parsone, spoken of as the 
Kunda Babus, are the holders of a permanant 
tenure, Under them was a raiyat of the 
name of Dab Nath or Dab Narain Ghoas. 
Under Dab Nath again was ап under-ratyat 
of the name of Khiroda, whose interest was 
purehased by the present defeniant in 
1897. In exeeution of a desrea for arreara 
of rent against Dab Nath the Kundu Babas 
bought the holding in 1903. Thay sattled 
the holding with one Basharam in 1905 and 
. again with Booharam’s sons in 1912, Mean. 


(1) 60. W. N. 918, 

(2) 28 C. 205; 6 C. W. N. 310. 

(3) 19 Ind. Cas. 652; 17°C. W. N, 880. 

(4) 61 Ind. Саз 466; 32 0. L. J. 298 (F, В.); 25 C. 
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while the defendant remained in possession 
anl ha has continued in possession until 
the present day. Bseharam’s sons brought 
their suit in the yoar 1917, in order to 
ejest the defendant as their under-ra?yaí 
aad after serviss of notíse to quit under 
the provisiona of sestion 49 (b) of the 
Bangal Tenansy Aet. The lease granted by 
Dab Nath to Khivoda was a permanent 
lease and not having been granted with the 
landlord'4 consent, was void as against the 
Kundu Babus, the landlords, who sould have 
prosesded to ejeet Khiroda or her suecessor, 
the defendant, without noties, as has been 
held in the ease of Peary Mohun Mookerjee 
v. Badul Ohandra Bagdi (2) and Gangadhar 
Mandal v. Rajendra Nath Ghosh (8), The 
result is that from 1903 onwards the 
defondant has been in possession and by 
more than 12 years’ poasession prior to, the 
suit bronght by Besharam's heirs asquired 
в good title at least to a limited interest 
as against the landlords, The result would 
appear to bs that the Subordinate Judge 
is right in holding that Basharam and his 
8023 асе not entitled to traat the defendant 
as their under raiyat and that he eannot be 
ejested at their instanse.’ 

Thia appaal is, therefore, diini with 
возів. , 

B. N. Appeal dismissed, 


ee 


OUDH JUDICIAL COMMISSIONER'S 
ООПТ. 
Frasr Civit Аргкл: No, 10 or 1920. 
| .— April 5, 1971, 
Present : —Mr. Daniels, А, J. C,, 
and Mr, Lyle, A. J. О. 
QHOKHEY SINGH ANDOTHERS— 
PAAINTIEF J— ÀAPPELLANTS 
versus 
HARDEO SINGH awp OTHERS — 
DazrESNDANT3—RE PONVE NTS, 

Hindu Law —Álienalion by father—Suct for posses. , 
sion by son —Cause of action—After-born son—Limita- 
tion Act (1X of 1903), ss.6, 7, Sch. I, Art 126— 
Mortgage-—Redemption guit —Clog on redemption — 
Nine-tenth considertion for — necessity —Trans ction 
valid, 


TRe cause of action fora suit bya Hindu to 
set aside an alienation of aucestral property by his 
father, is & single cause of action and accrues, 
under Article 123, Schedule I of the Limitation 
Act, when thealienee takes possession of the prop- 
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erty: and while an after-born son is entitled on 
his birth to take advantage of this cause of action 
and to challenge the alienation fot want of neces. 
sity, he does not get a fresh canse of action on 
his birth and cannot take advantage of his minority 
under section 6 of the Limitation Aot, nor can he, 


` ander section 7 of the Act, tack the period of his 


minority on to the period of the minority of his 
elder brother who was born before the date of 
Sliendtion. [pp. 760, 761, cols. 1 & 2.] 

Raja Ram Tewary v. Luchmun Pershad, 8 W.R, 
15, Lachman Das v. Sundar Das,69 Ind. Cas. 678; 1 
L. 558, relied upon. 

A redemption suit is one in which the plaintiff, 
Bocepting the position of а mortgagor or of a person 
interested in the equity of redemption, asks for 
possession in accordance with the terms of the 
mortgage on payment of the amount due under it, 
p. 759, col. 1.] : . 

A suite bys Hindu for possession of ancestral 
property, alienated by his father, on payment of a 
‘part of consideration, which the plaintiff admits to 
be for legal necessity, while he denies legal neceg- 
&ity in respect of the remainder of the considera. 
‘tion, is not {and cannot, by an amendment affect. 
‘ing only the Court-fees and not affecting tle reliefs 
claimed in the plaint, be converted into) a suit for 
redemption. The nature of the suit depends on 
‘the averments in the plaint and the relief claimed 
‘and cannot be afféoted by the fact that in answer 
to a plea of limitation the plaintiff has turned 
round and alleged the defendant to be in possession 
as mortgagee. | p. 759, cols. 1 & 2; p, 760, ool, 1.) 

7 "Along term is not in itself sufficient to constitute 
a clog on the’ equity of redemption. [p. 762, col 1.] 

Nine-tenths of the mortgage money being found 
to have been, borrowed for legal necessity, the 
transaction was held, on the authority of Buniyad 
Húsain v. Mata Singh (1), to be justified, even though 
a comparatively small additional amount had been 
borrowed in cash. [p. 762, col. 2; р. 768, col. 1.] 

Appeal against a deeree of the Subordinats 
Judge, Sitapur, dated the 12th January 1920, 

Messrs. Bisheshwar Nath Srivastava, Ohkail 
Bihari Lol and Rajeshwart Prasad, for the 


Appellants, 
Messrs. A, P. Sen and Н, К, Ghosh, for 
Respondents Nos. 8 to 5. 
JUDGMENT.— The suit ont of which this 
appeal arises was brought by the plaintiffs. 
appellants to set aside an alienation made by 
their respeetive fathers Hardeo Singh and 
Ganga Bakbsh Singh in favour of the son- 
_ testing respondents Chandrika Bakhsh Singh, 
Umed Singh and Chhutkan Singh. The 


fret two plaintiffs are the sons of 
Hardeo Singh and the other four the 
sons of Ganga Bakhsh Singh, MHardeo 


Singh and Ganga Bakhsh Singh were 
made parties to‘the suit, but put in no appear. 
anse. It ів eommon ground that Hardeo Singh 


2 86 Ind, Cag. 57: 19 0.0, 122; 30. LJ, 
gi Я i 
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and ‘Ganga Bakheh Singh had separated prior 
to the transaction in dispute, but that eash of 
them forms a joint family with his own sons, 
The transaction whieh it was sought to set 
aside was a  mortgage.deed exeented by 
Hardeo Singh and Ganga Bakhsh Singh on 
15th November 1896 in lien of a sum of 
Rs. 20,000, The consideration eonsisted of 
four items. The plaintiffs admitted that one 
item of Ra. 7,792.6.9 was borrowed for legal 
nesessity. They expressed their willingness 
to re pay this amount. They denied legal 
neeessity in гевреоб of the remainder of the 
consideration and also alleged that there was 
no legal nesessity for the terms of the mort. 
gage exesuted by their respestive fathers, 
They asked for a deeree for possession of-the 
mortgaged ^ property on payment ‘of 
Ra. 7,792.6.9 or any other sum whish might 
be fixed by the Court, ; 

The defendants pleaded that -the whole of 
the consideration was for legal nesessiby; 
They also raised a plea of limitation based 
on Artiele 126 of the Limitation Aet, The 
plaintiffs thereupon filed a replieation allog. 
ing that as the defendants were in mortgagee 
possession, the period of limitation was sixty 
years, A number of issues were framed, such 
as whether the property was joint family prop. 
erty, whether the deed was exeouted in lieu 
of antecedent debt and legal певеввіёу, who. 
ther the plaintiffs sould obtain possession 
of the property befora the period of the 
mortgage and whether the suit was barred 
by limitation. Three of the eleven issues 
raised direetly the right of the plaintiffs © 
either individually or eollestively to ohal. 
lenge the validity of the mortgage deed 
namely : — | | 

leue No. 4.— Can the plaintiffs born after 
the mortgage-deed was exesuted question the 
same P ; 

Issue No, 5.—Oan the plaintiffs Nos, 1 and 
2 challenge the validity of the mortgage 


‘executed more than twelve years ago P 


‘Issue No. 7,—Are the plaintiffs estopped 
from challenging the validity of the mort. 
gage? 

When the evidence was somplete, the casa 
eame up for argument nearly eight months 
after the date of issues. .On the sesond day 
of the argument the plaintiffs elaimed to 
treat the suit as one for redemption, thereby 
avoiding the diffeulty regarding limitation, 


. The defendants objected, urging among other . 
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things that the suit had been valued ав а suit 
for possession and. Court-fees paid on this 
basis. The plaintiffs’ Counsel offered to рву 
the additional Oourt-fees nesessary for a 
redemption suit. The defendants said they 
had no objeetion to the Oourt.fees being paid, 
but they sould not admit that the suit was 
опе for redemption, The additional Court. 
fees were fhereupon paid and the plaintiffs 
amended paragraph 10 of the plaint whish 
related to the valuation of the slaim for tha 
purpose of Oourt-fees and jurisdietion, This 
was the only amendment made, No ehange 
was made either in substantial averments in 
the plaint or in the relief alaimed. The defend- 
ants objeoted that to treat the plaint as one 
for redemption would be to alter the nature of 
the suit, whieh would have to be tried de novo, 
The Oourt, in allowing the amendment, ex- 
pressly reserved its desision as to whether 
the suit as originally framed was one for 
redemption or possession, and said that if it 
finally desided to treat the snit as one for 
redemption, the objestion of the defendants’ 
Pleader would be eonsidered, if nesessary. 
: The finding of the learned Subordinate Judge 
ів that the anit was a suit for possession and not 
в redemption suit and that it was barred by 
Artisle 126 of-the Limitation Ast, as posses- 
Sion was taken by the mortgagee in 1896 and 
1902 and the snit was not fled till 15th 
, February 1919, more ihan 22 years after the 
former and sixteen years after the latter date, 
The plaintiffs, the learned Subordinate Judga 
found in substanse, were on the horns of a 
dilemma, If their sait was a anit for ров. 
session, as in faet it was, it waa time barred. If 
on the other hand it was possible to treat the 
guit as a redemption suit, it was premature, 
the period fixed by the mortgage not having 
. expired, i 
. Tt has been argued here, as it was argued 
in the Oourt below, that tha suit was in 
substanse a redemption suit. This plea is 
slearly untenable. A redemption anit is one 
in whish the.plaintiff, assepting the position 
of mortgagor or of & person interested in the 
equity of redemption, asks for possession in 
accordanse with the terma of the mort- 
gage оп payment of the amount due under 
it, In the present ease the plaintiffs did not 
admit the validity of the mortgage and they 
- asked for possession, поё in aseordanse with 
but sontràry to its terms, Their. plaint was 
neither stamped эз а plaint in a mortgage 
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suit, nor was it in a form praseribad for sueh 

suita by Appendix A to the First Sehedule 

to the Code of Civil Prosedure (Form No. 46). 

‘The suit was one of a kind whish is seen 

every day in our Courts and is based on the 

rule of Hindu Law that the manager of sa 

joint family is not entitled to alienate joint 

family property exept for eertain neeossary ` 
purposes, and that if he does ao, his aet ia not 

binding on the во pareeners whose interests 

are affested. It is quite true that the plain- 

. tiffa admit that one item of the eonsideration 

was borrowed for legal neeessity, but they 
do яо in seaordanee with the prineiplo, whieh 
applies equally to sales and mortgages, that 
a во pareener seeking -to resover joint family 
property illegally alienate] must re-pay any 
portion of the eonsideration by whieh he has 
benefited. They do not offer to re-pay the 
amount in aecsordanse with the terms of the 

mortgage or admit that they were in any 
way bound by those terms. Оп the eontrary 
in. paragraph 6 of the plaint they denied that 
any of the terms of the mortgage were justi- 
fied by legal nesessity. 

It has been urged in argument that it is 
open to the mortgagor ina redemption suit 
to deny the reesipt of part of the aonsidera. 
tion. This does not affeat the’ question, 
The sonsideration for the mortgage is the 
amount actually advanced by the mortgagee, 
and it is always open to a party to 
any transaction whieh involves consideration 

“to prove that the true eonsideration was 
less than the ostensible eousideration. It 
is also urged that a mortgagor aan always 
dispute along term in a mortgage on the 
ground that it sonstitutes a slog on the equity 
of redemption, The eause of astion here 

- is entirely different. Itis that, though the 
mortgage money may have bean advanced 
in full, the great bulk of it was borrowed for 
purposes not binding on the plaintiffs who 
were зо owners of the property and, therefore, 
the mortgagors had no right to make the 
mortgage whieh they did make. It is not 
denied that the word “alienation” in Artiele 
196 of the Limitation Ast imoludes а 
mortgage as-well as a sale, and the suit is 
preeisely the kind of suit to whieh that 
Artisle ia applieable. Д 

“It, is next sontended that even if the 
suit was originally oae for possession, it 
has been changed into в suit for redemp- 
tion by the amendment of the plaint whien 
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the lower Oourt allowed, Thera is alearly 
no ,8t batanae: in‘tho. aontéention, Ths amend. 

ment, as'we'hava: sean, affeated. only the 
paragraph of the plaint relating to Oouri-- 
feos, It did not affect tha raliefs- or the 
nature of the suit, and the lowar Court 
in allowing it expresaly resarvad ifs‘ daaision 
on the latter point, Nor is the question 
affested by paragraph 15 of their replisation, 
on which mush stress ha: bsen laid, Тһе 
nüture of tha suit depends on the avermenta 
ih tlie plaint and tha relief claimed and 
‚ cannot Бе. affested by the faet that in 
auawer to а` plea of limitation, the plaint. 

iifs elaimed that as tha defendants were 
in possession as morbgagees, the suit was 
in time if brought within sixty years. 

We have next to consider the question 
of limitation under Artiele 126. It is not 
disputed that if this Article applies, the 
suit. was barred as against the firat two 
pleintiffe, the sons of Hardeo Singh, who 
were ‘of age when the mortgage was ехе: 
eüted. As they with their father form-a 
separate joint family from the other plaint- 
iffs, the tuit olearly fails as regards their 
halt share inthe property. The eontest on 
this issue is as to the plaintiffs Nos. 3 
tó: 6, li'has been found by the learned 
Subordinate Judge, and the finding is acsept- 
ed by the respondents in this, Court, that 
ihe plaintiff No, 3 Maharaj Singh was 
already beri at the time of the mortgage, 
The plaintiffs Nos. 4 to 6 were admittedly ` 
born after it and have, therefore, under the 
rule laid down in Tulshi Ram v. Babu Lal (1) 
and sosepted by this Court in several oases, 
a right to challenge the alienation, provided 
they’ did so within limitation, The parties 
aceept the finding of the lower Court that 
thé plaintiff No, 3 attained his majority in 
19.3 and that as against him, on the 
assumption that Artiele 126 applier, the 
suit would be barred, unless he is entitled 
fo ‘take advantage of the minority of his 
younger brothers, The plaintiffs Nos. 4 
fo^ 6 аго в minors. Their oase із that 
they.got a fresh sause of action on their 
birth, whioh owing to the operation of 
gestion 6 of the Limitation Ast has not 
yet expired, or in the alternative that there 
wes a joint sause ‘of action and that 
under section 7 of the Ast they were 


E (1)-10 Ind, Cas, 908; 88 A, 654; 8 A, Li 4188, -- - 
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entitled to task the period of their minority 
on to the period of the miaority of their 
elder brother. Thera is authority ‘both of 
this and other High Courts agiinsi theas 
sontentions and apart from authority, they 
appaar to bs вопітагу to tha plain text of 
the Act. The eause of action under Artiald 
126 arises when the alienes takes possession 
of the property. The proparty consisted 
of a twelve-annas share in Mauza Sakrara 
with hamlets of Dahru, whish in ворвв- 
quenes: of п subsequent partition now 
eorrasponds to half of Mahal: Dabipur, 
Dhaunkalpur, Hardeopur and Gangapur 
of Mauza Sskrara, Of this twelve annas 
share the mortgagee admittedly got роввев» ' 
sion of ten annas in 1826 ani of- the re- 
maining two annas in 1902, The canes 
of action is a single eanse of action, The 
plaintiffs "Nos. 2 ёо .6 besame entitled*- on. 
their birth to- take advantage’ of this“sausé 
of action, but they asquired no fresh сапа 
of action, 

The question whether a fresh  eause of 
astion aosrues to after born sons on their 
birth in oases of this kind was eonsidered 
by the Jndisial Commissioner in a resent 
ease whieh has not yet been reported— 
Second Civil “Appeal - No. 242 of 1920 
desided оп 23rd Deoember last*, -In hia 
judgment in that ease the learned Judisial 
Commissioner BAyB :— . 

“It is not oorreot to say that by reason 
of their being born into this family, these 
plaintiffa acquired a fresh right of guit 
for the purpose of attasking an  aliena- 
tion whieh was made by their” great: 
grandfather before they were born, A 
number of authorities wera sited before me, 
but I rely upon a ruling of their Lord. 
ships of the Privy Counsil whish is re:' 
ported as Ujagar Singh v. Pitam Singh (2), 
There, in discussing the rights whioh 
aserned to-a person who was born into 
a joint Hindu family, it was held that 
birth into a--Hindu family did not eonfer 


upon the person so born any right to 
bring а suit, the reason being that a 
right to bring a suit to  ohallenge `во 


alienation of the Jint family property waa 
in по sense а share in the. ansestral estate 

(2) 4 A. 120;8 LA. 190; 4 Sar. P, С. J. 275; 2 
Ind. Dec. (x. в.) 579. 


* Since reported as Oud Behari Singh vi Bera 
Bali, 61 Ind, Cas, 891; 8 O, 1. J. 206—[Ed. ]. | 





Vol. LXIV] 
CHOKHEY SINGH t. HABSEO SINGH. 


of the father, 

` "As the e3se stands, 16. appaara to me 
that a oause. of asiion to ohallenga this 
alienation, made in favour of the mortgages 
in the year 1909, same into existence ‘in 
that year and that no fresh eause of aetion 
asorued _thereafter to any otber peraon, Ifa 
euit was not brought upon that cause of action 
within 12 years from the date from whieh it 
nssrued, then itis no longer entertainabla, 
1 hold that the plaintiffs here were not 
entitled to say that à fresh oxase of action 
for a suit of this kind asorued to them 
from their birth,” 

With this view of the law we are in 
entire agreement, 

The alternative plea is based on sestion 
7 of the Limitation Ast. That  seatiop, 
however, depends for its applieation on 
whether the right olaimed was аб its 
inception a joint right. Seotion 6 deolares 
the general rule as to disability; seetion 7 
applies that rule to the case of a right 
-arising in favour of several persons some 
of whom are under a disability. Section 6 
requires, as a eondition preaedent to limita- 
tion, being extended on a&eoount of the 
disability, that’ the disability shall have 
existed. “ab the time from whish the 
period of limitation is to be reckoned,” +, e., 
the time stated in the third solumn of the 
First Sshedule under the Article’ whieh is 
appropriate to the particular ease. The 
words givén in quotation marks are not 
repeated in gestion 7, but that sestion 
evidently refers bask to seetion 6 to whieh 
it serves as an appendix, and this is ір. 
disated by the words "sueh disability,” i.e, 
a disability of a kind whieh is of the 
nature, end existed at the time, referred 
to in the preseding seation, Ару other 
view would lead to startling results. If 
every time а new o0-parsener is born into 
the family a fresh extension of limitation 


is obtained for the whole period of his. 


minority and three years thereafter, a trans- 
astion might in an extreme ваве still be 
open to ohallenge | after the lapse of a 
century, й 


The earliest oase in whieh the point 
arose for sonsideration is Raja Ram Tewary 
v. Luchmun Pershad (3) in the year 1867 
and if waa argued before a Baneh of five 


Judges presided over by Siz Barnes Peasosk. 
48) 8 ҮЙ, В, 15, 


INDIAN OASES. 


-an alienation 


‘did not on his birth 


„таб person dies while 


761 


The sait was brought in 1558 by two 
brothers Lashmaa and Radhamohao, tha 
lattar of whom was а minor, to setaside 
male by their father in 
1849. It was admitted that tbe elder 
brother had attained majority more than 
thras years before the suit. Their Lord. 
ships held that the oause of action was 
time-barred against both brothers. They 
expressed the view that Radhamohan did 
not by his birth aequire а separate eanse 
of astion, but they held that it was not 
neasessary to determine this question because 
the вапве of action sued upon was a joint 
sause ofaction in both brothers, As regards 
the joint eausa of aetion they held, 

(1) that Radhamohan’s birth sould not 
ereate в fresh interest or a new right of 
astion in Laehhman, either alone or jointly 
with Radhamohan, and 

(2) that it was oelear that Radhamohan 
inherit from his 
father a joint sause of aotion with Laehh. 
man. 

On these findings they dismissed the suit 
of both brothers as time barred, 

The same question was raised only а 
few months ago in the Panjab High Court 
in the case of Lachman Das v. Sundar Das 
(4). That case is absolutely on all fours 
with the ease before us, exeept that the 
suit was one for a declaration and was 
treated as falling under Artiele 120. As 


‘here, the suit was brought by four brothers, 


the eldest of whom had attained majority 
more than three years before the suit, 
while the others were stil minore, The 
ease was argued mainly with reference to 
seetion 6 of the Limitation Aot, buat the 
eonelusion arrived at by the Court was the 
same as that in Raja Ram Tewary v. Luchmun 
Pershad (3), namely, that the three minor 
plaintiffs not haying been in existence at 
the time that the right to ‚яце aeorued, 
the suit was time-barred as against all 
four, The Court held that the only case 
in which an extension in favqur of one 
person may be tasked on fo an extension 
in favour of а sesond person is where the 
still under a dis- 
abįlity and the seeond person is hia legal 
representative, who is also under a disability 
at the time of his death. | 

We, therefore, hold’ that the suit is barred, 

(4) 59 Ind, Cas. 1 L; 558, 


762 
OHOKARY SINGH t, EARDEO SINGH, 


by limitation under Artiele 126, We also 
agrea with the learned Subordinate Judge 
that if the suit воша ba treated ав one 
for redemption, it is premature, The mort- 
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gage was for a term of thirty years, with’ 


“ possible extension to fifty in oase it was 
not redeemed on theexpiry of the original 
term. It has been suggested that this 
provision amounts to a slog ‘on the equity 
of redemption, We oannot aesept this 
contention. It is admitted by the appellanta’ 
Counsel that a long termis not in itself suffi- 
sient to eonstitute a elog, and there have been 
many eases in whieh far longer tarma 
have been upheld by the Courts, The rate 
of ‘interest on the amount of Rs, 4,000 
whieh sarried interest was low, and having 
regard to the profits of the property as 
found by the learned Subordinate Judge, 
it was still lower on Rs. 16,000, in lieu 
of whieh possession was given, It may 
ba that the actual reseipts were somewhat 
larger than those resorded in the Patwari'a 
papers, but even when due allowanse is 

made for this the income of the property 
was still small in proportion to the amount 
advaneed. This in itself would saasonnt 
for a long period being stipulated for, Тһе 
appellants suggested in their plaint that 
the profits of the property amounted to 
Rs. 4,000 a year, but they utterly failed to 
establish this. position. We have examined 
the other terms of the mortgage and san 
find nothing in them whish sonld possibly 
bring the ease within the equitable dostrina 
of a alog on the equity ofredemption, The. 
_transastion was a free bargain between 
. the mortgagors and the mortgagees and 
there ia no suggestion thet the former’ 
were in any way overreaehed. 

As we are dismissing the suit | on the 
queation of limitation, it will. be suffisient 
to ‘indisate briefly our views on the otber 
-question whieh has been argued. The 
appellants have shallenged the two amonnta 
ot Rs. 3,500 and Re, 6,704-9-3 respestivaly, 
whioh the learned Subordinate Judge holds 
to be for legal consideration, The first 
item was advanced to pay off a mortgage 
by aonditional sale, possession having been 
' given in lieu of part of the mortgage. 
money and the remainder sarrying interest. 
There is no’ express covenant to re p&y in 
the deed. The deed, no doubt, contains a 
sovenant to pay interest, but the only 
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means of enforeing this sovenant ‘and of 
resoyaring the mortgage money whieh the 
deed provides is that in event of nons 
pay nent the mortgagors shall lose their 
right of redemption and the mortgagees 
become the owners of the mortgaged prop- 
erty.” It seems doubtfal, therefore, whether 
this deed ean be construed as sarrying any 
personal liability. The deed was, however, 
executed in lieu of an existing deed exe. 
euted by Dhaunkal Singh, the grandfather of 
the plaintiffe, new deseased, in lieu of anteee- 
dent debt. Dhaunkál Singh is. admittedly 
dead and the mortgage exeeuted in lieu 
of that debt was binding on the joint 
family property in the hands of his descend. 
ants. As regards tho item of Rs. 6,704-9.3 
the learned Subordiaate Julge has found 
on the evidense that ib was borrowed in 
order to enable the mortgagors to resover 
by means of pre enption eertaia property, 
originally furmicg part of the anesstral 
property of the family, whieh. had been 
sold by Bhudar Singh, the brother of 
Dhaunkal Singh. We have been taken | 
through the evidense, whieh the learned 
Subordinato Jaiga has discassed in detail, 
and we see no reason бо, difər from the 
eonslusions at whieh he has arrived res» 
pesting it. The property sonsisted of 
shares in the very villages whieh are now 
in suit, and it was- obviously to the advant- 
age cf the family to prevent there 
shares passing away to strangers, espesidlly 
as they were able to recover them at -a 
prise whieh was sonsiderably below their real 
value. The sum advapesd unJer this head 
was Rs. 6,704 9.3, but the properties were 
afterwards mortgaged for a sum of Rs. 8,000, 
whioh indicates that their value must have 
been oonsiderably greater. The remaining 
amount of Rs. 2,003 was paid in oash and 
the learned Subordinate Judge finds that 
legal nesessity for this amount has not been 
eatablished. The respondents oballenge this 
finding, but we. agres entirely with tha 
reacons whieh the learned Subordinate Judge 
has given in support of if and we have no- 
thing to add to them. The result is that nine- 
tenths of the mortgage money is found to. 
have been borrowed for legal nesessity, and 
onder the rulings in Buniyad Husain v. Maia 
Din Singh (5) and numerous other gases, 


(5) 86 Ind. Cas. 67; 19 Q. 0, 122; 3 О. L. J. 818. 
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tbis is suffisient to justify the transaetion 


even though a somparatively small additional 
amount was borrowed in eash. We do not 
find.that the . terms of the mortgage are so 
onerous as would justify .our setting them 
aside under the ruling of ‘their Lordships of 
the Privy Counsil in Nazir Begam v. Rao 
Raghunath Singh (9). The term ehiefiy 
attacked in this: Court has been the period 
of redemption, and this wehave already dis- 
eugsed iu sonnestion with. the argument that 
it amounted to a olog. 

The respondents have filed a sross objeotiun 
whieh they have pressed only on tbe question 
of the Pleader's fec. - They urge that as the 
anit has been found to be a suit for posses» 
sion, Pleader в fee should have been awarded 
on thie basie in spite of the sonditional 
amendment of ihe plaint which the luwer 
Oonrt allowed. There ia forse in this objec 
tion and we allow it. The plaintiffs objeat 


that the valuation whish they originally put. 
‚оп the suit was not acsepled by the defend 


auts and that there Las been no finding of 
the Court with regard to it. Tuey altered 
the valaation only when they wished to воц- 
vert the suit into one for redemption, and 
not on any admission that the subjaot- matter 
of the suit had been in any way overvalued, 
thongh it is true that whereas the slauca 
originally read "the valuation of the elaim 
for the purposes of Court fees and jurisdie- 
tion is Rs. t0,004" they substituted the 
figure 20,000 for both purposes. Toe amend- 
ment was only allowed subjest to the’ suit 
being uluimately. treated as one for -redemp- 
tior, and the plaintiffs have no legitimate 
ground for grievanse if they are required to 
pay fees ou the val.e at whieh they 
themaelves assessed the property in disputé, 
We aasordingly dismiss the appeal with 
sosis. We allow the oross-objestion regards 
ing Pleader’s fee with costs and direat that 
the Pleader’s fee in this Court and in the 
Court below be oaleulated on the original 
valuation put on the suit by the plaintiffs, 
The attention of the learned Subordinate 
Judge is drawn to the soneluding remarks in 
Durga Bharthi v. Nageshwar Nath (7). 
8. De. $ Apreul dismissed, 
(6) 50 Ind, Cas, 434; 41 А, 571; 36 M. L. J, 521; 
17 A. L. 45591; 28 C. W, N. 700; 21 Bom. L. R. 
484; 2E M. L. T. 40; 800, L. J. 86; (1914) M. W. 


м. 498; 1 U.P, L. R. (P. С.) 49; 11 L. W. 188; 46 L 
A. 146 (P. O.). 


4) 60 Ind, бав, 544; 23 O, 0, 820 at р 924, 
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ALLAHABAD HIGH COURT. 
Finger Orvis Аррвлі No. 343 or 1918, 
: May 31, .921. 
Present :—Sir Grimwood Mears, Kr., Chief 
Justise, and Justice Sir P, О. Banerji, Кт. 
RAM SARUP anp ANOTAER— PLAINTIFFA— 
APPELLANTS 
107818 . 
BHARAT SINGH, uixos, тивопен Musammat 
CHITTAR KUAR AND OTHERS— DEFENDANTS 
— Responds... 


Hindu Law-Joint family—Alienation by баеп 
Antecedent debt —Mortgage containing personal cove. 

nant—Promisgory note tobe followed by morigage— 
Estoppel— Auction sale—Mortgage mentioned in execu« 
tion application but not notified — Auction-purchaser— 
Decree-holder mortgagee not estopped. 


A debt incurred by a Hinda father without the 
aid of family property is an antecedent debt, but 
if the debtis not wholly irrespective of the credit 
obtainable by reason of the ownership of family 
property or is nof wholly apart from the owner. 
ship of that property, itis not an antecedent -debt. 
[p. 764, col. 2; p. 765, col. 1.] 

Therefore, a personal covenant to pay the debt 
by & Hindu father in & mortgage-deod of joint 
family property does not make the debt an antece- 
dent debt. [p. 764, col. 2.] 

Bahu Ram Chandra v. Bhwp Singh, 39 Ind. Cas, 
280; 89 А. 437; 21 О. W. N. 698; t P. L. W. 667; 15 
А.І, J, 437; 19 Bom, L В. 498; 26 O, L. J. 1:38 M. 
L. J 14; (1917) M. W. М, 489: 22 M. L. Т. 22; 6 L, 
W. 218; 44 I. A. 126 (Р. O.), referred to. 

Ramman Lal v, Ram Gopal, 47 Ind. Cas, 987; 21 О. 
O. 200; 6 O. L. J. 629, not followed. 

A debt contracted on a promissory note by a 
Hindu father on condition that it would form part 
of a mortgage of the joint family property to be 
subsequently executed is also nob an antecedent 
debt, [р 764, col. 2,] : 

* In an execution of & simple money decree the 
decree-holder distinctly stated. that phe property 
which he sought to be sold was subjeot to & mort. 
gageheld by him, but by some mistake mention of 
the mortgage was not made in the proclamation of 
sale; it was, however, not shown that there was any 
misrepresentation on his part to make the auction- 
purchaser believe that the property was free from 
incumbrance: 

Held, that the decree. holder was not estopped. 
from putting forward his mortgage against the 
auction-purohaser, [p. 767, col. 1] 

Nursing Narain Singh v. Raghoobur Singh, 10 О, 
609; 5 Ind. Deo. (N. s.) 408, referred to. 

First appeal from a desision of the 
Subordinate Judge,  Farrukhabad, dated 
30th August 1918. 

Messrs Gulsari Lal, Peary Lal Banerji and 
Beni Bahadur, for the Appellants, 

Des. Surendra Nath Sen and Kailas fae 
Reé u, for tLe Respondents. 

JUDGMENT,— l'his appeal 


of a suit brought by 


arises out 
the appellants to 
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enforea a mortgage exeeuted by one Lal 
Singh on the 17th of June 1912, The amount 
geaured by the mortgage was Rs. 
and the property mortgaged  eonsisted of 
shares in two villages, namely, Sarjupur 
aid Ahmlapur. The firs& defendant is the 
* son of Lal Singh, who is now. dead, The 
other defendants are purehasers of the 
mortgaged property in execution of simple 
money-deerees. The mortgage in question 
was executed for various sums of money, 
.whish sasording to the  reoital 
mortgage: -deed consist firat of money dua 
upon в prior mortgage of the 5th of 
Febraary 1912 for Ra, 1,000. There ware 
six promissory notes commensing from the 
17th of February 1912 -to the 13th of 
June 19:2, and the amounts of these 
promissory notes were insluded. in the 
'eonsideration for the mortgage in question, 
There was also а further sum of 
Rs. 210-5-0, alleged to be the amount ofjparol 
debts due by the mortgagor. Rs, 100 was 
stated to have been reseived in sash before 
the  exeàutton" of the mortgage and 
Rs, 2,142 was paid at the time of registra- 
tion, As to the first item of Rs. 1,000 
whieh was sesured by the mortgage of 
the 5th of February 1912, the Court below 
held that in view of the ruling. of their 
Lordships of the Privy Oouneil in the ease 
of Sahu Ram Ohandra v. Bhup Singh (1) 
the aforesaid mprtgage sould not be treated 
as an antesedent debt and, therefore, it was 
the duty of the plaintiff to prove that 


this mortgage waseffeeted for family neses- ` 


sity. The aforesaid morigage was exeouted 
in lieu of an amount of Ra..500 due upon 
a promissory “nota dated the llth of January 
1914. This promissory note states that the 
money was borrowed for ihe payment of 


(Governmentrevenude and to mest other expen.. 


ses. Evidense-has been given to.prove that 
Lal Singh was arrested ! by: “аһ peons 
as he was in default in “the. payment of 
Government revenue and „that. with the 
money borrowed he paid (the amount of 
revenne due by him. As 
the promissory · note 
Rs. 500 was borrowed nof only for the pay- 
ment of Government revenue but also for 
other expenses, No evidenee - has been 
(1) 89 Ind. Cas. 280; 83 A. 437; 21 О, W. N. 698; 
1P.L.W. 557; 15 А. È. J. 437; 19 Bom. L. R. 493; 
96 0. L. J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 22 
My L, T, 22; 61, W, 218; 441. А. 126 (Р, 0). 
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stated above, . 
itself reeites that 
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given to prove how much money was re- 
quired for payment of Government revenue 
and how mnsh was needed for family 
expenses. There is also по - eyidənse to 
prova that what --was alleged to have been 
required for family expenses was in- reslity 
needed to meet the expenses of the family, 
Therefore, if we were t» consider the 
item of Re, 500 apart from the mortgage 
and if we were to eonsider whether that 
amount was borrowed for’ family nesessity, 
the evidense falls far short of proving 
the existence of such nesessity. The pro- 
missory note for Rs. 500 itself resitea 
that this money was taken in order that 
it might form part of the mortgage which 
was to be subsequently exesuted, £e, for 
the mortgage of Re. 1,000 exeeuted on the 
5th of February 1912. So that thia sum 
of Rs, 500 оаппоё by itself be deemed t? 
be an antesedent debt, As for the balanae 
of the sum sseured by the mortgage for 
Rs, 7,000, no evidense was given to prove 
that that amount was required for family 
purposes. It is, however, contended that 
there was a covenant for personal liability 
in !the mortgage-deed of the 5th of 
February 1912, and that in sonsequenes 
of this personal eovenant the debt must be 
deemed to be an antesedent debt. This 
contention is, in our .opinion, sontrary to 
the view of their Lordships of the Privy 
Council in the oare to whish we have- 
already referred. In the judgment in that 
ease their Lordships observe, at paga 447*, 
that an‘ antessdent debt whieh would be 
binding on the members of a joint family 
or on the son of the mortgagor must be- 
"an obligation not only antesedently ineurred 
but ineurred wholly apart from the owner- 
ship of the joint estate or the  seeurity 
afforded or supposed to be available by -sush 
joint estate.” Again, their Lordships held 
that a debt to be an antecedent debt must be 
one "Where the father’s debts have beer їп. 
curred irrespestive of the sredit obtainable from 
immoveable assets whioh do not personally 
beleng to him but are joint family property,” 
It is thus manifest that if the debt is 
insurred without tbe aid of family property, 
it would be au antesedent debt, but if 
the debt is not wholly irrespeative of the 
eredit obtainable by reason of.the owner- 
ship of family property or is not жыш 
` "86 оЁ'89 S ACCUMS 
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apart from tho ownership -of that properiy, 
it would not be an antsesdentdebt. Their 
Lordships observed in their judgment that 
they felt it necessary to lay down tha law 
on the sabdjest in order ‘to settle the. 
sovflistirg rulings whish existed on the 
point in this sonntry, We are, therefore, 
bound to give effest to the ruling of their 
Lordships, although it may be that the 
question whish their Lordships desided 
did not direatly arise in the sase before 
them. In this view we are unable to 
agree with the desision of tbe Judicial 


Commissioners of Lusknow in the ease of - 


Hamman Lal v, Ram Gopal (2), on whioh 
relianee was plaeed on behalf of the appel- 
lants, As the mortgage for Rs, 1,060 was 
not exeouted wholly apart from the 
Security of family property and irrespeative 
of the oredit which the mortgagor obtained 
by reason of the ownership of joint family 
assets, іб cannot: be held that besause the 
doenment contained а personal sovenant, 
the debt seoured by it should be deemed 
to be an antecedent debt. 

The lower Court was, therefore, right in 
exeluding from aonsideration the mortgage 
of the 5th of February 1912 as forming 
part of the consideration for the mortgage 
now in dispute. ; 

As to the amount of the six promissory 
notes which formed part of the considera. 
tion for the mortgage now sued upon, the 
last promissory note, namely, the one 
dated the 13th of Jane 1912 for Rs. 250, 
was exeanted with a view that this 
amount should form part of the amount of 
the mortgage of the 17th of June 1912, that 
is, the mortga,e now in suit. The amount of 
thia sixth promissory note should, therefore, 
be eliminated from eonsideration for the 
purpose of determining whether the amounts 
of the promissory notes should be deemed to 
be antesedent debts, The six promissory 
notes have been fully proved to be genuine ` 
and it has also been proved that the amounts 
mentioned in them had been advaneed to 
Lal Singh, the borrower, The Court below 
assumes that these promissory notes were 
exeouted and the amounts of them borrowed 
with the ultimate objest of ineluding them | 
in a mortgage whieh was then in eontempla- 
‘tion. There is no evidenca to justify this 
sonelusion, It is true that in the promissory. 

(3) 47 Ind. Сав, 937; 21 О, C; 200; 5 О. І, J. 629, 
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notes there was no provision for payment.of 
interest, but as the terms were short it 
may bs that the sreditor did not insist 
upon interest being paid on some of the 
promissory} notes. As stated above, there is 
no evidense that at the time that the money 
wee advanced there was any intention to 
sonsolidate these deb's into'a mortgage to 
be exeauted subsequently. Weare, therefore, 
unable to agree with the Court below that 
the amounts ofthe first | fiva promissory 
notes should not be deemed to be antesedent 
debts, : 

The learned Advosate for the respondenta 
eontended that the debts seeured by the 
five promissory notes were taken for pur- 
poses of immorality, but he has failed to 
satisfy us that anyone of the «aid amounts 
was borrowed for susha purpose. General 
evidenss of immoral eharaster or misson- 
duct is insuffüsient to prove that the 
partienlar debts in question were debts 
tainted with immorality, In our opinion 
therefore, the amount sesured by the five pro: 
‘nissory notes formed valid eonsideration for 
the mortgage now in suit. 

As forthe sum cf Rs, 250 whioh was 
sesured by the sixth Promissory note 
namely, the one dated the 13th of June 1912, 
the plaintiffs were bound to prove that thia 
money was required and was taken for 
family purposes, The Oourt below hag 
found, and this fiuding has not been ehal- 
lenged, that with the exesption of about 
Rs, 16 the remainder of the money wag 
1equired for payment of Government revenue 
and in fast was paid as Government revenue 
immediately after the loan was taken. The 
Court below has dirallowed this aum of about 
Ra.416, because it ‘says that it has not been 
proved that this sum was applied to any par- 
ticular purpose, It was not the duty of the 
ereditor to see to the applisation of the money 
but as alréady stated he did see that the bulk 
of this money was appropriated towards the 
payment of Government revenue, and this 
small amount must have been spent, on 
insidentallexpenses nesessary for the purpore 
a EE n revenue. We think the 
lourt below ought not to have dis t i 
small som of Ra. 16, limes 

Mr. Gulzari Lal on behalf of th Me 
lants* ^as admitted that the amount и 
debts mentioned in the mortgage-deod hag 
not been proved and wasalso not proved to 
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have been borrowed for any family neses- 
sity, The-Court below has allowed Rs. 100 
as sosta of the execution and registration of 
the mortgages. : 

There remains then the sum of Rs. 2,142 

whieh was paid at the time of registration, Of 
this sum Hs, 2,009 15.8 was paid for the 
purpóse of obtaining an austion sale of the 
family property sət aside, and the Court 
below has allowed this sum to the plaintiffs. 
But it has disallowed Rs, 132.0.4 on the 
ground that it had not been shown that that 
partieular sum had been expended for any 
justifiable purpose. We think that the 
fall sum of Rs. 2,142 ought to have bsen 
' allowed, inasmush as for the purpose of 
obtaining a reversal of the sale whieh had 
taken plase and in eonnestion with whieh 
the sum of Res, 2,009.15.8 was deposited, 
ineidental expenses had to be ineurréd sush 
as Pleader's fee and other expenses, and 
those expenses oughtto have been taken 
into acsount so that when tbe oreditor advans- 
ed Rs. 2,142, he had made suffisient enquiries 
and there was sufficient justifioation for his 
making the advanse in the bona fide belief 
that the whole sum was required for the 
purpose of obtaining a sale of the family prop- 
erty set aside. 


` T'he result of these findings is that in: 


addition to the sum of Rs. 2,503 1-8, whish 
the Court below has allowed to the plaintiffs, a 
further sum has been proved to have formed 
proper eonsideration for the mortgage and 
Should have been allowed by the Court below, 
That additional sum ia Ha. 1,111.14 4 whieh 


with Re, 2,53..1 8 allowed by the Court 


below totals Rs, 8,642, " 

The Court below has reduaed the rate of 
interest mentioned in the mortgage-deed from 
18 per eent. eompound interest to 9 per 
vent, sompound interest. It was undoubtedly 
for the plaintiffs to prove that it was 
neeessary for Lal Singh to borrow money 
at this high rate of interest and unless the 
plaintiffs sould do so, they were not entitled 
to elaim that the mortgage should be enforsed 
for this exorbitant rate of interest. The 
property whieh was given as sesurity for the 
mortgage was ample andof suffisient value 
` to sesure а loan of Rs. 5,000, Lal Singh sould 
obtain a loan on mortgage of his property 
whieh bore interest at the rate of 43 per 
sent, per annum. It is true that subsequent- 
ly be borrowed money from one of the 
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_ of interest, 
opinion, allowed a.rate of interest whioh 
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defendants themselves on interest at 24 per 
cent, per annum, butthat wasan unsesured debt 
and the payment of interest at that high rate 
for a debt of that aharaoter was no criterion 
for judging of the nesessity of borrowing on the 
mortgage .of property of sufficient value a’ 
sompound interest at the rate of 18 per sent, 
with half yearly rests, We think that in 
these eireumstanooa in the absenae of evidenae 
proving that Lal Singh sould not obtain a 
loan exeept at a high rate of interest the 
Court will be justified in redusing the rate 
The Oourt below has, in our 


seems to us to ba low. We think the plaintiffs 
would `ba fully e»mpensated for the money. 
advansed by them if weallowed them вітрів 
interest at the rate of 12 per eant, perannum, 
and to this extent we should modify the 
desree of the Oourt below as to the rate of 
interest. 

Only one more .question remains to ba 
determined, and that is the question whether 
the Court below was justified in exempting 
from the olaim the share in the village of: 
Sarjupur whish was purchased by the 
respondent Madan Lal, It appeara that the 
mortgaged share in that village was sold by ` 
austion in exesution of: a simple money. 
desres obtained by the present plaintiffs.- 
The Court below has held that tha plaintiffa 
were estopped from -enforsing their 
mortgage on the property purehased by 
Madan Lal, on the ground that in the pro- 
elamation for sale of that village in exesution 
of the plaintiffs’ desaree no mention of their 
mortgage was made, We may state at the 
outset that in the written statement the 
defendants attributed to the plaintiffs fraud, 
oollusion.and missondust. Of thia no evidense 
whatever was given, But on behalf of 
Madan Lalit was urged that the plaintiffs 
were estopped from slaiming the sale of this 
village. We find that in the applioation for 
exeoution the plaintiffs distinotly stated that 
the property whieh they sought to sell 
for the realisation of the amount of their 
simple money-desree, was subject to the 
mortgage now in dispute, 16 ів thus obvious 
that what they sought to sell was the equity 
of redemption of the mortgage of Lal singh, 
and not the entire property itself, By some 
mistake of the Court or its. offiser, mention 
of this mortgage was omitted from the 
proslamation of sale whish was finally issued, 


Vol. LXIV) 


RAMJI LAL t, KESHO RAM. 


Itis urged that under Order XXI, rule 65, - 


it was the duty of the plaintiffa.deoree- 
holders to have appeared in Court and to have 
informed the Court that there was a mortgage 
оп the property, and that it was their daty 
to have that information mentioned in the 
proslamation. In the first plase, it has not 
been shown that the plaintiffa-desree-holders 
had notiee of the date on whieh the pro- 
slamation for sale was to be settled, In 
the next place, we are not aware what kind of 
notiee was issued to them, Furthermore it 
does ho! appear that they did any aot from 
whieh it may be inferred that they made a 


misrepresentation whioh indused the auction- 


: purchaser to believe that the property whieh 
he was purchasing was free from any 
ineumbranse, No evidence has been given 
to show that the dearee-holders were present 
at the time when the auotion sale took plaoe 
or at the time when the proslamation of sale 
was prepared. We are, therefore, unable to 
hold that the plaintiffs were estopped from 
putting forward their mortgage as against 
the austion-purchaser. A number of cases 
were sited to пе, but those were oases in 
whiah the desree holder bad not in his 
&pplieation ‘for exeeution mentioned that 
the property was subjest to a mortgage and 
had in eubstanee applied for the sale of the 
equity of redemption only. The case whieh 
same nearest to the present ease is that of 
Nursing Narain singh v, Baghoobur Singh (3). 
But in that oase also the spplieation for 
execution .did not make any mention of 
the mortgage. The other eases whish 
were cited by Dr. Katja, and. whioh 
we need not refer to in detail, were cases 
in whieh the deeree-holder deliberatley 
concealed the inoumbranse whish existed in 
his favour, In those eases it was" held that 
the plaintiff was estopped from enforsing 
that ineumbranoe as against the austion- 
purchaser. This ease is, therefore, dis- 
tinguishable from those aases and, in our 
opinion, the plaintiffs are entitled to enforse 
their mortgage: against. the village of 
Sarjupur, Itappears that the share in that 
village is worth mash more than Rs. 1,900 for 
whioh Madan Lal purehased it, From this a 
reasonable inferenee arises that when Madan 
Lal purehased the share, he purohased it 
with the knowledge that he was only pur- 


(8) 10 0, 609; 6 Ind, Dec. (x.(5.) 408. 
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ehasing the equity of redemption and not 
the whole property. 

There are objeetions on behalf of two of 
the respondents, one relating to interest and 
the other relating tososts. In view of what 
we have held above the question of interest 
does notarise, as for the purposes of the 
desree whiah we are about to pass in this 
oase it will be neaessary to saleulata interest 
upon the amount whish we have held to be 


‘payable to the plaintiffs and that interest 


should be salonlated at the rate of 12 per 
aent, per annum simple interest, As regards 
eosts we think the parties should pay and 
reseive óosts proportionately. To that extent 
the objestion should be allowed, 

The result is that we allow the appeal 
in part, vary the deeree of the Oourt below 
and make a deoree in the plaintiffs’ favour 
for Bs. 3,642 principal with simple interest 
at therate of 12 per sent, per annum from. 
the date of the mortgage to the date fixed 
for payment and thereafter at 6 per sent, 
per annum till payment. We allow ‘six 
months from this date for payment of tha 
mortgage-money. We also direst that the 
amount found due should be resovered by 
sale of the property eomprised in the 
mortgage in favour of the plaintiffs. The 
parties will pay and reseive вовёв in both 
Oourts in proportion to failure and suseess, 
The sosts in this Court will inolude fees on 
the higher seale. In other respests wo 
afirm the deeree of the Court below. : 

Ј, Р. Appeal allowed in part, 
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Seotron 115 Appiication No, 61 
oF 1921, 
August 25, 1921. 
Present; —Mr. Daniels, J, C, 
RAMJI LAL—PLAINTUF—ÁÀPPLICANT 
versus 
KESHO RAM AND ANOTHER— 
DErzENDANTE— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), О, IX, rr. 8, 
4—Suit dismissed in absence of both parties—Applica. 
tion for restoration—Notice to defendant not necessary, 


In the сазе of an application for the restoration of 
ъ сазе under Order IX, rule 4 where the oaso wag, 
dismigsed under Order IX, rule 8, in the absence of 
both parties, notice to the defendant is unnecessary, 


Birj Lal v. Bua Ram, 17 Ind. Cas, 292; 10 A. Ln, 7, 
899, followed. 


~ 
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Applieation for revision against an order of 
‘the ‘Additional Judge, Small. Oause Court, 
Lucknow, dated the 27th February 1921, 

Mr. Raj Kumar Bose, for the Applicant. 

JUDGMENT.—This is on applisation for 
revision ofan order of the Additional Judge 
of the Small Cause Ovourt of Lusknow. 
The applisant's вої was dismissed under 
Order.[X, rnle3, in the absense of both 
parties, He applied to have it restored, 
His applisation has been dismissed on the 
ground that he had not deposited process 
foes : for service on the defendants, It has 
been held in Birj Lal v. Bua Ram (1) tbat 
in the case of an application’ under 


Order IX, rule 4, where the “ease was dise — 


missed in the absense of both parties, notiee 
to the defendant is. unneaessary. Following 
this raling. I allow the apolisation, set 
aside ‘the order of the Court below and 
direst the latter to dispose of the application 
on its merits. No order as to sosta, 
Application allowed, 


J. P. 
(1) 17 Ind. Cas, 292; 10 A. L. J, 899. 
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: ALLAHABAD HIGH COURT. 
.  PissT Огут Arrau No. 52. or 1919. 

. June 30, 1921. | 
Présent:— Sir Grimwood Mears, Kr., Chief 
Justiee, and Justiee Sir P. О, Banerji, Kr. 

Saiyad MUHAMMAD HANEEF AND OTHERS 

—DRFENDANTS—À PPELLANTS 

e. ‘versus з 
В. ISRI PRASAD—PLAIBNTiFF AND 
MUHAMMAD.ASKARI—DarESDANE 
. .— RESPONDENTS, 
inci d agent—Doowment granted by general 
е озшен to grant—Ratification— 
Principal bownd—Mortgage—Usufructuary mortgage 
of eleven villages ~ Mortgagee content with possession of 
two-—8uit for money —Limitation, | ‚ 
Sd J-i-peshgi 1 ‘was granted ‚Ьу a general 
dns io hall one authority io execute the 
document, but ever since'the date of the lease the 
owner knew of it and the lease was allowed to be 
3 nem. "ur ve 
anie uini that amounted to а ratification ef the 
sot of thé general attorney and that the owner was 
pound by the document, Lp. 769, col. 2; p. 770, col, 1.] 
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Where eleven villages were usufructuarily mort- 
gaged by a deed, but . subsequently nino villages 
were sold in execution of a prior, mortgage decreé 
and the mortgagee did not repudiate the entire 
mortgage ab that time and remained content with - 
the security of two villages only for the money 
advanced’ by him, he could not, unless he was 
dispossessed. from thess two villages, put forward - 
в claim for his money. [p. 770, col. 1.] k 

Therefore, & suit forthe entire amount brought 
within twelve years of the date of the mortgagee’s 
dispossession from the two villages was not barred 
by time. [p. 771, col. 1.3 

Gaya Din v. Jhuman Lal, 28 Ind. Cas, 9:0; 37 A, 
400; 18 A, L.J. 510, referred to, . 

First appeablfrom a deares of the Sabor- 
dinate Judge, Azamgarh, dated the 20th 
November 1918, р 


Mr, Iqbal Ahmad, for the Appellants. 
. Mr. L. M. Banerji, for the Haspondent. 


JUDGMENT,—This and. the eonneoted 
appeal No. 70 cf 1919 arise ont of a suit 
brought by the plaintiff-respondent to recover 
money alleged to be due upon а zar-t-peshgt 
lease exeented by the defendants in favour 
of Baldeo Prasad, father of the plaintif, on 
the 12th of Desember 1594. The property 
eomprised in the zar ¢-peshgt lease, whieh ia 
in reality а usufrustuary mortgage, sonsisted 
of 11 villages, 9 of whieh were subjest to 
a prior mortgage ou whish a desree had been  . 
obtained in 18983. Acsording to the terms of ^ 
the usufrnotuary mortgage, the mortgagee was 
to remain in possession of the eleven villazes. 
and. the mortgage sould be redeemed. upon 
payment inthe month of Jeth of any year 
of the prineipal amount borrowed. The 
principal amount sesured by , the mort- 
gage was Rs. 9,000, and the plaintiff claims 
that amount together with interest. on the 
allegation that he was dispossessed in May 
1916 from two of the villages included in the 
mortgage, of whieh he was in possession; 
Various pleas were raised by the defendants, 
but we need not refer to all of them as we 
propose to deal with sueh of the pleas as 
have been put forward, before us in .the 
two appeals. The Court below has made 
а deeree in favour of the plaintiff for 
Ra. 4,000 and interest, it being of opinion 
that out of the Rs, 9,000 mentioned in the 
mortgage-deed, the payment of Rs, 4,000 
only had been proved, The first contention 
raised before us in this appeal, which haa 
been preferred by three of the defendants 
only, ia that the payment. of sonsideration 
for the document in suit bad not been proved, 
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It must bə borne in mind that the exco1- 
tion of the doanment has been fally establish- 
ed by the evidense and on this point thare 
is no dispute. In the dosument iteslf tha 
receipt of the aonsideration was asknowledged 
and at the time of registration it was admit- 
ted that consideration had been paid, There- 
fore, on the faco of ths dosumant and on the 
faos of the admission mada bafora the Sub: 
Registrar there wai suffisisnt evidence of 
payment of  eonsideration, However, it 
appsars that Baldeo Pershad, father of the 
plaintiff who was the original. mortgages, 
stated in a deposition mide by him in 1598 
in the Revenue Court that the amount whieh 
he had paid was entered in his assount. books 
and the inferenes from the whole of his 


statement is that the full amount of eonsidera- 
In the present suit one 


tion was поё paid. 
pf the witnesses for ths defendants, Bakhshi 


Khan, stated that in his presenss Rs, 4,000. 


was paid, He also stated that other sams had 
been paid but not in his presense. ‚ Therefore, 


во far as the amount of astual payment із sou. 


serned, there is only the evidence of Bakhehi 
Khan asto the payment of Ri, 4,000. The 
Court below has balieved the statement of 
Bakhehi Khan and we see no reason to dis- 
balieve it.’ Jf he had bean a falas witness ani 


if he had been inolined to give false evidence, 


on behalf of the plaintiff, he would in all 
probability have stated that the whole of the 
Rs. 9,0.0 had bsen paid in his prasense, 
So far, therefore, as his evidensa is ooneerned, 
it is reliable aud proves the pay ment of 
Rs, 4,000, This paymentis also supported 
by the admissions to-wbish ws haye already 
referred, The respondent has not preferred 
any objestion às regards the balansa of. the 
eonsideration and has submitted to the fiad- 


ing of the Court bslow as to the payment. 


of Rs. 4,000 only. So far, tharefore, as the 
question of consideration is souserned, we 
are in fall agreement with the deaision of tho 
Court below and must repel the plea advanced 
on behalf of the appellants, 

` The next contention on behalf of the appel- 
lants in this oase is that ‘Jasodanand, who 
purported to have signed the mortgage deed 


for them as their general attorney, had no, 


authority to exesute в doeument like the 
present on their behalf under the power of. 


attorney whiah he held from the defendants, 


The Qourt below was of opinion that that 


power-ofattorney authorised Jasodanaud, to 
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-exasats dosumenis of this natura on Бэла 


of tha appallants. We- have  eonsideresi 
the term: of tha powarof attorne7 and ws 
find that the authority given by that dosus 
ment to the attsruey appointad by the appal- 
lavta was au authority to produos for razia; 
tration, and obtain registratiso of, ordinary 
laases, zar i peshgi ləagas, leases granted to 
tenants and similar dooumants exesuted by 
the prinsipalz, Thera is no authority in the 
dosumont, as we read it, enipoweriag tha 
attorney to exesute а даза or a sir t-peshgs 
leases on behalf of the appsllanta, We hava, 
therefore, to oonsider whather the ast of 
Jasodanand in signing the mortgage dead oa 
behalf of the appellants was ratified by the 
appellants. The mortgage, as we have said 
above, was exesutsd in 1894, I$ has bapa. 
proved that until 1916 the mortgages was ia. 
posaeasion of two of the mortgaged villages. 
It is thuy manifest that for this long period 
extending from 1824 to the date of the 
institution of the present suit, the mortgage. 
was never repadiated by the appoellants. [t 
was &equiessel io, and at no time did the 
appellants disput2 its validity. It was 
contended on bahalf of the appellants that 
the mortgage-deed was ab intito void, inagmush 
as it had not bsen sigaed by ths appsllani: 
thsmselvas аз reqaired by 8335123 59 of. tha 
Transfer of Proparty Act, Oa tha fara of 
it, however, the dooameut was signed by а 
person who professed to ba tha general agent 
of the appallants. JE in fast he had been 
the general attorney of the appellants өш. 
powered to exesute а garé psshy. lease оц · 
their behalf, the signature of tha appallanta 
on ths zar.t peshg! lease, whish is fhe mort. 
gaga deed in the present oase, would have 
been а suffisient signature во as to bind tha 
appeliants, "Taerefore, when‘the dosument 
was exesuted, it was not on the faes of 
it a void or invalid dosument. In the 
subssqnent contest whioh has arisen in the 
present sait, the question has been raised 
that Jasodanand had no authority to oxesuto 
the dosument. As we have already stated, 
upon а trae aonstrnetion of the power.of. 
attorney exesuted in his favour, he was not 
authorised to grant а sar i peshgz lease, bat 
wa have the faot thafever sinse the date of 
tho lease of which tha appellants had 
parfest knowledge, tho lease has baen allow. 
ed {э b» asted upon, ani this, in our opinion, 
amounts to a r3tifisation of the ash of Jasoda. 
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nand. This being so, it is not open to the 
appellants now to contend that they are not 
bound by the doeument whieh Jasodanand 
signed for them. . 

The third question raised whieh was argu. 
ed at some length before us, was the question 
of limitation. The dosument on  whieh 
the slaim is based provides, amongst. other 
thinge, that if the mortgagee is dis- 
possessed, or does not obtain posses: 
sion, he would be entitled to sue for his 
money with interest. On the strength of 
this provision it is eontended that if the mort. 
gagee did not obtain possession of a part of 
the mortgaged property in 1894 or was dis- 
poséessed in 1897, when nine of the villages 
comprised in the mortgage were sold by 
auction in exesution of the deeree obtained 
on в prior mortgage in 1893 by Mahadeo, 
the brother of Baldeo Prasad, the right of 
Baldeo Prasad, the mortgagee, to sue for his 
money arose either in 1894 or in 1897, and 
that as the present suit was instituted after 
the expiry of twelve years from those years, 
it is time-barred. On the other hand it is 
urged that possession of the nine villages had 
never been obtained by the mortgagee; 
that he had obtained possession of the two- 
villages whieh had not been sold, namely, 
the villages of Lado and Bijarwa; that 
he remained in possession till, 1916 and 
that, therefore, there was a waiver of 
the right of the mortgagee to slaim 
his monéy, and that it was only when he 
was subsequently dispossessed that his 
right to reedver the money acerued. We 
think that the latter eontention is well 
founded. The  evidense proves that the 
mortgagee obtained possession of the two 
villages mentioned above from the time of 
the execution of the mortgage in 1894. A 
number of revenue receipts have been 
produeed to show that he paid Government 
' revenue for these two villages even before 
the auetion sale in 1897. He has also 
given evidense to prove that he was in 
Bekual possession until 1916 and that it 
was only in that year that he was dis- 
possessed. On this point we agree with 
the finding of the Court below. What 
happened then is this. The mortgagee 
obtained a mortgage of eleven villages, 
At the time he took the mortgage, he was 
aware of the faet that there was a рог 
mortgage on ninefoflithe! eleven villages 
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for the sale of whish a. deeree had heen 
passed. When these nine villages were 
sold, the mortgagee was sontentto take as 
seeurity for the money advanced by him 
the remaining two villages whieh had re: 
mained unsold, and he ecntinued in posses- 
sion of those two villages. He asquicssed 
in the fast of the nine villages going out 
of his possession and the result of this 
was that the mortgage affeeted only two of the 
mortgaged villages and that he was content 
to regard those two villages as the property 
which was sesurity for the money advansed 
by him, This being the oase, it was only 
when he .was dispossessed from those two 
villages that his right to ene for his 
money aeerued. Oonsiderable relianee was 


. plased upon the desision of the majority 
of the Full Beneh in the ease of Gaya Din 


v. Jhuman: Lal (1), We think that the 
eireumstances ‘of that ease may be differen: 
tiated from those of the present ease, 
That was a ease of a simple mortgage, in 
which there was a olause authorising the 
ereditor to sue for his money in oase of default 
of payment. The present ease isa ease of à 
usufruetuary mortgage, under which the 
mortgagee was to remain in possession. 
It was only if he was dispossessed that 
his right to resover the money arose. He 
was content to relinquish his right: to a . 
portion of the seourity afforded by the 

mortgage and he scoepted the remainder 
of the mortgaged property as his seourity 
and he remained in possession of that 
portion. The mortgagee in this ease, ak we 
have said above, sequidseed in the sale of 
nine of the villages whioh were mortgaged 
and upon whieh there was a prior oharge: 
He, therefore, substituted for the mortgagé 
of. eleven villages a mortgage of two villages 
only and so long as he remained in possession 
of those two villages, he eould not have sued 
for the reeovery of his money. It may be 
that in 1894 or 1897 he might have brought 
& suit for his money if he had so shosen, 
but as he did not repudiate the entire 
mortgage at tbat time but remained son- 
tent with the seeurity of two villages only 
and remained in possession of those two 
villages, he sould not, unless he was dis. 
possessed from those two villages, put forward : 


(1) 28 Ind. Oas, 910; 87 A, 400; 18 А, І, J. 510. 
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A elaim for his money. It was only when he- 


was dispossessed from those two villages that 
his right to reeover the money 
In this view the anit was within time, 
having been brought within twelve years 
of the date of his dispossession in 1916. 
"The Court below, we think, eame to a right 
eonelusion on this point. No other ques. 
tion is argued before us. The . appeal, 
therefore, fails and is dismissed with возів, 
including fees on the higher asale. 
Ј. Р, Appeal dismissed, 





OUDH JUDIOLAL COMMISSIONER’S 
. COURT, 
Ssoonp Orvin Aresar No. 199 ок 1921, 
August 29, 1921. 
Present: —Mr, Daniels, J. О, 
RAGHUNATH SINGH—Pratatiee— 
` APPZLLAAT 
versus 
DHONDHE SINGH —DszFZzNDANT— 
RESPONDENT, 
Minor ~Sale—Misrepresentation as to age~Cancella- 


tion of sale—Liability of minor to restore: benefit re- 
céived —Jurisdictioa of Indian Courts —Law and equity. 


. A minor who executes a sale-deed representing 
himself to be of age, cannot get the sale set aside 
Muros restoring the bereflt he receives.  [p. 772, 
ool 2, . : 

Where one person makes a positive assertion and 
another aots on it, it is often immaterial between 
the two whether the former was aware of its 
falsity. (p. 772, col. 2.] 
> There is a distinction between the case of a suit 
in which the oreditor is seeking to enforce an 
agreement entered into by a minor and one in 
which the minor himself as plaintiff invokes the 
assistance of the Court, In the former case the 
creditor cannot recover. In the latter case it is open 
to the Court to make the relief conditional on the 
minor restoring the benefit. [p 772, col. .] 

The Oourts of Justice in India, in the exercise of 
their mixed jurisdiction as Courts of Equity and 
Lew, are always ab liberty to pass a conditional 
decree upon equitable principles tosuit ihe exi- 
gencies of each particular case. [р 772, col. 2] 

. Mata Din v, Shaikh Ahmad Ali, 11 О. O. 1, fol- 
lowed. 

Wright v. Snowe, (843) 2 De 9. & Sm. 821; 79 
Е. B. 220; 64 Е. K, 144, Radhey Shiam v. Bihari Lal, 
48 Ind, Oas. 478; 40 A. 553; 16А. 1. J. 692, Lila 
Dhar v. Ріатеу Lal, 62 Ind. Cas, 258; 19 A. L. J, 
578; 8 U; P/L. R. (A./61, Amir Ali у. Iqbal Ali, 61 


Ind. Cas, 312; 8 O. L. J, 28/; 24 О. О, 22, referred to, 


“Appeal against a deeree of the Suabordi- 
nate Judge, Eyzaoad, dated the Let April 
1921, sonfirmiag a desree of the Additional 
Munsif, Fyzabad, dated the 13th August 1920, 


‘INDIAN OASHS, 


agerued. . 


m 


Mr. Ghulam Hasan, for the Appellant. 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT,—The plaintiff-appellant in 
this ease, Raghunath Singh, seeks to resover 
property whieh he himself sold by a sale. 
deed of 25th June 1918, on the ground that 
he was a minor on the date of sale. He 
does not offer to restore the sale priae, 
Rs. 400. The learned Munsif dismissed the 
suit, on the ground that he was not proved 
io be а miuor at the date of sale, The 
learned Subordinate Judge in appeal has held 
that he was a minor, but that he was 
estopped from pleading minority by reason 
ofa fraudnlent misrepresentation as to his 
age. The plaintiff was admittedly over 
eighteen at thetime, but by reason of his 
mother having bsen some years ‘previously 
appointed his guardian under the Guardians 
and Wards Aet, he did not attain majority 
until the age of twenty-one, The learned 
Subordinate Judge eonsidered it established 
that the plaintiff suppressed the faot of a 
guardian having been appointed, and by 
produeing a medieal certificate that he was 
about eighteen, deseived the purehaser into 
the belief that he was of age, The sale- 
deed was in favour of Musammat Abbilakh 
Kuar, The defendant-respondent Mhondhe 
Singh has subsequently aequired the prop- 
erty by pre emption, ` 

In appeal it is sontended that no ease of 
fraud was set up iu the pleadings and that the 
learned Subordinate Judge has made out 
on the defendant's behalf а new ense whieh 
he did not himself set up. It is further 
eontended that there is no evidense to 
support a plea of estoppel. The respondent 
disputes both these sontentions and raises 
a further plea that even if no oase of 
estoppel is made out, the plaintiff eannot 
resover the property without restoring the 
benefit whieh he has reseived, Even if 
gestion 65 of the Contrast Aot does not 
apply, he sontends that on equitable grounds 
the plaintiff, who is seeking the аввівќапве of 


-the Court, should be plaesd on terms of 


restoring the benefit whieh he has received, 
The faot of a guardian having been 
appointed of the plaintiff was alleged in 
paragraph 2 of the plaint and the date of the 
appoigtment was given. The defendant 
met this assertion with a simple denial. In. 
the additional pleas he alleged (paragraph 12): 
that the plaintiff was estopped from raising 
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the plea: of minority, by reason of his being . 
a party to the pre-emption suit and not 
having raised it there. It was further alleged 
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(paragraph 1 4) in general terms that the elaim - 


was altogether fraudulent and filed, out of 
bad motives, as the plaintiff was really of 
age when ihe sale deed was exesuted. There 
was no allegation that the plaintiff had 
' deseived his vendee by falsely pretending 
to have attained majority. Ina replisation 
whish he subsequently filed, the plaintiff 
traversed the plea of estoppel by alleging 
that he was not properly represented in the 
pre-emption suit, as no guardian was appoint- 
ed for him in that suit. While dealing 
,with the pleadings, { may remark that it 
would have greatly assisted in the decision 
of the oase if the learned Munsif had 
examined the parties as raquired by Order 
X, Civil Prosedure Code, and that a repli- 
‘sation, whieh under Order VIII, rule 9, 
cannot be accepted without the special leave 
‘of the Court, is not a proper substitute for 
sneh examination, 

Not only was this a new ease which the 
defendant had set up but there appears to 
be no evidenee on the resord to support it. 
Musommat Abbilakh Kuar was not examined. 
The only witness was the defendant himself 
‘who could give no evidenoe of any deeeption 
practised upon him, The only dosumentary 
evidenee relied on «consists of a mediesl 
"sertifiente put in before the Sub Registrar at 
the time of the exeontion of the sale deed. 
Presumably this was obtained by the Sub- 
Registrar for the purpose of satisfying him- 
self that the exeautant was not а minor 
before registering the deed. It is vague in 
ite terms, merely stating that the plaintiff 
was "about eighteen.” The certifioate was 
not obtained for the satisfastion of the pur- 
chaser and there is no evidenee that she 
was intentionally deceived. The only other 
evidence put forward as helping the plaintiff 
is that just after the  exeeution of the 
sale deed the name of Musammat Draupadi 
Кпаг, plaintiff's mother, who was resorded 
as his guardian, was on the report of the 
paiwart removed. There is nothing to show 
that the plaintiff received any notice of 
this, nor ean it be presumed in the absense 
of evidenoee that he did reseive notice,  * 


The plea of estoppel based on fraud eannot, 
therefore, be sustained, 


- {1991 


- The question remains whether the plaintiff 
ean get bask the property without restoring 
the priee, If the Court is to be guided by 
principles of justies, equity ‘and good son- 
seiense, he certainly eannot do so. Altbough 
a definite fraud was not eet up or established, 


` the plaintiff unquestionably did represent 


himeelf to be of age when he exeouted the 
sale deed, though in fact he wasa minor. 


‘In Wright v. Snowe (1), a ease which has 


been referred to by the Uourts below, Viso. 
Obaneello Knigbt- Brusa remarked that 
where one person makes a positive assertion 
and another aota оп it, it is often immaterial 
between the- two whetlior the former was. 
aware of its falsity, A distinetion has been 
made in many sases between св anit in whieh 
the ereditor is reeking to enforee an agree. 
ment entered into by a minor and one in 
whieh the minor himself as plaintiff invokes 
the assistanse of the Court. In tbe former. 
aage the ereditor cannot resover, In the 
latter oase it is open to tbe Court to make 
the relief conditional on the minor restoring 
the benefit. The distinction was noticed 
in the ease of Radhey Shiam v. Bihari Lal (2) 
and in the more resent oase of Lila Dhar v, 


. Piarey Lal (8). The reference there was to a 


‘ease of fraud, but the principle may equally 
apply to a ease of misrepresentation where 
no aetual fraud is established, It was re- 
marked by в. learned Judge of -tbis Court 
in a resent aasa [Amir Ali v, Iqbal Ali -(4)] 
that Courts of Justice in Indis, in the exeraise 
of their mixed jurisdiation as Courts of Equity 
and Law, are always at liberty to pass a eon- 
ditional decree upon equitable principles ‘to 
anit the exigensies cf eaoh partieular ease, 
Here it would be manifestly unjust to allow 
the plaintiff to resover the property and 
retain the prise as well. To tse a homely 
metaphor, he eannot both have his sake and 
eat it too. The ease of Mata ‘Din v. Shatkh 
Ahmad Ali (5) is в direst authority of this 
Court for the view that in sueh a oase-as 
this the minor who seeks to resover the 
property must restore the benefit. 


For the above reasons I allow the aped 
0 ru) 2 De G, & Sm, 321; 79. R, R. 220; 04 


144, 
g 48 Ind. Oas. 478; 40 A, 908 16 А. L, J, 


V 681 62 Ind, Cas, 258, 19 AL, 1, 518; B U. P. Ln 
1А.) Б 
(4) 61 Tad. Cas. 812; 8 О, L, J. 287; 24 О. О, 22, 
(5) 110, C. 1. 
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in part and give tho- plaintiff a desrae for 
resovery of tha property, subjest to his 
depositing in Coart within two months of 
‘this date the sam of Вз. 40) for payment 
to the defendant, If he doss so, the parties 
will bear their own #osts throughout. If he 
fails to do-so, hia appeal will stand dismissed 
with sosts, 


rp. & н. Н. Appeal allowed in part, 





OALOUTTA HIGH COURT. 
APPZAL From AÁPPrLLATE Deoxek No, 1275 
ов 1918. 

July 6, 1920; 

Present : Ме. Justiee Teunon and 
Mr. Justice, Newbauld. 
CHAITANYA KRISHNA MANDAL 
— PLAINTU'F-— ÁPPELLANT 
versus 
SOUDHYAMONI DASI AND GTHERS— 
D&FEXDANTS-— RESPONDENTS, 

Adverse possession—Co-tenancy—Haclusive pozses- 
sion of joint’ property by co-tenant openly and to 
knowledge of amother—Hindu Law—Dayabhaga— 
Joint property. 


g. and R, who were the widows respectively of. 


two brothers of » (Duyabhaga) Hindu joint family, 
were in joint occupation of a holding as heirs of 
their husbands until ata time not less than fifteen 
years before suit, R became a vaishnavi, left her 
husband's house and thereafter lived by begging 
or in the house of her son-in-law. The holding 
remained in the name of %., who alone paid rent 


and taxes and for the period of 15 years preceding- 


suit, R. paid no visit to her former home or to 8. 
and did not participate in the profits of the prop- 
erty. In ава for recovery of possession of the 
share of R, in the holding: 

Held, that having regard to the facts of the case, 
S.s possession of the holding was in assertion 
of a clear intention to terminate the co-tenancy, 
and in open assertion of a hostile title to the 
knowledge of R. for a period of more than 12 years 
во ав to bar the suit. Гр. 774, col. 1.] 

Ayennessa Bibi v. Sheikh Isuf, 14 Ind. Cas. 722; 16 
O. W. N. 849, Jatindra Nath Hoy v. Sabidannessa 
Khatun, 85 Ind. Cas, 26; 20 C. W. М. 1258; 24 О.І. 
J 165, Lokenath Singh v. Dhwakeshwar Prosad 
Narayan Singh, 27 Ind. Cas. 465; 20 О, W. N. 51; 21 
C. L, J. 268, referred to. 

Appeal against a deoree of the Subordi. 
nate Judge, Third Court, Mymansingh, 
dated the 13th of May 1918, reversing a 
desree of the Munsif, Seaond Oourt at 
Tangail, dated the 30th of April L917, 

FACTS appear from the judgment, 

Dr. Sarat Ohandra В мач (with him Biba 
Mukunda Behari Mullick), for tha Appellant, 
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-—The plaintiff ia à parohaser from defend. 
ants Nos. 17, 18, 12 and 20. Defendant 
No. 17 ig Ramani—widow of Narain. Defend. 
ants Nos. 18, 19 and 20 have no vested interest 
in the property in sait. The plaintiff derivas 
title by reason of his puvohase from de. 
fendant No. 17, 2, e, Narain's widow. I 
bag to submit that there was no assertion of 
hostile title against defendant No. 17, my 
vendor, and to her knowledge, And so Е 
oannot be barred by the alleged assertion of 
TAM title. Rəførs to Corea v, Appuhamy 
1), 

Babu Sarat Ohandra Roy Ohoudh ry (with 
him Babu Rimgati Sarkar), for the Rə- 
Spondents,—1 am in possession of the entire 
property. Narain’s widow never resided in 
the family. She lived on alms or with her 
коп inlaw. That is aslear finding. Refers 
to Ayennessa Bibi v, Sheikh Isuf (2) and 
Jatindra Nath Hoy v. Sabtdannessa Khatun (3). 

Dr. Sarat Chandra Basak replied. 

JUDGMENT,—This appeal arises out 
of a suit brought by the plaintiff to resover 
possession of an 8-anna share of a sertain 
holding on establishment of his title there» 
to. The holding in suit, it appears, origin. 
ally belonged to one Sital, Sital died 
some 40 years before suit and thereupon the 
holding dessended to his sons, one Haran 
and one Narain. Narain and Haran lived 
jointly until the death of Narain some 25 
to 86 years before suit, Narain died leaving 
a widow named Ramani, who has а daughter 
Umasundari, who again has two sons, They 
are defendanta Nos,17 to 20 in this suit, 
Haran died 20 years before suit leaving 
a widow Soudhyamoni, who is defendant 
No. 1. The findings are that after the 
death of Narain the two branshes of the 
family and afier the death of Haran the 
two widows lived jointly until at a time 
not less than 15 years before suit, the 
widow of Narain, +. в, defendant No. 17, 
besame a Vaishnavi, left the home of Sital, 
Haran and Narain and thereafter lived 
either on alms or in the house of her 
son in law—the husband of the daughter 
Umasundari, the defendant No 18 Tha 
plaintiff in the suit is a purehaser from 
defendants Nos. 17, 18, 19 and 20, but 


1) (1912) App. Cas. 230 at pp. 235, 233; 81 L, 
J. P. €. 151; 105 L. T, 833; 10 S. H, О. (х. в.) 61, 

(2) 14 Iud. Oas. 722; 16 О. W, М. 849, 

(8) 35 Ind. Oas. 83, 20. О. W. N. 1258; 24 C. UJ, 
166, 
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for the purposes of the present suit the 
purehase is of importanae only as from the 
widow—the defendant No. 17, the other 
defendants having no vested interest in the 
property. The question before the Sub- 
ordinate Judge was—as the question before 
us in this appeal is—whether the title of 
the widow, and, therefore, of the plaintiff, 
was ‘barred by open assertion of hostile 
title to the knowledge of the widow and 
the plaintiff for more than twelve years 
.before suit. 
the Subordinate Judge has arrived is that 
the widow  Hamani besame. & Vaishnavi 
not less than 15 yeas before suit, and 
having become a Vaishnavi, left her 
husband's house and lived thereafter by 
begging or in the house of her son-in law. 
The holding remained firet in the name of 
her husband's brother Haran and after his 
death in the name of Haran's widow, who 
alone paid rents and taxes for the 15 years 
preceding suit. The widow Ramani paid 
no visit to her former home or to the 
widow of Haran and did not partieipate in the 
profits of the property. For these 15 years 
defendant No. 1 was in sole or exolusive 
possession, openly and to the knowledge of 
the widow Ramani. From these fasts the 
learned Subordivate Judge has drawn the 
eonolusion that defendant No, l's possession 
was in assertion of a clear intention to 
terminate the oo-tenansy and in open asser. 
tion of a hostile title to the knowledge of 
the defendant No. 17, We are not, we think, 
entitled to say that on the fasts whieh he 
has found. the learned Subordinate Judge 
was notsompetent to draw this inferenee in 
law, and in that sonnestion we may refer to 
the sases reported as Ayennessa Bibs v. 
Sheikh Isuf (2), Lokenath Singh v. Dhwa- 
keshwar Prosad Narayan Singh (4) and 
Jatinara Nath Roy v. Sabedannessa Khatun 


(3), In this view, this appeal fails and 
must be dismissed with costs. 
В, N. Appeal dismissed. 


(4) 27 Ind, Cas, 465; 20 C, W. N. 61; 21 0,1,7. 
253, 
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CALCUTTA HIGH COURT, : 
APPEAL From APPELLATE DzCREE No. 1940 
or 1919. 
August 10, 1921. 
Present: —Justiee Sir Asutosh Mookerjeo, Kt., 
and Mr. Justioe Panton. 
Homw!'BLg Raja RESHEE OASE LAW 
—PLAIntiFF—APPRLLAXT 


versus 
SATISH CHANDRA РАТ. 
à RESPONDENT. 

Bengal Tenancy Act. (VIII of 1885), в. '1—Enhance. 
ment of rent—Rent fixed in perpetuity by contract 
—Lease, construction of—Permanent lease—P1emium, 
absence of. 

A document creating a tenancy stated that the 
grantee was to cultivate from generation to genera. 
tion, and was to pay thica mokra rent to the 
amount of Вв. 11. On landlord’s suit for enhance. 
ment of rent; i 

Held, that although no premium was paid, the 
landlord had granted a perpetual lease ata fixed . 
rent, and could not, therefore, claim enhancement 
under section 7 of the Bengal Tenancy Aot, that the 
document showed thatthe word thica was used to 
indicate the creation of a tenancy and the word 
written as mokra was in reality mokarari, indicatin 
that the rent was fixed in perpetuity. [p. 776, col. 2. 

The payment of a substantial premium for a 
lease may be one of the surest indications of its 
permanent character, but it does not follow that 
the absence of evidence to show payment of’ 
premium isone of the surest indications that the 
grant isnot permanent.  [p. 775, col 2.] 

Bamasoondery Dassyah ү. Radhika Chowdhrain, 18 
M. I. A. 248: 13 W. B, P 0.11; 4 B. L. В. P. 0. 
8; 2 Suth, P. C, J. 293; 2 Sar. P. C. J. 524; 70 E. R.. 
544 und Ram Narain Singh v, Chota Nagpur Banking 
Association, 36 Ind, Cas 821; 48 О, 882, referred to. 

Appeal against a desree of the Speoial 
Judge, Midanpur, dated the 18th of Mareh 
19:9, affirming а deeree of the Revenue 
Offiser of that distriet (at Oamp Mahisadal), 
dated the 20th June 1918, 

- PAOTS appear from the judgment. 

Bubu Dwarha Nath Ohakrabartty (with him 
Babus Narendra Ohandra Bose, Satyendranath 
Mitter and Nabin Ohandra Paul), for the 
Appellant.—This suit arises under gestion 
] 1 There is 
no word either of fixity of rent or of tenaney 
in the doeument. [t is ealled thika, The 
wordsare ukta jamar upar beshi tala nahtba,” 
‘t. €, there will be no demand in addition to 
the above-rent. The tenancy and rent 
have been ealled thika mokra matrat means 
hiring out, letting. Thika mokra means letting 
out as а Ника. Unless there are selear words 
whieb are well known for ereating a perma. 
nent lease of fixed rent, your Lordships will 
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nob lightly take away the rights of the 
Zismiudar. No bonus. was paid by the 
tenants, and this ia a sure indieation of the 
lease not being .permanent. Refers to Bama- 
sooniery Dassyah v. Radhika Ohowdhrain (1). 
‚ А Zemindar has the right to enhanee rent 
unless there is а eontrast to the eontrary. 
Beads sestion 7, Bengal Tenaney 
Aet, There are no words by whieh the 
landlord gave up his right to enhanee rent. 
Dr. Dwarkanath Mitter (with him Babu 
Santosh Kumar Paul), for the Respondents.— 
Rent ваппо be enhaneed, The words ukta 
jamar upar beshi tala nahiba are unambiguous 
and quite elear. It is а transferable and 
heritable tenure. The landlord has not dis- 
sharged the onus of proving that he had 


exereised the right of enhansement of rent. 


No attempt has ever been made to enhanes 
rent. 7hika here means an engagement by 
whieh fixed rent is settled, Reads Wilson's 
Glossary. Hore it is a lease with rent fixed 
in perpetuity. Thika mokra emphasises 
thatrent is бхей in perpetuity, Both the 
lower Qourta are right in their desision. 
Baba Dwarka Nath Ohakrabartty replied. 
JODGMENT.—This із an appeal by the 
landlord in a proseeding under section 105 
of the Bengal Tenaney Act, for enhancement 
of rent. The tenant pleaded that the rent was 
fixed in perpetuity, and this eontention has 
been assepted by both the Courts below. 
. On the present appeal, stress has been 
laid upon the observation of Sir Jamea 
Oolvile in Bamasoondery Dassyah v. Radhika 
. Ohowdhrain (1) that a suit to enhanse 
rent proseeds on the presumption that a 
Zemindar holding under the perpetual 
settlement has the right, from time to 
time, to raise the rents of all the rent- 
paying lands within his Zemindary, ae- 
eording to the Pargannah or ourrent rates, 
unless either he is presluded from the 
exereise of that right by a sontrast 
binding on him, or the lands in question 
вап be brought within one of the exemp- 
tions resognised by Bengal Regulation 
ҮШ of 1793, Let it be soneeded that 
the burden thus lies on the tenant to 
establish that the lIdndlord is preeluded 
` from exereising the right to enhanve rent 
by a sontrast binding on him. Fortunate- 
(1) 18 M. L А. 248; 13 W. В.Р. О. 11; 4B. L. E, 
p о, ^ 2 Sath, P. O, J. 293; 2 Sar, P. С, J. 624; 208. 
e) . 
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ly we have in this ease the ¢ontraet of 
tenansy, dated the 3rd September 1861, 
whish governs the rights of the parties. 
The doenment was written in Oriya 
sharaeter, possibly by a half literate seribe. 
The doeument states that the tenant, the 
grantee, would pay the thica mokra rent 
of Rs. 10-12 annas at the rate of 4 annas 
per bigha and 4 annas for jalkar rent of 
Biehagora tank; in all Rs. 11. There has 
been some diseussion at the Bar as to the 
meaning of the expression thica тойа. 
We feel no doubt that the word са 
was used to indisate the oreation of a 
tenansy and that the word written as 
mokra by the Oriya seribe ia in reality 
mokarurt, indieating that the rent was 
fixed in perpetuity. There san be по 
question that although no premium was 
paid, the tenaney was permanent, as the 
grantees was authorised to eultiyate from 
generation to generation. But  referenee 
has been made by the appellant to the 
desision in Ram Narain Singh v. Ohota Nagpur 
Banking Association (2), where it was stated 
that a substantial premium for a lease is one 
of the surest indications of its permanent 
sbaraster; it does not follow, however, that 
the absenee of evidense to show payment 
of premium is one of the surest indieationa 
that the grant is not permanent. We 
need not thus place reliance upon the 
slause which provides that there should 
be no payment over and above the rent, 
basanse this may have referense to illegal 
exactions. The dosument taken asa whole 
indieates, in our opinion, that under this 
eontrast of tenaney, the rent was fixed in 
perpetuity and that the application for an- 
haneement has been rightly dismissed, 

Ths appoal is dismissed with sosta, 

R. х. & N. H. Appeal dismised, 
(2) 38 Ind. Cas. 821; 43 О, 332, 
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scoye of—Lease, grant of—Lambardar, power of— 
Се. sharer— Consent—8ui tto set aside lease— Limitation. 


A co-gharer consenting toa lease granted by 
his Lambardar is bound by it. | p. 779, col. 1 ] 

Article 91 of Schedule 1 to the Limitation Act is 
restricted to a suit between the parties to the 
instrument or their succossors-in-interest, A person is 
not bound to.set aside an instrument not executed b: 
himself or by. his predecessor-in-title. [p. 779, col. 2. 

Tanto v. Gajadhar, 1 N. L, В. 120, Bajjad- Ali v. 
Muhammad Zulfikar Ali Khan, 33 Ind. Cas. 948; 88 P. 
В, 1916; 125 P, W. R. 1936, referred to. 

- The position of a } ambardar with reference to his 
co-slinrer inthe matter of letting out vacant land 
cannot well be put higher than that of a manager: of 
the jint property of a Hindu family. [p. 779, col. 2.] 
` Asaram v. Rutansingh, 82 Ind, Сая, 242; 12 N. L. 
R, 12, referred to. 

If a Lambardar exceeds his authority in granting a 
lease, the trangaction is inoperative and as such might 
be ignored by a co-sharer seeking possession of the 
and. [p. 779,‘col. 2.] 

X sit for a declaration that a lease granted 

by the Lamburdar is invalid against the plaintiff is 
within timeif bronght within twelve years of the date 
on which the execution of the lease became known to 
the plaintiff, inasmuch as a suit for declaration of a 
right cannot be held to be barred so long as the right 
tothe property in respect of which declarationissought 
is a subsisting right. [p. 779, col. 2; p. 780, col. 1.] 
“ Raghubar Dayal v. Mahesh Gir, 20 Ind. Cas. 147, 
Sripal Singh v. Silla Bakhsh,8 О C. 803, Chukkun 
Lal Roy v. Lolit Mohan Roy, 20 O. $06; 10 Ind. Dec. 
(ж, в.) €09, referred to, 


Appeal against a deeree of the Distriot 
Judge, Nimar, iv Civil Appeal No, 103 of 
1918, dated the 80th November 1918. 

+ Mr. M. Gupta, for the Appellant. 

: Mr. V. Б. Pandit, R. B. for the Respond- 
ents. - 

JUDGMENT.—This suit out of whioh 
this second appeal arises was filed by the 
precent appellant Kunjilel on the 28th June 
191?. The defendants аге а minor, named 
Chandra ‘Singt, and his father Rukhdu. 
The object of the suit was to obtain pos- 
session of a plot of land whieh at the 
Soattlement of 1918 was given number 311 
and resorded in.tho Ssttlement Міві as the 
oseupaney holding of the defendant Oban- 
dra Singh. The area of this plot is 20 acres 
and it forms part of a.Jarger area whioh in 
the jamabandt — (Exhibit P.13): for 
1911.12, the year. rext before the current 
Settlement, із shown as number 88/2 with 
an area of 28:59 seres_and oonsisting of 
big (зве forest, Chandra Singh holds sew 
number 811 under a lease Exhibif P.8 
granted by. Chhitar, the Lambardar of the 
villege, on the 28rd April 1913.. 

4 When the lonse was grantéd, tho pro. 
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prietcrs of tke village were (1): Ghhitar 
(2) Rukhdu with his scn Chandra Singh; 
(3) Bhagwar, ard (4) the plaintiff Кроја], 
the plaintiff's abare being & annas and eaoh 
of the other shares being 2 annas & pies: 

Oa the 27th May 1918 the p'aintiff 
applied fcr an imperfest partition, whieh 
was completed’ on tho {Oth February 1916, 
number 311 falling in his Patti, The plaint 
alleges that under the #а 15.01. ате Ohhitar 
had no right to let any land withont the 
sonsent of the во-врагега; that the leasa to. 
@handea Singh of "big tree forest" was, 
therefore, void; and thas tlie. plaintiff eame; 
to know of the lease in September 1915, 

The defendants filed a joint written 
atatement. They alleged that the area in 
dispute sontained only sorub jungle and 
small teak trees and that old number 88/2, 
which inoluded it, was for some year&in the: 
possession of “Ohhitar. The plaintiff and 
Bhagwan at Rukhdu's requestagreed to his. 
taking over number 88/2 from Ohhitar who; 
however, refused this request, Rukhdu then 
filed snit No, 188 of 1913 against Chhitar, 
Kunjilal and Bhagwan for joint possession 
with the defendants of several plots inelud 
ing number 88/2, This suit was dismissed’ 
for default on the 25th April 1913.  Rukhdu 
bad effested а compromise with Ohhitar of 
whieh Kunjilal and Bhagwan were made 
aware, Ohhitar having agreed to put Rukhdu 
and Chandra Singh in possession of 20 
aares of old number 88/2 and having exeaut- 
ed the aforesaid lease (Exhibit P-8) assord- 
ingly. The plaintiff was thus alleged to. 
bave been aware of the leasefrom the 24th 
or 25th April 1913. 

It was further pleaded for the defenses 
that in the partition proeeedings the plaint- 
iff raised no objestion to new number 311 
being treated as the ossupaney holding of 
the defendant Ohandra Singh and was, there. 
fore, estopped from making the present olaim. 
The suit was also said to be time-barred, 
having been filed more than 3 years after the 
25th April 1913, Finally it was eontanded, 
without prejudiee to the foregoing defenser, 
that the lease to Chandra Singh. sould not 
be.ayoided merely. on’ the ground that it 
was given without sonsulting the other 
со.вћагегв and that the plaintiff, if he had 
any right to avoid the transastion, should 
have exeroised it inthe eourse of the partition 
prooeedings, -— 


—— € 
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The, plaintiff in reply denied that he had. 
ever agreed to possession of old number 8¢/2 
being transferred from  Ohhitar to the 
defendant Rukhdu or that the dismissal of 
the suit of 1913 wag due to a settlement with 
Ohhitar of whioh ho was informed or approv- 
ed. Ho also asserted that he had expressly 
objected in the partition proeeedings to the 
land in suit being reeorded as Ohandra 
Singh's oseupaney holding and insisted 
on its being entered as‘ big tree forest." 
The following issues were framed :— 

"1, Whether the defendant No, 
khudkashé and grass landa P 

2. Whether the Lambardar Ohhitar was 
in exelusive possession of the land No. 88/2? 
If so, how long? 

8. Whether the plaintiff assented to the 
defendant No. 2's taking possession of the 
land No. 88/2 as. alleged in the written 
atatement ?~ Did Bhagwan also agree to it ? 
. 4. When did the plaintiff know that 
Chhitar executed the patta.for the land in 
favour of the defendant No, 1? 

5. Whether the plaintiff raised an objeo- 
tion with regardto the lease of the land 


2 had 


in suit in fayour of the defendant No.1 at. 


the time of' the partition of the villaga ? 
lf not, whe'her he is estopped from elaiming 
the land P : 

6, Whether the suit is barred by limita- 
lion ? 

7. Whetherthe Lambardar had a right to 
let the land in suit without the aonsent of the 
co-sharers in the village ? 

8. Towhst relief, if any, is the p.aintiff 
entitled Р” 5. ` 

The Trial Judge found that the defendant 
Hukhdu had 18-88 asres of khudkast but 
no grass landin his possession in 1912-13; 
that the Lambardar Chhitar was in poeses- 
sion of old number 88/2 for about two years 
before the suit of 1913 was filed by Rukhdu ; 
that neither the present plaintiff nor Bhagwan 
ever consented to old number 82/4 being 
igkemover by Rnkhdv; that the plaintiff learnt 
&hout the exeontionof the paita in Chandra 
Singh’s favour abont three months after May 
1915 and that the plaintiff objected to the 
lease in the course of the partition ргоевей. 
ings. On the question of limitation the 
Judge held on the authority of Tanto v. 
Ga,adhar (1) that Artiole 91 of the Limi- 


2 ().1 N.L. R. 129, 
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tation. Sshedale applied to the sironmstanses, 
the lease to Ohandra Singh being merely 
voidable, not yo'd ob éntiiío, The lease was 
further held not to be a bona fide one, inasmush 
asit was made in favour of one eo-sharer 
without eoneulting the others, 

. The plaintiff acaordingly obtained а 
decree for oansellation of the lease in 
Chandra Singh's favour and Loth the de- 
fendants were ordered to put the plaintiff 
in possession of new number 311. 

The defendants appealed, questioning all 
the findings unfavourable to them. The 
lower Appellate Court, after analysing all 
the evidense ou the point held that the 
plaintiff must have besome aware of the 
lease to Obandra Singh immediately after 
its exeontion. It also found that though 
the plaintiff did not give his express son- 
sent to the lease, he impliedly sonsented 
to the transactior, inasmuch as being 
aware of it, he made no protest and no 
attempt to avoid it until after applying. 
for partition of the village. On the question 
of limitation the learned  Distrie& Judge 
agreed with the Trial Judge in applying 
Article 91 of the Limitation Schedule. He 
was further of opinion, though the point 
had ceased to have any importanee, that 
the lease could not be regarded asa bona 
fide one and that the plaintiff having. 
aseepted the partition, was estopped from. 
objecting t? the lease. The deeree of the 
Trial Judge was reversed and the plaintiff's 
suit dismissed, both as time-barred and 
beoause the plaintiff was held to have 
impliedly consented to the lease in favour 
of the defendant Chandra Singh, 

ln this Oourt it is oontended for the, 
plaintiff that no tasit or implied consent 
on his part was pleaded by the defendants 
or put in issue and that ro sneh sonsent 
should bave been fonnd or is justified. 
by tbe evidense on reaord, The defendants’ 
pleading as to eonsent will be found in 
paragraph 2 of their written statement, 
whioh runs as follows:— 

“2 (a) They admit that defendant No. 2 
brought the suit referred to in paragraph 
2 (a) of the plaint. As Ohhitar persisted in hig 
opposition, defendant No. 2 sonsulted plaintiff 
efd,Bhagwan. They assured him that they, 
stuek to their promise and that he may take 
sush steps as he thought proper. Defendant 
No. 2, therefore, brought Suit No, 138 of 1913. 
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in the Oourt of tha Sesond Munsif, Khandwa, 
for joint possession of all lande, exsept sir, 
їп possession of Obhitar. On 18th April 
1918 all the parties to that suit were present, 
plaintiff and Ohhitar having been represent. 
ed by their agents. Obhitar’s agent was 
asked by Bhagwan and plaintiff's agent 
Sitaram to give up No. 82/2 in favour of the 
present defendants and to sompromise the 
matter, Defendants to this suit took time 
to file written statements with a view to 
settle the matter during the interval. 

Before the next hearing Chhitar agreed 
to give up 20 asres of No, 88/2 in favour 
óf the defendants if defendant No, 2 gave 
up his elaim for joint possession of the 
lands sued for. Defendant No. 2 agreed 
to this. Atthe request of defendant No, 2 
Ohhitar executed a patia of 20 aeres of 
No, 88/2 in favour of defendant No, ^, as the 
village share was owned jointly by them, 
being their ansestral property. On his doing 
во, defendant No. 2 informed the plaintiff 
and Bhagwanthat the suit had been settled 
and that в patia for 20 aeres of No, 88/2 was 
executed by Chhitar in favour of defendant 
No, 1, It was beeause that the matter was 
thnsa amicably settled as stated above that the 
parties.absented themselves on 25th April 
1913, They traverse'the adverse allegations in 
paragraph 2 (a) of the plaint not admitted 
aboye. 

(b) They admit that plaintiff, defendant 
No, 2and Bhagwan had filed the suits 
mentioned in paragraph 2 (b) of the 
plaint. 

(c) They admit that defendant No. 2 was 
aware of.the provisions of the wajzb.ul-arz, 
but deny that plaintiff had any objection 
to the land being sleared of the serub jungle 
and remaining in possession of defendants, 

» (d) They admit that the land is unoulti. 
vated. - 

(e) They deny the allegations in para- 
graph 2 (c). 

The plaintiff was aware of the patia from 
the time of its exesution. 

In the partition proeeedings the plaintiff 
raised по obj3ctions regarding the land in 
anit beoause of the above settlement, As 
the plaintiff did not raise any objestion in 
the partition proseedíngs that the land in 
snit was unossupied waste land and should 
be treated as sommon unossupied waste for 
the purpose of the partition and as the 
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partition has been made on the basis that 
the land in suit is in the oosoupation of 
defendant No. 1, he ia estopped from deny. 
ing that it isan oesupaney tenure of thé 
defendants and also from reeovering posses- 
sion of the land. If this objeetion had. 
been raised, the partition would have been. 
effested on а different basis The adverse 
allegations in this paragraph are traversed."^ 

In my opinion this pleading ean fairly be 
regarded as alleging that the plaintiff's 
sondust amounted to taeit and implied 
sonsent whieh the learned lower Appellate 
Oourt has found to. be established. The 
pleading does not allege that the lease was 
expressly approved by the plaintiff, but that’ 
it was brought to his knowledge and that. 
the subsequent dismissal of Rukhdn’s suit 
(No. 138 of 1913) was due to ‘asecptance: 
of the position by all the- во-вһагегв. The. 
lower Appellate Court has disbelieved the 
evidenee of the plaintiff's agent Sitaram (P, 
W. No. 8), in whieh that person denied 
his failure to attend Court on 26th. 
August 1913, and has believed the state- 
ment of Rukhdu as D. W. No. 3, whieh 
supports Exhibit P-10, a вору of the entries. 
in the Munsif’s order-sheet. ‘Seeing that 
the plaintiff had applied to be made.a eo- 
plaintiff with Rukhdu in the suit, it is almost 
impossible to believe that he would ‘have 
stayed away unless he had been satisfied 
with the outeome of the negotiations, whieh 
had admittedly been going on for some time: 
with the object of indusing Ohhitar to give 
up some of the land in his possession. In 
this sonneetion the lower Appellate Oourt. 
has naturally attashed  importanse to the 
letter Exhibit P-25, whieh Rukhdu wrote to. 
the plaintiff on the 29th Desember 1912,. 
This letter intimates that Rukhdu already re- 
garded himself as in possesaion of old No. 88/2 
aud if he had objested to this possession,. 
the plaintiff would assuredly have pressed: 


-for aontinuanse of Suit No. 188 of 1913. He: 


would also have cbjested before tha Settle. 
ment Ofiser to the grant of the patta (Ёх- 
hibit D-9) in favour of Chandra Singh, 
whioh seems to have been granted early in 
1913. . ` 
Further important evidenae is furnished by 
the plaintiff's behaviour in the partition pro. - 
ecedings of 1915, Lt is true that in them he 
objested ёс a new No. 311 being resorded 
otherwise than as big tree forest, He was, 
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however, . informed. that in view of 
Chandra Singh’s resognition as tenant by 
the Settlement Offiser the question of title 
should be determined by a Civil Court. The 
plaintiff none-the-less allowed the proeaed- 
ings to go on and eventually assepted the 
partition made, Now assording to sub sestion 
(1) of sestion 136.6, Land Revenue Ast, 
1881, whish was then in force, the Partition- 
ing Offiser was bound either to enquire into 
the anestion of title or else to keep the proe 
eeedings pending until the question had been 
determined by a sompetent Court. Even if 
the plaintiff's aequiessenee doss not create 
an estoppel against him, it ів at least strong 
avidense that bis objestion was not a serious 
one, The lower Appellate Oourt has eon- 
sidered all the evidence on the point and 
has believed the aesount cf the negotiations 
given by the defendant Rukhdu himself. On 
the other hand the evidence of Sitaram, the 
plaintiff's agent, was disbelieved. 

In my'opinion it ів a perfeetly reasonable 
inferenee from the fasts found by the lower 
Appellate Oourt that the plaintiff sonsented 
to the lease in favour of Ohandra Singh. He 
is found to have agreed that a substantial 
portion of number 88/2 should be allotted to 
Rukhdu and his son and he was made aware 
of the lease immediately after its execution, 
with the result that he did not press his 
elaim to be made a plaintiff in Suit No, 138 
of 1918. He did not himself enter the 
witness-box to explain these fasts, nor was 
his co-sharer Bhagwan called by either side, 
The Trial Judge dealt with the question 
‘whether there was what he termed “an 
implied eonsent" on the plaintiff's part to 
the lease, and I see no reason whatever to 
doubt that theexistense of sush a aonsent, 
as distinguished from an express acseptanee 
of the lease before it was executed, formed 
part of the defence to the suit, The grounds 
of appeal to the Distrieb Court are not 
worded with mush presision, but the judg 
ment of that Oourt shows that the parties 
understood the defenee to be independent of 
апу express вопвепё to the lease given ator 
immediately before ita exeeution, The 


plaintiff Seems to have vaeillated somewhat 


in his attitude towards the lease, but the 
net result of his eonduet seems to me to 
justify a finding that it was in faet approved 
of by him. This conelasion возев to justify 


upholding the deoree of the lower Appellate _ 
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Court and the seeond appeal must, therefore, 
fail. 

It is unnesessary now to disenss the 
question of limitation, I would, however, 


observe that the facts of this oase are 
distinguishable from those in fanto 
v. Ga;adhar (1), on whieh both the: 


lower Courts relied. There the instrument 
whieh the plaintiff sought to avoid was 
ап award made upon a referenas to arbit- 
ration by the defendant on the one hand 
and by the plaintiff's gaardian on the 
other. It was held that the plaintiff'a 
anit to recover. possession of the property 
was barred, unless the award. was set 
aside within the period allowed by- law, 
The true rule seems to be that Artiele 91 
of the Limitation Sehedule is restristed to 


‘a suit between the parties to the instru. 


ment or their snesessora-in-interest and 
that a plaintiff is not bound to set aside 
an instrument not exesuted by himself or 
by his predecessor-in-title; See Sajad Alt 
v. Muhammad Zulfikar Ali Khan (2). The 
position of a  Lambardar with  referenee 
to his co-sharer in the - matter of: letting 
out vacant land sannot well be put higher 
than that of a manager of the joint property 
of a Hindu family, and in Asaram v. 
Ratansingh (3) it was held that в suit 
brought by а во-рагвепег for possession 
of bis share of the family property, on 
the ground that it was alienated by -the 
manager of the joint family without legal 
nesessity, is not governed by Article 44 of 
the Limitation Sehedule, even though the 
manager deseribed himself in the deed of 
transfer as the во parsener’s guardian: in that 
ease Ártisle 91 was also held to be inappli- 
eable and the ordinary period of twelve years 
was allowed. if the Lambardar acted 
within the seope of his authority in granting 
the lease, no question of limitation arises, 
if on the other hand he  exaeeded his 
authority, the transaction would be inopera- 
tive and aa snah might be.. ignored by a 
eo-sharer seeking possession of the land, 
In Raghubar Dayal v. Mahesh Gir (4) it 
was held that a suit for а dealaration that 
a lease granted by a-Lambardar is invalid 
against the plaintiff is within time if brought 


@) "Тай. Cas. 948; 88 P. E. 1916; 125 Р. W. R 


i 8) 82 Ind, Cas, 242; 12/N, L, B. 19, 
i 20 Iud, беш 1474 


780 
MADAN MOHAN DEY t, BISBRUPADA DEY, 


within twelve years of the date on whish 
theexeeution of the lease besame known. to 
the. plaintiff. The principle applied was 
that. a suit for deslaration of a right eannot 
be held to be barred so long as the 
right: to the property in respeat of whish 
declaration is sought is a subsisting right 
and the authorities followed are Sripal Singh 
v. Sitla Bakhsh (5) and Ohukkun Lal Roy v. 
Lolit Mohan“ Roy (6). 

The eosts of this appeal will be paid 
by the appellant and aosta in.the lower Courts 
will be paid as already ordered. 

G. B, р. & J. Р, Appeal dismissed, 


(5) 8 О. C. 303. 
. (6) 20 С, 906; 10 Ind, Deo. (x. s.) 609. 
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Civil Procedure Code (Act V of 1908), О. XXI, т, 58 
—Execution of decree by attachment of another decree. 
—~Evecuting decree-holder representative of attached: 
decree-holder—Swmsa deposited in respect of attached 
decree operate as satisfaction of decree sought to be 
enecuted—Interests; ceasing of, 


The holder of a decree which is sought to be 
executed by the attachment of another decree is in 
Jaw the representative of the holder of the attached 
decree [p. 781,.cols; 1 & 2.3 

А. held a decree for money against B, who held 
a decree for sale in enforcement of a mortgage 
against C. A. attached in execution of his own 
decree the decree held by В, against C. who from 
time to time brought into Court suma of money 
for satisfaction of the decree held against him by 


B: 
' Held, that the monies brought into Court by C. 
from time to time, operated as satisfaction, pro tanto, 
of both the. decrees and that, consequently, interest 
ceased to run not merely under the decree held by 
В. against C.,but also under the decree held by А. 
against B., from the dates of the respective deposits. 
[p. 781, col. 2.] . 
Appeal against an order of the Subordi- 
nate Judge, Third Court, Hooghly, dated 
the 22nd November 1919, “ 
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FACTS appear fromthe judgment. 

Babu Sib Okandra Polit (wish him Babu 
Nant Lil Dey), for the Appellant.—The 
deeree holder is the appsllan*', The appeal 
arises onb of oertain exeention proeaadings, 
The question to be desided is пр to what 
period a deoree-holder is entitled to interest 
on the deerstal amonnt. The desrea in the 
present instanse was made in a suit for 
eontribution. The learned Judge has, held 
that I am not entitled to interest up to 
tbe date of my application for - realiaation 
of the money deereed. І got a deasree in the 
High Court against two persons Upendra: 
and Sarada in 1912, In 1911 they and 
myself obtained a joint deeree. I attashed 
that deeree in respest of their share in 
it. In that execution the judgmont-debtors 
made payments on several dates, I want 
interest on the deeretal amount up till 
the date of my applisation, The Judge 
says that as soon as a payment is made 
in respest of thatjoint дебгөз, my olaim is 
satisfied. I submit I am not bound to 
satisfy my desree in that way. Rafers to 
Order ХХІ, rule 53 of the Code of Civil 
Prooedure. As au attaching oreditor, I 
do notstep into Upsudra'a shoes. I have 
the right to that dearse by virtue of the 
provisions of the Code, Iam eertainly not 
in the position of a dearee-holder to Upsndra’s 
judgment.debtor. 

Babu Rupendra Kumar Mitra, for the 
Respondents,— Three persons obtained the 
mortgage-desree and they being mortgagors 
and mortgagees, the liability to pay the 
desrotal amount is joint. The different judg- 
ment-debtors paid in from 1óth April 1916 
to 18th Dasember 1916 about Вз, 40,000. Of 
that Rs, 14,000 was due to Upendra’s share,’ 
Daring that time the appellant was entitled’ 
io draw out the whole of the money. In 
1913 Upendra purebased Sarada’s interest 
and paid up the appellant. Не із the repre” 
sentative of the deoree-holder, . U pendra, 
Therefore, there is nothing to prevent him 
from withdrawing the money paid in Upandra’s 
Share, He sanaot, therefore, olaim interest 
on the money already deposited in Court, 

Babn Sib Ohandra Palit replied bricfly. 


JUDGMENT.— This is an appeal against: 


an order in exeention prosesdings, whish 
determines in substanse that the desrea has 


‘been satisfied By tha daposits mala іп Ооцгі 


on different dates, 
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The question in sontroversy may ba 
formulated sonoizely. A holda а desree for 
money against B, B holdsa deeree for sale in 
^ enforsement of a mortgage against O. A 
attashes in execution of his own desree the 
deeree held by B against О. O from time to 
time brings into Court sums of money for 
satisfaction of the desrse held against him 
by B. The sums deposited in Court, it is not 
disputed, operate, from their raspestive datea, 
as partial satiefaetion of the decree as be- 
tween B and О, The question in controversy 
is, whether the sums so deposited operate 
from their respeotive dates as partial 
Batisfaetion also of the deeree held by A 
against B. The appellant (A) argued in the 
Court below that this question should be 
answered in the negative and that interest 
should run on the desree held by A against 
B not only upto the dates of the deposits 
made by 0 in satisfaotion of the desree held 
by Bagainst C, but also up to the date when 
A withdraws the sums.from Court. The 
Subordinate Judge has overruled this sonten- 
‘tion and has beld that interest must be taken 
to have ceased on the deposits, on the respes- 
tive dates, not merely in respest of the desree 
between B and O but -also with regard to the 
decree between A and B, 

The-solution of the problem depends upon 
the true oonstruetion of Order XXI, rule 53 
of the:Civil Procedure Code. Sub.rule (1) pro- 
vidés.that where the property to be attashed 
is a deoree, either for payment of money or for 
nale in enforsoment of а mortgage or eharge, 
the attachment shall be made (a) if the deeree 
was passed by the same Court, then by order 
of eush Court, and (5) if the desree sought to 
be attashed was passed by another Court, 
then by the issue, to ansh other Court, of a 
notiee by the Court which passed the desree 
sought to be exeauted requesting suah other 
Court to stay the exeoution ofitsdeoree, 
unless and until (2) the Court whieh passed 
the dearee sought to be exeouted cansela the 
notiee, or (її) the holder of the deoree sought 
to be  exesuted or his judgment debtor 
applies to the Court reseiving sush notise to 
exesute its own decree. Sub-rule (2) then 
provides that where a Court makes an order 
under the preseding sub rule it shall, on 
the applisation of the ereditor who has 
attashed the deeree of his judgment-debtor, 
prooeed to exeoute the attached desree and 
apply the net procaeds in satisfaction of the 
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decreas sought to be exeeuted. Sub rule (3) 
finally provides that the holder of a desree 
sought to be executed by the attachment of 
another deeree of the natura spesified in 
enb-rale (¢) shall be deemed to be the 
representative of the holder of the attached 
desree and to be entitl:d to exesute such 
attaehed desree in any manner lawfal for the 
holder thereof, The inferense déduaible from 
sub:rnles (2) and (3) is that the proeseda 
are to be applied in'satisfaetion as well of the 
deeree attached as also of the deeres soughí 
to be exeeuted. This fits іп with ‘tha 
view that the holder of the desree sought to 
be exeouted by attachment of the other desres 
is in law the representative of the holder of 
the attashed deeree; in other words, the pay- 
ment made by О, so far as O is вопвегпей, for 
Satisfaetion of the decree held against him 
by B, besomes forthwith available to A, as 
the representative of B, for the satisfastion of 
the deeree held by A against B. If the 
contrary view were adopted, B might indeed 
bave a legitimate grievanee. В might 
contend with reason that if he had been left 
alone to exeeute his deorse against O and had 
not been impeded by the intervention of 4, 
he might have realised forthwith the suma 
brought into Court by Сапа made them over 
to Ain satisfastion of the desres held by 4 
against him. Їп our opinion, it is in 
harmony wi'h the provisions of rule 58, аз 
also with the principles of justice, equity 
and good sonssience, to hold that the monies - 
brought into Court by O, from time to time, 
operate as satisfaction, pro tanto, of both ‘the 
decrees. It follows acsordingly that interest 
seases to run not merely under the decree 
held by B against О, but also under the 
deeree held by A against B from the dates of 
the respestive deposits, This isin substanse 
the view taken by the Subordinate Judge, 
and it is not disputed that, on thia basia, the 
assount made up by the Court below is not 
open to objestion. 

The result is that the order of the Court 
below must be affirmed and this appeal 
dismissed with oosts. We assess the hearing 
fee at one gold mohur. 


В, N, Appeal dismissad, 
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PONE. ге ae oe properties slaimed by the plaintiffs which 
"ÀPPEAL FROM THE NAGPOR JUDIOIAL is in question, Jainarayan's title depends 
un ee see . on whether he was validly adopted as a 
July 11, 121. Р воп to  Hambilas, who was а brother 
: Present:—-Lord Atkinson, Lord Phillimore, оғ Ramnath who һай adopted Kedarnath 
; $ a Р . 
Sir John Edge and Sir Robert Stout. The following pedigree will show the 
.RAMKISHORE AND orRERS—PLiINTIFFS— position of the parties:— К. 
б а «+ APPELLANTS : 
Со Әз E versus RAMKARAN & 
JAINARAYAN AND OTHERS— RESPONDENTS, [ ; 
"Hindu: Law—Mitakshara—Adoption of orphans—~ f 1 . 
Qusiom—Dhusars of Gurgaon District, Punjab— Harbaksha Balaram 
Orphans oan be.adopted by Dhusars, Harbhajan, Bhagwandas 
According to the law of the Mitakshara as re.  , Фей in 1869 
cognised by the School of Benares, an orphan cannot L 
be adopted. [p. 783, ool. 2.] f \ 
. In some parts of Northern India, particularly in f 3 m 
districts now in -the Punjab er adjacent to the Ramnath= Rambilas= 
Punjab, the strict rules of the Mitakshara, as Sunder Bai, Jaidevi Bai, 
recognised "by-the School of Benares, have not been died in 1888 died childless 
followed by some castes, tribes and families of. | in 1881. 
Hindus, and customs which are at variance with tho ^ Kedarnath, adopted 
law ofthe Mitakshara, as recognised by the-School son, Defendant ‚ Ramrachpal 
of Benares, have been for long consistently followed No. 8 | t 
and ‘acted upon, and when such customs are Jainarayan, 
éstablished, they, and not the strict rules of the Defendant No. !, 
Mitakshara. with which they аге at variance, are alleged to be adopted 
to be applied. Such customs relate to a variety of son to Rambilas. 
subjects, ай for instance to widows, adoptions, and . | Y 
the descent of lands and interests in lends; they | L 


are to be found principally amongst the agricultural 
Glasses, but. they -are also- to' be found amongst 
ojasses which-are not agrioultural, Гр. 783, gol. 2] 
The Dhusars' residing in the .Wardha Distiiet of 
the Central Provinces'are governed, not by the 
Mitakshara as recognised by һе” School- cf Benares, ` 
bat are,governed by the customary law of the Dhusars The parties to the suit are Hindus of 
. of, the District of. Gurgaon ш the Panjab vine the Dhusar oaste. (The members of the 
Eas I option of orphans by Dhusars îs Dhusar oaste olaim ‚о be Brahmins, bat 
falid, Гр. 785, ool, 1.]: . that olaim is not admitted, nor is it proved 
t Appeal from a deéision in First Appeal іп this suit. Ranikaran and his two sons 
No. 87 of 1916 of Batten and Stanyon, A.J. lived at Kutubpur in the Distriet of 
Os., Central Provinees, dated the 22nd of Gurgaon, whioh was a district of the North 
Oetober 1917. : : Western Provinses until after the mutiny 
: i of 1857, when, in 1858, it was transferred 
te С JUDGMENT, : totbe Punjab. Balaram and his descendants ` 
DE -  eontinued to live at Kutubpur until after 
: Sır онн Epar.— This ia an appeal by the adoption of Jainarayan, the validity 
the plaintiff in the suit from a deeree, dated of whieh is in dispute in this suit. In or 
the 22nd Ostober 1917, of the Court of about the year 1856, Harbhajan migrated 
the Judicial Commissioner, Central Pro. from Kutubpur to the Central Provinees 
vinses,.whioh reversed .a deeree, dated the and settled at Ashti in the Distrist of 
7th August 1916, of the District Judge Wardha, and acquired considerable property 
of Wardha, and dismissed the suit. The whieh ineluded the immoveable property 
suit is a suit on title for possession of the to whieh the suit relatos. It is admitted 
properties mentioned in the amended plajnt, that Harbhajan sarried his personal law 
The plaintiffs are the sons of Kedarnath, who with him, and that this appeal has to be 
is one of the defendants, Theprincipal de. desided in aeeordanee with that personal law. 
fondant is Jainarayan, and itis his title to the Harbhajan died in 1869, leaving his mons 





Plaintiff Plaintiff Plaintiff sls A 
„ No. 1. . No. 2, No. 8, ‘No, 4, ^ 
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Ramnath and Rambilas him surviving. 
Ramnath married Sunder Bai, and, being 


shildless, he adopted Kedarnath as а son: 


to him. Ramnath diedin 1883, The four 
plaintiffs are the sons of Kedarnath, Ram- 
bilas married Jaidevi Bai and died shildless 
in 1881, leaving his wife Jaidevi him surviv- 
ing. 

In 1886 or 1887, the exast date is unser- 
lain, Jaidevi Bai in fast adopted Jainarayau 
as а son to her deseased husband Rambilas. 
Whether that adoption was or was not 
valid is the question upon whieh this appeal 
depends, At the time of the adoption of 


Jainarayan he was an orphan, his father 


and his mother being then dead, and he 
was nine or ten years.of age, and was 
under the guardianship of Sunder Bai, the 
widow of Ramnath. OF tha fast of the 
adoption there eannot be a doubt, the fastum 
of the adoption is not disputed, It took 
plaoo at Kutubpur, in the presence of mem- 
bers of the Dhusar oaste then assembled, and 
of others, inoluding Brahmins, some of whom 
resited Mantras, and the ceremonies observed 
on ths ossasion were apparently similar to 
those which were usually observed when 
Dhusars of Gargaon adopted sons, Jainarayan 
was, in the presenca of those assembled 
at Kutubpur, given in adoption by Sunder 
Bai to Jaidevi Bai and was placed by Sunder 
Bai on the lap of Jaidevi Bai as an adopted 
son. No one at tha time, or for many 
years afterwards,- questioned the validity 
of the adoption. On һе adoption 
Kédarnath, without any protest ог dis- 
pute, admitted Jainarayan as an 8-annas 
sharer in the joint family estate, that being 
the position whieh Rambilas had held when 
he was alive. Ramkishore, who is the 
plaintiff No. 1, is said to have been born on 
the 20th Desember 1886, but whether he 
was born before or after the adoption of 
Jainarayan has nof, so far as their Lordships 
&re aware, been proved. His brothers, the 
plaintiffs No. 2, No. 3 and No, ^, were born 
after Jainarayan had been adopted, In 1897 
Jaidevi Bai died, and in 1898, Kedarnath 
aud Jainarayan partitioned the family estate 
between them in two equal parts, and 
Jainarayan got as his share the property 
whish is now elaimed by the plaintiffs in 
this suit. 

' The plaintiffs’ ease is that the law of the 
Mitakshara, as reeognised by the Sshool of 
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Вапагәз, applies to the family, and that no 
custom at variance with that law has been 
proved; and, sonssquently, that the adoption 
of an orphan, as Jainarayan was when hd 
was adopted, is invalid. The ease of Jai: 
narayan is that tha Dhusars of the Distriat 
of Gurgaon are governed by a oustom and 
not by the law of the Mitakshara, as reeog: 
niaed by the Sshool of Benares, and that ag- 
eording to that eustom the adoptiun of an 
orphan is valid, It was for Jainarayan to 
establish that sustom. . 
It is beyond question that, aseording to 
the law of the Mitakshara, as reeognised by 
the Sehool of Benares, an orphan sannot be 
adopted, It is also beyond doubt that in 
some ‘parts of Northern Indie, partieularly 
in distrists now in the Punjab or adjacent 
to the Punjab, the striet rules of the 
Mitakshara, ан resognised by the Sehool of 
Benares, hava nof been followed by some 
eastes, tribes and families of Hindus, and 
that oustoms whioh are at varianes with 
the law of the. Mitakshara, as recognised 
by the Sshool of Benares, have been for long 
consistently followed and asted upon, and 
that when such sustoms are established they, 
and not the striet rules of the Mitakshara 
with whieh they are at уагіапвё, are to be 
applied. Such eustoms relate to a variety 
of subjects, as for instanoes to widows, 
adoptions, and the desesnt of lands and 
interests in lands; they are to be found prinoi- 
pally amongst the agrieultural olasses, but 
they are also to be found amongst classes 
whieh are not agrieultural, It has been 
found by eaeh of the Courts below that the 
Dhusars are not an agricultural olass, 
although many of them are owners of land. 
The Trial Judge, in а very carefully son- 
sidered judgment, eame to the eonoelusion 
that "Jainareyan's adoption was not valid, 
as he was an orphan at the time of his 
adoption." There was evidenee before him 
upon whioh he might have found that thera 
was à oustom amongst the Dhusars aesording 
to whieh an orphan might be validily adopt. 
ed, but he did not sonsider it strong or aatis. 
factory. Three sases in whieh it was alleged 
that orphans had been previously adopted 
were mentioned by witnesses; in опе of those’ 
eases, that of Ramshandra, the evidenss that 
ап orphan had been publiely adopted was 
their Lordships eonsider, eonyinsing, In. 
the other two eases, those of Harnarayan, - 
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otherwise Narayan Das; and Jwalaprashad, 
there was evidense that an orphan had been 
adopted, although the Trial Judga did not 
'eonsider it satisfactory, in опе ease—besauae 
it appeared to be evidenes of repute, and in 
the other ease—beoeause {6 did not appear 
that the witness had been present at the 
adoption, The evidense to whieh the Trial 
Judge referred had been taken on commis: 
sion and not before him. It appears from 
his judgment that the Trial Judge, in oon- 
sidering the evidence of witnesses as to adop- 
tion of orphaus by Dhusars, did not.overlook 
the fact that aush adoptions must have 
been few and of rare oasurrense, In вот- 
ing to the sonsiusion that Jainarayan’s 
adoption was invalid, the Trial Jadga 
was obviously mush inflaensed by the 
fact that the. Code of Tribal Custom of the 
Gurgaon Distriet did not “expressly вау 
anything about the adoption of an orphan. 
The Oode of Tribal Oustom of the G'argaon 
Distrist, to whioh the Trial Judge referred, 
Was В record of the sustoms of the Gurgaon 
Distriat, whieh was prepared at varions dates 
in 1878 and 1879 by Mr. Wilson, who was 
the Assistant Settlement Officer іп the 
revision of the Settlement of the Distriet 
of Gurgaon; 16 was prepared from the 
answers of the village headmen of eash 
of the prinsipal 
the district to a series of questions put to 
them with the approval of the Punjab 
Government. Some of those answers show 
that ‘the Dhusars had by their oustoms 
materially departed from the rules of the 
Mitakshara, as recognised by the Sshool of 
Benares, but no question was expressly direot- 
ed to the adoption of an orphan. 

That the adoption of Jainarayan was opn- 


sidered to have been a valid adoption at the. 


time, and for years afterwards, by every one 
eonserned, the Trial Judge found. In his 
judgment he said: “Under the same 


impression, (z.¢., that the family was governed. 


by spesial oustoms), the right of Jaidevi Bai 
fo adopt a son for her husband was not 


disputed, and the status of Jainarayan as an. 


adopted son of Rambilas, and as being sap- 
able of owning the share and interest of his 


adoptive father in the family estate, wasas a 
matter of eourse resognised. None thought 
‘There was по ossasion ‘for dis.. 


otherwise. 
pute—all soneerned thought that what was 


done was perfestly valid, ` None had апу idea 
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that they з were кк" by the ү Же 
Hindn Law, and that under the law by whioh 


„hey were governed, Jainarayan’a adoption 


bs Jaidevi Bai was invalid and had mo legal 
existence. Several sireumstanses muat have 
supported them in this their impression 
whieh he, however, considered as mistaken, 
There was not that stristness іп the 'obaerv- 
anes of the sonditions of an adoption, resog- 
rised by Hinda Law, in their oaste. The 
eustoms of the Panjab were being observed 
by them, and the landed property owned by 


“them in that Province was being dealt with 


aseordingly, so everybody aecepted the right 
of Jaidevi Bai to adopt, and the status of 
Jainarayan as her adopted son.’ 

.Às the Trial Judge had osme to the eon. 
elusion thatthe adoption was invalid, he made 
&  deeree in favour of the plaintiffs for posses- 
sion of the lands claimed, exsept some ten. 
апоу lands, fo whish he held that the plaint. 
iffa had no title, From that dearee Jainara- 
yan appealed to the Oourt of thé Judisial Com. 
missioner, and the plaintiffs filed eross ob» 
jestions as tc the tenaney lands. 

The learned Judges of thé Judisial Oom- 
missioner's Court, who heard the appeal, 
considered that it the Trial Judge bai been 
of: opinion that the riwaj- tam “applied to 
Dhusare, who are not .an agrisultnral olass, 
he would: have held that the adoption of 


: Jainarayan was valid, and they pointed out 


that some of the spesial customs relating to 
adoption set out in the ға. am are 
specifically stated to apply to Dhusars, and 
establish the proposition that Dhusars are 
governed in mattera of adoption not by the 
orthodox Hindu Law, Боё ру eustomary law. 
They came to the sonelusion that under the 
Punjab oustomary law there is no religions 
significances attached to the appointment of 
an heir, and that there is nothing in the 
customary law applieable to Dhusars whish 
preoludes the adoption of an orphan, and as 
to the oral evidenes as to orphans having bean 
adopted by Dhusare, they said : “We agrea 
with the District Jadge’s remarks in para- 
graph 23-of his judgment, to this extent, 
that if the oral evidense ‘ware the only 
evidense to prova a eustom of adopting 
orphans, if, would not ba suffisient to prova 
sush а oustom if the partiss wate orthodox 
Hindus, The instanss3 givan of adopiioa 
of orphans do, howavar, support tho via w that 
ths adoption of an. orpiii i із 123 а 
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'aontrary to proper usage, and the. adoption of 
ab least one orphan basides Jainarayan, 
namely, Ramohandra, ia satisfactorily proved. 
16 is hardly possible to supposs that even 
one“instance would be possible if the Duusara 
eonsider themselvés- governed by the Mitak- 
shara Law as to adoption,” ` 

‘Tha learned Judges of the Јийівіа] Com: 
missioner’s Court found that the adoption of 
Jainarayan was valid, and by their deeree 
allowed the appsal and. dismissed tha 
suit, From that deeree this appeal has been 
‘brought, E 

Their Lordships are satisfied that the 
‘parties to this suit are governed, not by the 
Mitakshara as recognised by the Sehool of 
Benares, but are governed by the customary 
law of the Dhusars of the District of Gurgaor. 
"They have further come to the econelusion 
&hat itis oonsiatent with that customary law 
that the adoption of orphans by Dausars is 
walid, They have some to that’ s»neluiion 
for the following reasons. Adoptions whish 
‘would ba invalid if not permitted by that 
sustomary law are by that oistomarg law 
permitted, as for example, a brother oin ba 
adopted, a daughter's son oan te adopted, 
there is no limit as t» the age of the рзгаоп 
who may^b».adopted, a married! man who 
has had ohildren may ba adopted, and a 
guardian may give a boy in adoption, 
Bosides the oase of Jainarayan‘thara із olsar 
évidense of one who had boen :praseu at the 
adoption, that another orphan, Rimshandea, 
had been adopted, and there is evidanse thit 
Harnarayan ani Jwalaprashal, who wara 
orphans, had been adopted. Jainarayaa'a 
adoption took plase openly in the ргәзепэз 
of Dhusara at Kutubpur; ond of many obhsra 
who had been asaenibled thare for the pirpose 
of Jainarayan bsing adopted. Thora was 
ho sonssalment, Everyone knew that he was 
an orphan,’ For узага after that adoption 
everyone treated ‘Jainarayan as а lawfally 
adopted воп, aud no one suggested that he had 
hot been validly adopted. Kedarnath, who was 
the parson who was most interasted to dispute 
the adoption, asknowledgad that the adoption 
was valid, and‘ admitted Jainarayan аз. a 
validly adopted son to Rambilas to the share’ 
in the family proparty whish a naturally bora’ 
don of Rambilas, if thare‘had basn one, would’ 
hava enjoysd. ‘Their Lordships oan 6>mg to’ 
no other conelusion than that Jainarayan was 
validly adopted. ; 
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' Maoir Lordships will humbly advise His 
"Majesty that this appeal slioüld be dismissed 
3B Appeal dismissed ; 


OALOUTTA, HIGH COURT. 
Appzat PROM Originat Оврек No, 59. 
2 or 1919, 
April 7, 1920, Р 
' Present:—Juzt.ce Sir Asutosh Mookerjee, KT., 
; and Justioa Sir Eirneat Fleteher, Kr. 
DINA МАТН LAW —PLiINrIEF—-APPELLANT 
at . versus 
METHARAM NAVALBAI аяр Qo, — 
^^ DargaDANTS—HR RESPONDENTS, 


-' Evidence Act (1 of 1872), s. 92, proviso 8—Burden 
of proof—Ezamination de bene esse—lIrregularity— 
Objection wtived~ Court of Appeal, duties and func- 
tions of. 

' Under proviso 3 to section 92 of the "Evidence 
‘Act a party tou contract, who entered'into it as 
an agent, is entitled to show that the contract was 
to -be considered as binding; only when confirmed by 
the principal. [p 792, col 1.] 

The mere acceptance ofa substituted mode of 
performance, or the postponement of performance 
at the request of one party, does not amount toa 
mew contract varying the original agreement. [p. 792, 
col. 1. 

LS NY Co v. Hieronimus, (1818) 10 Q. B. 
2140; 41 L.J. Q. B. 55 32 L. T. 307; 23 W. B. 593, 
-Oyle *. Vane (Earl), (1838) 8 Q. В: 272; 9 B, & S. 
182; 37 L, J.Q B. 77; 16 W. В. 468, Hickman v, 
‘Haynes, (1876) 10 О; P. 629; 44 L, Ј..0. P. 353;-82 Ly 
"T, 873,28 W. Е. 872, followed. 

Wihén parties, who have bound themselves by a 
written agreement, depart from what has been so 
agreed on in writing and adopt some other line of 
conduct, itis incumbent on the party inbistiag on, 
and endeavouring to enforce a substituted’ verbal 
agreement, to show, not merely what he understood 
to be the new terms on which the parties were 
proceeding, bub also that the other party had the 
same undératanding—that both parties were pro. 
ceeding on a new agreement, the terms of which 
they bath- understood. [p. 792, tol 1 ] : 

. Darnley (Earl) v. London, Ohatham and Dover 
Railway, ( 887) ¿H L. 43 a& p. 60; 36 L. J. Oh, 404; 
16 L.T. 217: 15 W. В. 817, followed. 

An examination de bene esse stands on precisely 
the same footing as the examination of a witness 
in аг, cause, Consequently, the examination must 
take place either .in- Court or before a Oommis- 
sioner under Order XXVI, rule 4of the Code of 
Civil Procedure. [p. 792, col. 2.] 

Hoffman v Framjee, (1864) Coryton 7, followed, 

Prankrishna ү. Biswanath, 8 B. L. К. App. 401, 
referred to. К : 

An cbjeotion to an examination de bene esse, 
though in form one of jurisdiction, is capable of 
béing waived. -[p. 792, col. 2.] ` 

Guràeo Bingh v. Chandrika Singh, 1 Ind. баз, 013; 
16 О. 913; 5 О. L. Jx 611, referred to. 
` An examination of a witness was taken de’ bene 
e332 pursuant toan order of Court before Deputy 





?86 
DINÀ NATH 0. METHARAM NAYALBAI & Qo. 


Registrar though no commission was issued to him 
under Order XXVI, rule 8 of the Civil Procedure 
Code, No objection was raised when the examina- 
tion took place or when the deposition was read 
in the original Court: 

Held, that in the circumstances of the case the 
objection must be considered to have been waived 
and that, consequently, the statement was admis. 
sible im evidence, [p. 792, col. 2] 

When a witness has been examined de bene esse, 
if any irregularity be discovered or the adverse 
party be advised of any ground cf objection to the 
reading of the-deposition, he should give notice 
in writing to the adverse Solicitor and move to 
discharge the order immediately upon the service 
of it,oron the earliest opportunity; for although 
depositions taken de bene esse are irregular, yet it is 


too late to object to them on the ground of irregularity - 


at the hearing of the action. [ p. 792; col, 2.] 

Ely (Dean) v. Warren, (1141) 2 Atk. !89; 26 E. R. 
518 and Gordon v. Gordon, (1818) 1 Swans. 166 at p. 
171; 1 Wils, 155; 36 E, B, 341, referred to, 

There is really no conflict of judicial opinion 
upon the question of the duties and functions of 
a Court of Appeal, though there may be room for 
diversity of conclusion when, in an individual case, 
the evidence comes to be reviewed and weighed. 
"Гр. 794, col. 1.] 

: Laljee Mahomed v, Dadabhai Jivanji, 84 Ind. Cas. 


807; 48 О. 833; 230. L.J. 190; 200. W.N. 835, . 


applied. 

Appeal against the following judgment 
о тр Justiee Rankin, dated the 9th June 

9 :— x 

“This isan aetion brought by the buyer 
for damages for breaeh of a eontrast in 
writing dated the 6th August 1917, The 
eontraet before me ів a Bought Note passed 
by eertain brokers salled Anderson and 
€MasRae, and the sale is the sale of 15 tons of 
aluminium ingots, prises Hs, 200. 

There is в provision that the aluminium 
may be tested by the buyer prior to 
delivery within a week from date; delivery 
‘is to be from sellers’ godown within 45 days 
from the date of the contrast, «że, 30th 
July 1917, and payment is to be in full 
within 30 days from date of contrast, vëz., 
80th July 1917. . | 

It appears that there was а previous 
sontraet between a firm of Jevanlal & Оо. 
and a firm of Nursing for the sale of this 
very aluminium, and there was also a 
soniraet-. between Nursing and the plaintiff, 
. This sontrast . same to nothing  besause 
Nursing fell out. It is not established 
before me that those previous  seontraots 
were subjest to confirmation, and same to 
nothing beeause of the absense of aonfifma- 
tion as distinet from default on: the part 
of some one, but at any rate they came 
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to nothing. What harpened in the end 
was that the present defendants took the 
place of Nursing; they bought from Jevanlal, 
and they sold by the sontraet in suit to 
the plaintiff. The defendants bought at 
Rs. 196 and sold to the plaintiff at Ra, 200, 
They pledged the ::elivery Order, borrowed 
money in order to pay & sum exeeeding 
Re. 50,000 down and the interest whieh 
they bad to pay upon the money borrowed 


operated to diminish apparently certain 
profits upon the transaetion, a 
Now, undoubtedly the brokers in this 


sontraet were а firm called Anderson and 
MacRae; in fast в Mr. Anderson 
appears to bave been в broker for 
the time being and he apparently, so 
far as this business is concerned, had it 
introduced to him from the plaintiffs’ side 
by a Mr. Harris. Apparently also he had 
it introduced to him from the defendants’ 
side by a firm of under. brokers oalled Parak 
& Оо., of whieh two members are Rama- 
shankar and a man called Dass, who is 
now dead. A good deal of disoussion took 
place in the course of the oase with regard 
to the exaet relationship between tbe numer- 
ous persons who were assisting in the funo- 
tion of & broker in these matters; and it is 
quite impossible to resoneile allthe answers 
that have been given in evidense, but 1 eulled 
in addition to what I have above stated 
that round about the parties to this eon- 
trast and eneireling Anderson who was to aet 
as broker, there was а sollestion of touts 
enlling themselves under- brokers, who for the 
most part do not appear to me to һауе had 
seneo enough to know their exaet position 
and who indeed have not much position to 
know. That matter I mention, beeause I 
am unable to take the eontroversy as to 
that into aecount on the issues of this ease, 
I regard it as irrelevant and unnecessary 
for me to eonsider further. = . 
Now, there ввп be no doubt that when on 
the 3let August the defendants elaimed that 
the time was passed for the plaintiff to pay 
for these goods, they were in the right 
upon the fass of this contrast. The eontraet 
is "payment within 50 days from tbe 30th 
July," and on the 8186 August at all events 
the time was passed; but the plaintiff says 
that he has two oases by way of varying the 
terms in the written document, [he first 
one is, he says, that on the 15th. August, ~ 
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-and again on the 17th, there was a verbal 
agreement with Mr. Ladharam-oa the part 
of the defendants that the time for payment 
should be extended till the 17th September. 
In addition to that he says that on the 
evening of the 30th August there was 
another verbal agreement by whieh the 
time of payment and for delivery was 
extended till the 3rd September. I will 
deal with the latter point first as being 
one which is the more easily disposed of. 
On the 30th August the defendants sent 
& bill for the prise to the plaintiff; there 
is & eontroverey as to what was said by 
the plaintiff when he reeeived the bill; there 
is & controversy as to the exast person who 
went at that period, butI think it is pretty elear 
that Ramashankar went; and there is à eon- 
troversy between the evidenes of plaintiff 
and the evidence of Ramashankar as to what 
the plaintiff seid; but it is quite sertain that 
the bill was not met, and the plaintiff’s ease 
is that he rang upthe defendants, and spoke to 
Ladharam; that Ladharam said he would some 
to see the plaintiff later on that day; that 
' Ladharam came pursuant to that promise, 
and stated that he was the person who had 
had the telephone sommuniestion; that he 
made certain propositions to the plaintiff for 
the postponement of the time for taking 
delivery; that he made a proposition to eancel 
the contrast of Rs, 6,000; but that in the 
end he’made а firm promise that the time 
should be extended till the 8га September; 
that that was a soneluded bargain and that 
Ladharam did not redues it into writing, 
besause he said he was not very good at 
writing English aud he wanted to gat his 
- Solisitor to put it in form, but that the eon- 
trast was eoneluded; that there were sertain 
dramatis assurances given to that effeet, Now, 
upon that case Ladharam simply denies that 
he ever had that telephone eommuniaation 
or that he ever had that interview at all, 
Assording to the plaintiff the persons present 
at the interview, in addition to Ladharam, 
were the plaintiff himself, Harris, who was 
ealied before me, and a witness whom I 
have not seen, ealled Motilal. Ohunder. 
That being the story of theiplaintiff, it is un- 
doubted that on the very next day a letter 
is written by the defendants’ Solisitors, 
. Messrs. Leslie and Hinds, elaiming to take 
the contrast as eaneelled by the failure. to 
рву on-the 30th and not containing any 
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sort of reference to the alleged interview; 
and when that letter is reseived, a letter in 
answer, also dated 31st, is sent by the 
plaintiff’s Attorney, In that letter there is 
not one single word about this interview of 
the day before: not one single syllable even 
to suggest that; and Ї am quite satisfied 
that if the story of the plaintiff had been 
true and this man had promised to get а 
letter extending the time to the 3rd 
September, and blatantly broken his promise 
.by sending, or getting his Solisitor to send, 
the letter on the 3lst August, it would 
have been impossible for anybody to keep 
that matter ont of the letter of the 
plaintiff of tho 31st August in reply. So far 
a8 the story of the interview of the 30th 
August is eonserned, that letter in reply of 
the 31st Angust makes the plaintiff's sasa 
praetisaly hopeless. When eross-examined 
about it, plaintiff says that he had explained 
the whole of that matter to the Solisitor, 
but that the Solisitor said he would not put 
it in the letter, but keep it until he same 
into Court, Well, that was rather a grave 
sharge against the Solicitor, and the Solisitor 
gave evidenoe at the instanss of the plaintiff, 


‚апа his story was that an aesount whieh 


he very indifferently remembera was given 
to him somewhat to thesame effest that the 
plaintiff said; and that the Solieitor eame 
to the sonslasion that nothing had been 
consluded between the parties at that 
interview and that, therefore, he did not 
put it in the letter, I am now asked to 
hold that I am satisfied that the soneluded 
bargaia was made on the 30th August, 
when the plaintifi’s own assount to hia own 
Solisitor, the very next day, left tha Solieitor 
under the impression, according to him, 
that there had been no oonsluded bargain at 
all, That is, as I say, absolutely hopless. Had 
i known that that was the position, 1 should 
never have taken an issue with regard to Њаё, 
The matter does not stop there; but when 
the plaint in the action comes to be filed as late 
ав the ‘5th February 1918 (by whieh time 
the plaintiff's Solisitor had plenty of time to 
eonsider everything), this oase whioh is now 
put forward as regards the interview of the 
30th August is not mentioned at all, I 
desire 68 say that so faras any sharges of 
keeping baek matters from the Oourt are 
sonserned, there ia no question that ona 
Panna Lal Dey by his evidenso has aequittod 
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himself of anything of the sort; but I am not 
in the least satisfied that there was any such 
interview at all, and I'am absolutely satisfied 


7 thet a considerable part of the evidence both 


of the plaintiff and of the witness Harris is 
absolutely exaggerated and untrue with 
‘regard to that interview. There isa further 
fast. The person, Motilal Ohunder, has not 
been called at all. The plaintiff's Counsel 
‘exouses’ him from this by saying that he had 
been ‘got at by the other side. What is abeo- 
Tately certain ia that this witness is not ealled, 
and I am not going into speculation whish I 
. eapnot possibly deside as to. whether Motilal 
Ohunder is & person who has been got at by the 
defendants or is а person who sannot fase up 
to'state an untruth on behalf of the plaintiff. 
How that may be I don’t know; the~ fast re- 
mains that in that condition of affairs one of 
tbe witnesses is not oalled, and a more hopeless 
ease than the oase of the plaintiff upon the 20th 
August interview ib is very diffionlt to find. 
Now, that disposes of one of the two casos 
made for the plaintiff. There remains the 
question whioh is much more diffioult; whether 
or not upon the 15th August or 17th August it 
was agreed between Шадһагаш and the 
plaintiff that the 30 days should run from the 
day of receipt of the defendants’ ‘confirmaticn 
of the sontraet. ‘Now, on that question I have 
first the evidence'of the witness Anderson. His 
evidence was taken de bene esse before the 
Assistant Registrar of the Court, and what 
happened there was that Anderson being called 
on behalf of the defendants, who thought 
he was going to say that this contract never 
had been subject to eonfirmation at the 
start, Anderson, in spite of the fact that he 
had given a signed statement to the oontrary, 


deposed that it was subjestto confirmation at, 


ihe start. The question that arises here 
first of all is the question whether it is 
possible for me to do anything except bind the 
defendants by the evidence which Anderson 
gave in his de bere esse examination. My 
view is that although the examination de bene 
esse may have been sovducted ‘not in the 
exactly correet manner to enable him to be 
treated as hostile in prineiple, Anderson was 
eonfronted with the sigred statement by 
himself to.the very contrary of bis evidence, 
and the answer which he made? thereto 
showed him really to be a hostile witness, 
and I am not prepared to hold that defend. 
ants are absolutely bound by one answer, one 
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arswer as distinst from the other, Ав 
regards the value of Anderson’s evidence 
on this or any other point, it ia of sourse 
absolutely nil. It is idle to say that some- 
thiog was pnt before him and that he signed 
it before rending. That eort of nongense 
will not doin this Court. Therefore, so far 
as Ànderson'sevideres is concerned, it does 
not to my mind affect the probability one way 
or the other. There are, however, various 
matters which do assist the plaintiff very 
sonsiderably upon the question whether 
the eontrast was originally subjest to ооп- 
There is first of allthe fact that 
he does himself confirm by a letter of the 6th 
and asks for confirmation in reply; and there 
is certainly the fact that as late as the 17th 
there is a letter of eonfirmation from the 
defendants. . There is the further fast that 
sometime about the 14tb-15th it would 
‘appear that the plaintiff is minded to get the 


-letter of confirmation from the defendants, 


І am not ratisfied upon examination of the 
evidence that the sontraot was subjeat to 
confrmaticn, though I think the probabilities 
are rather in that direstion, 1# the sontract 
was, as the plaintiff anys, subject to sonfirma- 
tion, it was sobjeot to that within one day or 
at most two, and unless it was confirmed within 
в very short time, the plaintif no more than 
the defendants.would be bound by it. 16 is 
а good deal astonishing to my mind that after 
the 8th —at;any rate at latest about the 9th 
Angust— the plaintiff does not write -to the 
defendants direot, because as Í understand, the 
value of a confirmacion as distinot from а 
mere reseipt of Bought or Sold Note is to get 
eonfirmation direst, eo that if there be any 
thing fishy about the broker, that will be 
cured. and done away with by а direst 
authority from the priveipal. Ido not find 
that at or about the 9th August the plaintiff 
is taking thia sensible course. Harris says he 
made one or two efforts to talk to Anderson 
abont it, without avail; and at any rate it is 
not till the 14th that something at all tangible 
is done by anybody; but on the 15th Harria 
says he went to ree the defendants and saw 
Ladharam, He said that on that oecasion 
Ladharam agreed both to send a sonfirmation 
letter and also that the 30 days would run 
from the receipt of the confirmation lofter, 
Now, Harris is а witness whom I do pot, 
believe at ай, He is a person who on the 
mere oross.examination in this ease oeannot 
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expest to be believed; he is a person whose 
evidenee aa regards the interview of the 30:h 
Lhave already absolutely rejeoted, and he 
somes and tells mea story that -Ladharam 
told him that he was in а rosy position ; that 
ifhedid not eoafirm the contract, the. plaintiff 
was bound by it. Ibis quite certain all that 
is mere untruthb. It is nonsense to begin 
with, If the defendants did поб eonfirm 
within а reasonable time, then of eourse the 
plaintiff was not bound avy more than the 
defendants; and it is to my mind impossible 


for me to acsapt the story that Harria gives . 


of that interview. The matter, however, 
doces not stop there, beeause thsre is in the 
handwriting of Harris a note to the plaintiff 
—though it is no evidense against the de- 
fendante—stating that the defendants under- 
. stood that the dates for paymentand delivery 
would run from the receipt of the sonfirms- 
tion letter, As I have said, it would be very 
easy indeed for Harris having come bask to 
plaintiff to have written confirming the 
interview. Не did nothing of the sort. He 
says he asked for a latter from Lidharam 
but Ladharam seems to have put him off; 
very easily put him off, во far as I aan see, 
On the 17th the letter arrived. The defend. 
ante explained the delay by saying that 
Narotamdas went away on some business of 
his own up-sountry; be did not give the letter 
to the defendant: until abont the 14th, some- 
time bafore the interview of the 15th, but 
that аб the interview of the 15th Harris 
asked for a letter of confirmation, was told 
one would be sent, and one was sent assord- 
ingly. Thatis why the letter was not sent 
till the 17th, That letter of-the 176 said 
nothing about extending the time, and the 


way in whieh the plaintiff gets over that is: . 
he says he notieed the faot that this was, 


absent, that he доё ор to the telephone and 
spoke to Ladharam, although he at that time 
had not. met Ladharam and did not know 
him at all; that he got on ta the telephone 
and asked him why that matter about the 
_extension was not in the letter, and Ladharam 
assured him that it was all right, and there- 
upon the plaintifi’s evidense is that he put 
down a note on the baak of Harris’ letter to 
him of the 15th “upon reseipt of Metharam’s 
letter to-day 45 days’ godown delivery time 
will eommense from to diy?" Now I am 
very. sorry if it is an injustice to the plaintiff, 


but I am absolutely unable, in the siream- 
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stances of this ease and in view of the evidence 
which the plaintiff has given to me abont 
the interview of the 30:h and aboot what 
took plase between himself and his So. 
lioitor, to ast upon that note whioh the 
plaintiff therein made, It is an extra: 
ordinary thing that a person should think it 
nesassary to redusa something into writing, 
aod yet not to do it in the proper way by 
sending в letter to the party who is supposed 
to ba bound by the settlement, and I look in 
this case, as in all eases, with the greatest pos- 
sible suspision on telephone messages which 
are not confirmed in writing to the other side 
but whieh are eonfirmed by notes put down 
whish the other side never gets a ohanes 
to ses, 16 seems to me that if these messages 
were worth while ` resording, they were 
worth while resording in я proper way 
by letter. This was а large transaetion 
from  everybody's point of view; it 
amounted to over Rs, 60,000; it was an 
important matter, and І sannot eonseive 
why if that conversation took place, à letter 
should not have bean demanded from Lad. 
haram and given, or at any rate a letter from 
the plaintiff sent to sonfirm ib, So far as 
that goes, Harria’ evidence is that the plaintiff 
at thatinterview asked for a letter to the 
effect, but apparently again aesording to the 
plaintiff's story this important matter was 
not redused into writing, besause Ladharam 
sussessfuly put them off. Then somas the 
undoubted faet of the presentation of the 
bill on the 30tb, and the Solieitor's letter of 
the 31st. I san find no evidenae of the 
plaintiff taking up the attitude now alleged 
in the plaint, and getting an extension in 
eonsideration of the fast that in the absense 
oftime on sonfirmation he was not bound 
by ‘the contrast. Oa this matter I should 
like to say this, It is not & proposition of 
Jaw that a-person who does not reduce & thing 
into writing wiil not have his ehance of 
satisfying the Court that it nevertheless 
took place. On the other hand, when 
1- get a formal soniraet in whieh the 
time when thirty days begin to run 
has been expressly stated, a gontrast 
upon whieh a eertain amount of profit has 
been sesured to the defendant, I am not 
going, lightly to allow parties in an important 
transaavion to say that though it was not 
properly anthentisated in writing, I should ba 
satisfied that an alteration was made, I da 
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not regard these eases as eases in whieh you 
listen to the witnesses for the plaintiff, 
listen to the witnesses for the defendant, and 
if there is the slightest inelination in your 
mind as to the balanse of probability that 
one of them tells the truth, ast upon that. 
On the contrary, the plaintiff has to prove 
his ease, When he is seeking to vary a 
written eontraet in the sireumstanses of this 
ease, ho has got to satisfy me beyond 
reasonable doubt that the story given by 
him is true and that the story given by 
Ladharam in the box is absolutely false. 
I am not satisfied in the least either about 
the transaction. of the 15th or the transastion 
of the 17th and it seems to me, there- 
fore, іп that position the only thing I ean do 


and the only eorrest judgment is to find for 


the defendants with sosta. 

One other observation I will allow myself 
and: that, is this. It is very often an import- 
ant thing in deeiding these controversies to 
ask oneself. bow was tha market going. 
That isone of the reasons why arbitrations 
before . the Chamber of Commerse, Bengal, 
are во sueceessful, An action is brought 

in Court, evidense is taken on one side and 
the other year after the event and the 
Court, when it desides, does not know as an 
arbitrator knows that there are hundreds 
of exastly the same sort of eases being 
produeed atthe same time by the rise ог 
fall in prises. If this bad been а ease 
where there was a real or ready market; 
thera would be a great: deal of weight бо be 
attached to the faet that apparently this 
eontrast from the plaintiff's point of view 
was not a bid one, but the position was that 
there . төв no market worth ealling a market 
in Oaleutta, the plaintiff had never appar- 
ently. dealt in this material before, he was 
employing Harris who apparently was 
equally ignorant and I do not think any of 
the parties to this ease know very mush 
about the value of aluminium and how it 
was varying from day to day. There was 
little information to be had and it was a 
novel transaetion so far as they were 
eoncerned., Under these cireumatances the 
observation is not so Strong as itis ina 
ease where there is a well-reeognised 
market, where one‘has only to turn his goods 
into money and the profit san be detesmined. 
1 am not, therefore, minded to proseed 
very far upon thet sonsideration in this 
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саве. I have sonsidered it, but the result 
is to my mind that the plaintiff bas failed 
to prove his sase and judgment must be for 
the defendants with eosts on sesle No. 2, 
Tesues: А 
` Y. Was therean oral agreement made 
between the plaintiff and the defendants on 
or about the 14th, 15th and 17th August 
1917, whereby the tíme for payment under 
the sontraet dated 6th ,August 1917 was 
extended until 30 days after sonfirmation ? — 
No. . 

2. If so, is sugh oral agreement valid? 

8. Was there an oral agreement made 
between plaintiff and defendants on or about 
20th August 1917 whereby the time for 
peyment and delivery under the sontrast 
dated 6th August 1917 was extended till 3rd 
September ?—No. t 

(Mr. Ohsudhuri objects to the 3rd issue), 

4. Ifso; was plaintiff ready and willing 
to perform bis part of the said sóntraot? 


5, Onthe market rate of what date are 
the damages, if any, to be assessed? 

6, How much damages, if any?” 

Mesers. A. N. Ohaudhuri and В, К, 
Lahiri, for the Appellants. 

The Hon'ble the Advoeate Ġeneral and 
Mr. L. P. E. Pugh, for the Respondents. 
. JUDGMENT. : 

МоокЕв:ЕЕ, J.—This ів an appeal by the 
plaintiff ina suit for damages for breash of 
contrast. On the 30th July 1917 the 
plaintiff agreed to purshase and the.defend- 
ant firm agreed to sell. 15 tons alumi- 
nium ingots at Rs. 200 per owt. On the 
6th August 1919 Anderson and Masrae, 
who purported to ast as brokers, passed a 
Bought Note in the following terms ; 

“We havethis day bought by your order 


cand for your ascount from Metharam Naval. 


rai, 117 Corporation Street, the following: 


15 tons (fifteen) Aluminium ingots, 93 per 
oent purity, at rupeestwo hundred only ex- 
godown. The Aluminium may be tested by 
the buyer prior to delivery within а week . 
from date, Delivery to be taken within 45 
days from date of eontraet from seller's go- 
down, After the expiry of the above period, 
the goods will remain at buyer's risk and 
assount, and a rental of rupees ten only per 
day will be eharged. Twenty-four hours’ 
notisa to be given before delivery is taken. 

Tarms.aud. conditions of this eontrast.. 
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Cash on delivery which is to be given and 
taken ви follows: 

Delivery—Fcom sellers godown within 45 
days from date of contrast (оѓе, 30th July 
1917), 

Payment in full within 30 days from date 
of вопёгаеё (vis, 30th July 1917), 

Interest at 1 per sent. per annum above 
Bank rate on total amount for 30 days eredit 
from 30th July 1917, being the date on 
whieh the previous adntrast was passed.” 

On the fase of this eontraet, paymant in 
full was to be made by the buyer to the 
sellers within 30 days from the 30th July 
1917, that is, on or befere the 23th August 
1917. 16 is not disputed that payment 
was not во made, and on the 31st August 
1917, the Solisitors for the sellers gave notiae 
to the buyer that the contrast was eanselled, 
as the time for payment had expired on the 
29th August and a bill sent by them on the 
30th August had not been paid, The 
plaintiff thereupon instituted the present 
anit on the 5th February 1918 for recovery 
of Re, 24,000 as damages for wrongfal 
breach of sontraet by the defendants, 

The ense for the plaintiff, as set out 
in the plaint, was that it had been arranged 
between him and the defendante, through 
the brokers, that the eontraat “was to be 
. considered as binding, only when eonfirmed 
by both the contrasting parties; that al. 
, though the plaintiff sonfrmed the sontraet 

on the 7th August 1917, the defendants 
delayed sonfirmation on. their part; that on 
the insistenee of the plaintiff, the parties 
ultimately agreed that the time for delivery 
and payment would be extended so as to 
run from date of eonfirmation; and that it 
was only on the 17th August that the 
defendants sonfirmed the eontraet. The eon- 
tention of the plaintiff, sonsequently, is 
that under the eoníraot, as modified, he was 
entitled to make the payment within 30 
days from the 17th August 1917, that is, 
on or before the 16th September 1917, and; 
that, consequently, the defendants without 
justifisation eanselled the eontrast before 
there had been default on this part. At 
the trial, the plaintiff gave evidense in 
support of the ease set out in the plaint; 
but he also set up an alternative oase, 
namely, that on the evening of the 30th 
Angust, there was a verbal agreement 
between him and Ladharam, the manager 
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of the defendant firm, by whish the time 
for payment and for delivery was extended 
till the 3rd September. It will be observed 
that the two alternative eases are not easy 
to reeoneile, beeause if on or about the 
14th, 15th or 17th August 1917, the 
time for payment was extended until 30 
days after sonfirmation, that is, until the 
16th September 1917, it is diffieult to 
appresiate why on ths 30th August another 
verbal agreement should be made for 
extension of time til only the 3rd Sep- 
tember 1917. Both these allegations 
obviously eannot be true; and we are nok 
surprised to find that when the first'and 
third issues were framed, the former in 
respest of alleged extension of time till 
30 days after eonfirmation and the latter 
in respeet of alleged extension till 3rd 
September, Counsel for defendants objeeted, 
The objeetion was apparently disallowed 
and the trial proseeded with regard to 
both the issues. This was plainly risky. 
for.the plaintiff, though permissible, Philipps 
v. Philipps (1); if the first issue was found 
in his favour, the sesond ‘was bound to 
be desided against him; on the other hand, 
if the first was desided against him, he 
might sueseed on the sesond; or, he might 
fail on both, a result by no means une 
common, when a plaintiff launehes his 
sait with eontradietory allegations. This is 
presisely what has happened here. Mr, 
Justies Rankin has foundagainst the plaint- 
iff with regard to both the stories narated 
by him and has dismissed the suit, On 
the present appeal, we have been pressed 
by the Advoeate-General to aecept as 
proved both the allegations of the plaintiff 
as regards extension of time for perform. 
anso of the contrast, After full sonsidera- 
tion of the arguments. addressed to ns, 
we feel no doubt that the evidense does 
not sustain either braneh of the ease for 
the plaintiff, 

In ‘the Court below, а question {was 
raised, whether either of the alleged oral 
agreements for extension of time was valid 
and sould be proved by oral svidenee, 
It is plain that sestion 92 of the Indian 
Eviderise Aet did not stand in the way of tha 
plaintiff. Under proviso 3, he was entitled 
to prove the existences of а separate oral 

(1) (1878) 4 Q. B. D. 127 at p. 187; 48 L, J, Q B. 
125; 89 L. T, 558; 27 W. Е. 436, 
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.agreement constituting a condition -preesdonb 
to the ‘attaching’ of any obligation under the 
contract, and, consequently, to show that the 
contrast was to be 'sonsidered as binding, 
‘only. when , confirmed by ‘the principals 

themselves. "Under proviso 4, again, he was 

.eompetent to prove the existense of 'any 
distinat subsequent oral agreement whish 
modified the written contrast, as the son- 
trast bere. was neither required by law to be 
in writing nor bad been registered according 
to tbe law in forse for the time being as 
to the. registration of documents. Indeed, 
the view has been maintained that the mere 
asseptance, of a substituted mode of perform- 
ance, as in Leather. Oloth Oo, v. Hieronimus 
(2), cr the postponement of performance at the 
request of one party, asin Ogle v. Vane (Earl) 
(3) and Hickman v. Нарпев 
amount toa new contrast varying the original 
agreement. When, however, a written agree- 
ment.is alleged to bave been so varied by a 
subsequent oral agreement, we may usefully 
"resall: the weigbty observations .of Lord 
Chelmsford in Darnley (Earl) v. London, 
Ohatham and Dover Railway (5);— 

“When parties, who have bound them- 
selves. by à written agreement, depart from 
wks has keen во agreed on in writing and 
adopt some cther line of eonduet, it is 
incumbent, on the party insisting on, and 
endeavouring to enforce, a substituted verbal 
agreement, to show, not merely what he 
urderstocd to-be the new terms on which 
the, “parties were proaeeding, but also that 
the-other party had the seme understanding 
—Abat both parties were proseeding on a new 
agreement, the terms of which they both 
understood,” ; 

. There is onefurther point whieh demands 
notice betore we proceed to discuss the 
evidence. The examination ‘of Anderson, 
the. broker, who ‘was cited as a witness 
on, behalf of the defendante, was taken de 
bene ‘esse pursuant to an order of Court 
dated the 30th May 1918. The exami- 
nation took plaee before Mr. George Ryper, 


Deputy Registrar, though. no sommission was, 


'T2y (1875) 10 9. B. 140; 44 L.-J, Q. В, 54; 82 L. T. 
807; 28 W. R 

(3); (1555) Q B; 272; 9 B. ,& 8. 182; 37 L, J. Q. 
B. 711 16 W, В. 463 


T, 873, 23 W. Ж. 8 
(6), (1867), 2 H. L 48 ab p, 60; $6 І. J. Ch. 404; 16 
р, T: 2174 15° W. В, 817. 
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(4) (1875) 10 Ж, Р. 598; 441, J, О. Р. ВОВ; $2 үй 
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issued to, him, under Order XXVI, rule 
of the Code cf Oivil Prosedure. This 
was clearly irregular, It was ruled by Mac- 
pherson, J., in this Court, as early as 1864; 
in Hoffman v. Framjee (6), that an exami. 
nation de bene, esse stands on presisely the 
same footing as the examination of a witness 
ina oanse, Consequently, the examination 
must take plaso either in Орогё or before 
a Commissioner; the latter courze was 
adopted in Prankrishna v. Biswanath (7), 
No objection, however, was apparently 
raised in this ease when the examination. 
tock plaee or when the deposition was read. 
in Court; we have eonsequently desided not 
to strike out the evidenee from the resord. 
It is pointed “out in Daniel on, Chancery 
Practice, 1914, Volume I, page 567, that when 
а witness has been examined de bene esse, 
if any irregularity be diseovered, or the 
adverse party be advised of any ground 
of objection to the reading of the deposi- 
tions, he should, give noties in writing to. 
the adverse Solisitor and move ёа diseliarge 
the order immediately upon the servise of 
it, or on the earliest opportunity; for it 
seems that although depositions taken de 
bene esse эте irregular, yet it is too -late- 
to objest to them on the ground of irregu- 
larity at the hearing of the action, Refer- 
ence ia made in support of- this prastiaa to 
Ely (Dean) v. Warren (8) and Gordon v. Gordon 
(9), In the present ease, though the objeo- 
tion is in form one of jurisdiction, it 
cannot be overlooked that if exseption had 
been taken before the examination som- 
menoed (whieh took place in presence of 
Counsel on both sides), the proseeding sould 
have been regularised by the issue of a 
sommission by the Oourt to Mr. Hyper. 
The objection was in sueh eireumstanees 
sapable of being waived, on the prinsiple 
explained in Gurdeo Singh ч. Ohandrtka 
Singh (10), and їп the events whieh have 
happened must be deemed to have been 
waived. 

We. have now to consider two questions, 
first, was the time for performance extended 
on or about the 17th -August so as to 
make’ the. time run from the date- of oon- 


firmation; ‘and sesondly, was the time for 
+46) (1864) Corytom 7. . 
+ 17)-8 B. L. Ee App, 101 
‚мз 2 АБЕ BOR R. 518 
E E 1 Swans, 106 at p. 171; 1 Wil. 155; 36 
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barformanae: extended on. the 20th August. 


till the 3rd September. “As we have already 
pointed out, if the first of these questions 
is answered in the affirmative, there sould 
not ohviously hava bean another agreement 
on tha.30th August, which wonld ia. reality 
have the effeot of reducing and not extending 
ihe time. 

As regards the first allegad extension, we 
are of opinion that the plaintiff has failed 
to establish it by  satisfastory evidenae. 
Н is not enough. for him to prove that 
the parties, understood that the 
would besome binding, only upon eonfirmatíon 


by the respéstive principals. Lot this sondition. 


ba taken to have besn--made--out, аз: the 
fact of sonfirmation does 1014 some support 
to the theory that the, parties intended 
that .the. aontract made by the, broker 
shculd besome operative, only upon confirm. 
ation, This is by no means inecnsistent 
with: the view that the agreement, when 
eonfirmed, beoams operative with effest 
` from the date when originally made or that 
the buyer was to perform his 
within the tim» spesified with precision in 
the Bought Note. Toe plaintiff must. oon- 
sequently prove that, 
plaint, on or about the 17th August, the 
parties eame to an agreement that time 
for performanse by the buyer would rur 
from the date of eonfirmation by tbe sellers. 


The most important evidence. on. this point 'is. 


‘that of Anderson, who has hopelessly oon- 
tradioted himself: when- fasod with the 
statement wbish be had previously signed, 
he sould not satisfactorily explain why 
his views had ‘undergone a radioal shange, 
We ‘have, then, the 
whose testimony has поб been aacepted 
by the Trial Judge. We have read 
his deposition and see no reason to form а 
different opinion as to the value of-his 
evidenee. Wehave next the striking faet 
that although, aesording to the plaintiff, 
negotiations for extension of time were 
already in progress, he sontented himself 
with the letter of the 17th August 1907 
written by the defendants, . confirming the 
sontraet but making no mention of extension 
of time. In this eounesticr, we оапооё 
overlook the pensil note to the plaintiff 
from Harris, dated the 15th August, where 
the. latter had stated that he had gathered 
. (10) 1 Ind, Cas, 913; 36 0, 913; 56 0.1. J, ъп. 
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from his interview with the defendants. 
that the dates for payment and delivery 
would run from the date of ressipt of the 
confirmatory letter, Tho oase for tha plaint- 
iff is not improvel by the story of hia 
conversation with the manager of &he defend. 
ants (whom he had -navar met previously) 


. over the telephone on the 17th August, when 


of confirmation and 
missed therein the expacted term for 
extension of time. The plaintiff must have 
beeu inordinately evedulous, if he did really 
ascept an assuranee that all would 
be right, eonveyed over the telephone wire 
by a person whom he did not know, On 
the other hand, we find that when on the 31st 
August 1917, he set up the story of the 
allegei extension of time, the defendants 
forthwith sontradisted him. In our opinion, 
the evidence does not justify the eonolusion 
that time was extended by mutual agreement 
on the 17th Auguat. 

As regards the sesond question, the posi- 
tion of the plaintiff is, if possible, still more 
hopeless. The allegation that on the 81% 
August time was extended till the 3rd 
September was not made in the plaint, The 
irue reason for this omission is not far to 
seek, The story of the sesond extension 
would have materially weakened, if not 
completely destroyed, the story of tho first ex. 
tension: Besides this, we have the remarkable 
omission on the part of the plaintiff, or of his 
legal adviser, to rely upon this extension of 
time in answer to the letter of the Solicitors 
of the defendants oancelling the aontraet 
on the 30th August 1917, The plaintiff 
seeks to throw the blame for this omission 
on tho Solicitor, but the latter explains tliat 
he did not mention the matter because from 
what he heard from the plaintiff as to the 
alleged interview with the manager of the 
defendants cn the 30th August, he came to 
the conclusion that nothing had been eonolud. 
ed between tbe parties, The position then is, 
first, that what is said to have taken plase 
on the 30th August is inconsistent with what 
is asserted to have happened on or about. the 
17th August; secondly, that the result of the 
alleged interview of the 30ih Angust was 
not even hinted at in reply to the letter of 
the defendants dated 3156 Angust, when 
one would expest, in the normal sourse of 
human sondust, that it would be set up; and 
thirdly; that the ease of ` segond - extension 


he got the letter 
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'waB not made in the plaint when the suit 
was instituted, Along with all this, we have 
the .evidenee of Ladharam, who denies the 
telephone eommunieation and the interview 
whish is said to have taken place on the 
81st August. The testimony of Harris is 
slearly not trustworthy, and the only other 
person alleged to be present, Motilal Ohunder, 
has rot been salled on the bare suggestion 
that he has been won over by the defendants. 
These sireumstanses plase the plaintiff in a 
situation of inextrisable embarrassment. The 
Advosste-General invited us fo review the 
whole evidenee, and not to base our sonelusion 
as to the eredibility of the various witnesses 
upon the opinion expressed by the Trial 
Judge. We have serutinised the entire 
evidense and examined all the surrounding 
sirsumstanees; and in our opinion, the story 
told on behalf of the plaintiff is so impro: 
bable and full of eontradietions that Mr. 


Justice Rankin very properly refused to 


aot upon it, Aa pointed out in Laljes Mahomed 
v, Dadabhai Jivanjt (11), there is really no 
eonfliet of judicial opinion upon the question 
of tbe duties and functions of a Oourt of 
Appeal, though there may be room for diversi- 
ty of eonslusion, when, in an individual 
ease, the evidense comes to be reviewed 
and weighed. inthe ease before us, how- 
ever, there is no shadow of a doubt that the 
plaintiff has «ompletely failed to establish 
his allegations by reliable evidence. 

The appeal must sonsequently be dismissed 
with eosts. 

FietogeEr, J.—I agree. 


B. N. Appeal dismissed, 


(11) 34 Ind, Cas, 807; 43 0. 888; 23 0. L. J. 190; 
20 0. W. N. 835, 


LOWER BURMA OHIEF COURT. 
Mi8OELLANEOUS блуп, ArreaL No, 180 or 1920, 
. Jannary 10, 1921, f І 
Present : —Mr. S. M, Robinson, Ohief Judge, 
' and Mr. Justiee Heald. 
Тнк INDO-BURMA OIL FIELDS, 
i LmD.—APPELLANT 
ae 4 versus 
BURMA OIL COMPANY, Lr». * 
RM RESPONDENT, 
Oivi Procedure Code (Act V of 1908), s, 20 (b), 0. 


XXXIX, v. ?— Leave to sue—Noticea—OContvact Act (IX 
of 1872), s. 21 — Contract of service—Continuing con- 
tract—~Breach—Injunction against third party —Specific 
Relief Act (I of 1877), s. 57. 


Leave to sue under section 20 (b) of the Civil 
Procedure Code can be granted without notice to 
the opposite party. Гр. 795, col, 2.] 

A contract of personal service for a fixed period, 
isa continuing contract, aud every day that the 

romisor breaks it he commits a fresh breach, 
р. 797, col. 2.) : : 

Therefore, where & third party employs & person. 
who is under a contract of personal service with 
another, believing innocently in the first instance 
that the person is not under any such contract, but 
afterwards comes to know of the real facts and - 
continues to retain him, he is guilty of an action. 
able wrong, because from the time he learns the, 
real facts, he knowingly procures a breach of the 
contract. [p. 797, col. 2.] See g Е 


А contract of personal service for а certain period 
of time, containing s clause restraining the'person 
contracting from serving:a third party during the' 
period of contraot,is поб an agreement in restraint ` 
of trade within the meaning of seotion 27 of the 
Contract Act. (p. 796, col. 1.] ` SN 


Where a third party prooures a breach of a con. 
tract of personal service containing з negative 
covenant, an injunction can be granted restraining the 
third party from continuing to prooure the breach. 
[р. 797, col. 2] ^" > . 


Whitwood Ohemical Qo. v. Hardman, (1891) 2 Oh,’ 
416; 60 L. J. Ch. 428; 64 L. T. 716; 39 W. В. 488, Lumley. 
v. Wagner, 11862) 91 Е, В. 198; 1 De G. M. & G. 604; 
21 L. J. Oh. 898;19 L. T. (о в.) 264; 16 Jur. 871; 42 Е, 
Е. 687, Lumley v. Gye, (1853; 2 El. & Bl. 216; 22 L, J. 
Q. B. 463; 17 Jur. 827; 95 В. R. 501; 1 W, R. 482: 118 
Е. R. 749, Allen v. Flood, (1898) A. O. 1; 67 L. J, Q. В, 
119; 77 L. T. 717; 46 W, B; 268: 62 J. P. 695; 14 T. L. R. 
126, Quinn v^ Leathem, (1901) A. O. 495; 70 L І. P. O,. 
76; 85 L. T. 289; 60 W, R. 139; 65 J. P. 708; 17 T. L. B. 
149, South Wales Miners’ Federation v, Glamorgan Coal 
Qo., (1905) A. О. 239; 74 L. J. К. B. 625-92 L. Т, 710; 
58 W. R. 693; 21 T. L. R. 441, National Phonograph Co, 
у, Hdison-Bell Consolidated Phonograph Oo., (1908) 1. 
Ch. 885; 77 L. J. Ch. 218; 98 L. T. 291; 24 T. L. R. 201; 
Blake v. Lanyon, (1795) 101 E. В, 521; 6 T. R. 221; 3 
В, R. 162, referred to. | r : 


Appeal against an order of Mr. Justise: 
Rigg, on the Original side, reported as 64 Ind. 
Oas, 584, 


Mr. Giles, for the Appellant, 
Mr, Lentaigne (Senior), for the Respondent.’ 


JUDGMENT, 

Rozixsox, О. J.— The respondent sompany- 
engaged the defendant Sampson to serve 
them for a period of three years up to the 
28th-February 1921 оп the same terms and 
conditions as were embodied in the origina] 
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agreement entered into between the parties 
when Sampson first joined their servise. 


On or about the 19th January 1920. 


Sampson left Burma on thirty days’ leave. 
He wrote & letter, dated 30th January 1920, 
from Oaleutta tendering his resignation, 
The respondent company replied refusing 
to aseept his resignation, but Sampson 
has not rejoined and is believed to be in 
Amerisa, 

On the 7th February 1920 he present 


appellant sompany issued а prospeatus, in 


whieh it was stated that Sampson. had left 
the respondent sompany's servise on 3lat 
Deeember 1919 and had been engaged «to 
undertake the development of their Yenang- 
yaung properties. The respondent company 
thereupon wrote to the appellant sompany 
pointing out that Sampaon was still in their 
employ and requesting them to dispense 
with his services, The appellant sompany 
replied refusing to do so. On the 6th 
July 1920 the appellant eompany issued 
a letter to the share-holders stating that 
Sampson, their field manager, had been able 
to arrange for speedy delivery of enough of 
the plant to ensure that drilling of several 
wells should eommenee' in the early autumn 
of that year. 

The respondent eompany then filed a suit 
on the 23th August 1920 against Sampson 
and the appellant sompany, praying for 
leave to inatitute the suit in this Court and 
for injunstion against Sampson and the 
appellant sompany, restraining the former 
from continuing to work‘for the latter and 
the latter from employing the former during 
the period of Sampson’s agreement, On the 
same day they filed an application for an 
interim injunetion. 

Laave to file the suit on the Original Side 
of-this Court was granted by the Deputy 
. Registrar without notiee to either defendant, 
and the appellant company on the 7th Sep- 
tember filed an applieation that the order 
granting leave may be set aside and due 
notis» of that prayer may ba served on both 
defendants. 

The hearing of the applisation for an 
interim injanstion was by sonsent fixed for 
the 8th Septembsr and was then heard. 
The question of the grant ‘of leave was 
raised and the learned Judge held that 
leave might be granted without notice, 

He granted interim injunetions as prayed 


until the suit has been disposed of, and 
the appellant eompany now appeals against 
that order. 

The question of the grant of leave is again 
raised and it is urged that the jurisdistion 
of the Court to hear the suit being dependent 
on the grant of leave, notise should have been 
first issued and in any oase an interim injune- 
tion shonld not have been granted where the 
jurisdietion hung on s thread. Seetion 20 
(b) of the Code of Civil Proeedure does not 
require notise as seation 22 does and i6 is, in 
my opinion, slear ibat leave may be granted 
without ооёіва. In the present oase to 
require noties-would be to refuse plaintiff 
any oprortunity of obtaining a hearing 
before the period for whieh an injunotion 
was sought expired. Leave being granted, 
and as I think rightly granted, the juris- 
dietion of the  Ooart on that ground waa 
unassailable and I ean find no forse in the 
argument, 

It is urged that the agreement not to. 
serve any other person or persons applies 
only after the expiry of the eurrent eontrast 
of service, By the agreement Sampson 
undertook to proceed to Burma or India to 
work in the oil fields there or elsewhere 
always acting under the managing agents, 
managers or overseers of the sompany and 
themonly. The sesond slause runs as follows:— 
“This engagement shall be for three (3) 
years, and 16 is clearly understood that the 
party of the first part shall not direstly or 
indirestly or ia any way whatsoever give 
serviee, information or advice or in any 
way besome sonnested with any other firm 
ог sompany in Burma or India or elsewhere, 
but shallat the expiration of this agree- 
ment unless it is mutually arranged to 
sontinne it, return to Ameriea, and shall поё 
enter the servieeof any other firm or Oompany 
in Burma or India, ” 

Ioan find no ground for holding that 
the eovenant not to serve any other firm does 
not and was not intended to apply to the term 
of the servise. The clause sets out that 
Sampson is to serve the sompany for three 
years and not to serve anyone else but 
shall, on expiration of the agreement, return 
to Amersia. This, so far from showing 
hat the negative sovenant is to воще 
ints forse only on the expiration of the 
agreement, emphasizes thatit is to apply 
during the period of thejagreement, It 
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is impossible to believe that the parties 
sontemplated the. possibility of Sampson 
serving others during the oontinnanee of the 
Agreement and not.doing во after-its termins- 
tion, 

lt ія. next urged that if it applies during 
the three years, it is void by reason of the 
provisions of sestion 27 of the Indian 
Contrast Aet, That seetion does not apply 
dm eontraets of servise of this kind. No 
authority holding that it does has 
been quoted and to hold it applies would 
defeat the. objest of all such agreements 
and-permit the employee at any time and 
for ‘avy reason to break his agreement 
without penalty. It is elearly not a. eoven- 
ant in~restraint of trade and it has 
repeatedly. ; ‘heen held to be a valid agree- 
ment, ~The authorities are sited in the 
judgment, appealed from, and an agreement 
by whieh he is engaged to exersise his trade 
eannot be said to be one restraining him 
from so ‘doing. 

The next question is whether an injunae- 
tion ean be granted against & third party, 
and, if so, whether in tha exereise of a 
judieial diseretion, it should be granted in 
this ваде, We are not eoncerned in this 
appeal with the injunetion. granted against 
Sampson, except іп so faras itaffeets the 
question of the grant against the appellant 
sompany. We have been referred to в 
large number cf English authorities on the 
gubjeet, but Í do not think it is necessary to 
deal with them in detail, firstly, besause the 
‘English Law as to restraint of trade is not 
the-same ав tho Indian Law, and, secondly, 
beeause.our law as to specifis performance 
.and injunetion has been eodified and it ia 
that law alone that our Courts have to 
apply. Ав tothe disaretion to be exereised 
in the grant or refusal of an injanation, that 
must depend,on the partioular circumstances 
of eash individual ease. 

It is no doubt true that the Courts cannot 
grant. spesific performance of contrasts of 
gerviee besause they depend on the personal 
qualifsations or volition of the parties— 
gestion 21 (b) of the Spesifie Relief Act, 
Jt is also troe that an irjanotion варпоё be 
‘granted to prevent the breash of а sontract 


the performanee of which would not be 


spesifieally enforced—sestion 56 (f), Spesifie 
‘Relief Aet. But to this rule the Legislature 
` has enacted ап express exseption, in seetion 


57, where it is laid down that notwithstanding 
seotion 56 (f) the Court is not precluded from 
granting an ihjunetion to perform a negative 
eovenant, express cr implied, even thongh it 
is unable to enforce specifies performanee of the 
affirmative eovenant, provided the applieant 
has not failed to perform his part of the 
sontraet. Illustration (d) to this section 
exaetly applies to the- present oase; indeed 
it goes further. This illustration goes fur- 
ther than resent English decisions where 
the Courts are averse to enforee an implied 
negative sovenant, and to extend the evasion . 
of the rule against the specifis performanee 
of contrasts of serviee whish must to some 
extent be done by the grant of injanotions. 
to perform а negative sovenant. See White 
wood Ohemical Oo, v. Hardman.(1), 

In the present case, however, we have av 
express affirmative sovenant to serve for 
three years and an express negative sovenant, 
not to serve any other firm or sompany 
during that period. This is slearly within 
the гше laid down in Lumley v. Wagner (2) 
and also clearly within seetion 57 and illus- 
tration (d) thereto. 

There is thus no ground for holding that 
an injunstion sould not be granted against 
Sampson, provided it was в вазе im whieh 
the Court's diseretion should be exereised · 
in favour of the applieant, Had Sampson. . 
been in Burma, it is elearly a ease for the 
exereise of that discretion in favour of the 
respondent company, It is urged that as 
Sampson i is in Ameriea, the Court would be 
issuing an injunetion at ‘whieh he sould 
snap his fingers and whieh aould not ba 
enforeed. But it is elear that if he eame 
to Barma in breash of his contraet not to 
Serve apy one else, it eould be served and 
enforeed and' I ean see no grounds for hold- 
ing the grant of an ipjunotion against him 
was not right or justifiable. Bat even were 
it otherwise, it would not affeob the Court's 
power to grant an injunation against the 
appellant eompany. They had expressed 
their hope to be able to etart work in Burma 
and their intention to do so in the autumn 
df this year and Sampson was their field 
manager, This was a elear indisation on 


their part of an intention to bring Sampson 
(1) (1831) 2 Ch. 416; 60 L. J. Ch. 498; 64 L, Т, 
716; 39 W. В, 433, 
(2) (1862) 81 R, В. 198; 1 De G. M. & G, 624; 21 L, 
ur 898; 19 L. T, (o. в ) 265 16 Jur. 871; 42 E. Б. 
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out here during the period of hi&'eng»gement 
io serve only the respondent sompany. and 
itled the latter to teke immediate aation. 

It is urged that an injunetion should not 
be granted against them, ás there is no 
allegation that they asted fraudulently or 
with deseit. No snob allegation ia made, 
but while it is admitted that there. must 
be в eause of astion against the appellant 
sompany to justify the issue of an injundtion 
against them, if is said that there is sueh a 
enuse of sation and that that is sufficient 
to support an injanction. The osuse of 
astion alleged is that the appellant company 
.eaused and prconred a breash of aontrast 
on the part of Sampson by harbouring him, 
in that they retained "him in their employ 
‘after they beeame aware that he was bound 
to-the respondent sompany even if they did 
not know it before, and thereby oaused loss 
and damage, | 

The law on this subjest is to be found in 
Lumley v. Gye (3) and subsequent cases, and 

.it has been exhaustively considered by the 
House of Lords in Allen v. Flood (4), Quinn 
у. Leathem (5) and South Wales Miners 
Federation v. Glamorgan Ooal Oo. (6), Both 
parties also rely on National Phonograph Co. 
v. Edison- Bell Oonsol:dated Phonograph Oo. (7). 
In this last eited case an injunotion was grant. 
ed'against the third party oompany, though no 
ease. was brought against the faetora with 
whom the plaintiff sompany had а вопігавё 
and against whom possibly there was no eause 
of aetion. kn ` 

In Allen v. Blood (4) Lord Watson says: 
' There are, in my opinion, two grounds ойу 
upon whioh a person who procures the sab 
of another ean be made legally responsible 
for its sonsequences. In the first sase, 
be wil ineur liability if he knowingly and 
for his own ends induses that other person 
fo sommit an astionable wrong. In the 
second place, when the ast indueed is within 
the right of the immediate astor, and is, 
therefore, not wrongful in so far as he is 
soncerned, it may yet be to the detriment oz 

(8) (1853) 2 El. & Bl. 216; 22 L.J. Q. B. 463; 17 
Jur. 827; 96 В. R. 601; 1 W. B 432; 118 E, R. 749. 
' (4) (1898) -A. O 1,67 L. J. Q, B. 119; 771, Т. 
717; 46 W., E, 258; 62 J. P, 595; 14 T, L. R. 125, : 
. (8) (1901) A. C. 495, 70 L.J. Р.О, 76; 85 L. T. 


289; 50 W. Б. 139; 65 J. P. 708; 17 T. L. B. 749. 

(6) (1805) А. О. 289; 74 L. J. K, B. 525; 92 L. T, 
710; 58 W. Б. 593; 21 T. L. R, 411. 

(7) (1908) 1 Ch. 835; 77 L. J. Ch. 218; 98 L.T, 
291; 24 T. L R. 201, 


a third party; and in that ease, assording ta 
the law laid down by the majority in Lumley 
v. Gye (31, the induser may be held liatle 
if ba oan be shown to have -progurad: his 
object by the uso of illegal means direeted 
agsinat that third party." 

The present oase falls, іп my ‘opinion, 
within the first of the two eases enunciated, 
Even if the appellant seompany aoted ‘in. 
nosently in the first instanee in believing 
that Sampson had terminated his sontrast 
with the respondent oompany, they: wore 
informed later that this was not the ease 
and that his resignation had not been wo- 
cepted. They could have easily verified the 
faote, bnt they ohose to refuse to dismiss 
him and fo retain him in their employ, From 
that time onwards they were knowingly and 
for their own ends proeuring him to eontinue 
to break his sontraot of serviée and alzo his 
contrast not to serve any one else, that is, 
to commit an astionable wrong. It is not 
neeessary, in my opinion, that they should 
have originally indused him to eommit 
this wrong knowing it was a wrong, nor that 
they should have been guilty of any fraud or 
deeeit in doing so, Sampson's eontraet was 
a sontinuing eontrast and every day that he 
broke it he committed a fresh breach, ‘This 
they abettsd him in doing and to the 
detriment of the respondent. éompany. The 
matter is rendered elearer/by а referense to 
Lord Maenaghten's врвесћ in QuZnn v. Leathem 
(5). Referring to the desision in Lumley v. 
Gye (8) he said: "Speaking for myself; I 
have no hesitation: in saying that I think the 
decision was right, not on the ground of 
malisious intention—that was not, I think, 
the gist of the aotion—but on the ground that 
a violation of legal right committed knowirig- 
ly isa eause of astion, and that it is a viola- 
tion of legal right to interfere with eon. 
tractual relations resoguizsd by law, if there 
be no sufficient justification for the inter- 
ference,” ` 

Mr. Justiss Joyee in his judgment from 
whieh the appeal was laid points out that the 
expression ` sontraatual relation" would not 
apply to the breash of any and every eontract, 
but he does not deny that it would apply 
to the breach of an express and binding 

esontrast, and іп the present ease there was 
a*"valid and binding eontraet between Samp. 
воп and the respondent sompany and there 
was between them a soníraetual relation, 
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within the meaning of the rule laid down by 
Lord Maenaghten, with whieh the appellant 
eompany has deliberately interfered. That 
-they thereby -saused not merely nominal 
' damage is, 1 think, slear. Sampson was the 
field manager, a post requiring special 
knowledge and experiense, and to deprive the 
respondent of his serviess was not merely 
to sause insonvenienss and nominal damage 
-but serious loss and substantial damage. 

-Lastly as to harbouring a servant, that is 
‘elearly:a eause of asticn for whieh there ia 
the authority of Blake у; Lanyon (8) and 
many other eases. 

. It is urged that these йа are 
- ancient and of no authority at the present 
day, but I oan see no ground for holding that 
this would not afford a eause of action under 
the law as it atands to-day. In Lord Halsbury's 
Laws of England, Volume XX, paragraph 623, 
itis said: “ Тһе action lies whenever one 
person is under contrast to give his personal 
serviees, whether exelusive or otherwise, for 
the benefit of another, and is indused to 
break his sontrast by the prosurement or 
eneouragement of а third person.” In para. 
graph 625 the ease of harbouring is dealt with 
spesifieally. 

: For the above reasons I am of opinion that 
the injunotion was rightly granted and the 
appeal-fails and is dismissed, But plaintiff 
sompany only sought an injunetion " during 
the period: of the agreement,” and the injune- 
tion will be amended and be granted until 
the suit is disposed of or up to the Ist 
March 192', whishever shall first ooour. 
Costs of this appeal, Advoosate’s fee five gold 
‘mohurs, will be allowed to ins respondent 
sompany. 

Paes J,—T eoneur. 

Appeal dismissed, 

a) Firo) 101E, В, 521; 6 Т, Е, 221; 3 R. В. 102. 





"CALOUTTA HIGH COURT. 
APPEAL FROM ОвтатнАт, ORDER No, 92 or 
1919, 

> February 17, 1920. 
Present: —Justise Sir Asutosh Mookerjee, Kr., 
.' апа Justioo Sir Ernest Fleteher, Kr. 
CHANDMULL GONESHMULL— 

~ APPELLANT 

А versus z 
NIPPON MUNKWA KABUSHIKI 


KAISHA — RESPONDENT, 
© Construction of document—Arbitration clause in 


- Ohandmull Goneshmull. 


- contracti — "Dispute, meaning of. 


A dispute implies an assertion ofa right by one 
party pu & repudiation thereof by another. |p. 800, 
col. 2. 

A contract for the sale of goods contained an 
arbitration clause in the following terms: "Any 
dispute as to damage, difference, inferiority, short 
quantity or measure or defect or amount of allowance 
to be referred ` to arbitration... ,........ The buyer 
had the matter referred to arbitration, formulating 
his complaint in the following terms: “goods not 
proved as correct goods in terms of the contract, 
basis and shipment ramples not produced, goods of 


‘each shipment are numbered serially and not. in 


rotation;" 

Held, that inasmuch as there was at no stage an 
assertion by the appellant that the goods had nob 
been supplied according to the contract,: and .as 
consequently there was по · repudiation by 
the respondents of any such possible assertion 
there was no “dispute” which could be validly 
referred to arbitration according to the terms of the 
arbitration clause in the contract. [p. 800, col. 2.] 


Appeal against the following order of 
Mr. Justiss  Greaves, dated the 13th 
August 1919; — 

“This is an application for an order, that 
an award of the Bengal Ohamber of Com: 
merce, No. 150, dated the 21st July 1919, 


‘should be set aside or taken out of the file 
` and that Ohandmull Goneshmull, who obtain- 


ed the same, should pay the eosts of this 
application. 
"The award is dated the 2let July 1919 


: and awards eancellation of a contrast between 


the Japan Ootton Trading Company, who 
are the applisants before me, and. Messrs, 
The contrast is 
Annexure "A" to the petition and is dated 
the Ist August 1918 and is numbered 02044, 
It provides for delivery to the buyers, Messrs, 
Ohandmull Goneshmull, of 28 bales of sheet- 
ings as therein stated, shipment November. 
February 1919, delivery within sixty days 
from the date of arrival, The oontrast pro- 
vides that three days from the first delivery 
in sase of ready eontraots and ten days from 
the date of arrival of eash shipment in sage 
of forward sontrasts are to be allowed for 
the buyers to examine the goods and lodge 
somplaints under the eontraet on the ground 
of differense or inferiority in quality, short 
quantity or measure, or any other dispute 
affecting quality exeept damage, which. is 
otherwise provided for. Later on the. son- 
trast provides that “any dispute as to damage, 
difference, inferiority, short quantity or 
measure, or defest or amount of. allowanee 
is to be referred at the sellers’ option to the 
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Bengal Obamber -of Oommerae, or two 
European or Japanese mershants or European 
or Japanese assistants in mereantile firms, 
one to be named by each party." It further 
provides that "if either party fails to nomi- 
nate an arbitrator within three days after 
being required to do so, the otber party shall 
he at liberty to appoint both the arbitrators 
or to refer to the Bengal Chamber of Com 
merse at his discretion,’ 

. Three points are urged before me on behalf of 
the Japanese petitioners. First it is said that 
under the eoniraot they had a shoiee of the 
Tribunal, that they have had no opportunity 
of exercising thas shoiee and that consequently 
` ‘the arbitration ia bad on this ground, 

Sesondly, it is said that before Messra. 
Chandmul Goneshmull were entitled to 
refer the matter to the Bengal Chamber of 
Oommeroe, three days’ notiee shonld have 
been given to them requiring them to 
nominate an arbitrator and that ав sush 
notice was not given the arbitration and the 
award are bad. And thirdly, and this is 
the main point, it is said that no dispute had 
arisen. within the terms of the arbitration 
elause contained in the aontrast. So far as 
the first two points are eonserned, 1 do not 
think that there is anything in these. On 
the 21st February 1919 Mr. P. N.. Sen, 
Attorney for Messrs, Ohandmull’ Gonesh- 
тп], wrote to the petitioners asking for 
sertain information with regard tothe goods 

ınnder the sontraet, Аё the end of his letter 

һе states that in default of compliance by the 
petitioners with the above requisition his 

,slients would submit their ease to the 
Arbitration Tribunal’ of the Bengal 
Ohamber of Oommeroe, unless the peti- 
‘tioners mentioned the name of some other 
arbitrators as provided in the sontrast. 
It appears from the correspondensé that 
follows that the petitioners took up the 

-attitude that they would have nothing to 
do with any arbitration inasmush as they 
contended that there was no dispute under 
ihe eontraet whieh eould be referred. In 
these siroumatansces I am of opinion that it 
wan not nesessary for Мевагв, Obandmull 
Goneshmull to write requiring the petitioners 
to ehoose the tribunal under the terms of 
the eontraet and that it was neither nesessary 
to give them three days’ notiee in assord- 
anes with the provisions of the eontrast, The 
petitioners had  uneonditionally repudiated 


the right to arbitrate, and it seems to me 
that under these airaumstanses it was not 
necessary for the ahoiee to be given to them 
or the three days’ noties to be given. 

. Inow some to the third point, whieh is 
really the main subject of dispute. It 
appears that on the 21a& February when 
Mr, Sen wrote his letter in respest of the 
contract No. 02044 and the other sontraet 
referred to therein, the goods had been 
tendered and reseived by Messrs, Chandmull 
-Goneshmull and the question that I have 
got to deside is, whether the fast that the 
requisitions which Mr. Sen addressed to the 
petitioners and whieh remained unanswered 
brought into operation the arbitration elause 
within the terms of the contraat. The refer. 
ences to arbitration, whieh was actually made 
and whish is Annexure O to the petition, 
states in the sesond paragraph the goods 
tendered by the sellers, that is, the petitioners, 
had not been proved by them ав of sorreet 
shipments and otherwise  eorreob goods 
and that aesordingly Messrs. Ohandmull 
Gonezhmull oalled on the petitioners to 
furnish sertain particulars whieh are therein 
stated and which are similar to those eon- 


' tained in Mr. Sen’s letter of the 21st May. 
The -ninth requisition is as followa: 
“do you propose to prove that the goods 


“How 


whieh you offer are sorreet goods sovered 


Љу or in terms of the .sowda or contract?” 


It seems to me that at no time had there 
been any repudiation of the goods under 
the . eontrast on the ground that they 


' were different or inferior in quality to the 


goods to be sold thereunder. I read 
the word ‘difference’ as meaning differense 
in quality and not differenee so far as 
shipment or other matters were eonserned. 
I think that this ia clear from the words to 
which I have alreay referred, ‘differense or 
inferiority in quality,’ which oseur earlier in 
the eontraet, This being so, the question 


' I have got to decide is whether the faet that 


Mr. Sen asked for information with regard 
to the goods, whish suggeste that the burden 
is on the sellers to prove that the goods are 
eorrest goods within the sontrast, brings 
into operation the arbitration clause, to 
whieh I have already referred. I do not 
think it does, I do not think that at the 
time tle referenee was made to the Bengal 
Chamber of Commerse there was any dis- 


pute as to difference in quality sush as would 
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bring into operation the arbitration clausa; 
and I do not think that the mere fast that the 
buyers asked for certain information to 
enable them to aseertain whether the gocds 
were different. from those under the'contraet or 
in aesordanee therewith which is not supplied 
to them, by itself brings into operation the 
arbitration 'elause, І think to do so there 
must be a definite assertion by the buyers 
in- this ease that ‘the goods tendered in 
aesordanse with the contrast are different 
4n quality from those under the sontract. 
Under these sirsumstances I think the appli- 
eation must auesead, and assordingly | direot 
that the award No, 150, dated the 21st July 
1919, be set aside and taken off the file, 
Messrs. Ohandmull Goneshmul| must pay 
the petitioners’ sosta of this applieation." 

Measrs. Langford James and H, O, Mazum- 
dar, for the Appellants. 

Messrs. А. №, Ohaudhurt and S.N. Banerjee, 
for the зере 


JUDGMENT. 

Mookza3Er; J.—This is an appeal from & 
judgment of Mr, Justice Greaves, іп whish 
he has held, on an application by the res- 
pondents, that the award made. against them 
by the Bengal Chamber of Oommeree Arbit- 
ration Tribonal on the 21st July 1919 at 


the instance of the appellant must. be set 


‘aside or taken off the file. 
* She-sontract between the parties was made 
on the let August 1918 for the sale of 28 
bales of Japanese shesting at: Rs. 19 12.0 per 
pieso, Shipment November—February 1919, 
The sontraat contained an arbitration slause 
in-these terms: “Any dispute as to damage, 
difference, inferiority, short quantity, or 
, measure or defect or amount of allowanee. to 
bbe:referred,.at sellers’ option, to the :Bengal 
Chamber of Commeree or two Europeans or 
Japanese merchants or European or Japanese 
assistants in Mereantile Firms, one to be 
named by each party; if either party shall 
fail to nominate an. arbitrator within ‘three 
days after being required to do so, the -otber 
party shall be st liberty to appoint both 
arbitrators or to refer to the Bengal Cham- 
ber of- Oommeree at his diseretion.": The 
appellant, who isthe buyer, had the matter 
referred to arbitration: ‘His somplaint-*was 
- formulated in these terms: “goods not*proved 
as eorrost goods in terms -of the sontraot; 
basis and shipment samples not’ produced, 


goods.of eash shipment” are ЕЕ ИЗ? serially 
and not! in.rotation;’ gnd thereupon ап 
award was made in his favour in these terme: 
"We have carefully examined all evidenss 
put before us and award canselment of доп» 
trast.” Mr, Justiee Greaves has held that 
the reference to arbitration was incompetent, 
as the eventa contemplated by the arbitration 
slanee had not arisen. Relianee was plased 
before him on the term “difference,” which 
he interpreted to mean differense in quality, 
and not differense «so far as shipment or 
other matters are eonserned, It has: been 
argued before us that this is an unduly 
narrow aonstrustion of the arbitration elanse 
and that the terms ‘differenee” and "defest" 
need not be restricted to “difference” or 
"defesi" in quantity or quality only. We 
are disposed to aesede to this eontention, 
‘but, even then, the appellant is not entitled 
to suessed, unless he proves that there was 
a dispute вв to differenee or a dispute as to 
'defest. . Now, a dispute implies an assertion 
tof а right by one party and a repudiation 
thereof by another. In the sase before us, 
the parties never reached that stage. The 
appellant wanted a variety of information 
from the respondents to enable him to judge 
whether the goods supplied were or were 
not assording’ -tothe sontrast, Amongst 
other things, he demanded -the produetiou 
‘of the-basis and.shipment samples. The re. 
spandents declined to comply with the request, 
‘Bat there. was:atno stage an assertion by-the 
appellant that the goods had not .been 
supplied according to the sontrast and oone 
sequently there was nof, and eould not be, 
а repudiation by the respondenta:of any sueh 
poasible assertion, The inférenee follows that 
there was no "dispute" whieh sould be. and 
had been validly réferred to arbitration. 
This, indeed, is manifest -from · ће terms 
‘of the eomplaint preferred to the tribunal 
by the appellant and the’ award thereupon: 
The arbitration proseedings were sonsequent- 
lg without jurisdistidn-and the d has 
been rightly -set aside, - 


‘The appaal i is aseordingly ` dismissed with 
aosts. 


Frercarr, J,—I agree, ^ | " 


"e. BONS di j A | ‹ 7 | Ge v 
А s eoe ` Aprpoal dismissed, ` 
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- . LOWER BURMA OHIEF COURT. 
„т Отг Reverenca No, 11 or 1920, 
Maroh 21, 1921. 
- Present: —Mr. S, M. Robinson, Chiet Jadgo, 
Mr. Justios Maung Kin and 
ў . Mr, Justiee Heald. 
‘Tar BURMA RAILWAYS COMPANY— 
ÁPPELLANT 
` versus 
Tus SEORETARY or STATE 
ков IND1A-—HzsPONDENT, | 
Income Tax Act (II of 1918), s. 9 (3) (2) —Burma 


Railways Company—Par tnership—' 'Owners" of Rail- 
‘way premises. 


Per Curiam:—The Burma Railways Company are 
not partners with the Secretary of State for India 
and are, therefore, not owners of the Railway 
system: and all its premises in virtue of being 
partners with the Seoretary of State for India. Гр. 
805, col. 2; 808, col 1.] 

Per Robinson, О. J,and Maung Kin, J.. (Heald, J, 
contra .—-The Burma "Railways Company are owners 
of-the Railway system and all its premises for the 
purposes of section 9 (2) (4) of the JMisome Tax Aot. 
„Гр. 803, col 1.] 

Gilbertson v. Fe-gusson, (1881) 7 Q. в, D.. 562 
‘ab p. 572;'46 L. Т. 10, referred to. 


Roeferensa by the Finansial Comte aan 
‘Burma, under sestion 51 of the Indian 
Ineome Tax Ast, 1915. 
‘ Mr, 0161, for the Appallant. 

Mr. McDonnell (with him Mr, Мул Bu), for 
‘the Respondents, 

JUDGMERT. ·. 

Rosrvsox, О, J.—This ia à referanos by the 
‘Ohief Revenue Authority under section 51 of 
the Indian Income:Tax Ast, 1918, Two quaa- 
tions are reférred for desision :— . 

` (1) Are the Burma .Railwaya owners of 

the Railway system and all its pzanises for tha 
purposes of sestion У (2) (2) of the Insoma- 
Tax Aot Pand ` 

(2) Are the. Barma Railway: ownera of 
the Railway'system and all ita pramises in 
virtue of being partners with the Sasretíry of 
'State for India P 

Seation 5 of the Ast divides ineome that is 
"taxable into six different alasses, and -the 
gusseeding sestions deal with each of sush 

lasses and allow sertain dedustions to be 
` упаде from the income before the sum on 
whieh the tax ia to be ‘levied is fixed. The 
referense assumes that' the income of the 
‘Burma Railways ise derived from basinsss, 
'Sieetion 9-deals with sash income and grants 
pllowanses. for (1) any rent paid for the pre: 

5l ` 


їп whish the pasties is varied on or (2) 

where the premises ara owned by tha 
23868366, the boaa fide annual vaias theceot,” 
The annual value, it is dealared in seotion 8, is 
io be deemed to ba the sum for whish the 
property might reasonably be expested to lot 
from year to year. 

"The question we have to deside is what 
is the meaning to be given to the expression 
"owned," that is to say, must the assesses 
show that the fall ultimate legal title reste 
in him ог was it intended that tha allowanas 
should be granted to an assessee holding only 
some lesser degree of ownàrship P 

The rule for the interpretation of sash 
Statutes ia laid dowa by Ootton, L, J., ia 
Gilbertson v. Fargusson (1): 

"| quite àgeoe we ought not to рп} а 
strained cJnstrustion upon that sestion in 
order to make liable to taxation that whieh 
would not other vise ba liable, but I thiak 
itis now settled that in oonstruing these 
Ravenne Aote, as weil aa other Ass, we 
ought to give a fair and reasonable oonstrae- 
tion, and not to lean in favour of on» side ог 
‘the other, cn the ground that it is a tax 
imposed upon the subjeo!, aud, therefore, 
ought not to be eaforead uolass it somes 
_olearly within the words," 

There is another rule of interp: ratation 
whish mast also ba borne in mind, Where 
the obj3s$ and intantion of the Lagislatare is 


'elear and undoubted; that maaning should ba 


given when possible to the words used whioh 


-will best oarry ont the olar објәзі and intaas 
‘tion, 


I5 must bs prasumai that the Legislature’ 
was awara that the өхргаззіодз "О anar,” 
“owaarship” and the varb "to owa’ in its 
various tensos hava- baan freqaently used in 
Acts сї а similar natara and further that they 
oan baand are used in various meanings in 


- differant А вёз, in some of whish they have 


been spesially defined for the purposes of 
partisolar ssotions. Nevertheless the ex. 
pression has not baeu defined for the purposes 
ofthis Ast. 16 may have tbe narrow and 
teshnisal meaning of the full ultimate and 
legal owner, bat if this ‘was intended, it 
eould easily hava been expressed and the 
failure to do во points to its not having badn 
so юа. . 

(10) (1831) 7Q. В. D. 532 at p. 572; 43 L, 
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Next let us consider the object in view in 
granting these allowances. Where buildings 
are essential to the oarrying on of a business 
and to the earning of profits therefrom, the 
rents of those buildings, whieh would ordinari- 
ly be paid from the prcfits made, are an 
essentially just and reasonable- ebarge re- 
dusing the total of the profits. Without this 
expenditure on rent the profits to be taxed 
sould not ре made. Therefore, it was realized 
that to allow a deduetion of such rents was 
only just and. the allowanee is aseordingly 
granted, Then where there are no rents 
paid but buildings are used which . might 
otherwise be let ont and so earn ineome, an 
allowanee based: on the amount that the 
buildings might reasonably be expested to let 
for is granted in lieu of the rents, The prin 
siple is that where buildings must be used 
to enable profits to be made or inereased, it is- 
resognized that an allowanee for them is just 
and reasonable, The justness of the claim 
to sueh an allowanse of annual value in no 
way depends on absolnte ownership and 
would be equally just when arising out of a 
lesser degres of ownership. 

Suppose a father leaving the country 
hands over house property to his son but 
retains the legal ownership, Не allows tie 
son.to take the profits So long as he bears 
the ehargesand gives him full powers of 
management. The son, instead -of leasing 
`. out the houses and taking the rents, starts а 
business, whieh he carries on inthe houses. 
Could it be said that it was not intended that 


he should be entitled to deduet the annual: 


value before the profits on whieh he was to 
be taxed were arrived at? I think not. 

АП ће grounds on which the allowanee was 
sanationed are present. He is in immediate 
possession and has. full powers of manage- 
ment and sontrol; he is entitled to take all 


the profits and has to bear all the eharges.' 


The only ground would be that the legal 
: title still remained in the father and that a 
narrow and restristed interpretation of the 
gestion would give it to the father only. . 
It wonld,be diffienlt to set ont in detail 
the exaet positions of the Burma Railways 
and the Seeretary of State for India under 
the prinsipal eontrast, but there is ng doubt 
what the position. of the. Railway for all 
- prastieal purposes is. It has possession, son- 
trol and management of. the Railway system. 
It supplied and supplies the eapital, butit must, 


when fresh capital or money is. required, 
obtain it primarily from the Seeretary of 
State. On the determination of the contraot 
the capitalis refunded but the land, traek, 
"buildings, stations, yards, godowns, ets., are 
all to be made over to the Seeretary of State. 
The provisions of elause 42 .of the Contrast 
have been muah pressed upon us, By it all 
the property is deolared to be "the property 


. of the Sesretary of State, but .aubjest to the 


use and enjoyment thereof by the Company 
during the eontinuanee of this Contrast.” By 
clauses 47 and 48 all monies paid in are de- 
slared to be the absolute property of the 
Seoretary of State. But it is not nesessary, 
in the view I take, to  eontinue the 
examination any further, for even assum- 
ing that the ultimate legal title ^in the 
properties lies in the Secretary of State, that 
does not deside the matter. The Railway 
is entitled to hold the lands, buildings, 


eto.; it has full management and sontrol 
subjest to certain supervision, ‘It rents 
out house property and lands, ereots 


buildings and generally manages the 
business as Agent for the Secretary of 
State. The use of the premises is essential 
to the earning of the profits. Applying 
the two rules of eonstruotion I have 
sited above, it seems to me to be impossible 
to Біте: в restricted meaning бо the word 

“owned.” It must be interpreted in a 
wide and popular sense and having regard 
to the objest’ and ‘intention ofthe  Legis- 
lature, it is, I eoneider, olear ^ that the 
Railway somes within the rale granting 
this allowanse, 

As to the РР ofa partnership,:that 
involves the finding that ‘the Seeretary ^ 
of State has. entered on a sommereial E 
-undertaking and is not acting in exeraise 
of his powers of “government, The lands 
belong to Government and in the interestwr _ 
of the sommunity the means of transport. ` 
and sommunieation were seoured, To this 
end the Seeretary of State entered intoa 
eonirae& to secure the working and өх. 
tension of the Railway system, The. 
sontraet speaks of the Railway as his Agent, 
and this is the true view of the relation. 
ship of the parties. No doubt ‘several. ^ 
of the features of partnership are 
present. The Seeretary of State suppligs 
some of the property and: also some of 
the sapital, on ‘whieh he is to be paid 


ae 


*5 { 


' . "but of prinsipal and agent, 


Vol; LXIV] 


INDIAN OASES.. 


803 


BURMA RAILWAYS CO, 0, FEORRTARY or STATE FOR INDIA. - 


interest and a share of the profits, But 
he has no вопвегп ip, or liability- for,- the. 
losses, if any, and this fast strongly mili., 
tates against a partnership The relation- 
Ship is, in my opinion, not that of partners 
The Agent 
may have full and wide powers of manage. 
ment and eontrol, but he has none of the 
equal rights that a partner has and oan 
be eompelled to any line of conduet the 
Sesratary of State may deside to ba proper. 

I would, therefore, answer the first quas- 
tion referred in the affirmative and the 
segond in the negative. 

As to the eosts of this  referenoe the 
Seoretary of State must pay the aosts in 
this Uourt, Advoeate’s fea 10 gold mohurs. 

Матка Kin, J.—1 ooneur, 

_Heanp, J.—' The following questions have 
been referred to the Court by the Ohief 
Revenue Offiser under the provisions of 
sestion 51 of the Indian Income Tax 
‚ Aat, 1918:— à 

."(1) Are the Burma Bailways owners 
of the Railway system and all its рге. 
mises ‘for the purposes of section 9 (2) 
GL of the Insome Tax Act”; and 

“(2) Are the Burma Railways 
of the Railway system and all its premises 
in virtue of being ‘partners with the 
Seosretary-of State for India?" _ 

Sestion 9 of the Income Tax Ast deals 
- with the assessment of “insome derived 
from business,” that is from any trade, 
, eommeroe or manufacture, or any adventure 
or sondern in.the nature of trada, sommerae 
or manufasture, and elause (2) (¢) of that 
sestion ‘says that in assessing the tax on 
sush inoome а dedustion from the insoms 
of the business ia to be allowed, in eases 
whare the person assessed pays rent, to 
the extent of tha rent paid for the premises 
in wh ch the business із aarriad, and, in eases 
where the premises are оцей by the assessee, 
to the extent of the bona fide annual value of 
the premises, 
purposes of the  seotion being the sum 
for whish the property: might reasonably 
be expested to let from year to year, 

The Barma Railways Oompany wera 
assessed to tax on. their insome, and 
although it was nos expressly во stated 
in the nolise of demand, it may for the 
‘purposas of this referense bs assumed tha: 
fhey wara assessed оп the basis that their 


.ought to be regarded as 


owners | 


that &unual value for ёһө . 


ineome was "income derived from business,” 
They objested to the assessments on the 
ground that the insome of the business 
of the Railways, whish is not assessed. 
to insome-tax, would, if asssessed, have 
been entitled to a deduction of the bona 
fide annual value of the premises in which 
that business was earried on, and fe 
therefore, their ' private insome, whioh is 
Share of the insome of the Railways, 
being entitled 


бо a sorresponding dedustion, Their olaim; 


as originally stated, was not а slaim 
that tha Company were owners of the 
Railway premises and was not in fast 


a olaim under seation 9 (2) (i) of the 
Aet. It was analogous rather to. a claim 
under sestion 37, but so far as I oan 
see, it would not fall under any speoifie 
provision of the Ast. It was, however, 
Subsequently regarded by all parties аз а 
elaim under sestion 9 (2) (1), probably 
besause there was no other sestion under 
which it sould possibly be made, and the 
reference to this Oourt assumes that it 
is sush à olaim. It has been argued in 
this Court as a claim that the Company 
are owners of the premises of the Railways 
within the meaning of that seetion and 
for the purposes of this reference it must 
be taken to be such a olaim, 

The position of the Burma  Hailwaya 
Company in respest of the Railways is 
peouliar. 

Up to the 31st of August 1896 the Railways 
were State Railways and were owned and 
managed entirely by the Sesretary of 
Stats for India, but with effest from the 
lst of September 1896 they were taken 
over aud worked by the Burma Railways 
Company under a oontrast with the Ses. 
retary of State. The -main tarms of that 


-aontrast, so far as they now sonsern us, 


are that the Railways, as they then exiated 
and -sll subsequent extensions and every. 
thing connested with the working of the 
Railways or extensions, were to eontinue . 
to be ownéd by the Seeretary of State, 
that the entire sapital of the Company 
was to be paid to him to bs used for 
-the purposes of the Railways and was to 
belorfg (бо him, that he was to supply all 
the capital required for extensions or 
sapital works either out of the дара] 
of the Oompany or out of his own funds, 
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that the Company were to have possession 

of all Railway lands and take over and 

manage the Railways and to sonatraat, 

equip and manage such extensions as tha. 

Secretary of State might approve or 

direst, that the Sesretary of State was " 
to guarantee to the Company 23 per 

. went. ‚оп their share capital, that out of 

the “net revenue receipts," that is praeti- 

ealy the net profits of the working of tbe 

Railways, the 21 per oent. paid by the 

Seeretary of State to the Company as 

guaranteed interest should first be taken 

by him, that interest on the eapital invested 

by him in the Railways should next be 

taken by him, that any surplus should be 

divided between him and the Company in 

eertain proportions and that on ‘the tei 

mination of the: вопітаоё the Railways 

should be handed bask by the Oompany 

to the Seeretary of State and the Company 

should receive bask their вариа] in full. 

It was expressly provided in the sontrast 

that all the sspital of the sompany should 

become the absolute property of the Sesre- 

tary of State, and that all profits from the 

Railways should also be his absolute prop- 
erty, subjeeb in each oase tothe provisions 
of the oontraot. . 1% was further provided 
that the Company should keep the Railways 

and all their equipment in good working 
eondition and maintain a suflisient staff to 
the satisfastion of the Seeretary of State, 
that he shonld have power to determine 
the situation and partioulars. of all works 
sonneeted with fhe.Railways, to preseribe 
routes and to require the Company to 
seonsiruet or aequire extensions, whish ех. 
tensions like the origin.] Railways should 
be owned:by him, and that the Company 
should obey and be absolutly  subjeet to 
his orders in respest of practically every 
matter sonnested withthe working of the 
Railways. 

In support of the slaim that the Company 
are owners of the Railway premises it is 
argued that the Company and the Seoretary 
of State were partners and, therefore, joint 
owners of the premises, but in view of 
the terms of the eontraet set. forth above, 
` jt seems to me impossible to hold that the 
relations between them were those of 
partners. “Partnership? is defined as “the 
relation whieh subsists between persons 
who have agreed to combine their property 


labóur, or skill in some business and ‘to 
share thé profits between them,” but that 


definition ia subject to provisos that ‘a 

loan to в person engaged or esbout to 

engage in апу trade or undertaking upon, 

a contraet: with such person that the lender . 
shall reseive interest at a rate varying 

with the profits or that he shall reseive 

a share of the profits. does not of itself 

eonstitute the lender a partner" and that 

no eontrast for the remuneration of à 

servant or -agent of any person engaged 

in any trade or undertaking by a share 

of the profits of such trade or undertaking 

shall of itself render suoh servantor agent 

responsible as a partner therein or give 

him the rights of a partner, Under the 

eontraet between the present parties 

the Company were to obey the orders of 

the Seeretary of State and to aot as his 

agent. They were to he remunerated 

by a shara of ths profits rajibinz from 

the working of the Railways, but they tock . 
no share in any loss whish might result sinse 

interest on their eapital aud tha sapital itself 

were guaranteed by the Seoeretary of State.. 

The Railways in their entirety were owned 

by the Sesretary of State and the position of 

the Company was, in my opinion, that of а 

managing agent and not that of a partner, 

] would, therefore, give à negativa answer 

to the sesond of the two questicns referred. 
to us nd would say that the Company are 

not ownera of the Railways or of the Railway 

premises in virtue of being partners with the . 
Sseretary of State for India, - 

But it is sontended that althongh the 
Company may not ‚һе owners of the 
premises as being partnera with the 
Seeretary of State and although under their 
contrast with him they may not be entitled 
tu elaim legal ownership, and may not be 
owners in any strist sense, nevertheless on a 
fair eonstruation of section 9 of the Aet they 
are entitled to be regarded as owners 
of the premises for the purposes of 
that sestion, It ie, therefore, nesessary to . 
eonsider their elaim to ba "owners" in soma 
looser or wider sense. lt is, I think, olear 
that their position as managing agents! 
although it gives them possession of the 
premises, sannot give them ownership i in any 
sense’ of the word. As managing agents 
they may, of course, be treated for many 
purposes as if they were owners, but they J 


- 


Vol. LXIV] 
KARIM SHEIKH €, àYAJUDDI SBEIKH, Ы 


ean be so treated only ав representing their 
prinoipal, and although they might on bahalf 
of “their, prinsipal be allowed to olaim ths 
deduotion allowed by the sestiou if the profits 


from the business of the Railways ware - 


being assessed, they ваппо+, in my opinion, b3 
allowed to elaim that deduation on their оа 
&630unt when only the insome from their own 
business and not that of the undertaking as 
& whole is under assessment. It may be 
true thatif the insome from the business of 
the Railways were being assessed, a dedua. 
tion of the annual value of the premises 


would have to be mada, but itis not that ` 


insome but the `іпвотә of the Oompany 
which is baing assessed, and there is, in my 
opinion, & olear веноз between the 
business of the Oompany, whieh is the 
management of the Railways, and the business 
of the. Railways, whioh is mainly the business 
of сатгїета, The Company may bs owners of 
an ofise or other premisesin which they 
earry on their own business as managers, and 
if so, they’ would doubtless ba entitled to a 
dedustion of the annual value of those 
premises from their insome before insome tax 
sould be assessed on 1+, but І oannot sea 
that their position as managing agents of the 
business of the Railways gives them any 
elaim to be regarded os owners of the 
premises in whieh that business їз sarried on. 
It seems olear that the basis of their claim 
to be owners of the premises on their own 
ascount must be sought elsewhere than in 
their position as managing agents, and tha 
‘only possible basis for that alaim which I ean 
imagine is the fast that they supplied eapital 
with whith some of the premises may have 
been aequired. Bat they reosive interest on 
that eapitalat a guaranteed rate, whish is 
not dependent on the profits or losses of the 
undertaking, andon the termination of the 
sontraot they take baok their eapital in full. 
They run no risk of losing either. intereat or 
eapital, even if the undertaking resulta in а 
loss or the premises ara entirely destroyed. 
Under these. ciranmstanoes I fail to see how 
they-aan possibly bs regarded as having any 
kind of ownership in the premises. They 
are for all prastisal purposes in the position 
of an agent in possession of his prinsipal'a 
business premises who has lent money ta his 
prinsipal for the purposes of the business, and 
neither the fast that heis іп possession вз ` 
‘agent of the owaer пог the fast that he hag 
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lent money to the ownar gives him any real 
olaim to ba owner of the premises. 

I аш of opinion, therefore, that һе 
Company are not owners of the premises 
within the meaning of sastion 9 (2) (1) of the 


-Ast, either by virtue of their possession, sinse 


that possession isthat of a managing agant, 
or by virtue of their having contributed to 
the sapital of the undertaking, sinse they get 
interest on their aspital and have no eharge 
or morigaga on, or other raal intevest in, the 
promises, _ 

I would answer the two questions referred 
as follo ws: — 

(1) Тае Barma Railways Company are not 
owners of the Railway system and all its 
premises for the purposes of aestion 9 (2) (7) 
of-the Ineome Tax Ast, 

(2) The Barma Railways Company ara 
not partners with ths Seoretary of State 
for India and are, therefore, not ownera of 
the Railway system and all its premises in 
virtaa of being partners with the Seeretavy 
of State for India. 

I would direst tha Company to pay the 
возів of the raferanse in this Court. 

Z. Е. Reference answered. 
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' As soon as lands become attached to the holdings of 

tenants by acoretion, their title to them accrues, and 

i is not necessary for them to make an assertion of 

‘any statutory title by accretion. Therefore, the 

landlord is: nob competent to create a valid title 
. in another by granting a lease of those lands, unless 

at the iime of granting the lease he has acquired. 
. в title by adverse possession against the tenants. 


Appeal against a desree of the Distriet 
- Judge Khulna, dated the :5th May 1918, 
. ‘affirming that of the Subordinate Judge, 
‘Khulna, dated the 29th June 1917, 
ht Dr, Jadu Nath Kanjilaland Babu Bhudhur 
Ohandra Haldar, for the Appellants, 
. Babus Sarat Ohandra Hoy Ohoudhuri, Biraj 
: Mohan Majumdar, Nerode Bandhu Roy and 
© Tel Mohan Ghose, for the Respondent. 
JUDGMENT. 
d -MoOKERJEE, A. O. J.—This is an appeal 
3 on behalf of the defendants in a suit for 
a resovery of possession of land on deelara- 
„tion of title. The subjest-matter of the 
litigation is а chur thrown up in the river 
«< Pasar in the Distriot of Khulna. ‘The ense 
for the plaintiff was that he had obtained 
settlement from the superior landlord and 
had been wrongfully dispossessed by the 


defendants, The defendants pleaded that 
they had в good title by aseretion, The 
Courts below have deereed the suit and 


overruled the defenseon the ground that 
although.when. the chur began to form, 
the defendants had a right by sceretion, 
they lost it, besause they never oelaimed 
it, and allowed the plaintiff to oesupy the 
land, In опг opinion, this view is erroneous 

. in law andthe deeree made by the District 
Judge eannot be supported, . 

Seotion 4 of Regulation ХІ of 1525 shows 
that when land is gained by gradual asses. 
sion, whether:from the resess of a river or 
of tbe gea, it forthwith besomes an іпвгетепё 
to the tenure of the person to whose land or 
estate 16 is annexed; and if ibis annexed 
to a subordinate tenure held under а 
sur erior landholder, the under-tenant be- 
sores liable for the payment of any 
erease, of rent to whiah be may be justly 


liable. Consequently as soon as the 
lands: acereted and . besame attached 
to the holdings of tbe defendants, their 


and if was not necessary 
for them’ to ‘mike an assertion ofesueh 
siatatory title by &earetion. The*remedy 
of the landlord was to ascosa rent on the 
&ssrefed lands, Consequently the superior 


title  aeorued, 


INDIAN CASES. f = 


. that time 


ine · 


(192% 
landlord was not eompetent to  erente a 
valid title- in the plaintiff by the lease 


granted on the llth April 1905. It-has 
not been found that the landlord had at 
acquired a title by adverse 
possession against the defendants to whose 
holdings the lands bad assreted. It follows 
that in respeet of sush portion of tha 


. lands as had asereted. to the holdings of 


the defendante, it was not competent to the 
landlord to makesettlement with the plain- 
tiff. There is thus no eseape from the 
eonelusion that the deeree made by the 


' Distriet. Judge for the ejestment of the 


defendants, who were in possession at the 
date ‘of the suit, cannot be supported and the 
oase must be remitted to the Oourt of first 
instanoe for the trial of one question only. 
The Court will determine whether all or 
any portion of the disputed lands accreted 
to the holdings of the defendants, The 
plaintiff will not be entitled: to suoeeed in 
respest of вов portion of the lands as had 
asereted to the holdings of the defendants, 
but he will have a desree for sush' por- 
tion, if any, as may not have aeereted to the 
holdings of the defendants, Oost will abide 
the result, 

FrxrOBEE, J.—I agree, 2 
Appeal allowed; 


‘BON. Case remanded, 


> 
LOWER BURMA OHIEF COURT. 
Firar Civit APPEAL No. 86 or 1919. 
: January 17, 1921. 
Present ;-—Mr. S, M. "Robinson, Chief 
. Judge, and Mr. Justies Heald. 
MA NGWE HNIT— APPELLANT 
; versus 
MAUNG PO HMU Ax» orszgs— 
RESPONDENTS, - 
Buddhist Law, Burmese—Divorce—Mutual consent . 
— Husband previously married — Wife.  apinsier—Payin 
— Wife, share of. 


Where а widower marries a ‘spinster and the 
husband brings payin to the marriage and the wife 
brings nothing and there is a divorce by mutual 
consent without fault on either side, the wife is 


“entitled to one-third of the husband's payin Property. 


p. 808, col. 2-] 
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Ма Dwe Naw v, Maung Tu, S.J. L. B. 14, Mi Myin 
v. Nga Twe, 2 U. В. В, ( 1904. 08! Bud. Law; Divorce, 
p.19, Ма E Nyun у. Maung Tok Pyu, 2 U.B. В. 
897.00), Bud. aw. Divorce, р. 39,.теѓеттей to, 


‘ Appeal against a deeree passed by the 
Additional Distriet Judge, Ma-ubin. ` 
Mr. Ва U, for the Appellant. 

Mr. Mya Bu, for Respondents Nos, 5, 11 
"ав 12. z 
JUDGMENT. 

* Rosinson, O, J. —U Ma La, an old man 
: of 70 years of age, who had been previously 
married, married Ma  Ngwe Hnit, 
a spinster, age 37, 
men. MaNgwe Hnit was poor and bronght 
nothing to the marriage. The marriage 
was arranged by the elders, and Ma Ngwe 
Hnit no doubt slaimed that a substantial 
kanwin should be settled on her. On the 
day óf the marriage U- Ma La merely 
‘ gent over Rs. 450, whereas he had promised 
to give 40 aeres of paddy land. Ma Ngwe 
Hnit objested, and the elders went to U 
Ma La and obtained from him а dosument 
purporting to transfer about 44 asres of 
paddy land. The marriage then took plase. 
After a few years there was a divores by 
mutual eonsent without any fault on either 
side. She then brought a suit to resover 
her kanwin and her share in the payin 
and lettetpwa properties. The learned 
Distriat Jodge has held that the doou- 
ment transferring the 44 aeres of paddy 
land not being registered, is void aud 
of no effest and that she has no olaim 
to these ав kanwin, Ав regards the payin 
property he held, following the desision 
- in Mg Dwe Naw v. Maung Tu (1), that ona 
divoree eash party takes his or her own 
payin, and dismissed this portion of her 
elaim. Asregards the leifeipwoa properties 
he held that as the debts greatly exceeded 
the property, there was none to divide and 
further that she had taken at least Rs. 1,000 
worth of property with her when she left 
after the divorce. An appeal has been filed 
as regards the findings. That as regards 


the tanwin property has been - abandoned: 


and also as regards the Гв вірша properties, 
. as А desree, even if obtained, would be 
worthless, The appeal is, howaver, pressed 


(1) 8,2,1. B. 14, 


INDIAN OASES, 


U MaLa was a rish . 


807 


as regards the finding in respeet of the payis 
property, and it is.as to that alone that 
we have ta some to а desision. 

The desision relied on by the learned 
Distrie& Judge does not show whether both 
of the' parties had been previously marriod 
or not. The deeision is based on Chapter 12 
of the Manukye, seotion 3, and if the par- 
ties were both eindaunggyis, this desision 
may have been eorrect, but as i& doos not 
appear whether they were so or not, it is 
“of very little assistanee to- ua in the pre- 
sent ease. The law as to the division of 
property on a divoree by mutual eonsent, 
neither party being in fault, is to be.found 
in Chapter 12, gestion 3 of the Manukye. 
Neither the translation in Riohardson's work 
nor that in the Kinwunmingyi's Digest is 
sorrest, and Sir George Shaw in Mi Myin у, 
Nga Тив (2) has given what he offered as a 
sorreot translation of the relevant parts of this 
seetion and that translation is, aesording to 
Mr. May Oung in his work at page 110, 
undoubtedly sorrest. Taking that transla. 
tion, we find that two enses are provided 
for; where neither party. had been married 
before and the separation is by mutual 
eonsent without fault on either side, and 
the relation of nissaya and ntsstta existed, 
the payin property is to be divided in the 
proportion of two thirds to one-third. The 


-Sasond ease provided for is where both parties 


had been married before and separate by 
mutual consent with no fanlt on either mide, 
Bach party then takes his or her own payin, 
There is prastieally no provision in the 
Dhammathats.for a ease such as that before 
us, where the wife is a spinster and the 
husband a widower at the time of their 
marriage, Counsel for the appellant urges 
that the relation of nissaya and nissita is 
slearly established in this aase and that the 
rule to be applied as regards the division 
of the payin is that prevailing in a ease 
where neither party had been previously 
married. Counsel for the respondent on 
the other hand urges that the rule to be 
applied should be that prevailing in the 
ease where both parties had been previously 
married, 

There are two authorities to  whish I 
will refer, Both are eases in whieh the 
Ф 

. 


(2) 2 U. B. R. (1804.08) Bud. Law, Divorce, p. 19, 
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husband was in fault having been guilty of 
a matrimonial cffenee, but іп both the .hua. 
band Lad been previously married while 
the plaintiff жаз a maiden at the time 
ofthe marriage. In Ma E Nyun v. Maung 
Tok Piu (3) bir Herbert Thirkell White 
Says: ав regards the division of the payin: 
*Go.far ав oan be assertained, there is no 
authority in the texts or elsewhere by which 
this. question сап be decided. The texts 


deal with divorsea between persons who have, 


both “been married before; with divorses 
between persons reither-of whom have bsen 
previously married; and in certain eirsum- 
stances, other than: those of the present 
vasge, between persons of whom only one has 
been married before. It is for: the Courts 
to extrast, if possible, an equitable rule from 
such analogies as the texts and decisions 
may afford, 1 thick 15 may be assumed that 
the position of the wife in this ease is- pro- 
bably more favourable, certainly not less’ 
favourable, than that of the wife when both 
were previously unmarried or when both 
had. married, before." At the end of his 
judgment he hold:: "It may, however, be 
laid down with eertainty that the deoision is 
‘within the law, that the rules regulating 
the. divoree оЁ а husband and wife поё pre 
viously married should ke applied: to oases 
ia, whieh one of the parties to the marriage 


has been previously married and the other 


has not been. married before.’ The 
other ease is the one to whieh І have 
already referred— Mi Myin v. Nga Twe (2). 
In that the learned Judge said that the 
rule of nísaya and  mnissiía seems- 
equally applicable to persons who have 
been married before, and’ he suggests that 
the ordinary rule of partition in the sase 
of. persons previously married, viz., that eaoh 
takes his or her payzn, is probably. based on 
the assumption that such persons ordinarily 
both bring poyin to the gesond marriage. 

In the present саве it is perfestly olear 
that U Ma, La brought eonsiderable payin 
property to the marriage and that Ma Ngwe 
Hnit brought none and, therefore, the relation 
of nissaya and півйа elearly existed. Had 
U Ma. La not been previously married, Ma 
Мите Hnit would have baen entitled "to 
one;third share in that payin, In the 
present саве, if any other rule were adopted, 


(3) 270, B. f. (1897-01) Bud, Law, Divorce, P 89. 
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it would be, in the words that Sir Herbert 
Thirkell White -uecd іп -Ma Е. Nyun v. 
Maung Tok Pyu (3), вегќаіпіу unjust to give 
the husband the benefit of his previous 
marriage and to deprive the wife of the 
benefit of: her previous maidenhood, In my 
opinion the faat that the husband ‘in thia 
basa bas been guilty of no matrimonial 
fault ia nota snfficient reason for depriving 
the wife of all share in the payin, espesi- 
ally considering the siroumstanees of the 
ease and the gonduet of the husband. It 
appears to me that there is: considerable 
forse in the suggestion of Sir George Shaw 
that the rnle laid downin the Manukye вв 
regards persona both of whom ‘had; been 
previously married was based on the assump- 
tion that both brought property. to. the 
marriage.. Further there seems fo :ре no 
justification for applying a different rule, 
where the relation of nissaya and nissita existed, 
in the oaee of & woman who had not been’ 
married before beéause tha husband had been 
previously married, ` Under sestion 231 of the 
Digest a provision is made for the ease 
of a man who had previously married 
marrying а spinster and divorsing her not 
long after the marriage and before there was 
time for any property to have been jointly. 
acquired by them. It allows the wife oom- 
pensation, and it appears to me that all these 
provisions point to а recognition of the neses- 
sity of making a husband, who is able to 
do во, provide for a wife who somes to 
the marriage with nothing, 

For the above reasons I would hold that 
in the ease where the wife is a spinster 
bat the husband had been previously marri- 
ed, where the husband brings payi ёо. the 
marriage and thé wife nothing, tha-rula 
to be applied is the role laid down for 
the ease- where neither party had been 
married before and separate by mutnal 
consent without fault, and where the re. 
lation of nissaya and niesita exists, and I 
would only add that U Ma La's eondust in 
respest of the kanwin promise renders the 
‘applieation of this rule more than equitable. 
The appeal, therefore, should, in my opinion, 
be secepted to the extent of allowing the 
wife's elaim to one-third of the payin prop- 
erty, and I would also allow her the eosta 
of this appeal. 

Heap, J.—I sonour. 


Z K, Appeal accepted, 
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Contract Act (IX of 1872), s. 80— Wagering contract 
—Speculation—Defenee evidence— Court; duty of., 


To, constitute a wagering contract, & common 
intention to wager is essential. Speculation does 
not necessarily involve a contract by way of wager. 
Whether a transaction is speculation or wagering 
must be determined by the Court by looking behind 
the form of the contract to ‘the real intention of 
the parties, which may be gathered from the. oral 

. evidence and the actual transactions between them, 
[p. 813, col. 1.] .- 
: Bhagwandas Parasram v. Burjorji Ruttoniji Bomanji, 
44 Ind. Cas, 284; 22 О. W. N. 625; 28 M. L. T. 208 
94 М, L. J. 305; 4 P. L, W. 229; 16 A. L. J. 211 27 
О.І. J. 858; (1918) M. W.N. 815; 20 Bom, L. R. 
E61; 7 L. W. 677; 42 B. 373; 11 Bur. L. T. 211; 45 Y. 
А; 29 (P. 0); Universal Stock Exchange v. Strachan, 
(1898) A. О. 166; 65 L. J. Q. B. 429; 74 L, T. 469; 44 
W. В. 497; 60 J. P. 468, applied. 

When in а suit upon a contract a defence is taken 
that the contract was by way of wager, the Court 
is bound to serutinise the evidence of the defendant 
with.a good deal of suspicion, especially where the 
defendant receives and accepts payments when the 
dealings are successful, but has recourse to the plea 
plis Sar contract when the transactions end in 

- loss. [p. 812, col, 1.] 


Appeal against the following judgment of 
Mr. Justice Greaves, dated the 22nd July 
1919:— 


"The plaintiff firm week in this guit 
to reeover from the defendant a sum 
of Rs. 1,035.14.0 in respeet of esrtain share 
transactions whioh took plase between them 
between the 28th March 191€ and the 14th 
May 1918. The tranaections are not 
disputed and the  correstness of the sum 
alaimed was not really ehallenged and has 
been established before me as also the 
elaim for interest; but the defendant son- 
tends that he is not liable to pay the sum 
elaimed, alleging that the transactions were 
for differences only in respeot of the shares 
dealt in and that they involved a sontraat 

-or oontrasta by way of wagering in respeot 
of whieh the plaintiff firm is not entitled 
to resover, ‘The only issue. that arises for 
Gegision is the Ist issue, namely, whether 
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purehase or sale or 
conireet between the parties, or were the 
t:arssetions in suit by way of :wagering?. 
Issues Nos. 2and 3 are as follows—(2) Are 
the plaintiff firm entitled to recover anything 
from the defendants and if sc, how mueh? 
(3) Are the plaintiff firm entitled to reeover 
anything by way of interest and if ao, at what 
rate? _ 

It will he eonvenient to consider first 
the law оп the subject. Sestion 30 of the 
Indian OContraet Ast provides that agree. 
ments by way of wager are void and that 
no suit shall be. brought for resovering. 
anything alleged to be won on any wager, 
But, of sourse, ѓо constitute such а contrac 
а common tnteniion to wager is essential; 
speculation does not nesessarily involve a 
sontraef by way of wager; Bhagwandas Paras- 
тат v. Burjorji Ruttomi Ротатї (1). But in 
considering whether the transaction is speeula- 
tion or wageriog, the Court looks bahind the 
mere form of the sontraot to the real intention 
of the partier, to be gathered from the oral 
evidence and the actual transactions between 
the parties; Unz:ersal Stock Hachange v. 
Strachan (2), 

A bargain to bay or sell shares, followed 
by а subsequent bargain that the first 
bargain shall not be earried ont, is not 
void within seetion 30 of the Contraet 
Act, it is only when the first bargain is 
made on the understanding that ib is поё 
to be carried ont that the bargain is un. 
enforceable by virtue ‘of sestion 30 
{Thacker v. Hardy (3) ; and it is slear from 
the same ease that if the first bargain is 
not made on the understanding that it ia 
nob to be earried ont that it makes no 
difference that to the knowledge of a 
person in the position of the plaintiff firm 
in the present ease the person in the posi! 
tion cf the -defendant here did not intend 
to воверё the shares bought for him ог to 
deliver the shares sold for him, but expected 
the plaintiffs would so arrange matters that 
nothing but differences should be payable 


(1) 44 Ind, Cas, 284; 22 C. W.N. 625;93 М.Т, 
T. 293; 84 M, L, J, 800; 4 P, L, W. 229; 16 А.І, J, 
241; 27 C. L. J. 358; (1318) M, W. N, 315; 20 Bom. 
L. R, 6617 L. W. 577; 42B, 373; 11 Bur. L. T. 
211; 45 L A, 29 (P. O.). 

(£). (1896) A. C. 166; 65 L. J. Q. B. 429; TA L, T. 
468; 4& W, В. 497; €0 J. P. 468. 
(8) (1878) 4 Q 


1 

€0 
. B. D, 685 at p. 689; 48 L, J, Q, В. 
289, 189 L, Т. 595; 27 W. B, 168, 
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by bim and that the plaintiffs ‘knew that _ 


unless matters: eould be srranged as the 
defendant expeeted, the defendant would be 
unable to meet his engagements. Thacker v, 
Hardy (3) is а ease. of w broker suing 
for sommiseion and indemnity and not, as 
here, a sase of two persons dealing as ргїпбї+ 
palsy but nevertheless the prinsiples above 
stated which I have quoted from that ease 
are, in my opinion, equally appliesble to 
the present ease, and the law іп Eaglaùd 
does not seem to me to materially - differ 
from the law here. Borget v..Ostigny (4), 
also the aase of а broker, is also instructive 
on the point; the Lord Chansollor in deliver- 
ing the.judgment of the Board states at page 
393: “It may well be that the appellant 
(the broker) was aware that іп. diresting 
&.purshase to be made the respondent did 
not’ intend to keep the shares purehased 
but to sell them when,as he antisipated 
. would be the ease, they rose in value; 
that his objest was not investment bnt 
spesulation. To enter into sush transactions 


with sueh an objeet is sometimes spoken of as - 


'gambling.on.the Stock Exchange,’ but it ser- 
tainly does not follow that the. transaetions 
involve any gaming eontrast. A eontrast ean- 
not properly be so desoribed merely besause 
it. is entered into ‘in furtheranse of в 
spesulation,” and later:ou the. same page 
he says "Nor, again do, вов purehases and 
sales besome gaming eontrasts besause the 
person purchasing is not: possessed of the 
money required to: pay for bis purehases," 

, Grizéwood v. Blame (5) is a ease between 
a stosk and share jobber and a person in 
the position of the defendant i in the present 
ease, where shares were sold and repurohased 
and only differenses paid, no shares passing. 
The Jury found for the defendant, coming 
to, the sonslusion that there. was no real 
sontrast. of sale but that. the whole thing 
was to be settled by tbe payment of differ- 
enses, thatis to say, that it was in the 
nature of a wager. The sorrectness of 
the decision was doubted in Thacker v. 
Hhardy.(3), one learned Jadge stating that 
probably the Jury did not understand the 
real nature of the transaction, 


(4) деу 0. 318; 64 L. J. P. О, 62; 11 в, аг 
72 L. T. 899; 48 ҮҮ. В. 590, 

(6) (1851) 11.0, в. 526 at р 538; 311, J, 0. ? 46; 
188 B, R. 578, 
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Doshi Talakshi v. Shak Ujamsi Velsi (6), to 
whish -I was referred by Counsel for the 
defendant, was governed by the spesial 
Aet in forse in the Bombay Presideney, 
Aet III of 1865, but Sir Lawrenee Jenkins 
there states, following Unitersal Stack Ez- 
change v. Strachan (2), that it is necessary to 
sonsider the surrounding sireumstanees to . 
find out what the parties really meant, and 
states that the position.of the parties and the 
history of the dealings there before the Court 
were legitimate though not exelusive matters . 
for investigating into the true intention of the 
parties, and: he lays stress on the fast that 
in dealings of the nature before him no 
instanee, exoept with one doubtful exception, 
was shown of sompletion of sueh ` contrasts 
other than by payment of ді егепвеб. 

Motilal Pertabchand v. Goctndram Jatchand 
(7) ів to the same effest. The desision in Gzeve, 
In re, Trustee, Hx parts (8), to whioh I was also . 
referred where the transaetions were held to 
be wagering transaotions, largely turned on the 
provision in the sontract that an additional 
payment of $ per sent. was to be made if the 
stosk was taken up, as showing that delivery: 


‘was not really within the intention of the 


parties. 

From the eases I understand the law 
applisable to be as follows: 

(1) 1f the parties, at the time the transae- 
tion began, mutually agreed that delivery ' 
should not be given or asked for but. that 
differences only should be paid, the ease falls 
within gestion 30 of the Contract Aot and 
the plaintiff firm sannot reaover, - 

(2) If there was no aatual agreement to 
this effeet, but an.intention that delivery 
Should not be given or asked for oan be 


-inferred from the eourse of dealing between 


the parties and from surrounding eirdum- 
stanees, the ease equally falla within seetion 
80 and the the plaintiff firm eannot reaover, 
(3) If there was no aatual agreement and 
intention oannot be inferred, the mere fast 
thatin no ease delivery took place but eon- 
{габ{в were always settled by oroas eontraeta 
and differenees paid, does not make -the aase 


(6) 24 B. E at р. 280; 1 Вот. L. B, 786; 12 Ind. 
Deo. s B. 2s 

(7) 30 i. 83; ү Bom, L. R. 885. 

T (1899) 1 Q, B. 794; 68 L. 5 Q. B. 509; 80 L. T. 
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fall within seetion 30 and the plaintiff frm. 
are entitled to resover, and this is so even 
"if the plaintiff firm expested that they 
would not be salled on to take or give delivery 
but that a settlement would take plase 
ineash ease by eross-contraets being enter- 


ed into and differenses paid, and it makes. 


no differenee that the plaintiff firm may 
have known that the defendant was not in a 
‘position: to find thé money either ёо take up 
the shares ог to‘buy them in the market in 
` oasa he had under the sontrast to give 
delivery. In order to non-snit the plaintiff 


firm I must find an agreement as above ог. 
infer intention, otherwise the plaintiff firm. 


' are entitled to recover. р 
The defendant stated how he firat same to 
know Sridhur Kedia, a partner in the plaint- 
iff firm,and said that Sridhur advised him 
io start some jute share speaulation or 
‘gambling beeause he, the defendant, gambled 
‘at the rase sourse and that he: sould make 
: Rs, 2,000 to Rs. 3,000 а month without the , 
_ risk of eapital and that if the market fell, the 
defendant would only have to pay: the 
differense .and that if it rose, he would 
take the differenee. After deseribing trans- 
'&etions he stated (Q. and A. 36) that he never 
` paid money for the prise of the shares, that 
he was not given any shares and that he 
did not tke any shares in delivery and 
that he was never tandered any shares, that 
he told Sridhur and his partner that he had 
no shares and they said that he need not 
bother about that and that he would 
only have to sign a settlement eontrast, he 
stated that sridhur said this, He stated 
(Q. and А, 55) that-there was genarally an 
interval of two or three days between the 
original transastion and the settlement 
transastion, Не stated that there was- ПО 
agreement for paynient of interest. 
In oross-examination (Q. and A, 63) he 
- stated that he believed the assountof the 
plaintiff firm to be correst. In answer to 
Q. Gi he stated that he (that is Sridhur) 
used to get the brokerage on the transae- 
tions and that waà& all, bat that he never 


remembered sesing а bill for brokerage but’ 


(Q aad A. 97) that the plaintiff fiem were 
Share brokers. Qdestioned with regard to 
one A. H, Ismail, he stated that he bought , 
.Bhares for him from the plaintiff firm and 
that thay ware deliveralto Ismail at his in- 
ghanse, that the- eontraet might baye 
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been in his name as the plaintiff firm did not 
know Ismail until the witness introdueod him 
to them, He denied paying any money for 
Ismails shares, He admitted (Q, and А, 
139) that he was morally responsible for 
the sum slaimed inthe suit by the plainte 
iff firm, . 

Oross-examined with regard to two 
sheques for Bs. 5,000 and Rs. 3,000 which 
he gave to Sridhur—he said he gave the 
eheques to Sridhur to show to some.people and - 
that he (Sridhur) brought bask the cheques 
and that he told Sridhur at the time he gave 
them that he‘had no money in the Bank to 


"meet them. 


` In re examination he stated that the plaint- 
iff firm never charged any brokerage, 
but that he was under the impression 
they were brokers and that in this he WAA 
mistaken, 

On behalf of the plaintiffs Sridhur stated 
that іп respeet of the transastions in suit he 
was in a position to give or take delivery, 
that his books showed the shares Һе: had, 
that all transastions were made for the 
purpose of giving or taking delivery but that 
settlements ‘were made, as the ‘oseasion 
arose, if delivery was not desired and that he 


-had always done business on this basis:and 


that he never told the defendant it was not hin 
intention to give delivery and that there 
no arrangement with the defendant 
given to take, 


was given to the defendant, who made over 
the shares to Ismail He also stated that 
on the 24th June 1918 he gave the defend. 
ant notise that he would charge interest, 
He denied the defendant’a story with regard 
to the eheques for Ra. 3,000 and Rs, 5,000 
and said these were given him on aesount . 
of differenees and returned on the defendant's 
entreaty, 

In cross-examination he stated that he 
made the defendant's aequaintanee.in the 
share market where he aame for transas- 
tions and not at the rase sourse. That 
(Q. and А, 101) the defeadant atthe time of 


"t^e first transaction came up ёо him and 


said he had 50 Olive shares to sell and that 
the transastion took plaes on the basis that 
the defendant had the shares, He stated 
* (Q. and A. 216) that the defendant waa 
asked several timesto take delivery -and 
$haton ong oecasion he aid he would -take 
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delivery the next day and on another that 
he would take delivery presently, Hos stated 
(Q. and А. 262) that in all transastions ha 
aeted as s dealer, апі not аза broker and 
thatin sonnestion with оле tzausaation (көе 
Q. and À, 236) on the 30.h April he tendered 
100 shares of whieh the witness gave the 
numbers, and (Q. and A, 302) that on the Lith 
May he also tendered shares and he gavə the 
numbers of the shares and the soures from 
whioh they same. 

In Q. and A. 312 and 318 he stated the 
number of shares reseivable and deliverable 
by him on May llth and (Q.and А, 329) 
that in respest-pfthesharesof which he was 
short he expected shares on the 13th and 14th 
„Мау. He also stated (Q. and А, 347) 
- ‘that out of the total number of shares 
reesivable by him on May llth and 12th, 
namely, 750 he got 100 shares whish he 
tendered to the defendant, delivery of the 
remaining shares being extended. He stated 
that 50 of the 100 shares eame from Buldeo 
Dass Ramessur, to whom he also had to 
deliver 50 shares on the same day he got 
them from Buldeo Dass. In Q. and A, 360, 
he stated that. he got the 50 shares from 
* .Buldeo Dass, tendered them to the defendant 
and that when the defendant did: not take 
them he returned the shares to Buldeo Dass. 
Та Q. and А, 391 he stated that he got the 
other 50 shares from Srikissen Dass Sureka 
in the same way that he got the shares from 
Buldeo Dass fer the purpose of tendering 
to the defendant. I need net refer to the 
'evidenee of the other witness Bissessur Lal 
Kedia, who evidently took no actual part in 
the transaotións in anit. 

With regard to Exhibit El, т. e., the entry 
in the books of the plaintiff firm with regard 
to the Ismail transsotion showing & debt to 
the defendant in respect of :0 Kamarhatty 
shares, the numbers being given and showing 
delivery to Ismail on the defendant’s as. 
,sount, Exhibit СЇ was put in as showing the 
nature of the transactions of the plaintiff 
firm, Exhibit A sontains the sontrasts and 
difference bills relating tothe transactions 
in suit and Exhibit B the reseipts of the 
defendant for the contrasts, The other 
exhibits do not, I think, call for comment. I 
should refer to Exhibit D to the plaint, which 


is á bill for Rs. 7,087-8 0 in respeot of айе. " 


әреев under some of, the eontrasts in suit 
aesopted by the. defendant but whieh, - to my 
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mind, does not affes| the question whieh 
I have to deside, as if the defensa under ase- 
tion 30 of the Contrast Ast із a good defenee 
to the elaim, the plaintiff irm ave not entitled 
to recover in respsot of this bill: Тат 
Danoidhor v, Lala Amirchand (>). = 

So far as the oral evidense ia sonserned, 
I think, when а defense of the nature of that 
in the present saib is taken, that one is bound 
to approaeh the evidensa of the defendant 
with a good dealofsuspieion. He, apparent. 
ly when suoecessful in his dealings, reseived 
and assepted payment but when unsnuosesaful, 
he has resourse to the plea of wagering; but 
at the same time 1 am bound to say that 
he strusk me asa very frank and straight- 
forward witüess. I eannot say the same of 
Sridhur and I am not prepared fo aosept 
hisevidenos as fo the tender of shares to: 
the defendant, With regard to the ‘Ismail 
incident, I aesept the defendant's story and 
І am nof prepared to take this as a ease of 
delivery of shares to the defendant. The 
sheque insident is only of value with regard to 
the verasity of the parties and here I ascapt 
the defendant’a story in preferense to 
Sridhur's. I also see no reason to disbelieve 
the defendant with regavi to the beginning 
of his aequaintanee with Sridhur. 

-Upon the evidenee I think that the ar- 
rangement between the parties, when the 
dealings sommensed, was that the defendant 
should' not be asked to give ог take 
delivery but that each contract should be 
settled by a subsequent sontrast and that 
only differenses should be paid or reseived. 
The case, therefore, falls within seotion :0 
of the Oontrast Ast and the defensa 81603eds, 
and I dismiss the suit with sosta to be taxed 
on ssale No, 2. Theorder will not be drawn 
up until all translations of untranslated 
doeuments are furnished.” 


Sir B. О. Mitier and Mr, В, О. Ghose, for 
the Appellant. 
Mr. L. P. E. Pugh, for the E3spondoent, 


JUDGMENT. 

Mooxgssez, J.—This із ап appsal by the 
plaintiffs i in an astion for rasovary of manay 
daa in reipast of aale апі рогзлазә of sharas 
batwaen them and tha dofenisat feom the 


‚ (9):8 B. H. ОВ, A 0. 1, 131, 
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28th Maroh 1918 to the 14th May 1918: 
The defendant did not deny the transaction, 
but pleaded that they were agreements by 
way of wager withinthe meaniag of dection 
80 of the Indian Contract Aet, He said in 
substanes that the sommon intention of the 
parties waa that there should be no delivery 
of the shares under any eirsumstanses but 
that there wonld bs only settlement of 
differenees, The substantial question in 
sontroversy between the parties, sonsequently, 
wae, whether or not the transastions were 
agreements by way of wager. 

Mr. Justice Greaves has sorrestly laid down 
the law on the subjest. He states that to 
constitute such a contrast, a sommon inten- 
tion to wager ia essential and that speculation 
does not necessarily involve а sontrast by way 
of wager, Bhagwandas Parasram v. Burjorit 
Ruttonji Boman;$ (1), Whether the trans. 
sation is spesulation or wagering, must be 
determined by the Court; we have to look 
behind the form of the contract to the real 
intention of the parties, which may be 
gathered from the oral evidence and the 
вбїйа1 transastions between them. 
Stock Hachangs v. Strachan (2). Now, the 
evidense in this dase consists of the testimony 
of the defendant Basir Ali on the ons hand and 
of Sridhur who deposes, on the other hand, 
ontbebalf of the plaintiff firm. Mr. Justice 
Greaves has approached the evidenoe from 
the proper standpoint, and we agres with 
him that when a defense of this natura is 
taken, the Court is bound to serutinise the 
evidence of the defendant with a good deal 
of suspicion, Tais is allthe more nesessary, 
where, as in fhe present sase, the defendant 
reseives and aebəpte payments when the 
dealings are suaeessful, bat has recourse 
to the plea of wagering contrast when the 
transactions end in loss, Thelearned Judge, 
who had both the witnesses before him, has 
commented оп their demeanour ; Basir strask 
him as & very frank and straightforward 
witnezs; but he was not prepared to say 
ihe same with regard to Sridhur, nor to 
aesspt his evidenos upon the vital points in 
the onse, One of these relates to the віс. 
eumsíanees under whish the sacquaintanes 
between the parties began; on this point, 
thé learned Judge has stated exolisitly that 
he prefers the story of Basie to that of Sci. 
dhur. Tae msterial portions of the evidenss 
have, bsen placad bsfore us ani forsibly 
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oommanted проп, bus wa ага nof praparad 
to come ta a different sonolusion, : 

Theappeal is, theraforo, dismissed with 
costs, 


Fuercarg, J.—I agres, 
BR, 
Appeal dismé ssed, 


LOWER BURMA CHIEF COURT, 
Sxcox» От, Appsat No. 167 or 1920, 
May 2, 1921, 

Present: —Mr. Juaties Maung Kin, 

. MAUNG PO THIN-—APPRLLSAT 
VETSUS 
KO THA YE AND OTAERS—R ESPON ENTS. 


Civil Procedure Code (Act V of 1908), s, 11—Res 
judicata— Administration suit—Declaratory decree— 
Suit for distribution—Suit to enforce rights under 
decree, when maintamable, 1 


A suit for the enforcement of rights under a 
decree will lie if the plaintiff could not have the 
rights enforced in some other way. [р. 816, ool. 2.] 

In an administration suit a decree was passed 
declaring the shares of the heirs to the estate, the 
amount of the funeral expenses and the costs to be 


.paid. Опе ofthe heirs subsequently brought a suit, 


praying that а distribution should be made of the 
shares declared by the deoree in the administration 
suit : 

Held, that the decree in the administration miit, 
being a deolaratory one, was incapable of execution 
and that the only means of enforcing it was by a suit 
like the present, which was, therefore, maintainable 
and was not bar:ed by the doctrine of res judicata, 
Гр. 816, col. 2.] 

Lakhrami Kuar v. Dhanraj Singh, 82 Ind. Cas. 634; 
14 A. L. J. 102, Attermoney Dossee v, Hurry Doss Dutt, 
7 С: 74;9C.L Б. 867; 4 Shome L В. 192; 3 Ind, Dec, 
(x, 8.) 597, Kali Charan Nath v. Sukhada Sundari Debi, 
80 Ind. Сав, 824; 20 0. №, N. 58; 22 0, L. J. 272, 
Manchharam Kalliandas v, Bakshi Saheb Mir Mainudin 
Khan, 6 B. H. C. В. 231 at р, 234, Pritchett v. English 
4^ Colonial Syndicate, (1899) 2 Q. B. 428; 86 L. J. Q. 
B. 801; 47 W. B. 677; 81 L. T. 206, Grant v. Easton, 
(1:83) 18 Q. B. D, 802; 63 L, J. Q. B. 68; 49 L. Т. 645; 
82 W. В. 239, Nouvion у. Freeman, (1889) 15 App, 
Cas. 1; 69 L. J. Ch. 837; 62 L. T. 189; 88 W. В. бы], 
Pemberton v. Hughes, (1899) 1 Ch. 781; 68 L, J. Ch, 
281; 47 W, Е, 354; 80 L. T. 369; 15 T. L. R 211; Hodsoll 
v. Baster, (1858) El. Bl. & El. 884; 120 E, R. 739; 28 
Ia J, Q. B. 61; 4 Jur. (x. 8.) 556; 6 W..R, 688; 113 R. 
R. 989, Williams v. Jones, (1815) 18 M, & W, 628; 67 
R. В. 767; 2 D. Ф L. 650, 14 L J, Ex. 145; 153 Е. В. 
262, Fakirapa v. Pandurangapt, 6 B. 7; 8 Ind. Deo, 
(x, в.) 461, referred to. 
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Second appeal from a desision of the 
Divisional Judge, Hanthawaddy, confirm- 
ing a deoree of, the | District Judge, 
Insein, 

Mr, Ohari, for the “Appeliant, . 

Mr, Kyaw Htoon, for the Respondents, ` 


. JUDGMENT.—There was an administra. 
tion suit in respest of the estate of Ma 
Nyein, deseased. Eventually the ease same 
up to this Court on appeal, with tha result 
that а deeree deslaring the shares of the heirs 
to the estate, the amount of the funeral 
expenses and the eosts to be paid was passed, 
The suosessful party then applied to the Ori- 
ginal Court for an order appointing а Ressiver 
with power to distribute the shares to the heirs. 
That Court passed the order prayed for. 
One of the parties tothe suit then appealed 
from this order to the Divisional Court,’ and 
that Court held that the dearee of this Court 

. was merely declaratory and was, therefore, 
ineapable of exeaution and that the remedy 
of tha suscessful party was to have the 
desree amended or to proseed by a regular 
guit, 

Ko Ne Dun was one of the heirs to the 
estate, as deslared by the deoree. Не had 
died during the proseedings, and after the 

. disposal of the said appeal to the Divisional 
Court the heirs of Ko Ne Dun assigned their 
shares in his share in the said estate to 
Maung Po Thin, © 

Maung Po Thin then filed the present suit, 
praying that a distribution should be made 
of the shares deslared by the desree in the 
said. administration suit, The Trial Court 
held that the suit was res judicata by reason 
of the former administration suit, “ The 
appeal to the Divisional Court was dismissed 
on the same ground, · 

It appears to me that the point for desi. 
Sion is very simple. 

The deslaratory desres is binding on the 
parties to the administration suit and their 
representatives-in-interest, The deeision 
as to the shares of the heirs will be res 
judicata if the present plaintiff: asks for a 
fresh desision on the same point. It is 
obvious that Һе does not. · 

. bound- by that deeision, but as the deerea 
was deelaratory in form, he sould not exeaute 
itand he, therefore, files the present snit 
based upon the deeree, praying that the 
shares deslared by the deeree may now 
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be distcibuted under the orders of the 
Conrt, 

The question, then, is whether this suit to 
enforee the rigbi deslared by tha , desree 
will lie. 

In Lakhrani Kaar v. Dhanraj Singh (1) 
Walsh, J held that sush a suit will lie, 
provided the desree sannot ba enforeed in 
Some other way. He relies on the sases of 
Attermoney Dosse v, Hurry .Поз Dutt (2), 
Kali Charan Nath v. Sukhada Suniart Deb: 
(8) and Manchharam Kalliandas v. Bakshi 
Saheb Mir Muinudin Khan (4), in whiah oases 
the general prinsiples on the subjest ara 
dealt with. Walsh, J., also held that there 
is nothing in the Civil Prossdare Code whiah 
indisates that sash suits are not admissible 
in India, 


In Kali Oharan Nath v, Sukhada Sundari 
Debi (8) Mukerjee and Beashoroft, JJ., 
observed that it was not "necessary for thé 
purposes of the ease under aonsideration: ta 
enter upon a dissussion of the siraumstanses 


under whioh a suit would lie upon 
а jadgment in British India, bat that 
an examination of вәсіаіп oases ited 


therein, of whish Aífermoney Dossee ү, Burry 
Doss Dutt (2) is one, showed that there was 
sonsiderable divergenee of judicial opinion 
upon the subjest and that the Oourts were 
by no means agreed as to the siraumstanéas 
under which a suit may be instituted in thia 
sountry on what may be ealled a domestia 
as distinguished from a foreign judgment. 
It was well known that.in England there 
had been divergenes of judisial opinion on 
the subjeét (Freeman on Judgments, Chapter 
ХУІ, Blask on Judgments, Chapter X XIV), 
and it was only in resent years that the princi- 
ple had been adopted that although an aetion 
lay on a judgment whieh finally established 
a debt, whether the judgment be English or 
foreign, it would bs an abuse of the prosess 
of the Court to. bring an astion upon an 
English judgment, if if ean be enforaed in 
some other way, The eases of Pritcheté v. 
English & Colonial Syndicate (5), Grant v. 


(1) 82 Ind, Cas. 684; 14 А, L. J. 1 

(2) 7.0. та 9 0. L, Б. 857; 4 "oie L R, 192, 8 Ind, 
Deo. (N. в.) 597. 

al 80 Ind. Cas. 824; 20 a. W. N. 88; 22 О, L, J. ! 


та 6 BAH. O. R. 281 at p. 234. 
(5) (1899) 2 Q. B. 428; 86 L. J. Q. B. 801; 47 Ү, Б, 
и 81 L. Т, 208, 


a 


. propositions contained in this passage. 


Vol. LXIV) 
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Easton (6), Nouvion vw. Freeman (7), 
Pemberton v. Hughes (8) and: Hodsoll v, Baxter 


‚ (9) were cited; as showing the resent ten- 
' deney of the English Courts to recognise an 


. aetion on a judgment establishing a debt with 


the limitation referred to. On referenee to 
Halsbury’s Laws of England, Volume XVIII, 
page 219, the following passage is found:— 
“An aetion will lie on a judgment. which 
finally establishes a debt, whether the judg- 
ment be English or foreign. Foreign judg- 
ments san ba enforeed in this sountry 
(England) in this way alone, but if an 
English judgment вап be enforsed in some 
other way, itis an abuse of the prosess of the 
Court to-bring an aetion upon it... ... The right 


to sue on а jndgment besomes Statute barred: 


in twelve years.’ The English eases sited by 
the learned Judges, as shown above, are given 
in the foot-notes as authorities for the 
Thus 
it seems that whatever might have been the 
law in early times, the passage in Halsbury 
ought tobe regarded as embodyiug the law 
of resent times. The passage quoted by the 
learned Judges of the Caleutta High Oourt 
from the judgment of Baron. Park in 
Williams v. Jones (10) is very signifiaant:— 
"The principle is that: where a Court of 
eompetent jurisdietion has adjudicated -a 
eertain sum .to be due from one person to 
another, a legal obligation arises to pay that 


. Bum on whieh an aetion of debt to enforée 


the judgment may be maintained," And 
the learned Judges proeeedéd to say: "No 
misehief san result. from the aeseptanae of 
this principle, if it is adopted subjeet to the 
qualification resognised in modern English 
-Law, namely, that an astion is permissible 


` only where the judgment aannot be enforsed ` 


in some other way.” In “Manchharam 
Kalliandas v, Bakshi Saheb Mir Mainudin 
Khan (4) the Chief Justiee of Bombay reaog: 
nised the prineiple that judgments and deerees 
may be sued upon when it is the only 
praetioable remedy open. 

(6) (1883) 38 9. B. D, 302; 68 L J. Q. B, 68; 49 L. 

45; 32 W, R. 2 

" (1) (1890) 15 App Ова, 1; 59 L, J, Ch, 887; 62 L 
T, 189; 88 W. R 

(8) (1899) 1 on Tai; 68 L. J, Ch, 281; 4; W. В, 
- 854; 80. L. T, 369; 16 T. L. В, 211. 

eo (1858) E1..Bl & El. 884; 120 E, R. 789; 28 L. J. 


7 b . 61; 4Jur. (N. $,) 556; 6 W. В, 686; 113 В. 


oO (1845) 18 M, & ү. 628; 67 В, В. 767; 2 р, & 
р, 680; 14 L, J. Ex, 145; 153 E. В, 262, 
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In Fakirapa v, Pandurangapa (11) it was 
held by a Bench of the Bombay High Court 
that a suit will not lie upon a deoree the 
exesution of whioh is barred by the provisions: 
of the Limitation Aot, "There are other 
eases which express the same view, but it 
does not appear to be nesessary to refer to 
them in this sase, beeause the decree in 
question is not sapable of exesution, so that 
there is no question that the plaintiff һан по. 


' remedy by way of exssution of the deeree. 


In the present ease there is no question of 
limitation arising with referenee to the suit 
or in any other way. The plaintiff only 
says; I have a deeree deslaring sertain rights 
in my favour, But I sannot exesute it, beeause 
it is notaspable of exesution, I, therefore, - 
by this suit, ask for the enforsement of the 
rights deslared hy the deeree,” The principles 
above sited from English Law are in favour 
of resognising a suit of this kind. There 
oan be no mieshief resulting from its aeespt- 
anae, beoause it is clear that there is no 
other way of enforsing those rights. The 
learned Oounsel for.the respondents pointed 
out that the plaintiff should have воще to. 
this Court and asked for an amendment of’ 
the deeree and that the prayer would have 
been granted, because fromthe judgment of- 
the Court it was olear that the Oourt intended 
fo pass an administration  déeree. The 
plaintiff might have done-this if he liked, but 
he was not bound to do so, and in considering 
the question of the maintainability of the 
suit the Oourt is not at liberty to say to him 
that the suit would be dismissed and that 
he should go.and ask that the deeree be 
amended into one for administration.” We 
are not sonserned with what he might have: 
done before he filed the suit. We are only 
eonserned with the decree as it stands 
and ‘we are to say whether the suit for the 
enforsement of the rights under the 
deeree will lie or not, and I think it would 
lie if the plaintiff could not have the rights 
enforoea in some other way. There appears 
to me to be no other way, I would, therefore, 
hold that the suit was not res judicata, 

For these reasons the judgments and 
deoreas of the” lower Courts are set aside, 
The respondents will pay .sosts throughout, 
The groseedings are remanded for ‘trial: on 


(11) 6 B. ji 8 Ind, Deo, (н, s.) 461, 


e 
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МОТТЕТ( SRINIVASACHARYULU t. DINAVAHI PRATYANGA ВАО, 


the remaining issuss. Aa the appeal is on a 
preliminary. issue, the appellant will ba 
granted a certifisate under sestion 13 of the 
Court Fees Act for the return by the Colleetor 
of.the Oourt-fee paid on the appeal. 


Е, Decree set aside, . 


MADRAS HIGH COURT. 

Orvin APPEAL No. 265 or 1919, 
February 27, 1920; 
Present;—Jastise Sic Abdur Rahim, Kr, and 
Mr, Justise Moore. 

MUTTEYI SRINIVASAOHARYULU 

lanp orgEs— DEFENDANTS—~ APPELLANTS 
versus 
DINAVAH: PRATYANGA RAO AND j 
‚ OTHERS—PLAINTIFES— RESPONDENTS, i 
‘Civil Procedure Code (Act V of 1908), s. 92— 
Trustee, removal of—Trustee and archaka, combina- 
tion of offices of —Specific trust—Surplus Vivien 
construction of. 


- Generally speaking, the office of archaka should 
not be combined with that of the-trustee of a temple, 
‘for in such cases there would be'no authority to 
supervise the work of the archaka, But such а 
combination is no ground for removing a trustee in 
the Madras Presidency, as here, in such cases, there 
ia а practice of appointing a committee or some other 
authority: tp supervise the management. [p 819, 
col, 1.]. 

A M of gift addressed to Sri Swamivaru, the 
god-of a temple, said: “I'have dedicated land ав 
талат for conducting your’ daily natvadyam ' and 

. deeparadanat by archaka P........80 he shall 
cultivate the same every year and use the produca 
thereof; he, his sons and grandsons shall enjoy the 
seine for ever and render the daily naivadyám: and 
deeparadanat of Sri 3wamivara:” · 

`. Held, that the donee wasthe god of the temple and 
‘not the archaka and that the surplus income after 

' performance of naivadyam and deeparadanai reverted 
to the temple and the отео had no ‘olain to it 
[p. 818, cola. 1 & 2.) - 

‚ Abhiram Goswami  Mohunt v. Shyama Charan 
Nandi, 4 Ind. бав, 449; 86 О. 1003; 10 0. І, J. 284; 
6 А.І, J. 857; 11 Bom, D; В. 1284; 19 M. L. J. 530; 14 
О. W. N. 1, 88 L A. 148 (Р. О.) and "Attorney-General 
у; Wax Ohandilers! Co, (1873) 6 Н; L. Lat р: 19; 43 
Ch. 426; 28 L. T. 681; 21 W. Б. 361, referred to. 

Semble;— Where there is a gift to в corporation or. 
an individual and the donee is to perform cerigin, 
charities out, of the properties which are the sabject 
of the gift, апу surplus income left after perform. 
ance of the charities indicated accrues to]the benefit 


of the donee. Гр. 818, colL]. o c }) 


Аррза1 against a .dearea and : judgment 
of the Court of.the Temporary Subordinate 
Judge, Masulipatam, in Oziginal Sait No, 40 
of 1918, yt 

FAOTS appear from the judgment. ` 

- Mr. Krishnaswami Atyar, for the Appel- 
lants,—The lower Court should -not have 
Temoved the defendants from trustesship 
simply besause they тега also doing archaka 
'servise, He should have eonsidered the pras- 
tisa of the institution. In sartaia temples in 
Southern India the two offises are combined. 
In such cases а eommittes is ba appointed 
to supervise the work. 


Another ground urged for the ramoval 
of the defendants is that they wera ap- 
propriating the surplus ineome after por. 
formanea of natvedyam and deeparadanat, 
Under the terms of the sanad they ara 
entitled to such appropriation, Ths defend. 
ants’ ansestor, Padmanabasharyulü, was tha 
donee and he was to meet the ordinary 
expenses of naivelyam and desparadanat. 
Bubjeot to that sondition he sould пзе the 
'subjest of the gift for his own purposes, The 
‘trustees for many years had taken the surplus 
insome. The gift is burdened with an ob. 
ligation to perform eertain charities out of the 
trust property. There is -also ‘provision tor 
enjoyment from generation to generation. 


Mr. Ganapathy Aiyar, for the Respond. 
ents. —The donee in this ease is the god. 
in the temple ‘and net the archaka, The 
subject matter - of the gift should be 
wholly utilised for the god, The grant is ex» 
prasaly stated to be to tha god, the objeot of 
the gift is stated to ba narvedyam and 
deeparadanat service, ^ Padmanabaoharyule, 
the defendants’ ansestor, is-desoribed as the 
archika. and the lands were to be enjoyed 
by him only in hie sapasity of archakg. 
Surely, there is no question of the archaka’s 
right to the surplus income, 

This construetion reseives support from the 
shange in the language in regard to item No. 5, 
whioh expressly. reeites that . the produse of 
the land waa granted for archaka BOrvisà. > 

Tha. Inam.tiile. deed.and: хайа deseribo 
the land aa devadayam, 

The sonduat" of the. bvnilous. dud their 
utilization: of..&he surplus ; ingame for any 
length of tima.is irralevant. when:the ternis 
of the sanad haya to ba eonsirued. There is 
absolutely: no“ ambiguity about. the dosundent, 


е 
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JUDGMEN I.— Tlie appsal arisas out of 
a suit brought under sastion 92 of tho 
Civil Prosedure Code with rapa to a 
temple and the properties alleged to have 
bsen dedicated to the temple. Dafendants- 
‚Мов, 1 to 4 ага the hereditary archakas of the 
temple. The  Distriot Judge has passed 
& preliminary desroo directing the removal 
of the defendants from. the trusteeship 
and found that the properties in suit were, 
with tbe exeeption of two items, in fast 
the endowments of the plaint temple, whish 
was a publie one, ` . 

As regards the question whether the 
properties formed the endowmant of the 
plaint temple or were personal nans of 
the defendants’ family, as contended by 
defendants, we have sanads ag 
Inam Registers and titla.deeds and takesds 
in eonneetion with these properties, Items 
Nos, 5 and 12 aro the properties whish are 
found by the Subordinate Jadgə to be 
servise inams, that із to ‚ау, grants ќо 
the defendants’ ancestors for the performanos 
of arckaka servise, | As regards the other 
itema the Subordinate Judge found that 


the grante were made to: the idol, and. 


that consequently. the; temple .is entitled 
- to the entire income. 


The sontention of the defendants with 


regard to those properties, as urged by 
Mr. A. Krishnaswati Aiyar before us in 
the appeal, is that even if the grante 
were to the temple, any surplus that 
neorues after the performance of natvadyam 
and desparadoniz, mentioned in the aanad, 
was intended to be appropriated by the 
` defendants. It is -not nesessary 
fo all the sanads, it would be sufüoient 
fo take one of them asa sample, Ex- 
hibit. XI, dated- 2nd June 1764, is styled: 
Deed of gift of land exeouted by two 
persons in favour of Akilandakoti Brah. 
mananda Nayaka Sri.Swamivaru of Buoh- 
pets." The dooument goes оп to say: "We 
have dedicated 4 kathis of. land: one kathi 
ary, one kotki wet, in all 2 Ков, in 
Yudumndi Gandooru Pargana and 2 kathis, 
one dry and one wet, in Кагакаіоог as 
mantam for conducting your daily natvadyam 
and deeparadanat by archaka Muthnvei 


Vydya Padmanabhacharlu (the defendants’. 


ansestor)," The eoneluding words of the 
grant are so he shall sultivate the same 


every year and use the produse thereof; 


52 


well аз 


to refer, 


- ete.) 


he, hia sons and grandsons in snuaosssicn 
shall, enjoy the same for ever and randar 
tha daily natvalyam and desparilíiii£ ot Sri 
Swamivaru aud liya happily.” The argu. 
mont. of the appellants ia that tha latter 
words indicate that, ao long as the archatas 
performed the daily aaivalyim and desp- 
ridinat, they were entitled to usa tha’ 
sirplaa ingame of the land for their own 
purposs. Ths Snbordinate Judze did not 
aseapt this eontention and we are unable 
to say that the sonstrastion whish- he 
plased on the sanzds is wrong. The grant 
ia expressly to the god installel in tha 
temple, the purpose for whioh tha grant 
is made is the psrformansa of tha daily 
nivadyam and dezoaradanat, the anesstor 
of the defendants is desaribad as archaka, 
and if ig in that‘eapasity that ha is to 
have possession and enjoymant of the land, 
whish ia given to the god as the dones. 
Tho a*chika is not tho donee, but is only: 
to carry oub the objests. of tha gift, 
In arriving ^at this oonalnsion we ara 
strengthened by ths decision of the Inam 
Oommission which appears from the Inam 
Rogistars, title deeds and  íakeeds issued 
iu aonnestion therawith. The Inam Rogister 
describes the land as desadayam granted 
for the expenses attending the performanie 
of esrfain ritea in the pagoda, The grantea 
is mentioned as Baobupet Sri Venkateswara. ` 
swami and the resommendation of the 
Commission is that the ¢nam should ba 
continued to the Venkateswaraswami Pagoda 
at Bashupst, The title deed is issued to tha 
manager for the time being of the Sri 
Venkateswaraswani. Pagoda, 7. e, to the 
arcastor of the defendants, 

‘The inan isalso deasribed as devadayam 
inam for the support of the temple. It 
is true, as pointed out by Mr. Krishnaswami 
Aiyar and as found by the Snbordinate 
Judge, that the defendants and their an. 
eestors have all along ae'ed on tha 
footing that whatever insoms was left after 
mesting the ordinary expenses of natvadyam 
and  deeparadanai (lighting of temples, 
sould be appropriated; and was in 
faet appropriated, by them. Itis argued 
that*this is a ваве ofan ambiguous dceu. 
ment and that we ought to so interpret 
it, taking into assount the sonduet of the 
parties, It is not  nesessary for us to’ 
disenes the rule of sonstrustion whieh ig 
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referred to in Abhiram Goswami Mohant 
v. Shyama Oharan Nandi (1), .as in the 
present «ase we are clearly of opinion 
that the gift was to the temple and 
as far as baok as 1764, in any event, 
the defendants’ ansestor aeaepted that posi- 
tion and never before this proseeding 
have the defendants put forward the pre- 
sent claim that they аге entitled to all 
the asnrplus insome, after meeting the 
ordinary expenses of natvadyam and deep- 
aradanat. It would be a dangerous 
proposition to lay down that, if the trustees 
of. religions trusts have for mapy 
years been applying the іпвоте to their 
own personal use, we must construe the 
trust.deed in the light of such conduct. 
There is really no room here for any 
Bush 'construetion as ‘is sought to be 
put upon the sanad by the appellants. 
Mr, Krishnaswami Aiyar referred usto a 
number of English eases in support of the 
proposition that, where there is a gift to 
а ‘sorporatin or an individual and the 
donee is to perform certain eharities ont 
of the properties, the subjest of the gift, 
any surplus insome left after the perform- 
anes of the eharities indieated aeerues to 
the benefit of the donee, Even if that 
proposition were accepted in general terms 
„as sontended for by the appellants, it is 
dificult to see how it would, in any way, 
help the appellants’ ease, as the donee in 
this ease was not the ancestor of the 
defendants ` but the temple or the god. 
The result of that dostrine, whisb, no 
doubt, is а sound rule of eonstrustion, if 
properly applied, would give the surplus 
income to the temple and not to the de. 
fendants. . This rule of interpretation. -is 
disenssed by Lord Cairns in Attorney-General 
v. Waz Ohandiler) Oo. (2), The learned 
Lord says: "It appears to me that the 
difficulty is mueh more apparent than real 
esos os Савевн of that kind are not oases of son= 


dition at all, they are oases where the 
benefisial interest in the land is portioned 
out among various objects.” Here tke 


intention of the donor 


(1) 4 Ind, Cas. 449; 86 0, 1003; 10 C. L J. 284 6 
A. Ly J. 857; 11 Bom, І, В, 1284; 19 M. L. J, 580; 14 
O.W. N. 1; 36 I. A. 148 (Р. 0.). . | 

(2) (1873) 6 H. I. 1 at p. 19; 421, J. Oh, 425; 28 
p, T, 6815 21 W. R, 861, 


"n3 
Я 


. ; apparently was" 
that the entire insome was to be devoted . 


to the ure of the god. The donor did 
not sontemplate, having regard to tbe se- 
tual insome at the time, that any surplus 
would be left. If any surplus is left, as 
is now the ease, that must, aesording to 
the general rule applieable in вое eir- 
eumatanees, be applied for the benefit of 
ihe temple. 

As regards the two items Мов, 5 and 
12 whieh the Subordinate Judge found 
were the’ hereditary :nams of defendante’ 
family burdened with the performanee of 
archaka service, Mr, Ganapathi Ayyar, who 
objects to the finding of the Subordinate 
Judge with respest to them in his memo- 
randum of objestions, conceded before us that 
the Snding in гөзрве of item No. 5 sould 
not be sucsersfully attaeked, Ав for item 
No. 12, no doubt the language used is some- 
what different from that with respeat to the 
items Nos, 6,2, 4 and 8, The Subordinate 
Judge.hss held with reference to item No, 12 
that it is an archoka service nam. But 
his sonstruction was not sought to be 
upheld, and very ‘rightly, by Mr. Krishna- 
svami Aiyar, The deed of gift with 
respest to this land, Exhibit 12, is in 
these terms: “Deed of gift in favour of 
Mathevi Vydya Padmanabhacharla (an an- 
eestor of the defendants) for the daily 
naivadyam and `` deeparadhnat of Sri 
Swamivaru, Buebupeta,”* In Cheknama also, 
Exhibit 12 (0), the land is deseribed as 
being given in favour of "Akilandakodi 
Brahmanandanayaka Sri Swamivarn of 


"Baehnupeta, that is, the god installed in 


the temple for daily satvadyam and 
deeparadanai” In the Inam Register Exhibit 
12 (b) the land is deseribed as Devadayam. 
These doeuments show that this is a gift 
for the performanse of the worship of the 
deity and that the ancestors of the defend. 
ants were holding this land for the 
performance of that worship: while with 
respest to item No. 5 (Oherukumithi village) 
that is granted expressly to the defendants’ 
aneestor for rendering -archaka  servise ta 
the god. There is a striking differenee 
in the language used in Exhibit II, а 
sanad of 1776, with referenee to item No. 5 
(Cherukumadi) and the remaining items, 
Nos. 2, 4,6 and 8. -As regards item No. 5 
the doeument ‘says that the produse of the 
lands was granted for archaka serviee and 
that the archakas will cultivate the..land 
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and’ enjoy the  produse, whereas in the 
gases of the other items the words sre: 

He (the archaha) will enjoy the produse 
of the lands for ever by rendering the 
Sri Swamivara daily .naivadyam and 
deezaradinai serviss.” This also appears 
to support the oonstruation whieh we have 
plased on the sanads in the earlier portion 
of our judgment, We do not think that 
there is really any substantial distinetion 
between the grant of item No. 12 and of items 
Nos, 6, 2, 4and 8 There is no suggestion in 
Exhibit 12 that the donor sontemplated 
that if any surplus was left it should go 
to the person who had to look after the 
sərvisa, So faras item No, 12 is concerned, 
the memorandam of objestions must be 
allowsd and it must be treated on the same 
footing as items Nos. 6, 2, 4 and 8, 

The next question whish remains .to be 
eonsidered relates to the removal of the 
defendants from their offies, Ая already 
stated, they are the hereditary trustees 
aud archakas of the temple. The Sab- 
Jadge has dirested their removal mainly 
on two grounds, the first of whieh is that, 
in his opinion, it is not desirable thatthe 
offise of archaka sbould be eombined with 
that. of the trustee. No doubt generally 
speaking, this would he so, for in sueh 
eases, there would -bs no authority to 
supervise thé work of the archakas. At 
the same time there ara temples in this 
Presidency where the offiee of trustee is 
sombined with that of archaka; and it is 
possible to appoint a eommittes or some 
other authority to supervise the manage- 
ment, Tha other ground given by ‘the 
learned Subordinate Judge for removing 
the defendants is that they have all 
along denied the title of the temple toa 
large portion at least of the insome of 
the properties and that they have appro. 
priated the ineome after defraying the 


“nesessary expenses of daily worship. Оа 
this. point 16 is possible, though we do 
nob express avy definite opinion in this 


eonnestion, that the defendants might have 
asted in good faith, for apparently the. 
defendants’ anosstora also haya been asting 
in this way for a very long time and it 
would ba more satisfastory if &he Sabordi- 
nate Judge were to enquire into all the 
eharges made against the defendants aad 
some to a oonolusion on. this queation 
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upon the result of sueh investigation. We, 
therefore, do not deeide the question of 
the removal of the defendants and leave 
it to the Subordinate Judge to deside if 
after proper investigation. 

As regards the assounts of the previous 
management the Subordinate Judge, in the 
sireumstanoes, did not think it певеввагу 
to call upon the defendants to render an 
asecount of their past management, But 
it will be open ‘to him to investigate sueh 
вевопоёв, in as far as it may be nesessary 
in coming to a eonelusion upon the ques: 
tion as to whether the defendants should 
be retained in the offiee of trustees and, 
if so, under what sonditions. In these 
ciroumstansss, we will remit the ease to 
the lower Oourt for further enquiry and 
for the framing ofa proper scheme, The 
Subordinate Judge will dispose of the costs 
of this appeal and the memorandum of 
objestions, 

М, Q. Р. . 

Oase remanded, 


OALOUTTA HIGH COURT. 

Саяш Reviston No, 702 or 1920. 
August 5, 1921. 
Present:—dustiae Sir Asutosh Mookerjes, 
Kr., and Mr, Justise Panton, 
BRINDABAN CHANDRA 
OHAKRAVARTTI—PzETITIONER 
cereus 
JNANENDRA NATH alias KULES 
OHANDRA CHAKRAVARTTI анр 
OTHERS—OPPOSITE PARTIES, 

Bengal Tenancy Act (VILE of 1888), ss, 95, 03, 94, 
98—Common Manager, resignation of—Inherent power 
of District Judge to appoint successor-—-Presump. 
tions 

On the removal, resignation or death of a Com. 
mon Manager appointed under seotion 95 of the 
Bengal Tenancy Act, a District Judge has inherent 
power io make a proper order for the appointment 
of a successor for the benefit of the estate. [p. 821, 
cot. 1. 

Hufro Chunter Roy v. Shoorodhonee Debia, 9 W, Ry 
403 at p. 410, followed. 

There is no presumption that when a Common 
Manager has been removed or has resigned or has 
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died, the contingency comtemplated in section 99 
of the Bengal Tenancy Aot has happened. Гр. 821, col. 


кой Nath Mittra v. Bankutesh Lal, 10 C. W. N. 
437, referred to. 


Rule against an order of the Court of the 
Distriet Judge, RajshaLi, in Common Мапа: 
ger Case No. 3 of 1918. 
^ FAOTS appear from the judgment. 

Babu Krishna Kamal Moitra, for the 
Petitioner,—This Rule was obtained against 
afi order appointing a Common Manager under 


the Bengal Tenanoy Aot. An application for | 


the &ppointment: of a Common Manager was 
made on 3186 May 1918 under section 93 
of the Bengal Tenaney Act anda Pleader 
was appointed to act as Common Mansa- 
ger on 27th August 1918. He resigned on 


14th April 1920, whieh “was aosepted on. 


' Sth July 1920. Thereupon the learned Judge 
appointed the opposite party, who is one of the 
во sharers, as Common Manager. I submit 
the Distriot Judge had no jurisdietion to ap- 
point another Common Manager under the sir- 
eumstances. Refers іо Dwarka Nath Mitra v. 
Bankutesh Lal (1). The proper course for the 
Jndge was to restore the management to the 
so-owners under seation 99, 


relating to any diepnte about the manage. 
ment by the Common Manager. If it was 
necessary to appoint a Common Manager at 
all, the Judge shotld bave prcoeeded de novo 
: under teotion 93, Bengal Tenaney Aet. 

Babu D. N. Bagchi, for the Opposite Party, 
was not ealled upon to reply. 

JUDGMENT.—We are invited in this 
"Rule to eansel an appointment of a Common 
Manager under the Bengal Tenaney Aat, on 
the ground that the order was made without 
"jurisdietion. 

16 appears that on the.8lat May 1918 an 
application for the appointment cf a Common 
Manager was made under sestion 98 of the 
Bengal Tenaney Ast. On the 27th August 
1918, Mr. (тап Ranjan Sen, a Pleader cf 
the lowér Court, was appointed Common 
Manager. But difficulties arose in the 
mansgement of the estate and on the 14th 
April 1920 the Oommon Manager tendered 
his resignation, whieh was aesepted on the 
bth July 1920. "The Distriet Judge there- 


upon proseeded to appoint the opposite. 


party, one of the so-slíarefe, ав sussessor to 
the Common Manager previously appointed, 


(1) 100, W, М, 487. 
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In the present. 
saso there was nothing before the Judge . 


-Distriet 
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We are now invited to dissharge this order 
on the ground that the Distrist Judge was 
nof competent to appoint а sussessor to the 
Common Manager, in the absense of statu- 
tory provision whieh authorised him to make 
an order of this description. In support of 
this view, relianse has been placed on the 
desision in Dwarka Nath Mitra v. Bankutesh 
Гаї (1), In that ease, on the reaignation of 
a Common Manager duly appointed the 
Distriot Judge proseaded to appoint his 
suasessor. It was urged that after he had 
once made the appointment under seetion 95 
of the Beogal Tenansy Ast, the District 
Judge sould not appoint a sussessor in the 
event of ‘a vasansy. This Court held that 
as there was no express provision authoris. 
ing the Distrist Jadge to make an order 
of this de&eription, the inferense followed 
that the Judge had no powerto appoint a . 
suosessor, It will Ъз observed that the 
prinsiple -of the inherent power of a Court. 
to make such orders аз may be necessary 
for the ends of justice was not invoked in 
that ease, although it had been enuneiated 
by Sir Barnes Peacock, C.J, in the oase of 
Hurro Ohunder Roy v, Shoorodhonee Debia (2). 
In our opinion, that prineiple is applicable to 
eases of this sharaster. . 

Sestion 93 specifies the sireumstanses 
under whish an applieation for the sppoint- 


. ment of.a Common Manager may be made. 


Seotion 94 then authorises the Distriot 
Judge to make an order direating the oo- 
sharers to appoint a Common Manager. 
This is followed by seotion 95 whieh authori- 
sos the District Judge, in the event of 
failure of the ao-sharers to appoint a. Common 
Manager, to make an order for appointment. 
Seetion 98 sets out the provisions applieable 
to a Common Manager; one of these lays 
down that the Common Manager shall be 
removable by the order of. the Distriot 
Judge. Ths Bengal Tenaney Act, however, 
is silent as to what would happen if the 
Common Manager, were removed by the 
Judge in exereise of the power 
eonferred upon him by elause (8) of sestion 
98; nor is there express provision for 
resignation by the Common Managar of hia 
office and the aeseptanse ‘of sush resignation 
by the District Judge. The Bengal Tenansy 
Aot further contains no provision for another 


(2) 9 Ү. Е, 402 at p. 410. 
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eontingeney whieh may happen, namely, the 
degth of the Common Manager. The 
petitioner has argued that in eaoh of there 
ваза”, that ів, where the Common Manager 
has been removed or has resigned or has 
died, the estate automatically reverts to the 
во owners, and if it is still necessary to 
appoint a Common Manager, the Distriat 
Judge must proseed de novo under seation 93. 
We are of opinion that this interpretation 
should not be. aesepted and that on a 
reasonable construction of the Statute, we 
may hold that in eaeh of these events the 
Distriot Judge has inherent power to make 
а proper order for the appointment of a 
sussessor for the benefit of the estate. 
Bestion 99, it will be observed, authorises 
the Distrist Judge to restore the- mange- 
ment to the oo-owners if he ia aatisfed that 
the management will be sonduated by them 
without іпвопуепіепва to tha publio or 
injury to private rights, or if in his opinior, 
the ground for the appointment of tha 
Oommon Manager аз spesified in section 
93 has oeased to exist. There is plainly 
no presumption that 
Manager has been removed or has resigned 
or has died, the eontingensy saontemplated 
‚1а sestion 99 has happened. . The view we 
take was indieated in Dwarka Nath Mitra v; 
Bankutesh Lal (1), although it was not 
explained on what prinsiple such a view 
could be supported. We hold assordingly 
that the principle of inherent power is 


applicable in sush oironmstanees and that’ 


the order of the Distrist Judge was made 
with jurisdiction. 

Lastly, the propriety of the order has 
been ealled in question on the ground that 
the antesedents of the opposite party make 

‘it undesirable that he should be the 
Common Manager. This imputation should 
not be made the subject of enquiry in this 
Rule, The management will be earried on 
under the direstion of the Distriet Judge 
and if he is satisfied at-any time that the 
Common Manager has not asted for the 
beneüt of the estate, zit will be open to 
him .to make an order for his removal 
under sestion 98 (8) of the Bengal Tenancy 
Act. The Rule is assordingly digsharged 
with eosts, one gold mohur, | 


B. N, & J. Р. Rule discharged, 


when a OCommon: 


LOWER BURMA OHIEF COURT. 
Civi, Reviston No. 82 ок 1920. 
February 21, 1921, 
Present:—-Mr. S. М. Robinson, Chief Judge, 
and Mr, Jaatiae Heald. 

S. R.M. M. OHETTY Frew AND ANOTHER 

—PLAINTIFFA— ÁÀPPLICANT3 
tersaus 
.P.L N. N. NARAYANAN CHETTY— 
DiFENDANT— RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 115, О, XXVI 


y: 2— Revision—Interlocutory order— "Case" — Ezamin- 
ation of wilnessas— Commission —Discretion-— Material 


. irregularity. 


The word “case” is deliberately used in section 
115 of the Civil Procedure Code in place of the 
word “suit? or any other such expression, because 
ibis an expression of wide application and would 
cover everything that would require to be dealt 
with by the High Court in the exercise of its revi- 
sional jurisdiction. Гр. 828 cols, 1&2] —— 

The High Court has power under section 116 to 
deal with interlocutory applications and will do so 
by way of setting aside the order complained of, 
when по appeal lies directly from the order and 
sufficient grounds exist peremptorily oalling for its 
interference, even though the substance of the order 
may be one that could be brought up on appeal 
from the final decree in the suit. The Court should 
not, as an ordinary rule, interfere with orders passed 
in the exercise of a discretion, provided there has 
been some attempt at any rate to exercise that dis- 
oretion judicially. It should not interfere unless 
irreparable damage would be caused by holding its 
hand. [p. 898, col. 2.] 

Dhapi v. Ram Pershad, 14 0. 768; 12 Ind, Jur, 
97; 7 Ind. Deo. :м. в.) 609, Amjad Ali v. Ali Hussain 
6 Ind. Cas 574; 15 C, W. N. 358; 12 C. L. J. 519, 
Chands Roy v. Kirpal Hoy, 10 Ind. Cas. 808; 15 О. W., 
N. 682, Motilal v. Nana, .8 B. 35; 9 Ind, Deo. (N. s) 
532, Rameshwar Singh у. Sadanand Jha, 55 Ind. Cas. 
445; 29 U P. L. В, (Pat ) 29: 1 P, L. T. 188, Sawan Singh 
v. Rahman, 56 Ind. Cas. 739, Rameshwar Narayan 
Singh v. Rikhanath Koeri, 58 Ind. Cas. 281; 5 P. L. J. 
650; 1 P. І. Т. 688, Chetty Firm, V. V. M. v. R. M А.К. 
Arunachallum Chetty, 29 Ind. Cas. 876, 8 L. B. В. 77, 

ed to. { 
xcu open toa Court, in the exercise of its dis. 
oration, to refuse an application to examine witnesses 
on commission, but it must in fact exercise the 
discretion and satisfy itself as to the materiality or 
otherwise of those witnesses. Therefore, where a 
Court, without having any evidence before it to 
judge whether the witnesses are material or not, 
comes to the conclusion that they are not, and 
dismisses the application for their examination by 
commission, it isan error of procedure amounting 
toa material irregularity which brings the case 


- within the revisionary powers of the High Court, 


‚828, col. 2.] . 
- Petitien for revision of an órder passed by 
the Distrist Judge, Pyapon. . 
Mr. Burjorjee, for the Applicants. 
Mr. Das, for the Respondent, 
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JUDGMENT.—The sole question for desi- 
sion in the suit out of whieh this applieation 
arises was, whether a doeument purporting 
to transfer certain properties to the firm 
of S. N. was bendmi or not. Issues were fixed 
in the ease on the 22nd June 1918 and on 
the same day.the present petitioner applied 
for the issue of a commission to examine five 
witnesses and six of the defendants. The 
Court refused to issue sommissions for the 
examination of the defendants, on the ground 
that it was most important in order to wateh 
their demeanour to have them examined 
before the Conrt itself, An order was 
passed granting commissions for the exami- 
nation of thé witnesses. A fortnight or so 
-later respondent’s Counsel applied for an 
order that the eommission should noi issue 
until the defendants had been examined in 
Court, and on the Ist Mareh 1919 the Court 
passed an order in terms of the preyer. 
The present petitioner eame up to this Court 
on revision, and the revision was rejested, 
"bnt it resulted in great delay in proeeeding 
with the suit. Two of the defendants were 
then examined, and on the 2nd of August 
1919 an order was passed granting the 
'insue of eommissions for the examination of 
the plaintiff's wiinesses at the same time 
as the sommission for the defendant's 
witnesses should issne. On the 71st May 
1920 the Oourt again refused {о allow 
sonimission to issno for the examination 
‘of the other defendants who had by that 
time returned to Madras, Mush time had 
elapsed sinee the list of witnesses to be 
examined on commission was originally made 
out, Th examination of the defendants and 
their eross-examination elicited. a large 
‘number of aeeounts-and doeuments, and for 
_the present petitioner it was said that it was 
essential to examine many more witnesses to 
-prove handwritings and to prove various 
ascounts and that they were kept in the 
ordinary eourse of business, Many of these 
witnesses, who had at the time of the first 
applieation been present in Burma, were 
"then absent in Madras and the Pleaders for 
both parties filed lists of witnesses whom 
they wished should be examined on sommis- 
sion in Madras. 
-order of a very diffute and rambling, sharaa- 
ter, The Judgeappears to have made up 
hismind that both parties were blind to 
their real interests, and he sonstantly repeats 


. that 16 
The Oourt passed an’ 


that the parties must remember that the 


` Court did not exist for the benefit of the’ 


Ohetty sommonity only, and, if the parties 
ehoose to enter into private arrangements 
and effest benam? transactions in their own 
seountry, they should abide by their eonse- 
quenees. He apparently eame to the eon- 
elusion that it was поё to the real interest 
of either party that matters should be 
delayed by issue of these sommisaions and 
he exhorted them to take his order in good 
spirit, as it was really to the interests of 
both of them that he passed the order that 
he did. His order eontains.one paragraph as 
follows:—"'So it is to avoid all expense, time 
and trouble that I want to aeselerate the 
progress of the ease by refusing to examine 
38 witnesses on sommission in India on 
behalf of the defendants and 18 witnesses on 
behalf of the plaintiff and also when I think 
they are not material witnesses. I want to 
avoid also any application of the plaintiff for 
a redeiversbip again before next harvest and 
finish the ease on the 23rd to 29th June 
during my next trip,” The true fast of the 


‘matter seems to bethatthe learned Judge . 


had fixed six days for the hearing of this 
sase specially, and it would disloaate the 
tour programme if the ease was поб ripe for 
hearing on those dates. He had no evi- 
denee before him whatsoever to show that 
there witnesses were not material, There 
was only the affidavit in support of the 
applisation in whieh it is positvely affirmed 
that they were material, Не, therefore, 
refused to issue any sommissionsa even for 
the witnesses for whose examination on aome 
mission an order had been. preyiouly passed 
and although both sides agreed to the i issue 
of a eommission. 

Against this order an applisation in revi- 
sion is filed, and the main question that we 
have to deside is whether this Court has 
power, under.sestion 115 of the Code of 
Civil Рговейпге in revision, to deal with this 
interloeutory order. On the general question 
of the power of the Court to deal in revi- 
sion with interlosutory: orders, there was 
at one time a general eonsensus of opinion 
sould not do so. Butin 1887 in 
the esse of Dhapi v. Ram Pershad (1) the pre. 
vious rulings were considered and it was 
held that the word “ ease " is wide enough to 
inslude an interlooutory order and that the 


(1) 14 C, 768; 12Ind, Jur, 97; 7 Ind, Deo, (к, в.) 509, 
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words “record of any ease ” inelude so mush 
of the proseedings in any suit as relate to the 
Igterloautory’ order. The learned Judges 
proseed to point out that there would be cases 
where irremediable injury may be done 
toa party by ап interlooutory order made 
without jurisdistion, and unless the words of 
the seetion are elear beyond all doubt to 
the contrary, they sould not believe that 
the Legislature intended sueh an injury 
to remain without a remedy. Thie view 
was also taken in the ease of Amjad Ali 
„V. Alt Hussain (2), though it is true that 
ina later ease of Ohandi Roy v. Kirpal Roy 
(3) Woodroffe, J., expressed the view 
obiter that speaking for himself, he should 
have thought that interloeutory orders did 
not some within thessope of sestion 115, 
The Allahabad- High Court had, however, 
taken a sontrary view, snd the Bombay 
High Oourt in Motilal v, Nana (4) 
agreed with Allahabad, though the learned 
Chief Justices appears to have  aeeepted 
the view that the word "ease" was wide 
enough to inelude an interlosutory order. In 
Rameshwar Singh v. Sadanand Jha (5) the 
Patna High Court held that an error of pro- 
cedure resulting ina failure of justise is a 
material irregularity and ia open to oorreo. 
tion by the High Court under sestion 115. 
That was а ease in whish the suit had 
been dismissed on the ground that the plaint 
was defestive without affording the plaint. 
iff an opportunity of suring the defect. In 
Sawan Singh v, Rahman (6) the Lahore 
‘High Court held that a High Court has 
power under its revisional jurisdiation to 
deal with and to set aside, if певеввагу, 
an interlosutory order, but the interference 
was only permissible when the interlosutory 
order was so unjust and likely to put 
things into so ineonvenient a position that 
irreparable harm would be done to the 
applieant. The matter was again eon- 
sidered by the Patna High Court in Ram- 
eshwar Narayan Singh ү, Bikhanoth Koeri (7) 
and the Oourt held that it had the power 
in eases where irreparable damage would 
result, А Beneh of this Oourt in Civil 
. (2) 6 Ind. Cas. 574; 16 С, W. N, xo 12 EH Ј, 519. 
(8) 10 Ind. Cas. 808; 16 О. W. М. өз 
‚ (4) 18 B. 36; 9 Ind. "Dec. (х. в.) 68 
8 55 Ind, Cas, 445; 2 U. P, L з (Pak) 29; 1 P. 


L, T. 188, 
(6) 55 Ind, Cas. 739. 
- (7) 58 Ind, Cas, 281;5 P, L. J, 550,1 P. 1. T. 668. 


Revision No. 108 of 1919 took the other view, 
but they gave no reasons and merely fol. 
lowed the preponderanee of authorities, The 
later cases were поё notieed by them, 

In our opinion the expression “ease” 
used in seation 115 is deliberately used in 
places of the word “suit” or any other 
susah expression, because it is an expression 
of wide applisation and would sover every. 
thing that would require to be dealt with 
by the High Court in the exereise of its 
revisional jurisdietion. We agree with the 
desision in Dkapi v. Ram Pershad (1) and 
we hold that the Court has power under 
sestion 115 to deal with interlosutory ap. 
plieations and willdo so by way of setting 
aside the order somplained of, when no 
appeal lies direstly from the order and 
sufficient grounds exist peremptorily salling 
for its interferenee, even though the suba- 
tanse of the order may be one that sould 
be brought up on appeal from the final 
deeree in the suit, The Court should not, 
as an ordinary rule, interfere with orders 
passed іп the exercise of а diseretion, pro. 
vided there has been some attempt at any 
rate to exereise that diseretion judieially, 
it should not interfere unless irreparable 
damage would be saused by holding its hand, 
This view was taken in Ohetiy Firm, V. V. M. 
v. B. M. A. B, Arunachallum Oheity (8). 

Dealing with the present application, we 
find thatit was open tothe Oourt, in the 
exeraise of its dissretion, to refusa the ap- 
plieation to examine witnesses on eommiasion. 
Bat the Court has made no effort whatever 
io sonsider, in the exercise of its jurisdietion, 
the essential fasts. It was the duty of 
the Court, in the first plase, to eall for proof 
that the witnesses were material I6 should 
have satisfied itself that their examination 
was of real importanse and that the evidence 
that they would give would refer to matters 
that were essential to a right desision, It 
made no effort to do this atall. The Court 
overlooked the fast that as regards 5 or 7 of 
the witnesses inaluded in the subsequent list 
orders had already been passed allowing them 
io be examined on commission, and the faet 
that they had not already been examined 
was due to its own order, direeting that they 
should not be examined untila later stage 
in «һе sase. The Court failed to consider 
what fasts broughtout in the examination 

(8) 23 Ind, Cas, 876; 8L.B, R, Т1, 
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ard ,rors.examinalion of the defendens it 
was recestary. to prove; ог support by tle 
evidence.:cf:other witresses. 16 jumped to 
the eonelasigon that both parties were. acting 
merely to eerve their private spite and поб 
witha view 4o placing their sases before the 
Conrt inthe’ best possible manner, This 
зав an error of prosedure which amounted 
to material irregolarity and would bring 
ihe ease within tbe powers of this Court to 
seb in revision. In the next plaee, as 
regards the question whether the Court 
should. ast atthe present stage to set aside 
this order, we have to sonsider what the 
result would be if we did not ваб, Both 
parties would eome to trial withcut the 
evidense that they eonsidered essential being 
taken. It is no doukt true that this order 
sould be.deslt with in appeal from the 
deeree, when 16 is passed, But if the evi. 
dence of these witnesses is really materia), 
there would be no course open to the Ар. 
pellate Court but to remand the oase in 
ordér that an opportunity might be given 
to the ‘parties to adduce their evidence, 
"The decision in appeal would be passed a 
‘year or more at least after the deoree in 
the suit, and by that time many of tke 
witnesees might be dead, or it might be 
impossible to.find them with the result that 
' tbe party who desired to.site them would be 
deprived of their evidence. To oome to 
trial and judgment without evidence must 
lead in euch a ваке ав this tothe whole of 
the proceedings being cet aside. It involves 


great expense and delay’and, in our opinion, 


16 ean rightly be caid» that irreparable 
dawuage might be done to one or other of 
the rarties, Mr. Das for the respondent 
before us expressed the hope that, we should 
be: able to hold that we had power to ir- 
terfere in revision and would set aside the 
order, and he merely referred us to a 
certain number of decisions and put before 
us the point that ought to be desided. Both 
parties desire that we shonld interfere, and, 
in. our opinion, the Court has power to in. 
lerfere and this is à suitable case in which 
we should interfere. We, therefore, accept 
ihe spplisation and set aside the order of 
tha 28th May 1940, and remand the sare 
‘to the lower Court with direotions to 
re-admit the original application forthe 
examination of the-witnesses on comneissio?, 
ог toreseive а. fresh applieation. This is 
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Ъсевоєе jt in raid {Ев fewe of ike witreseea 
entcred in {Бе origirellisb have row return- 
ed to Burma and eculd be examined hefore 
the Court, We further direat the Court (о 
tülitfy itself ibat tke witresres whore 
‘examination is. asked for rre material wit- 
rester, whose evidenee is of importance for 
the decision of the real iesue in the care, 
and then baving eorsidered tke matter in a 
judisial manner, it .ebould grant or refuse 
the application in respeat of one or more 
or all of the witnesses. We will allow as 
Advoeste's fees five gold mohurs, These 
ссвів to follow the result of the suit. 


Z. K. Ẹ N, н, Petition accepted; 
Oase remanded, 


OALOUTTA HIGH COURT, 
APPEAL FROM AÁPPELLATE вовек No, 1982 
or 1919, 

August 4, 1991, 

Present :—Justioe Sir Asntosh 
Mookerjee, Kt., and Mr. Justiee Panton. 
GURU PROSANNA BHATTAOHARJEE 
— PLAISTIFF— ÁPPELLANT 
versus ` 


MADHUSUDAN CHOWDHURY— 


DEFENDANT — RESPONDENT, 

Lease—Fixed term— Renewal clause—Terms on which 
renewal to be taken—Oonstruction of docwmént—Evj- 
dence of user— Evidence Act (I of 1812), з. 98—Ambiguity. 

Where ina lease there'is a covenant for-renewnl 
if the option does not state the terms of the 
renewal, the new lease would be for the same period 
and on the same terms as the original lease in 
respect of all the essential conditions thereof except 
as to the covenant for renewal itself. [p. 826, col. 2.] 

Lant Mia v. Muhammad Basin ‘Mia, 88 Ind. Cas, 
418; 20 О. W, N. 948 at p. 950 and Secretary of State 
v, Forbes, 17 Ind. Cas, 180; 16 О. L. J. 217, applied; 

‚А kabuliyat for a tera: of nine years executed ky 
the defendant in favour of the plaintiff stated that 
after the termination of the tenancy the defendant 
would make a dosra bundabosta. In asuit by the 
plaintiff to eject the defendant on the termination 
of the first term of the tenancy: 

Held, that the provision in the lease operated-as a 
renewal clause entitling the defendant to take a 
second Settlement on the same terms as the 
previous tenancy. [p. 826, col. 2.] : . 

Where an instrument contains ambiguity, evidence 
of user under it may be given in order to show.the 
sense in which the parties used the language and 
their intention in executing the instrument, whether 
the ambiguity be patent or latent, "p. 826, co], 1.1 
+ Watcham v. Attorney-General on behalf of the 
Government of the Hast Africa Protectorate, {1919) A, 
О. 533 at pp. 537, 540; 87 L.J. P. О, 150; 84 T. L. 
В. 481; 120 L, Т. 268, referred to. 


Appeal against a deeree of the Officiating 
Subordinate Judge, Rungpur, dated tho 29th 





Vol. LXIV] INDIAN 


CASES. 625 


GURU PROSANNA BHaTTad 1ARJEE 9, YABRUS DAN 030WDSURY, 


July 1919, affirming that of the Munsif, 
First Oourt at Kurigram, dated the 23rd April 
1918. ' 

FAOTS appear from the judgment. 

Babu Atul Ohandra Gupta, for the Appel.r 
‘lant.—The plaintiff lessor sued defendant in 
an astion -in ejestment. Both Courts dis- 
missed the suit. The lease expired in 1393, , 
» They rely on the sase of Lani Mia v. Muham- 
mad Basin Mia (1). My point is that the 
Oourts did not properly interpret the 
dosument, They hold that the sovenant 
for renewal stood against the plaintiff and 
that 15 days’ notiee was insufficient. The 
Qourts below did not sonsider the evidence. 

. Exhibit 1 is the present kabuliyat in whioh 
there ara the words “bad mead dosra bando. 
basta amate asite? Fn- Exhibit 3, which was 
в lease exesuted by the vendor of defendant 
to plaintiff in 1310, the same -words oesur 
' as also in Exhibit 4, whish is a kabultyat 
dated 1307 by a still earlier tenant. All 
these leases provide that in sase of default 
the land would be let out to any other 
tenant. I submit dosra bandobasta does not 
mean в sesond Ssttlement on the same 
terms, It means a sesond anda different 
Settlement on an enbaneed rent. In his 
defensa the defendant says he had no objes- 
tion to tho lease axsept to the takiugofa 
new bandcbast, Refers to Dani Mia v Ми. 
hammad Husin Mia (1), И аіслат у. Attorsey- 
General on behalf of the Government of tha Hast 
Africa Frotectorate (2). I submit the ease 
ought to go baek, . 


Babu Surendra Chandra Sen, for the Re- 
Bpondent,—The dooument is not ambiguous, 
. The words mean that the fresh Settlement 
would be made with me on expiry, The other 
terms would hold good in aesordanos with the 
prineiple laid down in Lani Mia v. Muham- 
mid Easín Mia (1), The Cour's below have 
considered all the dosuments, Dosra means a 
second Sattlement, On what terms it із to 
take ее} the lease does not . mention, 
There cannot be any more slear words. 
It would bs renewal if I take a fresh 
Settlement and it won'd ba upon the gama: 
terms, Нз cannot settle the land with a 
new tenant so long as Ї am ready to take 
fresh Settlement, 

Babu Atul Ohandra Gupta replied briefly, 

(1) 88 Ind. Cas. 448; 20 ©. W. М, 918 at p. 950. 


(3) (1919) A. O. 688 at pp. 537, 540; 87 1,7. P. 
C, 160; 84 T, І, R, 481; 120 L, T, 268, 


JUDGMENT.—This is ап appeal by the 
plaintiff in an action in ejestment, The 
defendant exeouted a Kkabuliy:t in favour of 
the plaintif on the llth May 1908 fora 
term of nine years to expire on the 13th April 
1917, Ав the defendant did not give up 
the land on the termination of the tenaney, 
the plaintiff inetituted the present suiton the 
15th June 1917 after servise of notise to 
quit. The defendant pleaded that the 
kabuliyat sontained what waa in essenee a 
renewal olause for nine years, that he had 
offered to assept a new tenaney, but the 
plaintiff had wrongfully refused and that 
ennssquently he was entitled to remain 
in ossupation for a further term of nine years 
as ifa new tenaney had bsen oreated in 
his favour. Haalso urged that the notice 
served was inadequate, It is plain that no 
question of notiee arises, as the snit has 
‘baan brought on the termination of the 
‘tenaney ; if іп law the tenaney has terminate 
ed, the plaintiff is entitled to jest the 
defendant, without sarvise of notics to 
quit. Consequently the only question for 
copsideration is whether the provision in the 
lease operated as а renewal elauss and 
entitled tha defendant to  sontinue in 
ossupation for a sesond term of nine years. 
This question has been answered against the 
plaintiff by both the Courts below, On 
the present appeal it has been argued that 
the kabuliyat has been misinterpreted by 
the Courts below and that in substanse there 


. was no renewal elanse of the sespe alleged by 


the defendant. 

The kibuliyat states that after the termi- 
nation of the tenaney the defendant would 
make a dosra bandobasía, The Oourts below 
have taken thia to mean а fresh Settlement 
onthe same terms as the first Settlement, 
Mr. барів has eontended that the expres. 
sion dosra bandobasia is really ambiguous, 
that if means in egsonos a sesond Settlement 
aud that sush Settlement need not bs on 
the same term; as the previous Settlement 
bat may be a different Settlement. In 
support of this argument he has invited our 
attention to two kabulzyats, one executed by 
the vendor of the defendant in favour of the 
plaintiff on the 19th April 1903 and another 
exesuted by а previous tenant of the disputed 
fand in favour of the plaintiff on. the 5th 
January 1901. Mr. Gupta has eonfended that 
as the term dosra is really ambiguous, evidenss 
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ds admissible to show its true meaning as 
used in the sontraet under eonsideration, and 
in support of this sontention, he has relied 
upon a desision of the Judisial Committee 
in Waicham v. Attorney. General on behalf 
of ihe Government of the East Africa Protes- 
forate (2), Lord Atkinson stated in that 
'ваве the prinsiple that when the instru. 
‘ment sontains ambiguity, evidense of user 
under itmay be given in order to show the 
sense in whieh the parties used the lan- 
guage and their intention in exesuting the 
instrument, whether the ambiguity be 
patent ог latent. We need not diseuss 
whether one deed should be sonstrned with 
referenee to another unless the two form 
part of the same transaction, Bhagwat Buksh 
‘Roy v. Sheo Pershad Sahu.(3), Kamaleshwart 
‘Pershad Singh v. Kanai Singh (Ramhari 
Singh) (4), Patiram Banerjee v. Kanki. 
narra Oo. (5) and Smith v. Ohadwick (6); 
but let us assume that evidence is admissible 
to explain the meaning of the term dosra and 
that the two kabuliyats mentioned, are for 
4his purpose relevant evidence, In eash 
of these dosuments, the term dosra oasurs 
twice. n опе place, it is stated that after 
the expiry of the term, the tenant would 
take dosra bandobasta, from the landlord. In 
‘another plase, itis stated that if the tenant 
failed to‘ баке a dosra bandobasta, then the 
landlord would be competent to re-enter on 
the land and realize rent by granting Settle- 
«ment to dosra proja. 16 has been contended 
‘that when the term (овга is applied to a 
tenant, it means а new tenant who need 
not nesessarily hold ор the same terms as 
the previous tenant. This may be eoneeded 
and this may show that the term dosra is 
used in more than one sense according to the 
sontext. The question for eonsideration before 
пв is, what is the implisation of the term dosra 
„when used in relation to а sesond Settlement. 
Mr, Sen has eontended on behalf of the re» 
„pondent that in answering this question, we 
eannot overlook that if the argument of the 
appellant prevails, the result will be to nallify 


(8) 21 Ind, Ons. 481; 18 С. 1, J.277; 18 C. W. М. 
m 20 Ind. Cas. 171; 19 C. 1.1. 343; 17 0. W. N. 


1159. 
(Б) 81 Ind. Cas.607; 42 O. 1050,19 0: W, N. 


ч E (1882) 20 Oh, D. 27; 511, Ј. Ch. 597; 46 T. Т. 
702; 80 W. В 691. | 


the elause whish was inserted in the eontraot 
plainly for the benefit of the tenant. If 
dosra bandobasta might be a sesond Settlement 
on sush terms as might be distated by the 
landlord, the latter might destroy the 
protestion afforded to the tenant by imposing 
terms so onerous .and exasting that the 
tenant sould not possibly aesept them. We 
are of opinion that th/s aspset of the 
matter must be borne in mind when the 
sontrast before па is construed, and we 
agree with the Courts below that the inten- 


-tion of the parties was that the sesond Seattle. 


ment should be made on the same terms ав 
the previous  tenaney.  Consequeatly the 
rule enuneiated in Dani Mita v. Muhammad 
Easin Mia (1) on the authority of the deei- 
Bion in Secretary of State v. Forbes (7) besomes 
applisable, namely, that where there is a 
eovenant for renewal, if the option does nct 
state the terms of the renewal, the new lease 
would be for the same period and on the 
same terms as the original lease in respeet 
of all the essential sonditiona thereof exeept 
as to the covenant for renewal itself. We 
hold assordingly that the sovenant.in thia вава 
was а true sovenant for renewal on the same 
terms as before. 

Toe result із that the decrees of the 
Subordinate Judge is affirmed and this 
appeal dismissed with ooste, 


J. P. & B. N. Appeal dismissed, 
(7) 17 Ind, Cas, 180; 16 C, L, J. 217. i 
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PRIVY COUNCIL. 

AcPEAL FROM тне Bumsay Hirau Counr. 
May 9, 1921. 
Present: — Vissount Haldane, Lord 
Atkinson and Sir John Edge. 
SITARAM BHAURAO DESHMUKH 
(згнов DECEASED) AND OTHERS— DEFEXDANTS 
APPELLANTS 

WV versus 
JiAUL HASAN SIRAJUL KHAN 


— Pramntise— Respro NDENT, 
Muhammadan Law—Pre-emption—Agreement fof 
parties—Notice to co-sharer, effect of—Sale, date of-—— 
Intention. 


4,, опе of the two Muhammadan co-sharers in a 
property, sold his shave to & Hindu by a deed, called 
by the parties “а deed of agreement of sale,” stating 
that “a pukka deed of sale” would be registered 
afterwards, A, agreed to give notice to B, the 
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other co-sharer, to buy 4 's share if he desired. In pur- 


suance of this agreement A: at once addressed a letter 
tp B. Бо кау: “Ihave this day sold........my share 
lernen руе you this notice that if you 
are desirous of ригоһавїп ........................уоп will 
be good enough to send me a cheque for the 
&miounb..... sess Dy return of post, and in the 
event of your not replying to із, ог paying the 
money within two days after receipt hereof, I shall, 
without any further intimation to you, close the 
bargain... Upon the receipt of 
this notice B. performed the necessary ceremonies 
in assertion of his right of pre-emption and sent a 
reply “declaring his intention to exercise his right 
of pre-emption ..................” A, taking the ‘view 
that B. had not complied with the. terms of his 


(A/8) letter within two days after receipt thereof, · 


and had, therefore, lost his right, went on with the 
transaction and completed it: 

Held, (1) that the effect of the notice which A. 
gave бо. В, was that the latter had a right of pre" 
emption under'the general law; [p. 828, col. 1.] . 

(2) that the rights of the parties would be 
governed not by the mere terms of the letter, but 
by tre general law; [p. 828, col, 2.] 

(3) that in determining what system of law was 
to be taken as applying and what was to be taken 
to be the daté of the sale with reference to which 
the ceremonies were performed, the intention of the 
parties should be looked at; [р. 829, col, 2.] 

(4) that ‘as the parties represented a full sale as 
having taken place on the dateon which the “deed 
of agreement of sale’ was executed, this was 
Buffücient to justify the pre-emptor in proceeding 
at once to the necess ceremonies and ireating 
that as the crucial time. [ p. 829, col, 1,] 

Jadu Lal Sahu v, Janki Koer, 85 О. 575 and Begam 
v. Muhammad Yakub, 16 A. 844; A. W. N (1894) 
101; 8 Ind Dec. (N. в.) 224 (F. В.), referred to, 

Appeal from a judgment of the High Court 
‘Bombay (Sir Basil Seott, О. J., and Beaman, 
J.), dated the 5th February 1917, reported as 
49 Ind. Cas. 32, affirming a judgmentof the Ad- 
ditional First Olass Subordinate Judge, Thana, 

Sir George Lowndes, K. O., and Mr. Parikh, 
for the Appellant. 

Meser De Gruyther, К, O., and Е, B. Raikes, 
for the Respondent. 

JUDGMENT, 

' - Logn Hanpane.—In this ease several points 
have been referred to in the sourse of the 
argument whish, if they arose, would be of 
great importanse; but, in the view -their 
Lordships take, these points do not arise, 
and they, therefore, find themselves ina 
position £o, intimate at onse the advise whieh 
they will tender to His Majesty, . 

The suit in whish the question arises was 
brought by the original plaintiff, who was 
ihe father of the present respondent, as 
administrator, to reeover from the appel 
lants a quarter undivided share in two 
villages, on the ground that the original 
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plaintiff was entitled to а right of pre emp- 
tion in regard to them under Muhammadan 
Law, The questionis ‘whether the original 
plaintiff had suah a right of pre-emption. 
The ease was heard before the Additional 
Subordinate Judge at Thana, and it went to 
the High Court at Bombay on appeal, It 
same before the Additional Subordinate 
Judge and before the High Court on various 
interlosutory points, but finally в’ deaision 
was given on the issue defined by the Subor. 
dinate Judge, and that desision was affirm. 
ed by the High Oonrt on somewhat 
different grounds, whish are suffieient, in 
their Lordships’ opinion, to dispose of the 
merits of the aase, 

‘The original plaintiff, who is now dead, 
was in the middle of Ostober 1908 entitled, 
as so-sharer with his nephew, to the two 
villages. The original plaintiff had -an 
undivided three-fourths’ share, and- the 
nephew had the remaining undivided quar- 
ter. On the 14th Ostober 1908 the nephew 
sold to the present appellanta, who are 
Hindus, The dosument is called by the 
parties a deed of agreement of sale, and it 
states that the nephew being the owner of 
the fourth share in the two villages oertain 
persons, insluding the appellants, have 
agreed to-purshase the same for Rs, 29,999, 
Rs. 1,000 paid down, and the remainder 
payable in two quiok instalments, and that 
there мав {о be в rukka deed of sale, which 
if was obviously sontemplated would be 
registered. Then they say this, whish is 
important:—“You” (that is, the nephew) 
should also give us a оору of the notise 
whish you. have to-day given to the owner of 
the three fourths’ share, and a  reseipt of 
ihe notiee whieh he will reseive on the day 
of the sale.deed"— And а little further on 
—"]f the owner of the three-fourths’ share 
is willing to purshase your said share, and 
if you and he agree to purchase, you should 
immediately return to us the rupees whieh 
you have reseived from us,” 


That is an important dosument, besanse it 
shows not only that the parties considered 
that they hada full preliminary deed of 
contract of sale, to be earried out, no doubt, 
by a pukka deed to be registered afterwards, 
but they knew that, under whatever was 

` "tho law, the unele might have a right of 
pre.emption under Muhammadan Law or 
under some other law, ard the whole trans. 
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estion was made subjest to the exercise by. 
the unsle of that right. That they knew 
this is phin from the dosument itself, and 
eontemporancousl]y with it there was а 
letter written by*the nephew to the unala, 
aleo on the !4th Qstober 19C8, whioh is 
in these terme:— My dear Unale, I beg to 
intimate that I have thie day sold my one- 
quarter share in the villages of Wahal and 
Patawdbi, for а sum of Rs. 29,999, to"-—the 
. fret appellant and his brothers, “As you 
are an inamdar of the three-fourths’ share 
in the said villages I give you this notice 
that if you are desirous of purchasing the 
said villages for the sum aforesaid, you will 
be good enough to send me a cheque for the 
amount, viz, Rs. 29,999, by return of post, 
and in the event of your not replying to this, 
or paying the mouey within two days after 
` veseipt hereof, I shall, without any further 
intimation to you, elose the bargain and 
obtain the sale-proeeeds." . . 
The effect of that, whioh was obviously 

the dosument whieh the appellants ооп. 
templated should be sent, appears to their 
Lordships to be а recognition that the 
. unele had a right of purehase as pre-emptor 
under the law whish was treated as applying. 
It is far from olear that if that were true 
the nephew had the right to вау: “If you. 
do not reply to this letter or pay off the 
money within two days after receipt hereof, 
I will olose the bargain and obtain the sale- 
proeeeds.” On the contrary the effeot of 
the dosument is an intimation, an admission, 
that there is a law of pre emption whish is 
doubtless, from the way in whieh it is 
referred to, а gen:ral law, and that the 
unole holds under that gererallaw. It is, 
therefore, to the general law that reference 
has to be made to see what these rights 
were. "The unole tock the view, whioh 
indeed if the letter addressed to him were 
true he was entitled to take, that there had 
been а sale, The letter saye: “I have this 
day sold my one quarter share.” "Theunsle 
thereupon performed the eeremonies—there 
are soneurrent findings that the ceremonies 
were fully performed—and asserted his 
rights. He died, and ultimately an 
administrator was appointed in whom his 
right, sueh as it was, was treated by the 
Courts below аё having vested, the reason ° 
being thie; that it was not а sase of an 
unexereised option whieh was said to 


have passed to the administrator, bat an 
‘option whieh the unole in his lifetime had 
aetaally exergised, besanse the unale, almost 
immediately on the 17th Ostaber 1908, 
gaye through his solicitor a formal notise . 
to the vendor, declaring his intention to’ 
6xersise his right of pre-emption and 
asking for the address of the purehaser 
and inspestion of the deeds. The nephew, 
taking the view that the unole had not 
somplied with the terms of  his—the 
nephew's—letter within two days after 
ressipt thereof, and that he had lost his 
rights, went on with the transastion, 
Whether he was within the time or nod is 
not elear, bseause thera is some evidence 
that the letter of the 14th Ostober 1908 
was not reesived until the afternoon of the 
15th and two days from the date of the 
ressipt thereof, whieh was the expre&sion 
used in the letter of the 14th, would not 
be until the 17th avd the letter of explana- 
tion is dated the 17th Oatober, However, 
it is not nesessary to go into that, beeause 
if the view suggested is the sorrest one, 
the rights of the parties would be governed, 
not by the mere terms of the letter, but by 
the general law. 

The unole haviog died, his administrator 
brings the snit to recover the land, The 
nephew had parted with it to the Hindus, 
assuring them that their right was a right 
that was incontestable, inasmush as the 
unele had not eome forward within the time 
stipulated, and thst they sould safely 
complete, which they did, and ultimately a 
sale-deed to them was registered. Тһе 
prcoeedings are proecedings on the part of 
the reprezentative cf the unole to get the land ` 
bask. The learned Subordinate Judge who 
desided in favour of the respondent did so 
ons variely of grounds, but when the sase 
eame to the High Court, the learned 
Judges there thought that it was not neoes- 
sary to go into the question whether there 
was. а loesl eustom of pre-emption cr 
whether, if there wae, it sould be enforeed 
by a Muhammadan entitled to. it against а 
Hindu purehaser, - whieh was another im- 
portant point made in the esse, the appel- 
lants being Hindus, or whether, if there 
was в mere right of pre-emption, it sonld 
be enforeed against a purehaser with notice 
of it, because they said the simple and 
obvious way of dealing with the matter was 
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that all the parties had sonsidered that 
there was a law of preemption whieh 
applied between the vendor and his e». 
Bhbarer and that it was applicable to the 
purshaser, and that the sppellants had, in 
effest, assented to that view, Upon the 
question when the salo bad taken plase, 
-whieh was material, inasmush аз it was 
with regard’ to that date that the question 


of whether the requisite religions and 
other formalities had bean psrformed 
at the proper time must be deter. 


mined, they thought they ought to look 
to what the parties represented to esoh 
other, and they followeda deoieion of tho 
Oaleutta High Court in a озваоЁ Jadu Lal 
Sahu v. Janki Kosr (1). In that ease there 
was a question as to whether there had 
been а sale for the purpose of determiniog 
the applisstion of the Muhammadan prin- 
eiple of pre-emption, ond the learned 
Judges who desided it laid down that the 
real solution was to bs found in deter- 
mining in each sase what was the intention 
of the parties. In the ease before them 
they thought there was no doubt that the 
vendor and vendee did not regard the 
sale as a complete sale until the prise had 
been paid and the deed registered. 


In the present case their Lordships agree 
with the learned Judges in the Bombay 
High Court in thinking that the parties 
represented a full sale as having taken 
place on the 14th Ostober 1908, sufficient 
to justify the unele in proseeding at onee to 
the eeremonies, and treating that as the 
crucial time, The view taken by High 
Conrt is consistent with what was said in 
the ease of Begam v. Muhammad Yakub 
(2). The Ohief Justice, Sir John Edge, 
there observes at page 351, in sonnestion 
with the question whetherthe Transfer of 
Property Aet, whieh required registration, 
` had altered the prineiple of the Muhamma- 
dan Law, whieh. determined what was a 
sale for the purposes of the date in refer- 
ence fo whioh the ceremonies should be 
performed :—"I oaunot think that it was 
the intention of the Legislature, in passing 
Aet No. 1Ў of 1832” (the Transfer of 
Property Aet), "to alter direotly or indirestly 


(1) 85 C. 575. 
(2) 16 A, 344; A, W. М. (1894) 10°; 8 Ind. Dec, 
(x. в.) 2241F. B.). 


. refevenae 


„+= Muhammadan Law of pre emption as it 


existed arid was understood for  santuries 
-prior to the passing of Aot No. IV of 1832.” 

That at all evants is in harmony. with 
the conolusion some to by the High Court 
at'Bambay. ` The sonolusion is, that you are 
to look at the intention of the parties in 
determining what system of law was to ba 
taken as applying and what was to ba 
taken to ba tha date of the sale ‘with 
to -whieh the eeremonies were 
parformed, Taat view is expressed at length 
in the judgment of the High Oourt, and 
their  Lórdships agres with it, |f that 
view із right, as their Lordships think it 
is, it disposes of the whole of the aon- 
troversy in this osse, with the respit that 
the appeal fails and must be dismissed 
with sosts, and their Lordships will, there. 
fore, humbly advise His Majesty ascordingly, . 

£, De Apneal dismissed, 


Solicitor for the :Appellant:—Mr. Æ, 
Dalgado. - 
Solisitors for the Respondent : — Menara, 


T. L, Wilson & Oo. 


OALOUITA HIGH COURT. 
AppaaL FROM ÁPPELLATE DEGCREN 
No, 1288 or 1919, 
August 10, :1921. 

Present ;—Justise Sir Asutosh Mookerjee, Kr., 
and Mr. Jastioe Panton, 
AMARNATH BHATTACHARJEE 
‘AND OTHERS—-DEFRNDANTE— 
APPELLANTS 

Й versus 
Нон'вів Raja HRISHIKESH LAHA 
AND OTHERS—PLAINTIFEZ— . 
Re8PONDENTS, 

Landlord and tenant-~Rate of rent fixed, in pera 
petuity—Proceeding for assessment of fair and equit. 
able HS SUME ом ~Bengal Tenancy Act (ҮШ! 
of 1885), Chap, X. 


A contract of tenancy, which was embodiad-in a 
lease granted in 1833, recited that a lease had 
baen granted to the tenants in 1863 for '& certain 
arcea *&b а rental of 2 anuas рэг bigha,.that in 
1878 the village was surveyed by the landlords 
with the result that ths tenants having baen found 
to be in occupation of excess lands, the addi. 
tional area was assessed a5 tho rate of 2anuas per 
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bigha aud that thelandlords couldat their choice make 
a survey at anytime and ifon measurement the 
tenants were found to be in occupation of a larger 
area, they would be liable to pay rent for the excess 
at the rate of 2 annas per bigha. It was further pro- 
vided that the tenants would be in occupation from 
generation to generation and that if any additional 
sum were levied by the Crown, the tenants would 
pay a proportionate amount thereof: 

Held, onthe facts of the case, that the tenancy 
was not only permanent and heritable, but was also 
ERN at a fixed rate of rent, [р. 830, col. 2; p. 881, col. 
1, 

Robert Watson d^ Co. v. Radha Nath Singh, 1 O. L. Т, 
572, -Katyayani Debi v. Port Canning and Land Im- 
provement Company Limited, 25 Ind, Oas, 274; 190. W.N, 
56, Port Canning and Land Improvement Co. v Katyani 
Debi, 68 Ind. Cas. 522; 461. A. 279; 87 M. 1, J. 
678; 17 A. L. J. 1001; 1 U. P. L. R. (P. C.) 91; (1920) 
M, W. N. 160; 24 0. W. М, 863; 111. W. 296; 
4T C. 280; 22 Bom. L, R. 437; 82 C. L, J. 1; 27 M. L, 
Т.7195 (Р. O.), referred to. 

Appeal against a deeree of the Spesial 
Judge, Midnapore, dated the 15th Maroh 
1919, aficming that of the Revenue OMsor, 
Camp Mahishadal, dated the 14th June 
1918, 


FAOTS appear from the judgment. 


‚Ок. Dwarkanath Mitter (with him Babu . 


Sániosh Ooomar Pal for Babu Satcowrip ii 
Roy), for the Appellants:—The kabuliyıt is 
dated the 27th Daeember 1886 (1494 B. 8.), 
The aggregate rent payable by the tenanta to 
the landlords in reapest of the 83 bighas and 
odd of land was Gxed at Rs. 10.6 5 gundas. It 
is a permanent and heritable tenure. It 
lies upon the landlords ta show that the rent 
is not fixed in perpetuily. Refers to Port 
Oanning and Land Improvement Оо. v. Katyant 
Deb; (1), The tenure was oortainly a 
mukurrari tenure, as the two elements of 
heritability and parmanenee are established. 
Robert Watson & Co, v. Radha Nath Singh (2). 

Babu Narendra Chandra Bose (with him 
Babu Satyendra Nath Mitter and Nalin Ohandra 
Pal}, for the Respondent (who appeared) :— 
The idea of the onhaneement of rent is not 
exeluded by the contrast. Sestion 7 of the 
Bengal Tenansy Ast san operate, As there 
are no words regarding fixity of rent, sestion 
7 of tlie Bengal Tenansy Ast ean some into 
play in support of the landlord’s position, 
There is the option of the Zemindar to 
measure the land aud enhanse rent. The 

(1) 68 Ind, Cas. 522; 481. A. 279 at p. 282; 37 
M. L. J. 578; 17 A. L, J. 1081; IU. Р.І. В. (Pe cJ). 
91; (1920) M. W. N. 160; 24 0. W.N, 369; lt L, W, 
296; 47 О. 280; 22 Bom; L. R, 437; 82 0. L, J. 1; 27 M. 
L. T. 195 (Р. O.). 

(2) 10, L. J. 872, 


defendants admit that it was a thika tenancy 
for twenty-three years. Thika ryott ie a 
temporary lease, There was no selami paid 
when the patta was exohanged. 

De. D. N. Mitier not ealled upon to 
reply. 


JUDGMENT.—This is ап appeal by tha 
tenanta ina prosseding under Ohapter X of. 
the Bengal Tenancy Aot for assessment of 
fair and equitable rent, The substantial 
question in sontroversy between the parties 
is whether the disputed land ia held at a 
rent fixed in perpetuity The Courts below 
have answered this question in favour of the 
landlords. f 


The status of the appellants must be 
determined by referenss to tha sontrast of 
fenaney, whish is embodied in а lease 
granted onthe 27th Desember 1866, This 
dosument resites that on the 4th December 
1863, a lease had been granted to the tenants 
in respsot of 32  bighas 12 cottas and 8 
chitiaks of land at a rental of 2 aunas per 
bigha, that the aggregate rent was Rs. 4 
&nuas 5 per year, that in 1879 the village waa 
surveyed by the landlord, with the result that 
thetenants were found in ossupation of an area 
of 83 bighas 1 cotta and 18 chtttaks, and that 
thereupon the additional area of 50 bighas 14 
cottas 5 chiitaks was assessed at Rs. 6 5 anhas 
10 gundas at the rate of 9 annas per bigha, 
The aggregate rent payable on the date of 
the oontract in respect of 83 bigkas 1 
cotta and 13 chittaks was thus fixed 
at Rs 10-6.5 gundas, payable in twelve 
instalments spesified in the sehedule. The 
dosument further stated that the landlordá 
sould at their shoice make a survey at any 
time and that ifon measurement the tenants 
were found to be in ossupation of a larger ares 
than the area previously вревійей, they would 
be liable to pay rent for the exeess at the rate 
specified, namely, 2 annas per bigha, Thera 
were two other provisions in the document 
whioh throw light on the question now under 
consideration. In the first plase, it was stated 
that if any additional sum wera levied by tha 
Orown, the tenants would pay в proportionate ' 
amount thereof. In the sesond plase, if wad 


. provided that the tenants would be in oseupas 


tion from generation to generation, though 
they would not ba entitled to transfer the 
land without the permission of the landlords, 
Weare of opinion that the tenaney [thug 
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ereated was not only permanent and heritable 
but was also held at a fixed rate of rent. The 
significant fasts sannot be overlooked that the 
rent was fixed at the rate of 2 annas per 
bigha in 1866, that on the dissovery of 
additional lands in the possession of the 
defendants the exaess area was assessed at 
9 annas per bigha in 1881, and finally, that 
it was moreover provided that if thereafter 
at any period further exeess lands were dis- 
sovered in the possession of the tenants, the 
exsess area would be liable to be assessed 
at the rate of two ànnas per b;gha, In our 
opinion, one inference only can be drawn from 
these eireumstanoes, namely, that the rent was 
fixed in perpetuity at 2 annas per digha, 
The view we take is in conformity with the 
prinoiple explained -by the Jndieial Oom- 
mittee in a series of eases reviewed in the 
jadgments of this Court in Robert Watson 
$ Оо. v. Radha Nath Singh (2) and Katyayant 
Debi v. Port Oanning and Land Improvement 
Company Limited (3); the decision in the ease 
last mentioned has been affirmed by the 
Judisial Committee; Port Oanntng and Lard 
Improvement Оо. v, Katyant Debi (1). 

' The result ів that this appeal is allowed, 
the desree of the Special Judge set aside and 
the applieastion for enhancement of rent dis- 
missed with sosts in all Courts, Е 


“BOM, Appeal allowed, 


(8) 26 Ind, Cas, 274; 19 0. W, N 66. 
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LOWER BURMA CHIEF COURT, 
Seoonp Oivin Arran No. 178 or 1920. 
May 12, 1920. 

Present: — Mr, Justise Higinbotham, 
MAUNG YAUNG SHWE-—DRRFENOANT— . 
APPELLANT 
versus 
MAUNG SIN ву uis ATTORNEY 
MAUNG MYAT LON—PrAaINTIFF— 
RESPONDENT, 


Animals, law of —Wild animal —Elephant— Escape 
and re-capture—Ownership, 


A person can have only a qualified property ina 
wild animal, and if such animal escapes to its 
former liberty, such qualified property in it is 
lost. [p. 832, col. 1.] 

There are animals, which although naturally wild; 
may cease to come within the category of wild 
animals. [р. 832, cols, 1 & 2.] 

Mahadar Mohanta v. Balaram Gagoi, 85 0. 418; 12 
О. W. N, 647, referred to. 

Elephants are animals which, though by nature 

peculiarly amenable to training and 
quickly become tame. If any such tame and 
trained . animal goes off with a wild herd of 
other elephants and remains at liberty sc long that 
when recaptured, it requires to be dealt with and 


. trained as if it were a wild animal, which had 


never before been tamed and trained, it 
would be correct to say that it has reverted 
to its natural state and is in fact в wild animal, 
In such case, the former owner would lose all 
property in it. But if on recapture it is found 
to be tame and can be put to work again almost 
at once, it would be incorrect to say that it is a 
Шрот ору сы dni 

апааат опата v, Davaram 4 
C. W. N. 547, followed. Se аыр: 

Sesond appeal from а desision of the 
Divisional Judge, Tenasserim, eonfirming that 
of the Divisional Judge, Tavoy. 

Mr, Kyaw Din, for the Appellant, 

Mr. Ginwala, for the Respondent, 

JUDGMENT.—In this ease the plaintiff 
sued the defendant for the retürn of hia 
elephant whieh. he had oaught in his 
keddah. The plaintiff sometime in 1915 
puréhased the elephant from Maung Ba Dwe 
and haditin his possession until the 6th 
June 1917, when it got lost in the jungle, 
It remained in the jungle until June 1918, 
The defendant in his written statement took 
up the attitude that he knew nothing of 
any sueh purchase and that he had saught 
the elephant in the keddah  assording to 
law. The Court framed one issue only, 
with eonsent, namely, "whether the elephant 
in suit belongs to the plaintiff or not?” The 
evidenee was led on the question of identi- 
fieation of the elephant as the one whieh 
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the plaintiff had purshaseJ, and both Courts 
have held that the plaintiff bas snaseeded 
in proving that the elephant saught by the 
defendant was the same as the тера pur. 
ehased by the plaintiff. . 


The Е. ЕРРЕТИ has brought the 
ease up on sesond appeal ani the grounds 
of appeal 1 to 7 raise а legal question whioh 


namely, whether the elephant having return- 
ed to its wild state, tha plaintiff had not lost 
his: юру it. > 


The : : poiat should: hava been raised y the 
dáfendant in tbe. Original Court and it eould 
hot ba raised . in the 6asond appeal to. the 
detriment of the plaintiff, who had no op- 
portunity of ‘salling evidenos having а 
bearing on-the point, But the defendant having 
raised - the point for the first time in this 
Oonrt,. if the point is to be desided, the de: 
sision must rest on the recorded evidence, 
although no evidenss was spesially adiuaad 
bearing on the point. f 


Bý the eommon law of England whish 
ів “applieablé to this ease, a person ean have 
only а qualified property ina wild: animal, 
and .ifaueh animal esespes to its former 
liberty, sudh. qualified property in it is lost, 
Volume. I,..Halsbury’s Laws of England, 
paragraphs: 798,799, Їб is nesessary, theres 


fore, in this oasa to eonsider whether on 


the evidenee the defendant-sppellant’s ёоп. 
tention, that when he resaptured the elephant 
it was a wild animal,. aan be sustained. 
‘Elephants are animals whieh, though by 
nature wild, are  peenliarly amenable .to 
training and quickly become tame. If any. 
-Buoh , tame and trained animal should go off 
with a wild herd of other elephants and 
remain at liberty во long that when reoapt- 
ured,. it had to be dealt with and trained as 
if it were a wild animal, whieh had . never. 
before been tamed and trained, I think it 
would be correst to say that it had 
reverted to its, natural state and was 
in fast a. wild animal. : la such | case, tha: 
former owner would have lost. all property: 
to it, „Bat if on resapture it was found tp. 
he tame, and sould be „pub .to work again 
almost at ones, І think it. would bs incorreat: 
to say that it was a-wild animal- The view: 
hat there are animals, | whish although! 
E е 
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uitarally wild may esase to come within 
‘the eitbegory of wild animale, is supported. 
by the dasision їз Mahalır Mohanta v. 
~Balaram Gaggi (1), whish was a ease very 
similar, ; 


The fasts as found by both the lower 
Courts show that the elephant in question 
was purehased: by the plaintiff respondent 


was not raised in either of the Courts bslow, * from Maing BaDwein 1915 after it had 


baen in his hands for about six months, and 
bad been trained, It remained in the 
'plaintiff'a possession for отаг опе year aud 
а half and was then lost in June 1917. Tha 
plaintiff made в searoh for 16 and then 
‘offered a reward for ita resapture, In Jung 
1918 it was rasaptured by the defendant. 
appellant io his keddah, Wohon it was 
reoaptured, it seams to have been able fo bs 
“putto work within avery short time, whish ` 
indisate: that 15 was already a tamed ` 
animal, Botb Ooarts have held that it was 
tanied and trained and not wild at the tima of 
its reeapture and sinos it had been working 
for over eighteen months before it eseaped, 

the ‘finding would seem to be aorrest. The 
defendant appellant, thereforé, is not áble to 
show that theelephant in this ease was in’ 
faot a wild animal and his aontention that the 
plaintiff has lost his property in the elephant 
.soneequently fails, . 


The appeal is, therefore, dismissed with 
conis, 
2. К. Appeal à даті, 


2 


(1) 35 C. 413; 12 C. v. N. 517. 
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LOWER BURMA CHIEF COURT. 
Oxtmitan APPEAL No. 185 оғ 1921, 
May 6, 1921. 

Present; —M t, Justice Daskworth. 

н. M: BUSOOF AND ANOTHER—À Q0U3ED— 
APPELLANTS ` 


versus m 


EMPEROHR— RESPONDENT, 

: Oriniinal Procedure Code (Act V of 1898), ‘ss, 283, 
272, 344, 687—Joint trial — Simultaneous. trials with 
aid ‘of Asseasors—Irregularity—Ilegality. 

‘ive persons, 2coused, of the satné class of offences 
vith reference to the same: sort of property, were 


mmiitted to stdnd their trial before a Court of! 


Rea The Sessions Judge, thinking that a joint 
trial of all would-be void for  misjoinder of 


charges and of accused persons, split the case into- 


two cases, Two of the accused were tried in one 
aud the remaining three in the other case. All the 


accused were placed in the dock simultaneously: 


and both cases were heard simultaneously , with the 
aid of the same set of Assessors. A number of 
witnesses were common to both cases and each witness 
was first examined in one case and then, where 
mecessary, in the other. There were separate and 
qomplete records with a separate judgment in each 
caso: 

' Held, (1) that the five accused wero siubetdntially 
Fia togèther i in two simultaneous trials ; Гр, 837; col, 


(2) that the two trials were “prohibited in the 
mode” in which they were conducted; Гр. 838, col, 


3) that the simultaneous hearing of the two 
casos by опе set of Assessors was more than a mere 
irregularity; [p. 837, col. 1,] 

(4) that neither set of acoused could be benefited 
by the two cases being heard simultaneously and 
that nothing but prejudice to them could arise 
therefrom ; Гр. 837, col. 2.7 

(5) that one case should have been adjourned 
under section 844, Criminal Procedure Code, while 
the.othér was being tried ; [p. 886, сої. 2] - ' 

(6) that the matter regarding the simultaneous 
Hearing of the cases by pne. get of Assessors and 
the matter of neither case haying been adjourned 
under section 344, Criminal Procedure Code might 
be ourable under section 587, but that as the mode 
of trial was ilegal, section 587 had no application ; 
Гр. 838, col; 1 

Tu) that apart from any question as to failure of 
justice the trial was vitiated for ilegality and must 
bo sot asido . Ep. 888, col. 1.] 

Hossein Buksh v. Empress, 6 О, 96; 6 O. L. В. 529; 
8- SHome’ L. R, о; 8 . Ind. Deo. (x. в.) 68, Queen 
у, Sheikh Bazu, 8 W. R. Cr. 47; B. L. В. Sup. Yol. Or, 

“750; Queen- Empress v. "Chandra Bhuiya, 20 О. 587; 
10 Ind, Déc. “(N. з.) 365, Sdhadev Ahir v. Emperor, 
80. W. N. 844; 1 Cr. 1. J. 199, Ala Dya у. ` King- 
Empéror, 5 P. R. 1906 Or; 4 Cr. І, J. 75; 116 P. 
І. В. 1907 and Subralimania. Ayyar v. King-Emperor, 
25 M. 61; 11 M. L. J. 233; 8. Bom. L. R. 640; 28 I. А. 
2 1D BO. W.'N. 860; 2 Weir 271; 8 Sar. Р, 0. 7. 160, 
(P. „Оўут referred to. 


'Oriminal s'ppeal against an order passed 
ss | 
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by the Sessións Judge, Prome. 

Mr. Giles, for the Appellants, 

Mr. McDonnell, fcr the Crown, 

JUDGMENT.—For several years som- 
plaints had been made to Messrs, the Irra- 
waddy Flotilla Company that goods consigned 
frem Rangoon by their steamers to пр. 
$ountry statione were found оп árrival to 
have been tampered with, It was auspeated 
by the authorities eoneerned that a gang 
was at work engaged in systematis pilfer. 
ing of goods from steamers. The Oriminal 
Investigation Department were requested to 
euquire into the matter, with the result that 
five men were plased on their trial at Prome. 

* The present appellants, Н. М, Eusoof and 
Abdul Kbnudue, were sonvisted by the Sessions 
Oourt, Prome, under seation 413 and section 
413 read with seetion 109 of the Indian Penal 
Code, respeotively, and were mentensed to 
Figorous imprisonment for five and three 
years. 
* This judgment deals with the preliminary 
point taken op by Mr, Giles on behalf of 
these two appellants, that the trial of his 
clients was illegal, inasmueh as they were, 
in effest, tried jointly at one trial with the 
„other three aaeused persons (Kassim, Ismail 
and Мого] Huq) in another ease (Sessions 
Trial No. 79 of 1920), The’ Magistrate 
had eommitted five aeeused to stand their 
trial before the Court of Session, bnt 
the learned Sessions Judge split the sase 
into two triale, namely, the present case 
'agairst the two appellants and Sessions 
Trial No. 72 sgainat Kassim, Ismail and 
Nural Hua. He thovght apparently that 
the trial of all five aesused together would 
be void.on assount of misjoinder of sharges 
and a9sused persons, In the ваве now under 
appeal the two appellants were, as I bave 
stated, convieted. Inthe other ease, Seasiona 
Trial No. 79, the learned: Judge acquitted 
all the three asoused, chiefly, it would 
seem, beeause he held, after taking the 
opinion’ of the Assessors, that there was 
still a misjoinder of eharges and sosused’ 
persons, I might add thatthe Losal Govern. 
ment has sinee- filed an appeal against the 
order -of acquittal in thi&'latter'ease, Mr, 
Giles’ contention is that; in spite of the 
astioh taken by the learned Sessions Judge, 
all five aosused persons, ineluding his two 
sliente, were plased in the doek at onee, 
snd were, in effect, all tried together at 
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one trial—the witnesses being really only 
examined ones against the two sets of 
seansed, the evidence taken against his 
eliente, while they stood up, being then 
sopied ont and utilized against the other 
three aesused, as they, in turp, were made 
io stand up in the dosk. At the. same 
time he urges that there was only one 
set of Assessors, who, sontrary to law, 
heard the two sases simultaneously, instead 
of successively, while neither ease was ever 
adjourned by any order in writing in order 
to enable the other ease to proseed, In 
faet, he eontends that it would be fareieal 
to say that there were two separate trials, 
whilst his clients (not to mention the three 
men eonserned in the other ease) were 
gravely prejudiaed, so that justice has 
misearried—that very much more than an 
irregularity eurabje by sestion 537 of the 
Oriminal Prosedure Code was oeommitted— 
and that the trial of his elients (and of 
sourso of the other three men) was void 
ab initio for illegality,’ Mr. Giles pressed 
this point with so mush іпвівёепее, when 
the question of bail was under sonsideration, 
that, with the consent of Mr. MeDonnell, 
who appeared for the Crown in both oases 
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before the Sessions Court and who appeared ` 


for the Crown here, І called for a report 
from the learned Sessions- Judge as to what 
had aetually -oseured in his Court, I was 
Jed to take this eourse also owing to the 
slose similarity between many of the 
depositions of the witnesses in one asse and 
the other, and because Mr. MeDonnell deni- 
ed eatogorieally that Mr. Giles had been вог. 
reotly instrueted as to the prosedure adopted 
in the Sessions Court. 

.I will now give the report of the essions 
Judge verbatim, It is aa follows:— Ia 
these two oases: the five nesused appeared 
in the box simultaneously, As there were 
a number of witnesses eommon to both oases, 
my practise was to ‘examine eaeh witness 
fret in Oase No. 67 and then if necessary, 


again in Oase No. 79. The aseused were . 


divided into two distinet groups and, in 
order that there might be.no mistake, 
gash group was ordered to stand up before 
the examination of the’ witness in  hjs 
partieular ease and was told that -evidenss 
was being taken in his sase. There aould 
be no possible ground for mistake as to 
which ease was proceeding. А sertain 
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amount of routiné information in the sesond 
ease was elisited by questions from the 
rasord of the first ease by the Advooate 
for the prosesution, who was furnished for 
this purpose ‘at his request with a copy 
of the record of the first ease,. This sopy 
was taken simultaneously with the deposi- 
tion to my dietation by my  Bensh Olerk, 
ав I was unable to write. This explains 
certain’ similarities of  phraseology-in the 
opening sentenses of the depositions in both 
the first and’ sesond eases. The evidense 
of the Magistrate Ba Shin (19th proseeu. 
tion witness in ' Case No, 67) was read. ` 
aloud by him and resorded a sesoud time 
in. Oase No. 79 by the Beneh  Olerk in 
my ргевепев and hearing. This explains 
the onurious error by whioh а totally irrele-- 
уап  oross.examination appeared от the 
resord of Oase No, 79 and was strusk ouf 
by me, as by an oversight І had allowed 
Ba Shin to sontinue reading after the end 
of the examination. No two depositions 
were taken simultaneously and the procedure; 
followed by me appears to be warranted 
as yell as sonvenient. I would point out 
that whatever objections might possibly 
be raised to the’ prosedure, if valid, would. 
apply only to Case No. 79, whioh does 
E jue the subjeot of the present appeal.” ` ` 

Giles at onea sontended that even ` 
on ЖО? report, there was sufficient material 
to show that the trials were really simul- 
taneous, and so were void for. illegality, 
but, at the same time, ` һе . pressed the 
point that. the report must be inaseurate, 
not ‘only &osording to his.instruotions, but 
also judging from the internal evidenee of 
the tworeeords, Mr, MeDonnell,; on the 
other hand, stated that the report of the 
learned Sessions Judge was, substantially 
eorrest, but that it omitted, 'sertain fasts, 
which not only tended to prove that there. 
had been two separats trials, but ` also 
explained the similarity. in ‘the depositions 
in the two eases-to whieh I hava already’ 
referred. He added that- the . proesdura 
adopted © was to be &ssounted for by the- 
desire. of the ` Sessions , Judge  'and" 
himself.” to ` avoid undae. . harasément of. 
witnesses, who eame--from riverine stations 
ad distantly situated as Yenaugyaung and” 
Dannbygu, He admitted that it was боггаа! 
that all five assused were placed in tha 
dosk at thé same time, and that, whan q 
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witness was examined in ons оззе, the 
asoused sonserned were madeto stand up, 
while the others sat down. He stated 
that .the slerk who typed the deposition, 
as distated by the. Judge, made a, earbon 
eopy thereof, whieh, in the form of a "proof," 
was handed to himself (Mr. MeDonnell). 
Thereupon the other assused were орцвей 
to stand up in the dosk andthe first set 
to sit down, and Mr, MeDonnell, from the 
"proof, questioned the same witness in 
detail. In each sase, headda, eash set of 
aseused had fall opportunity to arosa-examine. 
In this way the elerk (who again typed 
the second deposition as dictated by the 
`, Judge) in answer, usually to the same 


question, wrote out, usually, the same answer, 


- I must here add that the learned Sessions 
Judge, owing to an injury to his hand, was 
unable himself to write or type the depositions. 

Mr. MaDonnell prodused before the Court 
some of the oarbon sopies to whish he 
alluded. Mr. Giles sontended that he was 
quite unable, in the interests of his clients, to 
acsept this as oorreot, He was aware, he 
said, that his position involved impntatioris 
upon both the Judge and the learned Counsel 
sonaerned, but he would not abate therefrom, 
He tirged that, when the depositions in one 
ease are aompared with those in the other, 
it is impossible to believe that what both the 
learned Judge and Mr. MoDonnell have stated 

' gan be the trath. Не stated that һе. relied 
on the internal.evidense of the records 
themselves to show that, as a matter of. fact, 
there san only have baen one trial of the 
two eases, and on the fact that the two 
oases were tried simultaneously by one set of 
Assessors. 


: Mr, Giles called attantion more especially. 


to the following witnesses :— 

(1) Maung Ba Shin, a Magistrate, ргозвоц» 
tion witness No. 20 in this sase and prosesu- 
tion-witness No 19 in Sessions Trial No. 79. 
It is stated by the learned Sessions Judge and 
Mr. MaDonnell that after this witness had 
been examined in Sessions Trial No. 67, the 
witness himself read out his ‘deposition 85 


evidense inthe other ease —а fast whieh led ` 


ta the anomaly of a sross examination, which 
was irrelevant in the sesond вазе, appearing 
in the deposition taken down by the olerk 
from what was read out, This, of вопгве, was 
irregular and illegal, However, Mr. Giles 
argues that the sesond deposition was nothing 
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more than a typed бору of the first, and that 
the fasts as stated above аге inassurate. I 
would stats that the eondition of the deposi- 


“tion is sush that either version might bs 


воггевё. 

(2) The examination- in-ahiof of Manng 
Po Kyaw, 5th prossaation witness, is almost 
in the same words as it is in Ssssions Trial 
No. 79, where he figures as 6th prosecution 
witness. 

(3) It is the’ same with the evidenas of 
Po Han, 6th prosssution witness in this ease 
and 7th prosesution witness in Sessions Trial 
No. 79, and 

(4) with that of Aung Gyaw, 23rd pro- 
sesution witness in this case and 22nd prosesu- 
tion witnessin the other. In regard to the 
deposition of his last-mentioned witness, 
Kassim, one of the aesused in Sessions Trial 
No; 79, purports to have been given an 
opportunity of cross-examining in Sessions 
Trial No. 67, 

(5) Proseaution witness No. 28, Kin Poon's 
deposition in this ease is identieal with thas 
in Sessions Trial No. 79. 

(6) Maung Ba Kyaw, 38ih шаан 
witness and d4th prosecution witness, 
apparently made depositions in both eases 
(as in the other instaness, on the same day) 
whish are, to. all intenta and purposes, 
identisal, and Г note similar eorrestiona in 
each deposition. Farther, in eash deposition 
oosar the words “I have had several times 
eomplained," whish, iftwieg diatated by an 
English Judge, is a strange solesism indeed. 

(7) Bagilal, 39th prowesution witness and 
35th prosesution witness, has two prastisally 
identiaal depositions to hia eredit. 

(8) The: depositions of Maung Po Thit, 
43rd prosesution witness and 32th proseaution 
witness, som mence identisally, . 

(9) Those of Saw Yu Byan, 44th prosesu. 
tion witness and 40th prosesution witness, аге 
in the same words. itis the same with (10) 
43th prosesution witness and 45th proseeution 
witness, Tan Teo Weong, and with that of 
(fl) 52nd prosesution witness and 5186 pro« 
sesution witness, Man Singh, except for the 
last few lines. There аге also slight corres. 
tions in ink. ` 

Besidps these witnesses referred to by Mr. 
Giles, I have noted some others :— 

The evidense of Maung Pyu, 40th proseen- 
tion witness and 36th prosesution witness, 
tends to show by the deposition in Sessiong 


. witness No. 
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Trial No. 67 that the:two евеев were in reality 
tried together. The aseured in Sessions 
Trial No, 79 are referred to in Sessions 
Trial No. 67 as thongh evidense was being 
given against them there. I would also refer to 
the depositions of proseeution witness, No. 2, 
Ali Azzam, who is proseeution witness No. 2 
in the other case. When Batbaeharjee was 
re-salled on tbe 19th January 1921 and 
examined in Sessions Trial No. 67, he is made 
to give evidenee against Nural Нод and 
Ismail, two of the seaused in Sessions Trial 
No. 79, and the two statements are very 
similar in each case. 


I would refer to the evidense of Ohein' 


Swan, proseeution witness No. 25 and 24, Chie 
Seng, prosecution witness No. 27 and 26, Tan 
Po 8n, posesution witness No. 31 and 29, 
Kar Hin, proseeution witness No, 23 and 30, 
and Lim Khee Jan, proceoution witness No. 46 
and 43. 

The evidence of Abdul Rahim, proseeution 
85 and 49, is important. In 
. Sessions Trial No. 79 his evidense deals with 
Eusooí's ease, though Епғооѓ is the first ao- 
eused in Sessions Trial No. 67. 

The evidense of Tun Baw, proseoution 
witness No, 96 and 52, is remarkable for the 
same reasons as that cf Abdul. Rahim. He 
speaks of '' Eusoof now before the Court ” in 
Sessions Trial No. 79, though Eusoof is not an 
aceused person in that ease. 

These instanses are sufficient to show 
pretty elearly that there are grounds for 
thinking that matters were, to say the least, 
very much mixed up inthe two trials, and 
that many depositions, except as to srosa: 
examination, are identioal. 

I must now decide whieh version is core 


xest— that asserted by the Sessions Judge and. 


Mr, MeDonnell, who were of оопгве both 
present throughont all the proseedings, or 
that now urged by Mr, Giles and deduced by 
him prineipally from the internal evidence of 
the recorder, : 

І may say at onse that in.other depcaitions 
I find divergeneies of language, contents, and 


form, which go to sorroborate the versions: 


ofthe Judge and Oounsel as to the prosedure 


adopted. ` 
Taking all the oireumstanses intg cónsi- 


deration, I think there san be no doubt that Ч. 


must aceopt as sorreetí what the learned 
Sessions, Judge and Mr, MeDonnell have said, 
That being. so, I then have to deside 
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whether the two oases were tried separately 
ап required by law (sestion 233, 2nd portion, 
Oiminal Prosedure Code), or whether they 
were, contrary to law, tried together in what 
amounted to two simultaneous trialr, 

There are, of course, separate and aomplete. 
гөвогів ‘with separate judgments in sash 
ease, but itis admitted that this in itself is" 
not suffeient. The question is were the 
two. sasea tried separately, apart from the 
actually written reeords. 

No doubt the learned Sessions Judge (and 
Mr. MoDovnell if, as would appear, he 
soquieseed in the arrangement) . was guilty 
of very grave irregularities, On the faats 
stated by him, the question is whether these 
grave irregularities were sush as ean be. 
sured by cestion 537, Oriminal Prosedure 
Code, or whether there has been such illegality 
as would vitiate the trial. - 

In order to deside whether sestion 537 
applied, the Court might have to go into 
the merits,in order to determine whether 
there has in fast been a failure of justiae-— 
the fast being borne in mind that objections 
to the mode of trial do not appear to have 
been raised before the Sessions Court, 

As towhether these irregularities were 
sueh as to render the trial illegal, it must 
first be remembered that, according to law, 
the first вава should have beentried quite 
separately from the ssaond. The first ease 
might have been adjourned by an order in ` 
writing under sestion 344, Criminal Prosedure 
Oode, ‘for suffisient reasons, whilst the. 
gesond was taken up, but itis quite elear 
that nothing of the sort was done, Farther 
although under seetion 272, Oriminal Pro. 
aedure Code, it is laid down that the same 
Jury may try,or the same Assessors may 
aid in, the trial of as many aceused persona. 
“suosessively ав the Court thinks fit,” in this 
iustanoe the same Assessors heard the two 
eases simultaneously, 

In Hossein, Buksh v. аран (1) it was 
stated: "By the words the same Jury may 
try as many eases, ets, wa understand 
that one trial is to follow the other. The. 
law does not sontemplate that two trials 
shall beeondueted piesemeal.” I must point. 
out that this ease refers to trials by Jury, 
whore verdist is final, whilst in the present 
instanoe we are dealing with trials with 

(1) 6 C. 96; 6 C, L, R, 629; 3 Shome L, R, ud 3 
Ind, Dec. (к, 8) 88, Е 
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the aidof Assessors, ‘whose opinions are not 
Dinding onthe Judge in any manner, Tae 
ease just quoted slearly differentiates the 
two points of view and implies that in the 
‘opinion of the learned Jadges it was eonseiv. 
able that the same rule, £e, that the trials 
were oontrary to law, would not hold good 
in the oase of trials with Assessors, They 
referred to an older вазе of Queen v. Sheik’ 
Baeu (9). * 

These two oases were what is known as 
triala held "in parallel lines,” that is to say, 
when there are eross-sases between two 


fastions ina riot, Naturally, the fastsare not ` 


similar to those of the present ease. 

In Queen Hmpress v. Chandra Bhutya (3) 
auoh trials were held to bs opposed to the 
ordinary law, bot it wasfound that it was 
not nesessary to set aside the oonviotions in 
all instances, and the distinetion between 
~ Jury trials and trials with Assessors pointed 
out in Hosssin Buksh ү, Empres (1) was 
onse more emphasized, 

The өзвэ of a trial by Jury is very different 
from that of a trial with the aid of Assessors. 
The distinction is readily geasped. What 
might reasonably ba held illegal in the ease 
of the former, that is to say, two cases 
eoming before the Jury simultausously, 
appears to have been in at least two oases 
held to have been not nasessarily illegal i in 
oases tried with Assessore, batin my opinion 
the law, as laid down in seetion 272 of the 
Criminal Prosedare Code, is equally alaar in 
regard to either ease, aud that law is that 
the two oases must be heard separately 
‘and впозевзітеЇу, in order that the minds of 
‘the Jury or Assessors may not ba aonfused, 
Sestion 285 of the Oriminal Prosedure -Code 
shows that the opinion of the Assessors is 
nesessary, even though the Sessions Judge 
ia not bound thereby, and it would bea 
mere faroe to hold that it made no difference, 
' even supposing that the opinion of the Agseas- 
ors was based upon utter mental sonfusion, 

I regard the simultanaous hearing of two 
oases by ons sat of Assessors aw more than a 
mere irregularity. 

In Sahadsv Ahir v, Emperor (4) it waa 
held.that the simultaneous trial of eross- 
rio‘ing oases was not a fatal illegality, 
that it was an irregularity earable by sestion 

(2) 8 W. В. Ог, 47; B. L. В. Sup Vol. Or, 759, 

(3) 20 О. 637; 10 Ind. Dec. (x. в) 365: 

(4) 8 С. W. N. 814; 1 Or. L, J. 192, 
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517, Criminal Prosedare Code, and that in 
some ways the two rival sets of assased 
were astually benefited thereby, А 

However, inthe ease of Ala Dya v, Kings 
Emperor (5) it was held that aueh trials 


were {nob merely irregular, but also 
altogether illegal. In this ease the judg- 
ment of their Lordships of the Privy 


Oounsil in Subrahmanta Ayyar v. Bings 


Emperor (6) was relied upon in support of 


the decision, 

It is now moreover geuerally held that 
trials in parallel lines sannot take plase. 

Ithink, there ean be no doubt that in this 
instanoa the five aseused were substantially 
trie} togethar in two simultaneous trials, 

These wera not cross oases of rioting, and, 
in effect, were in по way sonnested with 
опе another, exaepting in зо fav as the sama 
olass of offenses, with referónss to the same 
sort of property and samplaint, were dealt 
with in eaoh sase, 15 ia manifest that 
neither set of assused sould be benefited by 
the two sare: being heard simultaneonsly 
and that nothing but prejudies to them sould 
arise therafrom, 

In Subrahmanéa Ayyar’s cass (6) their тга. 
ships laid down (slearly with referense to the 
911 portion of seati эп 233,Criminal Proaadure 
Code) that they "were unable to regard 
the disobedienas toan express provision as to 
a mode of trial as a mere irregularity,” апі 
again, “when the Code positively enaeta 
thatsash а trial as that whieh has taken 
plass here shall not be permitted, to say that 
this contravantion of the Code somes within 
the deseription of error, omission, ог 
irregularity, would be an extraordinary ex. 
tension of that braush of the Criminal Law" 
—te,, “The remedying of mere irregularities, 
familiar in most systems of jurisprudenes.” 

I think that the learned Judges in Sahadev 
Ahirs case (4) overlooked these passages 
Privy Oounsil 
deeision. Itis to ba observed, mcraover, that 
their referense thereto was extremely brief, 
and that they apparently did not note that 
the desision laid down broad prinsiples of 
law reliting to joint sharges and trial. 

To use their Lordship?! own words, I 


(53 5 P. К. 1906 Cr; 4 Or. L, J. 75; ИВР, L, R. 
1907. 

(6) 25 M. 61; Il M, E J, 233; 8 Bom. L. R. 515; 
28 I. A. 257; 5 C. W. N, 865; 2 Weir 271; 8 Sar. P, O 
J. 1€0 (Р, O.). 
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.regard these two trials as being “prohibited 
:in the mode” іп whieh they were sondusted. 

The matter vegarding the simultaneous 
-hearing of the sass by one set of Assegsors 
‘and the matter of neither sase having been 
‘legally adjourned under sestion 344, Oriminal 

Prodedure Code, might be eurable under seo: 
‘tion 587, but where, ав I hold to be the ease 
there; the mode of trial is illegal, I sonsider 
‘that seetion 537, Criminal Prosedure Code, 
is not applicable. 

: I, therefore, sonsider that the trial of the 
appellants, quite apart from any question as 
‚фо failure of justise, was vitiated for illegality 
‘and must be set aside, 

ORDER.—The eonviotions of the appel. 
Jants and the sentenses passed upon them are 
:S66 aside, and in the meantime, they will be 
‘kept as under-trial prisoners. Ав to whether 
zl should order a fresh trial of the appellants, 
_I will pass orders after hearing Messrs, Giles 
.and MeDonnell further. 
~ B De Convictions and sentences set aside, 
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OgiMINAL APPEAL No. 178 or 1921. 
August 29, 1921. 
Present:—Mr. Hallifax, A, J. O., and 
Mr. Dhobley, A. J. C. 
LOCAL GOVERNMENT—— APPELLANT 
, versus 
JAILAL RAUT—Acocsen— RESPONDENT, 


, Penal Oode (Act XLV of 1860), ss. 84, 118, 114, 302 
p Assault— Death Common intention — Murder, 


When one man sets about trouncing another with 
a heavy lathi, and still more when two or more 
‘do ве, itis more than merely likely that one blow 
at least will, land on the head of the man attacked, 
-however careful his assailants may be to avoid the 
head, and that he will die of fractured skull in 
‘consequence. [p. 839, col. 1.] 
: Every sane person of the age of discretion is pre. 
sumed to intend the natural and probable conse- 
‘quences of his own act and in deciding what are the 
natural and probable consequences of an act the 
only safe rule to apply is to regard every actual 
consequence ns & natural and probable consequence 
unless and until the contrary is affirmatively shown. 
[p 889, col. 2.] 

Jhagru Gond v. Emperor, 1 N. L R. 184; 2 Or. L. J. 
746, relied upon. 


M.and J. attacked L. with ‘heavy tathis, infond. 
ing to give L. a sound beating. М. struok him twice 
onthe head, knooking him senseless to the ground, 
and J. struck him onthe back three or four times 
ashe lay. Г. died of fracture of the skull _сапзей 
by the blows dealt him by М; 
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-Bahelia and Sital Ohhairi 


‘as he lay. 
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' Held, that J. Maced in the intention with which 

M. hit L, which was to cause such bodily injury 
as was sufficient in the ordinary course ofnature to 
cause death, and that under section 34, Indian Penal 
Code, both were guilty of murder. [p. 889, col. 2.] 

Jhagru Gond v, Emperor, 1N. L. R. 184; 2 Or, L. J. 
746, followed, 

Appeal against an asquittal order passed 


by the Sessions Judge, Raipur, on the llth 


"May 1921, in Sessions Trial No, 5 of 1991, 


Mr. 9. P. Dick, Government Advosate, 


for the Appellant. 


JUDGMENT.— The fasts of this sase and 
the- evidenee to supportthem have already 
been examined in at least two appeals, of 
whieh the last was the appeal of the 
respondent Jailal against his sonvistion оп. 
those fasts and that evidenee for an offense 
punishable under sestion 325 of the Indian 
Penal Code. That having been dismissed, 
the present appeal has been filed under 
the orders of. the Loaal Government against . 


- the aequittal of the offenee of murder involved 


in the sonvistion under sestion 325. The faeta 
eonstituting the .offense, the proof of whieh 
need not be disenssed again, are these, Jailal 
Rant and Manbodh Bahelia with Anjoria 
Bibaeked one 
Laehhman Babelia in а quarrel outof a ^ 
village feud, There were other members of 
their party with them, butit has been held 
that the participation of any of them in the 
attaek, even as abettors, has not been prov- 
ed. Anjori and Sital struek Lashhman 
Bahelia with heavy айя about the head 
‘and body, knoeking him down and break- 
ing his arm. Laehhman Raut ran to the 
assistanoe of his master Lashhman Bahelia, 
whereupon  Manbodh and Jailal attacked 
him. Manbodh struck him twiae.on the 
head with an iron-bound lathi; knosking 
him senseless to the ground, and Jailal 
etrusk him three or four times on the back 
Lashhman Haut died four days 
later of a frasture of the skull caused by the . 
blows dealt him by Manbodh. 

In the Sessions Court where Manbodh 
and Jailal were tried jointly on a sbarge 
of murder in respeet of the death of Laehh. 
man Raut, Manbodh was convicted of 
murder, on the prinsiples laid down in 
Jhagru Gond v. Emperor (1), and Jailal was 
eonvieted "ander sestion 325 read with seetion 
84, Indian Penal Code, with respest to the 
injury on the head of ‘Lashhman Raut. ” 
Itis sontended in this appeal that Jailal's 

1) 1 N. L. B. 184; 2 Or. G. 7, 746. 
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" gonvistion shonid also be of an offenea 
+ punishable under sestion 302 of the Indian 
Penal Code, It was pointed out in argu- 
„ment as a-eurious anomaly thatif it sould 
be held proved that one more of the otber 
.members of their party who were present 
on the oesasion had joined. with Manbodh, 
‘Jailal, Anjori and Sital in the attask, ог 
had merely ineited and eneouraged them in 
it, there wonld be no question whatever 
about Jailal being equally liable with 
Manbodh for'the murder, but as only four 
took part in it the matter is open to some 
doubt, the reason being thatin the former 
ease sestion 149 of the Indian Penal Code 
‘would apply and make every member of the 
unlawful assembly liable for the murder, 
whieh they all knew ' io be 
‘to be aommitted іп  prosesution of 
their common objeet of trouneing the two 
men with heavy laihis, whereas in the 
latter ease, whieh is governel by section 
Sá of the Code, eaeh person would be liable 
for an aet done by another only if he 
shared with the other the intention to do 
that. ast, not merely if the ast, though 
` outside the intention common to them both, 
was known by-him to be likely to be done in 
. furtheranee of that intention. 

Sestions 113 and 114 of the Indian Penal 
Code would reconeile the anomaly if it existed. 
Jailal abetted the attask on Lashhman Rant 
by helping Manbodh in it, and if he knew that 


the attack was likely to result in the murder: 


of Lashhman Raut, as it did, he is to be ocn. 
sidered, under sestion 113, to have abetted 
the murder, and under seetion 114 he must be 
deemed also to have sommitted it. Now it is 
-e manifest, ifonly from the very large number 
of eases in whieh this has happened, that when 
one man sets about trouneing another with a 
heavy lathi, and still more when two or 
more do é0,,it is more than merely likely 
that ‘one blow at least will land on the 
head of the man attasked, however careful 


his assailants may be to a void the head, and . 


that he will die of a fractured skull in боп. 
Bequenee, Jailal, therefore, did know that the 
attask he abetted was likely to eause the 
death of Lashhman Rant in that way, and 
he must be treated as having abetted the 
killing of Laehhman, at whieh he was present. 

But the application of the two un- 
questionably sound  prinsiples enunsiated 
in the ease of jhegru Gond, already men. 
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tioned, take us still farther, and makes all 
the pafrtisipators in the attaek liable for 
the astual result of it, whieh was the death 
of Lashhman Haut, not merely as having 
known that result to be likely but as having 
intended it. Those prineiples are that “every 
sane person of the age of diseretion is pre- 
sumed to intend the natural and probable 
вопвєдпепвея of his own aet," and that in 
desiding what are the natural and probable 
sonsequenses of an aot "the only safe rule 
to apply is to regard every actual eonse- 
quenee asa natural and probable вопведпепве 
unless and until the eontrary is affirmatively 
shown." Now the astual eonsequense of 
the attask by Manbodh and Jailal on 
Laehhman Raut was the killing of Lashhman. - 
It was, therefore, the natural and probable 
eonsequense unless the sontrary appears 
from the eireumstanses, and they do not 
even tend to indicate the eontrary but rather 
strongly support the eonelusion. Jailal is, 
therefore, to be presumed to have intended 
the killing of Lashhman Raut, and under 
Bestion 34 of the Indian Penal Code he is 
equally liable with Manbodh for his death. 
The ast was done by Jailal and Manbodh in 
furtheranee of the sommon intention of 
killing Lashhman and Jailal is liable for it 
as if it had been done by him alone, It is 
not nesessary to repeat the reasons for hold- | 
ing that that killing was murder, whieh also 
are based on the prinsiples quoted above 
from Jhagru Gond's case (1). - 

For all these reasons -we hold that 
Jailal Raut was guilty of murder in respect of 
the killing of Laehhman Raut and eonviet 
him acsordingly, 16 is not neeessary to state 
the reasons whish justify us in refraining 
from passing the sentenss- of death, as they 
are obvions and have already been stated in 
the oase of Manbodh, Jailal Raut is sen- 
tensed ninder sestion 302 of the Indian Penal 
Oode to transportation for life. | 

а. в. р. & 8, D. Appeal allowed, 





LOWER BURMA ОНІЕЕ OOURT. 
OnriursAL Revision No. 59.B or 1921. 
April 6, 1921. 
Present: —Mr. Justiee Higinbotham. 
e. МА SAW YIN-—PzrITIONNS 
* vérsus Б 
EMPEROR—Respoxpent. 


Penal Uode (Act XLV of 1860), зв, 182, 211 —F'a]s* 


“B40 
МА SAW YIN t, EMPEROR, 


Information — False charge — Procedure, : 


"Where there have.been Court proceedings i im con- 
Bequence of a false report to the Police, section 
211 óf the Penal Code isthe appropriate section to 
apply and is’ во in any event, wheró the case is a 


serious one, but this does. nob make a proseontion ~ 


. under section 182 of the Code illegal, Itis a question 
of expediency whether the High Court will quash.a 
conviction’ under section 182 “and direct a tr ial ‘ander 
section 21], Indian Penal Code. [р; 840, cdl, 
€o1.:1.] 

"Quéen-Empress v v. Raghu Tiwari, 15 A 336; . A. W.N. 
(1893) 131; 7 Ind. Dec. (N. в.) 982, Hardwar Pal v. 
Emperor, 16 Tid. Cas, 6 0; 84 А. 522; 10 A: L. J. 61, 
18 Or. LJ. 702, Emperor v, Sarada- Prosad Chatterjee, 
82 0.180 at р. 185; 2 Сг. L. д. 171, Bhokteram v. Heéra 
Kolita, 6 O. 184; 2 Ind. Dec. 
Lal Mullick, In the ‘matter of, 7 O. L, В. 882, Giridhari 
Naik v. Empress, 5 C. W. N. 727, Avaya Tatoba Munde 
v. Emperor, 20 Ind. Cas. 747; 16 Bom, L. В. 574; 

- .2 Bom, Cr. О. 86; 14 Cr. І, J. 49!, Mi Ngwe v. Mi 

Chit, 15 Ind, Cas, 992; U. B. R. (1912) I, 136 18 Cr. 

L. J. 076 and Madras High Court Proceedings, ! st May 

1872, ТМ, Н, ©. R. App, 5, referred to. 

Reference made under seation 438, Orimi- 
nal, Procedure Ocde, by the Sessions Judge, 
Prome, for review of an order paseed by the 
First Olass Township Magistrate, Thegon. 

JUD GMENT,—In this case the eomplain. 

эр lodged a falee report with the Poliee 
that certain persons had stolen, inter alia, 
some money and gold belonging to her. As 
she was not satisBed with the investigation 
by: the Poliee, she algo somplained to the 
Magistrate. The Magistrate held that so 
' far asthe money and gold were ooneerned, 
and these seem to have been the mest 
important portion of the alleged stolen 
property, the report and complaint were 
false. Proeeedings were, therefore, taken by 
the "Police under sestion 182, Indian Penal 
Code, against t the complainant, 

It is euggested that the proecedings under 
gestion 182 are illegal and that proseedings 
under eeotion 211, indian Penal Code, should 
have been taken. The learned Sessions 
Judge has referred to certain rulinga in 
support of this sontention, bnt they do not 
reem to carry the matter as far ag that, 

The Allahabad High Court haa held in 
the ease of the Queen-Empress v, Raghu 
Tiwari (1), that as soon ав а false report is 
lodged, the offense under sestion 182 is com. 

“plete and that eriminal proseedings are 


2р, 80, 


not nesessary to complete the offenes. That 


the Magistrate has a diasretion as to whisk 
geotion he will proseed under, but that 

(1) 15 A. 836; A, W N. (1893) 111; 7 Ind, Deo 
(б. э) 982. 


Leu GB 
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(к в.) 728, Russick . 


—— 


поп 


proceedings under sestion 211 or 182 should 


not be commenced until the pending orimi-. 


nal proceedings instituted in ‘eoneequenes ‹ ‘of 
the report have been diepored of, i 
Tn the ease of Hardwar Pal v. Emperbr 


(2) in whish Oonrt proseedings had resulted. 


from the report of the Poliee, the same Conít 
held that the offence -of making a falee 
sbarge falls under -both seations.. The 
Caleutta High Court ‘in the ease of the 
Emperor v. Sarada Prosad- Ohatterjee (8), 
after reviewing the authorities, held ‘that 
"The law still remains as it was laid down 
in Bhokteram v. Heera Kolita (4), and we 
entirely assept that view, 
Russick Lal Mullick, In ths matter of (5), lays 
down that a prosecution for a false eharge 
may be under section 182 or sestion 211, 
but if the false eharge was a serious one, 
the graver seetion 211 should be applied 
and the trial, should be full and fair.” The 
same Court in Giridhari Naik v. Empress (6) 
held that where: a false eharge is made to 


` the Police of а eognizable offense, the offensa 


sommitted by the person making the eharge 
falls witbin the meaning of seetion 211 and 
not seation 182. "The Bombay High Oonrt 
has taken a different view of these sestions 
and in the oase of Apaya Tatoba Mundé 
v. Emperor (7) has held that where the 
information’ to the Poliee amounts to the 
institution of sriminal proseedings, gestion 
211 and not sestion 182 is applisable. 


That, read with . 


The lower Burma rulings eited by the - 


learned Sessions Judge deal with the ques- 


' tion of the neeessity for a sanstion in eases 


where sestion 211 has been applied, and 
none of them have held that a prosecution 
under seation 182 ів illegal beeausa the 
offence also falla under sestion 211,---The 
weight of authority seems to indisíte that 
where there have been Oourt proesedings 
in eonsequenes of а report to the Polise, 
then sestion 211 is the appropriate sestion 
to apply, and is so in any event, where the 
eases is а вегіопа one, The only reported 
Barma ease direstly bearing on this point 


(2) 16 Ind. Оз», 510; 84А. 923. 10 AL 5.61; 


18 Gr. L. J. 702 

(8) 32 О, 180 at p. 185; 2 Cr. L. J. 171. 

(4) 5 O. 184, 2d Deo. (х. 8.) 728. 4 

(8) 7 C. L. R. 882, E 

(6) 8 C. W.N. 727 

(1) 20 Ind. Cas. 717,15 Bom, L, 3.574; 2 Bom, 
Or. C. 86; 14 Cr, L, J, 491, 


Vel LXIV) | 
EMPEROR 0, SUKHDEI, 


- supports this view, Mi Ngwe у. Mi Ohit (8): 
But- this does-not of reaessity make a 
prbseeution under section 182 illegal 
and the ` Madras . High Court .Гю 
ceedings, lst Moy 1572 (9) has ruled, Аав 
thera is no error in the sonvietion under 
seetion 182 when the false charge befcre 
ihe Poliee is punishable under gestion 211 
and that it is a question of expedienay 
whether the High Court will quash the 
sonvietion for the minor offense and direot 
a trial for the graver one, 

I do not think ‘that the present ease, 
whioh appears to have arisen out of a 
family squabble, ean be said to -be serious. 
Ialso do not understand the Sessions Judge 
to say that the Magistrate had no juris. 
diotion to try the ease summarily, Оп the 
view of the law, as above stated, there also 
does not appear to be any illegality in the 
trial under seotion 182, and as substantial 
justiee seems to have been done in ‘this, 
‘ease, І gee no reason to interfere with the 
eonvietion and sentence: 


AK & 8. D. ` Reference rejected, 


e E Ind, Cas. 902, U. B. В. (1912) I, 134; 13 Cr. 
à 7M, Н, C. В, App. б, 


OUDH JUDICIAL COMMISSIONER'S 
COURT 


OniMINAL Rererence No. 19 or 1920, 
June 22, 1920. 
Present :— Mr, Lindsay, J. C. 
EMPEROR- QOMPLAINANT 
. versus 
Musammat SUKHDEI—Acossen, 


Criminal Procedure Code (Act V of 1898), s, 133— 
Public nuisance—Rubbish thrown on privaté land 
Proceedings under в. 188 mot competent—Penal Qode 
(Act XLV of 1860), вз, 268, 200. 


If rubbish is thrown on а piece of land lying 
between two houses, ‘which is' nob а way or a 
public place, proceedings | cannot be taken under 
saction 133, Criminal. Procedure Code. Bat if rubbish 
is accumulated on one’s own land, action might be 
taken under sections 268,290, Indian Penal Code, or 
some other section of Chapter XIV. 


The Government Pleader, for the Crown. 
Mr. Ghulam Hasan, for the Acqused, 
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FAOTS appear from the following Refer- 
ring Order by the Sessions J udge, Lusknow:— 
“The fasts of this eaae are not in dispute. 
There is some vacant land lying between the 


' houses of the applisant -Musammct Sukhdei 
. and of the opposite party Ram Ratan, on 


which Musammat Sukhdei has thrown rub- 
bish. Both sides olaim the land. The 
Magistrate has, while purporting to ast under 
sestion 182, Oriminal Prosedure Oode, found 
that the rubbish is a publie nüisanee and 
ordered the applieant: to remoye it, but hag 
quite rightly refused to deside to whom the 
land helonge. 

"In revisian it is urged that as the land, 
on whieh the rubbish has been thrown, is 
admittedly not & way —hieh ig er may be 
lawfully used by the 'pnblie'—or ‘a publig 
plaee,' the Magistrate had no jarisdistion to 
take aetion under seetion 133, Criminal Pro- 
eedure Code. 16 seems to me that there ean 
be po gainsaying this argument, 

‘On behalf of the other party it is argued 
that the rubbish was а publio nuisanee, but, 
even admitting this, i& does not follow that 
the Magistrate sould take nation under seetion 
133, Oriminal.Proeedure Code, The seetion 
applienble to a publie nuisanse on private prop- 
erty is sesfion 143, Oriminal Prosedure Code. 
Y, therefore, report the eage to the Court of 
the Judieia] Commissioner under seotion 438, 
Oriminal Prosedure Code, with a rejornmenda. 
tion that the -order of the Magistrate be 


quashed. .The file should be submitted to ' 


the Judieis] Commissioner with any explana. 
tion that the Magistrate wishes to make.” 


JUDGMENT.—For the reasons given in 
the referring order cf the learned Sessions 
Judge, I aseept his resommendation and dis. 
eharge the order which the Magistrate has 
made under the provisions of seetion 133 of 
the Oode of Criminal Procedure. If, as the 
Magistrate says, the rubbish whish has been 
acoumulated by this woman Sukhdei on her 
own land amounts ‘to а publie nuisanse as 
defined in sestion 268 of the Indian Penal. 
Code, the proper eourse would be to have 
proceedings set in motion against her under 
section 290 or whatever other sestion of 
Chapter XLV of the Indian Penal Code ssems 
to fit the ease. ` 


- 9. р. G8. р, : 
Order dischargsd. 
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RAHIM BUX t, EMPEROR, 


OALOUTTA HIGH COURT. 
„Orgrimmar Revision No. 590 or 1921. 
August 12, 19921, 

ax,  Present:—Mr. Justise Teunon and 
Mr..Justise Suhrawardy. А 
. RAHIM BUX PRAMANIK AND отнивя— 
NS ^ PETITIONERS ` 
versus 
EMPEROR — ОрровітЕ Piggy. s 


Criminal Procedure Code (Act V of 1898), ss. 110, 
dis stat persons, not belonging to one village— 
Joint іи not bad in law—Association. , 


The joint trial of several persons in ‘a proceed- 
ing under seotion 110 of the Code of Criminal 
Procedure is not bad in law by reason of, the fact 
that all the acoused persons do not come.from.one 
and the same village, ав that fact is поб, by itself, 
gufficient-for ‘holding that they do not associate 
together. for the purpose of committing offences | “ 


.FAOTS appear from the judgment. . 

Mr. M, 4. К. Faelul Hug, for the Peti. 
tioners,—lI beg to submit that there is 
absolutely no proof of assosiation with proved 
bad eharaeters and for wrongful purposes, 
And eonsequently the joint trial is bad in 
law and eannot be auatained. An objestion 
ton this. effest was taken in both the.lower 

ourts. Mere assosiation is not enough. 

. Association must be with ‘a view.. 
eommission of erimes, The plases where 
they are said to assosiate are publie plases, 
Берега to Nilkamal Das v. Emperor (1) ав 
yegards association. The rule of law as 
regards joint trial does not justify the 
lumping together of a number of persons, 
unless there is very strong evidense ‘of 
&ssooiation for a bad purpose or purposes 
ágainst whish proceedings under seotion 110 
' ean be direoted. 
Mr, Orr was not ealled upor. 


` JUDGMENT, —tn this case, the seven 
petitioners have been directed under the 
- provisions of sestion 113, Code.of Criminal 
Prosedure, read with seobion 110 оѓ, the :same 
Code, to furnish sesurity for their good behavi- 
our for a period of one year.. These seven 
` were tried along with three other persons, 
of whom two have been discharged and 
one has not joined either in the appeal to 
the lower Court or in making this applieation 
to this Court. The point taken | 
Rule is that the joint trial of the efi. 


(1) € O, L. 7, 711 at p. 712; 6 Ог. 1, J, 408, 
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to, the . 


in the ' 


(1921 
. EMPEROR t, GOKARAN, 


` tioners was, in the ‘ sirsumatanees of the 


case, bad in law. This point appears again 
to be based largely on ‘the faeb that, of 
the ten persons, who wers jointly tried, 
eight, insluding six of -the present’ peti. 
‘tioners, belong to one village, while the 
remaining two belong to a sontiguous 
village. 
аввпвей persons do not some from one and 
‘the same village is not, in itself, sufficient 
for holding that they- do not assosiate 
together and sas*oei&te for the purpose, of 
sommitting: offencss. t 
of ‘the Trial Oourt and the Appellate Court, 
we, find that: there is, in fast, ample evi. 
dense of association of these ‘ten реѓвопа 
at various places and it is a legitimate 
inferenos from that evidenas that their 
habitual assosiations in the places stated 
were for the purpose of  esonsosting and 
eommitting crimes, This Rule i ia accordingly 
discharged, 


з. X. Rule discharged, m 
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OUDH JUDIOiAL COMMISSIONER'S 
COURT, 
OxtminaL Rereruxoce No. 27 or 1920, 
July 20, 1920, 
Present : —Mr. Lindsay, J. C. 
EMPEROR-——COxPLAINANT 
versus . 


СОКАВАМ- А сорвир. 


Penal Oode (Act XLV of 1860), s. 863—Kidnap- 
ping not continuing. offence— Keeping kidnapped girl— 
Offence. 


n 


Kidnapping i ig not-a continuing offence, 

- Emperor v. Tika, 26 A, 197; A. W. N. (1903) 288, 
1 Cr. L. J. 661 and Abdur Rahman v. Emperor, 36 Ind, 
Сав. 466; 38 А. 664; 14 A. L. Ј, 785; 17 Cr. L. J. 498, 
relied upon.- 

À minor girl was kidnapped from а lawful 
guardianship and was, thereafter, taken by the 
Kidnapper tothe house of the aocused, who kept 
the girl: 

Held, that the accused was not guilty of an 
offence under section 368 or under sections 363/109,- 
Indian Penal Code. 

. Oriminal referenee by the Sessions Judge, 
Sitapur. 

FAOTS appear from the following Raferr- 

ing Order of the Sessions Jadge, Sitapur :— 
‘Dwo' men, Ram Ratan and .his unele 


Gokaran, were conyisted- by Babu Ram 


The faet, however, that all these. 


From the judgments 
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* Narayan Kaaker, Magistrate of the First Class, 
under sestion 363, Indian Pena! Code, and 
sentenced respectively to six months’ and four 
months’ rigorous imprisonment. The evidence 
showed that Ram Ratan kidnapped a minor 
.girl named Musammat Sadaman from the 
lawful guardianship of her father’s atep- 
mother. Having done so, he took her to the 
-house of Gokaran, his unele, the other aecused, 
while be himself went to feteh money. 
Gokaran took the girl to Ajudhia, and on. his 
‘return he and Ram Ratso and the girl were 
-arrested, Ram Ratan and Gokaran were tried 
‘and eonvieted as above set forth, Ram Ratan 
-appealed,and I have. to-day dismissed his 
appeal, Gokaran did not appeal, but it seems 
to me to be obvious that the learned Magis. 
trate, in eonvieting Gokaran, fell .into the 
- error of.regarding kidnapping as a eontimuing 
offense, That itis not a continuing offence 
is a well-established point of law. It will 
suffice to refer to Emperor v. 
and Abdur Rahman v, Emperor (2). It 
was eertainly held in the former ruling 
that a person aeting from the outset,’ in son- 
eert with the aetual kidnapper may be 
punished for abetment, though he may only 
have joined the latter after the kidnapping 
was eomplete. But in the present ease 
Gokarau was sertainly not guilty of the 
attual kidnapping, whieh is what he was 
sharged with, nor is there any evidenee that 
he had any knowledge of Ram Ratan’s 
designs before the girl was taken to his 
honse. Не says that Ram R:tan then repre- 
. sented the girl to him to ba his wife, Whe- 
ther Gokaran was really told this, believed 
it, and sontinued to believe it, ie, I think,a 
maíter open to sonsiderable doubt,—it is. ia 


evidenas that this aasused afterwards repre. - 


sented the girl to be his own wife. 

- “However that may be, it is elear that 
Gokaran should not have been sonvisted 
under *estion 363, Indian’ Penal Code, nor, 
I think, sould he- have been eonvieted under 
sections 363/109, Indian Penal Code. ..- 

“I accordingly refer the вазе under sestion 
488, Criminal Proaedure Oode, for the order 
of the Honourable Judisial . Commissioner 
with a resommendation that the eonviationand 
sentence passed upon Gokaran be sət aside, 
I do not think the evidense disaloses anything 

(1) 26 А. 197; A. W. М. (1903) 233; 1 Cr. L. J. 661. 


(2) 86 Ind. Cas. 466; 88 A. 664; 14 A, L. J. 785; 17 
Cr. L, J. 496, . > : 
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more than a suspision that Gokaran knew 
the girl to have been kidnapped, so I do not 


think it nesessary to suggest that the eonvie- 


tion be altered to опе under sestion 368, Indian 
Penal Code, or that the ascused bo re-tried 
on а sharge under that sestion, | 
"The learned Magistrate may make any 
explanation he may desire before tha ease is 
referred. ' 
“The exesution of the sentence’ оп the 
assused will be meanwhile suspended; and 
he ean be released on entering into а personal 
bond in the sum of Ra. 200 to appear if and 
when ealled upon." — | 
The Government Pleader, for the Orown. . 
JUDGMENT.—I lave read ‘the referring 
order of the Sessions Judge of Sitapur with 
regard to this ease, in whieh Gokaran wag 
convieted under section 303, Indian Penal 
Oode. For the reasons given in the order 
of the Judge І set aside the aonviction and 
sentence of Gokaran and direst that he be 
released. S zd, 
J. Р, Oonviction set aside, 


`. LOWER BURMA OHIEF СОСЕТ. 
Овіміхаг. Appeat No. 167 os 1921. 
' April 29, 1921. ` 
Present;— Mr. Justioe Heald, `. 
NAG BA TU APPELLANT. А 
| | venus, 
EMPEROR —HuüsrospeuT, ` 
Penal Code (Act XLV of 1880), з. 804—Culpable 
homicide not amounting to aurder—Gnake-bite— 
Burden of proof—Intention—Knowledge. 


. Accused, who professed to be able by tattooing td 


.render persons tattooed by him immune from the 


‘effect of snake-bite, tattooed’a number of villagers 
and then allowed a poisonous snake, which he was 
himself handling, to bite one of them, The man 
who was bitten died at once: 

Held, that the'burden of proving that the accused 
was justified in believing, and did really ‘believe, * 
that his tattooing gave immunity was on him and 
that having failed to discharge the burden, he was 


' guilty of culpable homicide not amounting to murder, 


because he caused death by an act done with the 
knowledge that it was likely to cause death but not 
with the intention or kaowledge necessary to 
make his offence murder. |p. 845, col. 2; p. 846, col. 1.1 
Held, further, thatif he had been able to prove- 
that he honestly believed himself to be able to pro. 
duce immunity, he would have been guilty of а 
rash and negligent act not amounting to culpable 
homicide. '[p. 844, col. 2.] : 
e Knowledge is essentially subjeobive, not objective, 
and, ifa man really believes that a certain result 
will not follow, he ognnot be held to know that it 


- js likely to follow. [p. 845, col, 2.] 


- 844 


NGA Bà TU 0, BAPEROR, 

Queen v. Poonai Fattemah, 12 W. В. Cr. 5 8 B. 1, 
R Cr. 25, Empress v. Gonesh Dooley, 6 О. 8546 
Ind. Jur. 246; 40, L В. 580; 2 Ind Deo. (N, s.) 834, 
Queen-Empress Y. Nga Po Kyin, U. В. R, (1897-01), 
Yol 1 p. 298 at p. 307, Nga Po Kyaw у. King- 
Emperor, U. B. В. (1802.03, Vol, I, Penal Code, 1 
Queen-Empress v. Jamaluddin, Rat. Опер. Cr. С. 
608, Pika Bewa v. Emperor, 14 Ind. Oas. 396; 39 C 
855; 15 О, L. J. 512; 16 C. W. N. 1056; 18 Cr. L. J. 
195, Emperor v Ramava Chennappa, 28 Ind. Cas, 
641; 17 Bom. L R. 217; 16 Cr. D. J. 306, Queen. 
Empress v. Kangla, A. W, N. (1898) 168 and Nga Shwe 
Kin. v. Emperor, SO Ind, Cas. 133; 8 L, B. R. 166; 8 
Bur. L. T, 242; 16 Or, L. J. 681, referred to, 

Oriminal appeal against а sentence passed 
by the Sessions Judge, Myaungmys. 

JUDGMENT.—<Appellant, who professed 
to be .able by- tattooing to render persona 
tattooed by him immune from the effect 
of snake. bite, tattooed a number of villagers 
and then allowed a poisonous snake, whish 
he was himself handling, to bite one of them, 
The man who was bitten died at onse, 
although appellant tattooed him again after 
he was bitten.’ Appellant has been convicted 
of eulpable homicide not amounting to 
murder and sentenaed to three years’ rigorous 
imprisonment. , . 

He appeals and his appeal has been admit- 
ted iu order that the aorrestness of the 
eonvietion under seation 304 may be eon- 
sidered. : i 

In the text books two old Indian -oases are 
sited as authority for holding that the offense 
in such eases is eulpable homicide, 

The first of these ід the саве of Queen v, 
Pognat Katismah (1), whieh was desided in 
1839, In that ease the aesused, who professed 
to be snake. aharmers, perauaded a number of 
. eoolies to-allew themselves to be bitten by а. 
venomous’ snake; believing that they would 
be protestéd -by sharme. Three of the 
persons who were bitten died, and the Court 
held. that the offenses would have been 
murder but that the persons whose death was 
eaused took the risk of death with their own 
consent. ` By “reason of that eoasent the, 
offenae was held to be redused to aulpable 
homieide not amounting to murder and the 
geoused were sentenced to five years! rigorous 
imprisonment. . 

The sesond ease was that of Empress v, 
Gonesh Dooley (2), desided in 1879, and 
was very similar to the present ease, There 


twa spake sharmera were giving a per- 
! эла Я Я 


(1) 12 W. В. Cr. 7: 3 B. L. В. Or. 25, 


(2) 5 O. 851; 6 Ind, Jun, 246; 4 0. L. В, 689; 2 Ind. 


Deo, (м. в;) 834, 
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formanse before a srowd and puta snake 
on & boy's head, The boy tried to push 
away the snake and was biiten on the 
hand, so that he died. It waa held 
that the snake sharmers did not think that 
fhe snake would bite the boy, bnt that 
nevertheless their aet was done with the 
knowledge that it.was likely to вапве death, 
though not with the knowledge that it wea 
80 imminently dangerous that it must in all 
probability sause death. The aosused were, 
therefore, eonvieted of culpable homiside not 
amounting to murder, and the prinaipal 
Offender was sentenced to three увага! 
rigorous imprisonment. АА 
A ease whish was somewhat similar іп 
prinsiple, though the fasts were different 
arosp in Lower Burma in 1881 (Queen: 
Empress v, Nge Айту Ban (8)).' There 
one Aung Ban told his eompanions that if 
they were tatíoced by him ina eertain way, 
they would be mirasulously loosed from 
bonds. One of them, after being tattooed 
by him in that way, agreed ta be bound haud 
and foot ‘and dropped overboard from a 
boat. He was drowned, though his aom- 
panions, insluding Aung Ban, made’ efforts 
to reseue him when they found that he did 
not some to the surfade. Aung Ban was 
found guilty of eulpable homicide not 
amounting to murder and was sentensed to 
three years’ rigorous imprisonment, 
` In an Upper Burma ease, Nga Po Kyaw 
v, King.Emperor (4), superstition played 
a somewhat similar part. A young woman 
eonsented to be beaten by a "saya,". 
іп order to exercise an evil spirit of whieh 
she was believed, and believed herself, to be 
possessed. She was. given more than 100 
strokes with a aane and died of exhaustion. 
The “saya” and his sompanions were eon. 
vieted under sestion 304A and not under 


: gestion 304, and the prineipal offender waa 


sentenoed to six months’ rigorous imprison- 
ment. Dr, Gour (Penal Law, 2nd Edition, 
page 1322) is, however, of opinion that that 
desision was wrong, and in a somewhat 
similar. ease in India [Queen Empress v. 
Jamaluddin (5)} the assnsed were sonvisted 
under ‘sestion 394 and sentenssd to three, 
years’ rigorons imprisonment. 


. (8) U. B. В. (1897-01) Vol. 1, p. 307 foot-note. 
(4) U. B. B. (1802.03) Vol. 1, Penal Code, 1. 
(5) Pat. Unrep. Or, О, 603. А 
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, Ph&re ate several Indian oases [Pika Bewa . 


v. Emperor (0) and Emperor v. Ramava 
Ohennappa (7)) in whieh death was 
esused by the administration of poison 
in the belief that if was a philtre, and 
in thore eases it was held that ‘the offence 
fell under section 304A, but on the other 
hand there isa sase [Quesn Empress v. 
Kangla (8)] in whieh the aseused strack 
а wbite objeot at night, believing it to bea 
ghost, and found that he had killed his friend, 
and in that ease he was convicted under 
section 304 but  senteneed to only two 
months’ rigorous imprisonment. 


In Nga Shwe Kin v, Emperor (9) a man who 
«ut another with a da, believing that by reason’ 
of sharms the.man whom he ent was proof 
against sueh injury, was acquitted by this 


* Oourt, although the man who was ont died, 
the grounds of the acquittal being that the 


deseased believed that he was proof against: 
dà euts and offered himself to be out, aud аё. 
the-aseused also believed that the man was 


- invulnerable, . 


The real question whish arises in such: 


eases is whether the act was done with the 
knowledge that it was 
death, or that it was $0 imminently dangerous 
that it must in all probability cause death, In 
considering that question the learned Judicial 
Commissioner of Upper Burma in Aung 
Ban’s-case (8) eaid: “The believer in. miracles 
musé, -before he  proeeeds to imminently 


‘dangerous actions, be as diligent, as eareful,. 


as full cf good faith as anybody else. 
Before putting his belief to any irrevoeable 
test, he ought to verify... Men must aet with 
ordinary eireumspeetion and on reasonable 
beliefs, although, so long. as they confine 
themselves to mere belief and do not 
proseed to action or omission, they may Hold 


what beliefs they plesse...I do not suppose ` 


that prisoner had altogether given up his 
belief in a natural order. I think he must 

: have known that ‘the act was so imminently 
dangerous that 
eause death, and that the words ‘in all 
probability’ must be taken objeetively, $. e., 

. with reference to the fasts of the world in 
(6) 14 Ind Cas. 195; 39 О. 855; 15 C. L, J, 612; 


16 C, W. N. 1055; 13 Cr, L, J. 195. 
ve ae Ind, Сав, 641; т: Bom. І, R. Т, 16 Cr, 


фу yu "W. N. (1898)'163; `. 
(9): 80:Ind..Cas. 133; 8 L. B.R. 166;:8. Bu D.T, 
242; 16 Cr. L, J, 581, 
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it must in all probability k 
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which we live, not with reference to prisonei’s 
mere opinion or belief about them." On 
еве grounds he sgreed with the earlier 
rulings tothe offest that the offense: would 
have amounted to murder but for the consent: 
given by the deceased. 

With all due respest for so eminent an 
authority, I find it difficult to aecept this 
view in its entirety. Knowledge is essentially 
subjective, not objeetive, and if a man really 
believes that a certain result will-not follow, 
I fail to see how he oan be held to know that 
it is ‘likely to follow. Suppose, for instanoe, 
that a number of men are swimming together 
and some of them in fun push one cf their 
soropapions under, water and he is drowned, 
They must, of course, be held to know’ аба 
person pushed ander water is likely to be 
drowned, but they also know that their 
companion eau swim,and I donbt whether 
they eould be found “guilty of more thana 
rash and negligent ast not amounting to 
eulpable homieide. Similarly inthe present 
ease, appellant must have known that a person 
who is bitten:by а poisonous snake is likely . 
to die, but he'alzo.knew that the deseased 
had been ‘tattooed by him and if he really: 
Believed: that his tattooing gave immunify, 
the two enses would seem to. be . very nearly 
parallel. But the burden of proving that he 
wüs jüstified in, believing, and did. really 
believe, that? hia- ‘tattooing gave immunity 
was on bim, and in this partioular onse I am 
inslitied to. agree with the learned Sessions 
Judge that Бе: вієа ёо dissharge that burden, 
He called one witness, who: swore thdt after 
he had been bitten by a sobra, appéllant ` 
tattooed him and he suffered no ill effeeta 
from the bite, but even if that evidence ie 
true, whieh there is reason-to doubt, 16: would! 
not prove that the immunity was due to the 
tattooing. · He also. ealled a woman, who 
swore that appellant tattooed her amall son, 
aged two, and then allowed him to 
handle a sobra, whieh bit him on the arin, 
The arm swelled and appellant treated it, 
and: the child did not die, I doubt whether 
as в resnit of two such experiehees appellant , 
sould really have believed that he was able 
to produes immunity from the effeots of — 
syake bite, and, therefore, I agree with- the 
Sessions Court that be failed to show that 
the natural presumption of knowledge did 
not apply to him. Under these cireumatanees 
although I am inelined to think that if 
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appellant had been able to prove that he 


honesstly believed himself to be able to. 
produee immunity, he would have been 
guilty. merely of a rash and negligent act 
not amounting to. eulpable homiside, .I 
amof opinion that in this partisular ease 
he was rightly. sonvieted of sulpable homicide 
not-amounting to murder, beaause he caused 
death by an aet done with the knowledge that 
it was likely to вацве death but had neither 
the intention nor the kuowledge певеввагу 
to make his offense murder. Under these 
siroumstances I am not prepared to hold 
that a sentence of three years’ rigorous 
imprisonment was .unduly heavy and I 
dismiss the appeal. 


Z. Ky & HD: ` Appeal dismissed, 


—— 


ALLAHABAD HIGH OOURT. 
Ormar REFERENOE No, 641 or 1921. 
+ November 17, 1921, 
. Presént:—Mr. Justice Stuart. 
JASW ANT— PETITIONER 
versis 

EMPEROR—Oprositz Parry, 
. :Qriminal Procedure (ode (Act V of 1898), ss. 110, 
119—Security for good behaviour—Accused dis- 
charged—Fresh proceedings — District Magistrate, power 
of—Notice. _ ; И 

‘An acoused under section- 110 of the Criminal 

Procedure Code was discharged by a Magistrate 
under section 119 of the Code. On а note being 
put up. by the Superintendent of Police, the District 
Magistrate, without himself taking fresh evidencó 
and without issuing a notice to the accused to’show 
eauso why the order of discharge should not’ be set 
aside, ordered proceedings to be taken up by another 
Magistrate and 


E ed: E "T : 
"Seld, that the order of tho District Magistrate  : 


' eguld not stand and must be set aside, but that.it 


was open to the District Magistrate to issuó'nobioe , 


himself to the acoused to show cause why the 


order of discharge should “not be set ‘aside and the ' 


саве retried, Гр. 847, col. hi] 


(Queen-Emvprees v. Ahmad Khan, A. W. N. (1800) . 
do eec pores v. Iman Mondal, 27 О. 662; 14, 


Ind. Dec (м. 5.),485, King-Emperor v. Fayas-ud.-din, 


в) а р 
24 A. 148; А. W N. (1901) 206 and Queen-Hniperss v. 


Mutasaddi Lal, 21 А. 107, A-W. М, (1898) 185; 9 

‘Ind, Deo; (N. 8) 778, referred io. © © .. 
"Qriminalreferense made by the Sessions 
Judge, Mainpuri, jt 
“PACTS of the sase appears from the fol- 


lowing * 


REFERRING ORDER.—This is.an applis ` 


eation for revisión of :the order of «һе 
District’ Magistrate, Mainpuri, dated the 
31st August 1921. . That „order is as fol. 


lows - 
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directed him to issue notice to thé 


(192i 


‘I have considered the evidences and find 
that there are grounds for considering anew 
the points raised by the S. P. The oase will 
be taken пр by Nisar Haider Zaidi,who will 
issue notice on Jaswant,’ - er 

. From the reeord itappears that рговвед- 


. ings were started against Jaswant under 


sestion.110, Criminal Procedure ‘Code, and 
tbe ease was tried by Munshi Moinuddin 
Ahmad. The proseeution and the: defense 
produged a large number of witnesses, and 
after recording the evidence Munshi Moinud- 
din Ahmad did not consider that the pro- 
secution evidence justified his ordering 
Jaswant to furnish sesurity, so he did not. 
think it proper to make the order absolute, 
and he passed orders to thateffeet on 4th 
July 1921. After that the Superintendent 
of .Poliee on the 12th Angust -1921 put ' 
up а long note before the District Magis- 
trate, and the District Magistrate on the 
3lst August 1921 passed his order: Aikman, 
J, in Queen-Empress ү. Ahmad Khan (1), 
following  Queen-Emprezs v. Iman Mondal. 
(2), quashed the order of the District 
Magistrate. divesting further enquiry by the 
Joint Magistrate, Тһе faats of this oase are 
the sameas in Ahmad Khan's сив (1),? -Rolis 
aneo is placed by the- Government Pleader 
on King-Emperor v. Fagas-ud-din (8) and ow 


Queen- Empress v, Mutasaddi Lal (4); andit ig - 


‘argued that the Distrist Magistrate's order 
is" justified and should not be set aside. In^ 
Fayaz ud din’s case (3) the Distriet Magistrate’ 
had taken fresh; evidence and'he was thereby 
satisfied that fresh proaseding should be 
started. In Mutosaddi Lal’scase (4) the District 
Magistrate had issued notise to show eause 
why the order of the Deputy Magistrate 
should not beset aside and when Mutsaddi 
Lal failed to satisfy the Distriet Magistrate 
that the order of the Deputy Magistrate was 
right, then he ordered fresh proseedings. 
In the present oase the Distriet Magistrate 
did not himself take fresh evidence, -nor did 


. he issue a notiee salling upon Jaswant to 


show sause why the orderof Munshi Moin. 


~ 


. uddin Ahmad should not be set aside, but 


upon the eritieism of the S. Р, passed the `- 


(1) A, W. N. (1900) 206. 

(2) 27 О. 662; 14 Ind, Deo. (x. в.) 485, 

(8) 24 А, 148; А. W. N. (1901) 266, 

(4) 21 A. 107; А. W.'N. (1898) 185;1.9;Ind, Deo, 
(x. в.) 778, | н 


Yol, LXIV] 

MANGAL BINGH 0, EMPEROR, 
order of the 3186 Angust.1921, I think this 
order was not proper and so I resommend that 
this order of the 3186 August 1921 should be 
set üside. 

The resord be sent to the Hon'ble: High 
Court with the explanation of the Dis- 
triot Magistrate, The Distriet Magistrate 
Bhould send his explanation as early as 
possible.” ` 

JUDGMENT. - 

Втолвт, J.— The Distrist Magistrate's order 


of 3let August 1921 eannot stand. It is. 


set aside aeeordingly. It will, however, be 
open to the Distriot Magistrate to issue 
notise himself to Jaswant to show eause, 


why thé order of dissharge should not be sef. 


aside and thà ease retried. “ Let the resord 
be returned, 
Record ини: 
тт s 


LAHORE HIGH COURT, - 


OrImINAL ArPEAL No. 295 or 1921. 
July 25, 1921. : 
Кр ;—Му. Justise Wilberforee' and. 
‘Mr, Justice Martineau, 
> MANGAL SINGH-- APPELLANT 


t . versus C M 
i EMPEROR— RESPONDENT. 


| Arms Act (XI of 1818), s. 20—Arms, particular 
instruments, when—Dang with iron attachment— 
Detachable blade-Domestic purposes—Purposes of 
offence or defence. 


Whether or not any particular instrument is 
included in the expression “arms,” used in the 
Arms Act, mist necessarily dépend on the oir. 
oumatances of each case. [p. 848, col. 1.] 

The appellant had a bamboo dang 5 feet 7 
inches long. It had an iron detachment at the 
thick end, where an 8 inches long blade could be 
fitted by readily slipping it off and on the stick. 
The blade was found detached from the stick and 
hidden іл the folds of his loin-oloth: 
ux Held (on the aforesaid facts), that the weapon was 
not meant for ordinary domestic purposes but for 
purposes of offence or defence, and that, therefore, 

it was inoluded in the. term "arms" used in the 
Arms Aot, [p, 848, col. 1] i у 


INDIAN, CASES. - 


847. 


Crown v. Santa Singh, “16 Р.В. 1900 e, Emperor _ 
у, Ralla Singh, 48 Ind. Cas, 486; 92 P. B. 1918 Or.; 
20 Or, L. J. 11, and Oriminal Revision No. 1641 of 
1916 and No. 673 of 1920, followed, 


Appeal from an order of the Additional 
Distriet Magistrate, Lahore, exersising өп.” 
haneed powers under seetion 30, Criminal 
Prosedure Code, dated the 14th April 1921,. 
sonvisting the appellant. 

Mr. Saunders, for the Appellants. 

Mr, Oarden Noad, Additional Government - 
Advosate, for the Respondent. "y 


ORDER. 


. MARTINEAU, J.—The appellant was found ` 
earrying a bamboo dang 5 feet 7 inshes long 
whigh had an iron attachment at the thiek 
end: and when hé was searshed, a blade 8 


. inehea lóng, whioh fitted. the end of the dang, 


was found hidden in the folds of his loin-eloth, 
The question for determination is, whether 
the weapon in question is an arm within the. 
meaning of the Arms Aet. 

In Oriminal Revision No, .1541 of 1916, 
Ohevis, J., said that the question was whether- 


` the weapon found with the petitioner wag a. 


chhavt, The blade was over Є inches in- 
length. The weapon had ‘first. been son- 
sidered by the Police to be a takwa, and aw 
the learned Judge was doubtful what the. 
weapon really was and had only а sketeh. 
before him and not the weapon. itself,. 
‘the petitioner was given the benefit of the 
doubt» 

Oriminal Appeal No. 673 of 1920 related. 


' to & weapon of a similar kind to the one whieh 


was the subject of the oase mentioned above, 
The blade was about 75 inshes long, 
The Polise bad deseribed the weapon as 
a takwa and Chevis, J/s judgment was 
followed, 

It was held in Orown v. Santa Singh a) 


` that for the purpose of deciding whether any 


instrument falls within the oategory of arms, 
it is immatsrial what the name, shape or siza 
ofthe instrument is, but that it is material ta 
detsrmine whether or not ‘the instrument is 
possessed. for the- purpose of- offense or 
defense. Thatruling was followed in Emperor 
v, Ralla Singh (2), in whish it was held that 
whatever oan bs used as an instrument of 


(1) 16 P. В, 1900 Or, 
(2) 48 Ind, Cas. 486; 32 P. R, 1918 Or 


7.11, 


2) cr. L, 
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attask or defense, and is not an ordinary - 


implément for domestia' purposes, falls within 
the purview of the Ast.’ 

: We agree with the desisions given in the 
last two eases, and we think it is impossible 
to lay down'the‘law on the subjest with more 
defniteness. Whether or nct any partieular 


instrument is ineluded in the expression: 


'arms" used іп the Arms Aót, must 
neiéssárily depend on the siren metanees of the 
өзө. 

In the БРЕТ 6386,: taking into sonsidera- 
tion the nature of the iosteument, the fast 
that the blade oan be readily slipped on and 
off the stiok, and the faot that it was found 
detached from the stick and hidden in the 
appellant's loin- eloth, we have no doutt that 
it was possessed by” him, nct fof ordinary 
domestió purposes, but for purposes of 
offenes or defensà, and we hold, therefore, 
that it is ineluded in the term “‘ arms” used 
in the Arms Ast. 
the only peaceful purpose for whish Oounsel 
for the appellant suggested’ that it is teed is 
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Where no prosesdinga under БЕЯ 145 of the 
Oriminal Procedure Code are, as a matter of ffict, 
drawn up, a Magistrate has no jurisdiction to attach 
the property in dispute under that section, ani all 


. Orders: passed consequent upon such attachment 


We might mention, that’ 


that of- cutting away weeds under „Sanal, 


bridges, 

WipsrzRFORCE, J.—See Division Bensk 
judgment in this oase. “The appeal is dimiss- . 
éd 'exeept that I reduce tha sentence, which ` 
appears excessive in this o2se, to one of 18. 
months! rigorous imprisonment, 


8. D, “Sentence reducéd,. 


. PATNA HIGH COURT. . 
Oximinat Revistox No, 380 or 1921. 
September 27, 1921, 

|o Present :—Mr, Justiee Das. 
3 AMUNA PRASAD SINGH ayo OTHERS - 

~-—SEconp PARTY- PETITIONERS 

versus 

: MOHAN KOERI axb orarss—First PANIY 


—Orrosite Panties, . ° 
Criminal Procedure Code {Act V of. 1898), 8, 145 
—Proceedings not drawn "udi —Altachinent-— Jurisdice 
tion, 


2 


are invalid and нађе бо be set ásido. . . 

Appliestion against an order of - the: Sah- 
Dion Ofiser, Gays, dated the 918Е July 

Messra. K, N, Ohowdhry, a, 0, Pal and 
Siva Nandan Ray, for the Petitioners. : 

Messrs. O. О, Das and Shiveshivar Dayal, , 
for thé Opposite Parties, 

JUDGMENT, —Thig application is dirot: 
ed against an order passed by the Sub. 
Divisional Offiser of Gaya, on the Zist. of 
July, Бу whish he settled the disputed land’ 
with the first party for thd purpose of eul- 
tivation, | 

ft appears that eonsequent оп a Polies 
report; dated the 23rd June last, au order 
under sestion 144 was passed by the Sab. 
Divisional Offiser on the 29th of June, pro. 
hibiting both parties from going upon '60 E 
bighas of land. On eause being shown on the 
14th of July, the order under seetion 144 was 
discharged and he dirested proseadings to be 
drawn up under seetion 145, Orirainal Pro: 
eedure Code. 

On the same day he dirested the attaeh- 
ment of the land and subsequently, on the 
91st July, he passed the order whieh is 
ehüllernged. in this Court. 

Now-it appears that no prosesdings were 
ава matter of fast drawn. up. That-being . 
во, there was elearly no powerin the learned 
Snb-divisional Offiser- to direst^the attaeh- 
ment of the land. The land eould not be 
attached in law and, therefore, he had no 
jurisdietion whatever to settle the land 
with the first party for the- purpose: df- onil: 
tivation, The applisation’ stocadde and tlie 
orders passed by the learned Sub: Divisional 
Offiser must- be set aside, 


: 1, X. Rule made absolutes . 
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JIRA BIBI €, Mi JIRUDDIN, 
"CÀLCUTTA HIGH COURT. 
‚Анаш, raox Oaper No, 356 оғ 1919, 
> August 1, 1921, 

Preient i— duskise Sir Asutosh M»okerjee, 
Kr, and Mr, Juatise Pantona, 
. JIRA BIBI and oraga8 —JuooxsNT 
mes DER ro88— ÀPPELLANT4 
tarsus 
. MAJIRUDDIN OHOWDHRY —Dsoast- 
HOLDER AND AXOTaER— Pro forma 
 RSPONDENT— HESPONDENTA, 


* Limitation Act (IX of 1908% &,15 (1)—Stay of, 


execution —Injunction—Deduction of time—Execution 
Application madeg after ; setting aside of earlier sale 
c Bevival of application, 


! Where in consequence of au injunction for stay 
issiód in a' suit filed-by claimant іо a portion of 
the property. sought to ‘be sold in execution-of a 
decree, the Executing Court orders a stay of she 
entire proceedings, the decree-holder is orem 
© ander section 16 -(1) of the Limitation Act, 
calculating the limitation for в subsequent potion: 
tion for execution, to a deduction‘ of the time be- 
tween the date when the order for stay is made 
and the date when that order ceases to, exist. ip 
860, col. ІД 

A second application for execution, made eios 
the sale held on the basis of the first application 
for execution has been set aside at the instance 
of ihe judgment-debtor, is in essence an applica. 
tion to revive and continue the earlier application 
and is nob barred if made after three years of the first 
application. [р. 851, col. 7.] 

Abdul Khayar v. Reazuddin Ahmad, 1 Ind, Cas 341; 
18 О. W. N. 621, followed. . 

Moti-ud-din Khan v. Qhajjv Singh, 2 А. L, J. 276, 
Rahim Ай Khan v. Phul Chand, 18 A. 482; А W. 
N. (1896) 142; 8 Ind. Deo. {м в.) 1028 (F. B.), Ram 
Sarup v. Dasrath Tewari, 9 Ind. Cas, 817; 33 A. 517; 
8 А. 1. J, 412, Muthu Korakki Chetty v. Mohamad 
Madar Ammal, 5¥Ind Cag. 66; 48 М. 185; (1920) 
M, W. N, 42 (F. B ; 26 M. L. T. 459; 88 M. L. J. 1i 11 
D. W. 487, Shaikh Kamaruddin Ahmad v, Jawahir Lal, 
32 I. А. 102; 10, L.J. 88k; 2 A. L. J. 397: 90. W. 
N. 601; 15 M, L, J. 258; 27 A. 334; 7 Bom. L. R. 438; 8 
Sar, P. С, J. 810, Rameshvar Singh v. Homeshvar 
Singh, 59 Ind. Cas. 688; 48.1..A. 17; 1.P. b. T. 731; 
19 A. L. J. 20: 40 M. L. T. 1; (1921) M. W. N. a 
33 О, L. J. 103; 25 C. W. N. 337; 13 L. W. 645; 6 
Р. І, J.132; 23 Bom, L. R.721 (P.0.), referred 
to. 


Appeal against an order of the Distriat 
Judge, Dinajpur, dated the s eae 
1919. 

- FAOTS appear from the ГОТИТЕ 

Babu Bankim Ohandra Muher;es, for the 
Appellants. —Tae judgment debtor is.the ар. 


pollant. Тае apaeal arises out of an appli. 


sation, for ,ex3sation of га morigiga desre», 
The original désres- holder was a Mubam- 
madan wio purported to. have orestal a- 
wakf in raspaat of tha dsscaa, My azotan. 
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tion was that the watt was not valid, but 


. it was overraled,, Tas mutwalli is als» an 


hair. Ha exasates tha desraa аз a mufwalh. 
The patition for exasation оапд›; proaasd 
basause some of the judgment-debtors are 
dead. And my third objestion was that tha 
applieation sould not proseed -inasmush as 
the daeres was barred, The preliminary 
desree таз passed on 14th Novembar 1905; 
the final desres on 176 November 1908. Tha 
sale took plase on 3cd: Мау 1909 and the 
deares-holder himself was the pnrehaser, 
Oa 19th Ostober 1910 the desrea-holder 
exesuted the wakf, shortly after whieh ha 
died.' The sale was set aside on 14th Fab. 
ray 1911 on the objection of the jadgment- 
‘debtor and the case was strusk off on that 
date. On 18th Marsh 1913 the sesond ap- 
plisation for exesution was made and sale. 
ртозәззәз were issued, Оп Ist Desember 
1913 a- third party obtained an injunstion 
staying exesution. That suit was desresd 
on 23cd May 1915, by whish a portion, of the 
mortgaged properties was sold, The third 
applisation forexesution was made on 12th 
January 1917 to whieh we took objections, 
whioh wera not gone into and the application 
was dismissed. Oa 18th Marsh 1917 sale 

proslamation was ordered to bə issued, On 
ris April 1918 the fourth application for 
exesution was made, whish was strusk off 
on 23rd Augast 1918, -The fifth application 
was made on 3rd Ostober 1918, out of which - 
the present appeal arises. The question is 
whether the sssond and third applications 
are barrad. The -last one would not be 
barred if the injunstion restrainsd the exe. 
aution-of the wholedesres. Raferato Muthu 
Korak*w Ohetty v, Mahamad Madar Атта! 


(1). The applisant olaims nof as desree- 
holder bat as mufwalli, Refers to Abdul 
Khayar v. sazuddin — Ahmal (2), Nobin 


Ohandra 50x v. Nabab Ali Sarkar (3), Ha. 
meshwir Singh v. Ratestwar Singh (4); Mas- 
salman Wakf Validating Aet (VI of 1913). 
The wakf is illusory. 

- Baba Dwarka Nath Chakraburty (with him 
Babu Mohini Mohan .Ohakraburiy), for tha 
Respondents, was not .ealled проп to reply. 


(1 51 Ind. Саз. 63, 43 M, 185, 23 М. 1. T. 453 33 
M.L J.f 141. W. 497; (19:0) M. W. N, 42 (F. B.), 

(2) I Ind. Oas. 311; 13 C. W. М. 621, 

(3) 5 C. W. М, 347. 

(4) 18 Ind Cas. S11; 17 O, 1. J. 125, 
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JUDGMENT,— This isan appeal from an 


order direeting exeeution to proseeü on the — 


basis 6f a mortgage deores, The prelimi- 
Бату desree, which was made on the 14th 
November 1906, was followed by the final 
deeree on the "ih September 1908. There 
have been five applications for exesution 
:(inelusive of the one now before the Court) 
‘made aussessively on the 16th November 
1908, 18th. Maroh 1913, 12th January 1917, 
4th April 1918 and 3rd October 1918, The 
substantial question in eontroversy is whe- 
ther the present applieation is or is not 
barred by limitation. Ав the fifth applioa- 
iion was made within three years from the 
date of the fourth applieation, whieh was 
made within three years from the date of the 
third applisation, the points in issue reduse 
to two, namely, first, whether the third 
appliesation was barred by limitation, and 
sesondly, whether the seeond applieation was 
barred by limitation. 

i& The third applieation. was made admittedly 
more than three years after the date of the 
-seaorid applieation, But during the pendeney 
of the seeond applieation, а suit was institut- 
ed by a slaimant for deslaration of his title 
io a fourth share in the hypotheeated pro- 
perties and an injunction was issued st his 
instenee, Although prima facte this injune- 
tion related only to the share elsimed, on 
the 1st Desember 1913, the Bxesution Court 
ordered a stay of the entire preeeedings. 
The suit instituted by the slaimant was 
decreed on the 23rd May 1915; eonsequently, 
the exesution was held up, as the result of 
the order of the Exeeution Court, from the 
1st Desember 1513 to the 23rd May 1915, In 
these eireumstanses, seetion 15, sub-seation 
(1), of the Indian Limitation Aet applies, and 
ihe deoree-holder is entitled to a deduetion 
of the time between the date when the order 


for stay was made and the date when that 


order eeased to be operative. If this time 
be dedusted, the third applieation must be 
deemed to have been made within time, 

The sesond applieation was made admit- 
tedly more than three years after the date 
of the first application. But it is material 
to observe that on the basis of the first 
applisation a sale was held on the 3rd May 
1909 when the deeree-holder himself besame 
the purshaser. On the usualapplieafion by 
the judgment-debtor, this sale was set aside 
on the 14th February 1911, The position 
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then is that no proseeding in execution eould 
be taken so long as the sale was in operatipn, 
from the 3rd May 1909 to the 4th February 
1911. The prinsiple of law applisable . to 
sueh a situation is well settled. . In the ease 
of Moin-ud din Khan v. Ohajju Singh (5), an 
applisation wasmade for exeoution of a mort- 
gage deeree, А sale followed in due sourse, 
but on the petition of the judgment-debtor, 
the sale was set aside by the Digtriot Court and 
an appeal to the High Court preferred at the 
instanse of the deeree holder was dismissed. 
~The deeree-holder thereafter applied to tha 
Court to proceed with the exesution of the 
decree, In answer to the sontention of the 
judgment.debtor that the applieation :was 
barred by limitation, Mr. Justise Blair 
pointed out that the ease fell within ‘the 
rule laid down hy the Full Beneh in Rahim, 
Ali Khan v. Phul Ohand (6), whieh haa 
віпве been applied by another Full Beneh 
in the ease of Ram Sarup у. Dasrath ` Tewari 
(7). The applioation was not in substance. 
ап. application for exeoution de nora, 
but an applieation to revive the former exe- 
eution proseedings ; ; ав the order for sale 
made on the previous овопвіоп had not been, 
carried out assording to law and the sala. 
had been set aside, the Court was relegated: 
to the position whioh it овопріей ‘at. the time’ 
of the order for sale. The view we take i ia 
supported by the desision i in Abdul Rhayar v. 
Reazuddin Ahmad (2) and is also in asesord. 
with the opinion expressed by a Full Bench 
of the Madras High Oourt in Muthu Кога} 
Ohetty v. Makamad Madar Ammal (1). This. 
prineiple of revival and sontinuity is further, 
supported by the desisions of the Judisial 
Committee in Shaikh Kamaruddin Ahmad 
v. Jawahir Lal . (8) and Rameshvar 
Singh v. Homeshvar Singh (9). In ous 
opinion, the sesond -applieation for exesution, 
whieh was made after the sale held on the 
basis of the first applieation had been set 
aside at the instanee of the magmat: debtor, 


e 2176. 
(6) 18 A. 482, A. W. N. (1896) 142; 8 Ind, Deo, 
(м. в.) 1025 .Ё, B). 

(7) 9 Ind. Саз, 817; 88 A, 517; 8 A. L. J. 412, 

(8) 82 I. A. 102; 1 C. L.-J. 881; 2 А, L, J, 897( 
9 О. W, N. 601; 15 M. L, J. 258; 27 A. 884, 7 Bom,, 
L. В, 483; 8 Sar, P. О, J. 810.. 

(9) 59.Ind. Cas. 086; 48 L A, 17 1 P. LT, 7814 
19 A, L.J, 26; 40 M. L. J. 1;-(1921) M. W, N. 21; 
33 О, L. 1.109; 25 О. W, N, 2 p L. W., 540) 


2 A. L. J. 


6 P. L. J, 182; 28 Bom, L, Б, 721 (P. O.). E v 
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.was in essense an applieation to revive and 
eohtinue the earlier applisatios, and from 
this point of view no question of limitation 
really arises, We hold aosordingly that there 
is no substanse in the eontention that the 
present applieation is barred by limitation. 
We may briefly noties a minor objeation 
urged on behalf of the appellants, namely, 
that the respondents now seek to exesute 
the desree.in the charaster of mufwallis 
under an alleged wakf  exesuted by the 
original desree-holder on the 19th Ostober 
1910, although no valid wakf was ereated by 
the deed. Tho terms of the wakfnama have 
been placed before us and. we seo no reason to 
hold that the gift to eharity was. illusory, 


and we hold that the respondents are sompe: 


tent to exesute the deares. 

The result is that the order of the Distrist 
Jadge is affirmed and this appeal dismissed 
with costs. We assess the hearing-fea at 
threé gold mohurs. | 


7, P, Appeal dismissed, 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 


Отут, Revision. No, 64.B or 1921, 
November 25, 1921, 
Present:—Mr, Dhoblay, A. J. C. 
NILKANTH~— DzrzNDANT No, 1— 
APPLIGANT 
versus 
OHANDRABHAN—Ptaratire—Nox- 
APPLICANT, 

Contract Act (IX of 1872), з. 68—Minor— Neces- 
süriss—Debt incurred for paying off father's debts not 
binding. d z 

The amount borrowed by a minor for the purpose 
of paying off his father's debts is not for necessaries, 
as understood by'seotion 63 of the Indian Contract 
Act, and the minor's estate cannot be held liable for 
the recovery of the amount. Гр. 861, col, 2.] 

Mohori Bibee v. Dharmodas Ghose, 30 О. 639; 30 I. A. 
114 7 O. W. N. 441; 6 Bom L. В. 421; 8 Bar. P. O.J, 
.874 (P. C.), Sham Charan Mal v. Ohowdhry Debya Singh, 
21 C. 872; 10 Ind. Deo. (м. я,) 1218, referred to, - 

Tukaram Manaji Dhangar v. Ramchandra Hari 
Peshkar, 2 N, L. R. 25, distinguished. 

Applieation for revision of a deeres of 
the Judge, Small Cause Conrt, Khamgaon, 
dated the 8th February 1921, in Small Cause 
Suit No. 761 of 1920, i 

Mr. K. K. Gandhe, for the Appliaant. 

ORDER,— The fading of the Small Cause 
Oourt ig that the loan iu suit was taken 
by the defendant No. 1, who was then 
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a minor, and that with that Ioan the defend. 
ant No. 2 had nothing to do. The plaint- 
iff got a deeree against the defendant 
No. 1, on the ground that the amount was 
required by him and was astually used 
for the payment of the debts of his father’s 
time. Aesording to the learned Judge of 
the Small .Oause Court; the ease was 
covered by sestion 68 of the Oontraet Act, and 
the plaintiff could, for the recovery of the loan, 
proseed against the property of the defendant 
No. 1. 

Sestion 68 of the Oontraet Aet refers 
to a elaim for nesessaries ёо a minor or 
other person insapable of entering into a 
contrast. The general rule is that a minor 
is inoapable of entering into a sontraet and 
that such a sontracst is absolutely void 
and unenforeeable, It ваппоб even be made 
valid by sonfirmation or satisfaction on 
his attaining majority. See Mohori Bibee v. 
Dharmodas Ghose (1) Section 68 of the 
Contrast Act is an exeeption to the above 
rule and the minor’s estate is liable for 
the nesessaries supplied- to him. Тһе 
question is whether the amount paid to 
him for the satisfastion of his ‘father’s 
debts san be salled neeessaries. ‘Moneys 
borrowed by a minor for the nesessary 
sosts of a suit or eriminal proeeedings in 
whieh his estate or personal liberty is 
imperiled have been held as певөзвагіев: 
for which his property would be liable, 
Sham Okaran Mal v. Ohowdhry Deby: Singh, 
(2). It is авіа that there was а desrea 
pending against the defendant No. 1 for 
his father's debts. It does not, however, 
appear that anything was done in that 
deores. . In my opinion the amount borrowed 
by the defendant No. 1 for the purpose of 
paying off his father’s debts was not for 
nesossaries, аз understood by sestion ^68, 
The ease of Tukaram Мапа}: Dhangar y, Ram. 
chandra Hart Peshkar (3), eited in the judg- 
ment under revision, does not help us, as it was 
a ease in whieh the amount was borrowed 
by the guardiau. ` Їп the вазе cited on paga 
26 also it was the guardian who had exeauted 
the promissory note, The contrast was not 
with the minor, Disagreeing with the lower 
Conxb, I hold that the loan іп suit sould not 


(1) 30 C. 539; 30 І. A. 114; 7 O. W. N, 441; 6 

Bom, L. В, 421; 8 Sar. P. 0. J, 874 (Р. О.)... . © 
(2) 21 C. 872; 10 Ind. Deo. (x. в.) 1218, 

- (3) 2 N. L. R 20. 
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be sonsidered as having been advanced for 
the minor's necesearier, 

The revision is ‘allowed and the plainiiff's 
suit is dismissed with all costas of both tke 
sides in both the Courts on him. 

G. в. D. Revision allowed. 





. OALOUTTA HIGH COURT. 
APPEAL FROM ОвркЕ No. 364 or 1920, 
| August 4, 192]. 
Present;—Justise Sir Asutosh Mookerijee, 
. Kr, and Mr. Justica Panton. 
. Srimatti INDRAMANI DASi1—Dzxcnzxns- 
LHOLDER— APPELLART 
versus 
SURENDRA NATH MONDAL - 
AND OTHERS—JUDGMENT DEBIORS— = 


RESPONDENTS. 
Maintenance—Decree—Charge—Future maintenance 
can be realised in emecution— Decree-holder not bound 
to take-recowrse to regular suit—Civil Procedure Code 
(Act V of 19087, О. XXXIV, vr. 14, 15—Consent decree 
Waiver. | : - 


The holder of а decree for future maintenance, 
in whose: favour a charge on immoveable property 
for the payment of the allowance settled is 
created by the decree, is éntitled to recover 
in execution, without further snit, the 
allowance’ as ib accrues due. Jt is not obligatory 
upon the decree-holder to take reconrse to a suit 
to enforce the charge created by the decree, [p. t54, 
cols, & 1 z.] 

Aubhoyessury Dabee v. Gourt Sunkur Panday, 22 C. 
859; l1 Ind. Deo. (N. s.) 668, Matangini Dassee v, 
Chooneymoney Dassee, 22 О. 903; 11 Ind. Dec. (м. в.) 
598, Kissory Lal Chowdhury у. Raja Sewbuw Bogla, 
8 Ind. бав, 99Р; 13 О. W. N. 787, Venkatasubhamma 
v. Venkanna, 17 M. L. J. 217, Tarak Nath v. Bhuba- 
neshwar Mitra, 80 Ind. Caz. 088; 42 С. 780, Gobind 
Chandra Pal v. Kailash Chandra Pal, 40 1nd. Cas. 
280; 26 О. L. J. 854, Gobind Chandra Pal v. Kailash 
Chandra Pal, 41 Ind. Сав. 73; 45 О. 580, referred to. 

Asad Ali Mollah v. Haider Ali, 6. Ind. Cas. 826; 88 

‚б. 185 14 О. W. N.918; .12 C. І. J. 180, Ashutosh 
Bawnerjee v. Lukhimont Debya, 19 C. 189; 9 Ind, 
Dec. (м, в) 685 (Е. B.), Ambalal Bapubhai v. Narayan 
Tatyaba, 5l Ind, Cas. 929; 43 B. 681; 21 Bom. L. R. 
698, Sowbagia Ammal v, Manika Mudali, 42 Ind. Cas. 
975; 88 M. L.J. 601; 22 M, L, T. 886; (1917) M. W. N. 
782; 6 L. W. 701, Kuttiventi Venkataramanamurthi v. 
Macherla Sundara Ramiah, 47 Ind Cas. 680; 28 M. L, 
T. 386, Brajasunder Deb v, Sarat Kumari, 38 Ind. Cas, 
791; 2 P, L. д. 65; (1917) Pat. 67; 8 P. L. W. 202, fol. 
lowed. ' 

Rule 14 of-Order XXXIV of the Code of Civil 
Procedure does not apply unless the decree obtaéned 
by the holder of the mortgage or charge falls 
within the description of a decree for payment of 
money in satisfaction ofa claim arising under the 
mortgage or charge (p 854, col. 1.] 

The principle [that a person {who holds a morte 
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gage or charge should have recourse to a suit ig, 
recognised for the benéfib of the person againgt ` 
whom the mortgage or charge may have to be 
enforced, and itis competent to such a person to 
waive the protection accorded to him by the'pro. 
visions of section 99, Transfer of Property Act, or 
the corresponding provisions of the Civil Procedure 
Code. Гр. 865, col. 1.] 

Gobind Ohandra Pal v. Kailash Chandra Pal, 41 
Ind. Cas 78; 45 О. 680, Pisani v.- Altorney-General , 
(Gibraltar), (1874) 6 P. O. 616; 30 1, T, 729; 22 W, В. 
900, referred to. : 

Where a compromise decree for maintenance 
provided that the decree-holder would be entitled 
to realise the amount by sale of the properties, 
mentioned therein, it is not competent to the 
judgmert-debtors, after having deliberately 
agreed to a deoree in those terms, to resile in 
execution proceedings and contend that notwith- 
standing the express provision of the decree, the. 
deoree-holder must be driven to a separate suit. 
[р 855, cols. 1 & 2.] . 

Appeal against an order of the District 
Jüdge, Midnapur, dated the lth duly. 
120, reversing an order of the Munsif, 
Sesond Cont at Corti, dated the 1th 
May :920. 

- FACTS appear from the judgmert. 

Babu Saxtimoy Ma;umdar, tor the Appel- 
lint.—The. deeree-hclier is the appellitt, 
The appeal arises out of an appliestion for’ 
execution of a decree... Tbe deorea was 
passed in a suit for mairüsnanee on 27th 
May 1914 in the i»rms of a compromise, 
The deeree hcller waa t? get as maiztsnanse 
cllowanee Rs. 4 per mensem, and eetiin 
propeit.es.of the judgmert dettor were t3 
remain eharged for it and future arrears 
were to be realised therefrom by exeeuting 
the deoree. The amount.deereed was paid 
by the judgmient-debtor. The judgments, 
debtor thereafter defaulted paying the main-. 
tenanee allowance from 1321 В, S. The first 
Court granted my applieation, On appeal, 
however, that order has been reversed. My 
anbmission is that inasmneh as there was 
no mortgage ‘prior to.the deeres whieh. 
itself oreates the mortgage, Order XXXIV, 
rule 14, of the Civil Prosedure Oode does not 
apply. Neither does Order XXXIV, rule 15, 
apply to the present ease, Assording to the 
compromise maintenance allowanse is realisa. 
able by sale of the properties eharged. The 
ease of Gobind Ohandra Fal v. Katlash 
Chandra Pal (1) is distinguishable. There 
the decree was a money deeree, In the 
present ease the  deeree ereates the 
charge. Refers to Brajasunder Deb} v Sarat 


(1) 40 Ind, Cas. 230; 25.0. I. J. 854, 
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` Kumars (2), Ambalal Bapubhai v. Narayin 
Tatyaba (3), -Sowbogi1 Ammal v. Manica 
Mudali (4), Asad Ali Mollah v. Haider Ali(5), 

Haso nal v. Dulakmal (6), Ashutosh Bannerje: 
v. Lukhimont Debya (7) and Gobinda Ohanira 
Fal v. Kailash Ohandra Pal (8). 

Bibu -Apurba Oharan Mookerjes, for the 
Respondents.—Thera is no valid desree 
against me, as it does поў embody the terms 
‚ОЁ the sompromise relating to future main. 
tenanse, In the pleadings also they did not 
olaim fature maintenance: so the Court sould 
not девгев it, The вотрготізе did not form 

“part of the deeres. The charge was exist- 
ing before the desree by virtue of the 
sompro:nise whioh was effested bafore the 
deeree was passed. Тһе вазе of Aubhoyessury 
Dabse v. Gouri Sunkur Panday (9) is direatly 
in my favour. Rofers to Ohundra Nath 
Dey v. Burroda Shoondury Ghose (10), Ashu- 
tosh Bannerjee ү. Lukhimon: Debya 47), 
Matangint Dassee v. Ohooneymoney Dassee (11), 

Babu Santimoy Mazumdar replied briefly. 

* JUDGMENT.—Thia is an appeal by the 
deeree-holder against an order of dismissal 

шае on an application for exeaution of a 
desree for maintenanse, Thedeoree was made 
by sonsent of parties on the-27th May 1714. 
The petition of sompromiss, whiah was 
ineorporated in the decree, stated that tha 
plaintiff, would be entitled to maintenanas at 

` the rate of Rs.4 per month and that if the 
amount was not рма from month to month,the 
plaintiff would be entitled to realise the same 
from the defendant by execution of the deares. 

The petition farther stated thata sum of 

Вз. 287 was payable on assount of arrears of 

maintenanse, and that this sum would bs 
leviable in exesution in two instalments of 

Rs, 200 and Rs, 87 respectively. The 

. petition finally resitel that all the proparties 

mentioned in the sehedule to the plaint 
would remain sharged for the payment of 
the allowanee settled as maintenanae, The 

(2) 88 Ind, Cas. 791; 2 P. L. J. 55; (1917) Pat. 67; 

8 P. L. W, 202. 

(3) 81 Ind. Cas. 929; 43 B. 631; 21 Bom. L. Б. 693, 
(4) 42 Ind. Cas. 975, 33 M. L. J. 621; 22 M. L. T. 

386; (1917) M. W. N. 782: 6 L. W. 701. 

(8) б Гай. Саз. 826; 88 C. 13; 140. W. N., 918; 

12 0. L, J. 130. 

(6) 4 Ind. Cas. 606; 3 S, L. R. 120, 

(7; 19 0. 189; 9 Ind. Deo. o4 &) 038 (F, B.). 
(8) 41 Ind. Cas 73; 45 О 

(9) 22 0, 859; 11 Ind, Deo. ies в) 568, 

(10) 22 C, 8 8; 11 Ind. Dec. (н.в) 538, 

(11) 22 C, 903; ll Ind, Doc, (x. в.) 598, 
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deeree directs that the snit bs  decreod in 
assordanse with the eompromise, that the 
sum of Rs.287 be paid by the defendants to 
the plaintiff and that on default of payment of 
the first instalment, the plaintiff do realise the 
whole amount by sale of the properties men- 
tioned in the sehedule, In answer to the 
present applisation for resovery of mainte- 
nanee, at the preseribad rate, in execution, 
the judgment.debtors urged that the amonnt 
eould not bs rasovered in exesution and that 
it was obligatory on the plaintiff-dearee holder 
to institute a suit for enforcement of tha 
charge oreated by the desres, This воп- 
tention was overruled by the Court of first 
instause, baton appeal the District Judge 
has given effset ta the objestion and 
dismissed the applisation for exeaution, on 
the ground that the dasree holder was not 
competent to sell the properties in exesu- 
tion without recourse toa suit for enforea- 
ment.of the oharge. On behalf of the 
appellant desree holder, it has bean argued 
before us that the view taken by the 
Distriet Judge ia erroneous and that she 
is competent to exesute the deeree notwith- 
standing the provisions of Ocder XXXIV, 
rules 14 and 15, Oode of Civil Prosedure. 
This view has baen  oontroverted оп 
bahalf of ths X respondents. jadgmant- 
debtors, who have farther urged tiat tha 
desrse is for arrears of maintenanes alone 
ani doas not, if orrestly interpreted, | 
entitle the plaintiff to realise futures maine 
tenanes by exeeution. 

In опг opinion, the sonstrustion plasad 
upon the deores by the respondents doaa 
not сіта в әзь to ths intention of the 
parties. The desree insorporates the pati. 
tion of sompromisa, whish statad expressly 
that the amount of maintenanss payable in 


-fature was fixed at Rs, 4 per month and 


that on default of payment such sum would 
be resoverable by the plaintiff ine execution. 
The statement in the desree that the snit 
be desresd in &osordansa with the petition 
of sompromise plainly gives effest to this 
slause. Stress is laid on the fast that this 
slause was not explicitly resited in the 
desres, whilethe other elanse was expressly 
incorporated, but that was done obvionely 
fof the reason that the sum spesifisd had 
already fallen due. We cannot further 
overlook tha sironmstanse that the sonstrue- 
tion now pat forward had not been sugs 
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gested by either of the parties in the 
Courts below. We-hold seeordingly that 
this is а deeree for payment of future 
maintenanes, The question .thus arises, 
whether the desrea ean be exeeuted notwith- 
‘standing the provisions of Order XXXIV, 
rules 14 and 15 of the Oode of Oivil 
Prosedure, or whether the deoree-holder is 
under an obligation to enforee the charge by 
a suit., Weare of opinion that this question 
` should be answered in favour of the deeree- 
holder, 


Rule 14 of Order XXXIV provides as 
follows:;—" Where a mortgagee has obtained 
a deeree for the payment of money in 
satisfaction of a alaim arising under the 
mortgage, he shall not be entitled to 
bring the mortgaged property to sale other- 
wise than by instituting a suit for sale 
in enforeement of the mortgage, and he 
may institute suoli suit notwithstanding 
anything eontained in Order II, rule 2.” 


Rule 15 provides as follows:—"All the 
provisions eontained in this Order as to 
the sale or redemption of mortgaged prop. 
erty shall so far as may be, apply to 
property subjeet to a  sharge within the 
meaning of seation 100 of the Transfer of 
Property Ast, 1882.” The language of 
rule 14 makes it slear that the rule does 
not apply unless the deeree obtained by 
the holder of the mortgageor sharge falls 
withinthe deseriptionof adesree for pay- 
ment of money in satisfaction of a elaim 
arising under the mortgage or charge, The 
mortgage or eharge mentioned in this rule 
must obviously bea mortgage or charge exist- 
‘ing prior to the date of the deeree, and not one 
ereated by the deeree, This view has been 
adopted not only by this Conrt but also by the 
High Courts of Bombay, Madras and Patna, 
In the ease of Asad Alt Mollah v. Hatder Ali 
(5) it was ruled that a decree of this 
description for maintenanee drawn up in 
the form approved by the Full Beneh in 
Ashutosh  Bannerjee v. Lukhimont Debya (7) 
may be exeented without the institution 
of в suit; in other words, the decree. holder 
is entitled to resover in exeeution, without 
further suite, the allowanee as it aserues 
due. The same view was adopted in Amlitulal 
Bapubhas v. Narayan Toiyaba (3), Séwbagia 
Ammal v. Manika Mudali (4), 
: Venkataram«namwthi v, |Macherla Sundara 
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Ramiah (12) and Brajasunder Deb v. Sarat 
Kumari (2). We have been pressed, hoy- 
ever, to adopt the eontrary view taken in 
other eases, вов as the  deeisions in 
Aubhoyessury Dabee v. Gourt Sunkur Panday 
(9) and Matangini Dassee v. Ohooneymoney 
Dassee (11). But we eannot overlook that 
these cases were desided under seetion 99, 
Transfer of Property Aet, whieh was different- 
ly expressed and has been replased by the 
provisions of Order XXXIV, rules 14 and 15 
of the Oode: Kissory Lal Ohowdhury v. , Raja 


.Sewbus Bogla (13). In fast a similar view 


had been adopted in the sase of Venkata- 
subhamma v. Venkanna (14), whieh was not 
followed in the later ease of Kuttiventi 
Venkataramanamurtht у, Macherla Sundara 
Ramah (12), whieh applied the rule enun- 


iated in Sowbogia Ammal у. Manika Mudals . 


(4). Amongst. the eases in this Oourt 
desided after the repeal of sestion 99, 
Transfer of Property Act, referense need be 
made only to the desisions in Tarak Nath v. 
Bhubaneshwar Mitra (15), Gobind Ohandra Pal 
v. Kailash Ohandra Pal (1) and Gobind 
Ohandra Pal v, Katlash Ohandva Pal (8). The 
first of these eases supports the eontention 
of the appellant. The second ease need not 
detain us, as we find that the judgment was 
modified on review and the question now 
raised before us was left open. The third 
oase is clearly distinguishable, as explained in 
Ambalal Bapubhai v. Narayan Tatyaba (8) 
In that, ease there wasa charge antesedent 
to the suit whieh sulminated in the deoree, 
Oonsequently the view might very well he 
maintained that an application to exesute the 
deeree hy enforeement of the pre existing 
charge waa іп contravention of Order KX XIV, 
rule 14, Civil Prosedure Code. . We are eonse- · 
quently of opinion that it is not obligatory upon 
the petitioner to take resourse to a suit to` 
enforee the eharge ereated by the sonsent 
desree of the 27th May 1914, If this view 
were not adopted, the result would be to 

nullify the deoision of the Full Bensh in 

Ashutosh Bannerjee v. Lukhimont Debya (7), 

where it was ruled that a desree for 

maintenanse may be made in sush a form 

as to entitle the plaintif to realise in 

exesution not only the arrears whieh had 


(12) 47 Ind. Сав, 630; 28 M. L. Т. 856. 
(13) 3 Ind. ба. ed 18 О. W. N. 787. 
(14) 17 M. L. 7, 217, 

(15 30 Ind, E 988; 42 O, » 180, 
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B&ssrued due at the date of the institution 
of the suit but salso future maintenanee, 
as. it aeorues from time to time. It is 
further plain -from the report that the 
deereé then upheld by the Fall Beneh 
did oreate а sharge on immoveable prop- 
erty, and, as pointed ont by the Fall 
Boneh, desrees in this form had been familiar 
to the Oourts for a eonsiderable length of 
time, . 


Apart from these sonsiderations, it is 
manifestly not open to the judgment-debtors 
who are bound by the sonsent deesree to 
take this objestion. This position is empha- 
‘sised in the following passage in the judgment 
‘of the Full Beneh in Ashutosh Bannerjes v, 
‘Lukhimont Debya (7): "The deeree was the 
'desree of a Oourt possessing jurisdietion 


over the subjest matter of the suit апай. 


was -made by eonsent of parties; and, even 
Af it were irregular, as the learned Judges 
of thé Division Bensh think, still on the 
‘authority of Pisani v. Attorney-General (Gib- 
*alíar) (16) and Sadasiva Pillai v. Ramalinga 
Pillai (17), the appellant in this ease having 
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terms and it is поё eompetent to the 
judgment-debtors, after they had deliberately 
agreed to а desres in those terms, to resile . 
in exesution proseedings and sontend that 
notwithstanding the express provision of the 
desree, the deeree-holder must be driven to a 
separate suit. 


The result is that this appeal is allowed, 
the order of the District Judge set aside 
and that of the Court of first instanea 
restored. This order will earry eosts both 
here and before the Distriet Judge. We 
assess the hearing-feo in this Court at two 
gold mohurs. : 


Appeal allowed. 


sonsented to the irregularity in the deeres,. | 


is now presluded from raising any objection 
to its exesution.” The prineiple that a 
person who holds a mortgage or sharge 
should- have resouráe to а suit is reaognimed 
‘ffor-the benefit of the person against whom 
the mortgage or eharge may have to be 
'enforeed, and it is olearly sompetent to 
‘uoh а person to waive the  protestion 
'aoadrded to bhim by the provisions of seation 
-99, : Transfer- of Property Aat, or the sor- 
. responding provisions of the Civil Prosedure 
Oode. "This view was indisated by Norris, Ј,, 
in Aubboyessury Dabee v. Gouri ‘Sunkur Punday 
-(9) in-the following observation: “We do not 
‘think -the deeree, whieh, no doubt, is 
nothing higher than an agreement between 
the parties, ean be eonstrued as Mr. Hill 
suggests, If tHe desree had said that in 
‘default of payment in Calentta of the said 
sums,;..the same shall immediately beeome 
due and realisable by exeention by the 
aftdéhment and sale of the properties set 
‘forth in-the sehedule, there might have 
been some fores in the argument.” The 
deeree in the ease before us ів in these 


(16) (1874) 6 P. C. 516; 30 L, T. 729; 22 W. R. 900. 
(17) 21, А. 219; 15 B. L. В. 888 (P. 0.); 24 W. R. 
198; 8 Bar. P. О. J. 519; 8 Suth. P. О. J. 190, 


NAGPUR JUDICIAL OOMMISSIONER'S 
go 


T. 
Srcoxp Orvin Arrear No, 79 ок 1921. 
November 17, 1921. 
Present; —Mr. Dhobley, A. J. О. 
BHAURAO asp ANOTUER—ÀPPELLANTS 
е versus 
'"'RAHANU AND ANOTHER RESPONDENTS, 


Civil;Procedure Code (Act V of 1908), Sch, 111, тт, 11; 


- 


£56 


BHAURAO t. LAHANU, 


7. Proceedings pending before" Collector —Ewclusion 
of time—Ezecution application— Continuance of pre- 
vious proceedings—Limitation, 


The period, during which proceedings are pend. 
ing before a Collector, cannot be'exoluded in a 
сазе where-no provision has been made under 
rule 7 for the satisfaction of the decree ана where 
the decree-holder has not been deprived ‘of his 
remedy even temporarily. [p. 856, col. 2] 

Àn execution application which i is for the con- 

-tinuance of the proceedings ‘which were stopped in 
‘the previous application is within time, if filed 
within three years of: the closure of the previous 
proceedings. (р. 857, col, 2.] 
, Where there are two mortgage decrees -on the 
same land and the Collector makes provision for the 
‘satisfaction of only one of those decrees under 
paragraph 7, Schedule ITI, Civil Procedure Code, the 
holder of the other decree oannob claim exclusion 
of period under paragraph 11 (3, Schedule III, 
Civil Procedure Code, [p. 856, сої, 2.] 


Appeal painat an order of the District. 


Judge, Nagpur, dated the 4th Ootober 1920, 
in Civil Appeal No. 65 of 1920. 


Mr, W. R. Puranik, for the PE 
Mr. M. R. Bobde, for Respondent No, 1 


JUDGMENT:—-This appeal arises out of 
exeention proceedings and as a question of 
limitation is involved in it, it is nesessary to 
give important dates in connestion with it, 
The deoree sought to be ex3euted by the 
appellants was one for the sale of the mort- 
gaged property and was passed on 19th 
Febbuary 1916 in favour of one Ganpat Rao 
Nistane. He putin an application on 3rd 
Mareh 1916 for exsoution, but it was dis. 
missed on the Lith idem. in his default, A 
fresh exesution applioation was presented by 
him the very next day and init the sale of 
the mortgaged houses was sought for, These 
were sold on the 17th \August 1916 and on 
the 19th idem. the deoree-holder, it appears, 
made an oral application to the exaention 
Oourt for a О Form being eent to the 
Oolleetor for the sale of the agricultural land 
insluded in the deeree. The О Form was 
aesordingly, sent to the Collestor on 27th 
November 1916 and the Exesution Court 
struek off the ease as partly satisfied, Os 
the 19th Dasember following the deoree- 
holder Ganpat Rao died and the Collestor 
returned the О Form to the Hxesation Court 
for the names of his legal representativps 
being substituted for his, This was oa the 
6th of January 1917 and on the 16th idem. 
thi^Exeohtion Oour§ filed the papers, diréet. 
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ing that a note be made thereof in ‘the 
register of civil suite. ] 

On 1st -Deeember 1919 the applieaticn 
in question was presented by the appellants 
for exeeuting the-desree, as they’ claimed 


. themselves to bs Ganpat Rao's representa- 


tives. This applisation has bcen dismissed 
by both the Courte below as time barred. Tt 


ів in- this appeal urged for the -appellants 


that the present application should have 
been considered as being merely a eontinua: 
tion of the previous proceedings and that the 
time should have been held to run against 
them from the death of the original deerae- 
holder, if not from the date: on whieh the 
Collestor returned: the O Form. It is alse 
urged that in any sase the period between 
27th November 1916 and 6th January 1 17, 
during whieh the onse was befcra .the Qol. | 
lestcr, should have been dedueted from the 

period of limitation. It appeara that another 
deeras holder had attached the same land 
and bad- taken steps: for its sale tbraugh the 
Oolleetor. The sale proeeedings in that ease 
were pending before, the Collestor from 
6th September 1918 to 8th November 1918, 
and the appellants’ eoutention is that this 
time should be deducted in computing the 
period of limitation, For this contention 


reliarcə is plased on paragraph 11 of the 


Third Sehedole of the Code of Gril Pro- 
sedure. 

Taking the last ground first, it will be 
teen that paragraph 11 relied upon by the 
appellants is wholly inapplisable to the fasts 
of the present ease. The period, during 
whish proseedings are pendirg before the 
Collestor, san be exoluded only іп eases where 
a provision has been made under rule 7 for 
the satisfastion of: в deeree and where the 
deeree holder has: in eonsequence been 
temporsrily deprived cf his remedy. No 
provision had been made in those Collsetor’s 
proceedings. for the eatisfastion "of the 
present decree and that period eannot, there- 
fore, beexeluded. The present deeree-holders 
were fully sompetent іо take out a proeess 
for the exeeution of their own deoree, 
notwithstanding the existenee of the Oollee- 
tor’s proeeedings, ав no provision had been 
made there for its satisfaction, So this eon- 
tention fails. 

The ease of Sitaram v, Tukaram . (1), 


(1) LN, L, R, 180, 7 
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‘yoferred to in. the judgment of the lower 
-Appellate Court, is not quite applieable to the 


{dots-of.the present esse. In that вазе the 
decrea-holder had died after the exeention 
proceedings had been struek off, while here 
the deéree-holder Ganpat Rac died daring 
the pcndeney of the Collector's proeeedinge. 
The question as to whether the time for 
making up.a fresh applicaticn for exeoution 
had already eommeneed to run during the 
time of Ganpat Rao or whetber it began to 
run after-his death, is not, however, material, 
as aseording to the view І take cf the sase 
the applisation in question was for another 
reason. not time-barred, As already stated, 
it was urged for the appellants that their 
present applisation should have been sor- 
sidered as being made for the continuance of 
the exeeution proceedings stopped owing to 
Ganpat Rao’s death and that sueh an appli- 
eation was within time, In Ohalavadi Kottah 
v. FPo’oort Alimelammah (2) an exesution 
applieation was dismissed after cartain prop- 
erty had been attashed; but-the-attashment 
was not removed. A subse quant application 
asking for the sale of the proparty slready 
under attachment was held to be one for the 
eontinuansee of the previcus proseedings, 
and not a fresh application for exesution, 
It was observed that the  decree-holder's 
right. to apply for the continuance of 
tke previous prosesdings aserues from day 
{о day and is not barred till ihres years have 
elapsed after such proceedings вевге to be 
pending. Tho faote, of Кат» Zohra 
v. Syam Kis (8) were very similar. 10 the 
exesution proceedings sertain property was 
sttaehed.and sold. The sale was, however, 
subsequently set aside ard the ease was 
dismissed with a remark “no steps taken, 
Dirmiss the execution саве.” A subsequent 
aprligation made more than three years after 
the date of the previous sppliention, but 
within three years of its Cism'seal, to ве 
the identisal property was regarded as hav- 
ing }ezn made in eontinuation of the previous 
вр; leation and was led to be in time. 
There eaces are sought ky tke respcndents 


1032) 31 M. 714 18 M. L. J. 46; 3 M. L. Т 329. 
(3) 39 Ind. Cas, 89; 2 P. І. J, 116; 1 P. 1, W. 73; 
(1917) Pat, 133, 6 S 
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to be distiogu'shed, on the grcuod that in 
the present spoliseation by the aprell.n's 
they had merely acked fcr tke -attaahmont 
ard sile of the: jadgment-ce>tora’ moveable 
and immoveabla property, and that if was 
not the game relief as slaimed ia the previous 
proceelings. In this sonre tion it is importe 
ant to note that this was a mortgage deerea 
end until the whole of tle mortgaged 
property had been exhausted and unless а 
money desree for the balanse had been 
obtained, the deeree-holders sould rot pro- 
scel rgainst any other property of the 
judgment-debtors, either moveab!e or im- 
moveable. They sonld not in exesntion cf 
the deoree attach and sell props: ty othér than 
that mentioned in it. The attashment ard 
sale cf avy other property eculd not have 
possibly been granted by the Execution Court. 
The deeree- holders must be presumed to have 
askelfor the relief to which they wera 
legally entitled, and not the one whioh they. 
eould not possibly get. It ia thus elear that 
tha relief meaticned in the spplieation in 
question wes a mistake and the appl ‘cation 
wes virtually for the sale of tLe mcrigaged 
prop:riy. The deerae-holder Ganpat Rao 
had in the previous proeecdings asked for the 
sale of the mortgaged fields through the 
Ool’estor, That application had not keen 
ditmisssd on merits, bat the Exeoution Court 
merely filed the papers beeause the deesree- 
holder was dead. А! that the present 
appellants sould aek wes tbe sale of the. 
mortgaged property fcr whioh a О Form 
bsd been sent to the Collestor during 
Garpat Rao’s lifetime. T, therefore, regard 
tte applisation in question as being raally 
ore for the sale of the morigagel property 
and as beirg ore for tte eontinnanse of the 
prore»dings from the stage at which tkey 
wera stepped at Ganpat Hao's death, 16 
having lesn made within three years of tke 
elcsure of the previous proecedings, was not 
time barred. 

Setting asice tle orders of the Coarts 
below, I direst that the application in ques- 
tion be dispotel of in acsordsuse with law. 
The question whether the present appellants 
are the legal repiesgniatives of the original 
desree holder and whether they are entitled 
to exe:n'e ths decree shall have to be gore 
Íntg. The eosta ineurced by tke parties in 
Це threas С. пг s subsequent to the applisa- 
tion shall ba eosts in the exeoution proeeed- 
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ings and follow the result of the applieation. 
Pleader’s feas Rs. 25. 


а. в. D. & 8. р, Appeal allowed. 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREXE 
No. 1548 or 1919, 

August 18, 1921, 

Present ;-— Зі Lancelot Sanderson, KT, ` 
Chief Justiee, and Mr. Justioe 
Ohotzner. 

GOBINDA OHANDRA GOPE anp отнЕвв 

— Derenpanrs Nos, 7, 5 Амр 6— 
APPELLANTS š 
К versus: 
АКИШ OHANDRA DAS AND OTHERS 
— PLAINTIFFS AND REMAINING ' 
DxrFENDANTS— RESPONDENTS, 
Bengal Tenancy Act (VIII of 1888), Sch. III, Art. 8, 
applicability of—Dispossession by landlord —Limita- 
tion, 


In order to make Article 3, Schedule III, of the 
Bengal Tenancy Aoi applicable to.a suit for pos- 
session against a landlord, it must be shown that 
the landlord took part in the dispossession which 
is therein referred to, or it must be shown that 
the dispossession has been caused by the landlord 
or by somebody acting in concert with him or at 
his instance. [p. 860, col. 1 

Bheka Singh v. Nakchhed: Singh, 240, 40 at p. 43; 
12 Ind. Dec. (x. 8.) 692, followed. 

Appeal against a deeree of the Additional 
Subordinate Judge, Faridpur, dated the 5th 
May 1919, affirming that of the Munsif, 
Sesond Conrt at Ohikgndi,.dated the 3rd 
Desember 1917, 

FAOTS appear from the judgment. 

Babu Samatul Ohandra Dutt (with him 
Babu Monmohun Bore), for the Appellants,— 
The learned Judge in the lower Appellate 
Court was wrong in holding that the plaintiffs 
obtained good title to this land by their 
auction-purehase in 1912. I submit that the 
holding in question was not transferable and 
that the alleged verbal sale of the 13th of 
January 1910 was & valid sale and so did 
result in the passing of the property 
from defendants Nos, land 2 to defendahts 
Nos, 5, 6 and 7, 


\ 


Even if my submissions are rebutted by 
findings of fast arrived at by the lower Court, 
there is the important question of limitation. 
A plea of limitation ean be raised at any stage 
of the suit. I submit that the suit is 
barred by the law of special limitation as 
is provided by Artiele 8 of Sshedule ПІ, of 


the Bengal Tenaney Ast, ғ,в., two years from 


the date of dispossession. 

Refers to Puchha Lal v. Kun) Behary Lal 
(1), Syam Kishore De v. Umesh Ohandra (2), 
Mahammad Shafikul Hua v. Krishna Gobinda 
Dutta (8), 

Babu Asitaranjan Ghosh, for the Respond- 
ents, — Your Lordships oannot go behind. the 
findings of faet arrived at by the Oourta 
below. So І submit there is absolutely. no 
Substanse in my friend's arguments, “Ag 
regards speeiallimitation, I beg to submit 
that my elient is, not а ratyat, his.name has 
not yet been resorded in the. Government 
khas mahal sherista, во spesial limitation has 
no applieation whatsoever, The landlord had 
no hand in the ouster. See Bheka Singh v. 
"Nakchhed Singh (4). 

Babu S. О. Dutt briefly replied. E 

JUDGMENT. 

SaxpzRSON, C. J.— This isan appeal from 
the desision of the learned Additional Sub- 
ordinate Judge of Faridpur, whish sonfirmed 
the deores of the First Court, whereby the 
plaintiffs were given a decree for deslaration 
of their title.by auction purshase in respest 
of the lands desoribed in the sehedule of the 
plaint, and that the, plaintiffs should resover 
khas possession thereof as. against all the 
defendants and that the terms of .the 
solenamah between the plaintiffs and defend. 
ents Nos. 1 and 2 be embodied in the deeree 
exoept in regard to eosts, 

ín thia ease, the appeal is by defendants 
Nos, 5, 6 and 7 only, Dafendants Nos, 1 and 2 
agree to the deeree against them. It ia not 
nesessary for me to go through all the fasts 
of this ease as they aro stated in the judg 
ments of the Oouris below. In order to 
make, my judgmant infelligible it is nesessary 


(1) 20 Ind, Cas, 803; 19 0.1, J. 218; 180. W. N 
(2) 66 Ind, Cas, 164; 81 О.І. J. 76; 24 О, W. N. 
0 47 Ind. Cas. 428; 28 0.1, 7.71 280.1. М. 
(4) 24 O, 40 at р, 48; 12 Ind, Deo, (N. в.) 692, 
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to stata one or two fasts. Defendants 
Nos. 5, 6 and 7 were mortgagees holding a 
mortgage exesuted in their favour by defend. 
ant No, 1 only, At a subsequent date—the 
exast date is to my mind signifieaut, namely, 
the 13th of January 1910 —it is alleged that 
' by an oral agreement the mortgaged prop- 
erty ‘was. sold by defendants Nos, 1 and 2 
to defendants Nos. 5, 6 and 7. The reason 
why Isay the 13th of January 1910 is 
Bignifieant is that on the very next day, t.e., 
the 14th of January 1910, the plaintiffs 
instituted a suit for resovery of money against 
defendants Nos, land 2 and the lower Courts 
have apparently held that on the 13th of 
January 1910, defendants Nos, 1 and 2 were 
` apprehensive of the suit which was filed on 
the following day by the plaintiffe, On the 
16th of February 1910 an applisation was 
made by these defendants. Nos. 5, 6 and 7 
for mutation of their names, the Government 
being the landlord, and on the 17th of 
Mareh 1910 an order for mutation of their 
names was made, In May 1911, the plaint- 
iffs obtained their deeree against defendants 
Мов, land 2. In August 1912 the property 
was sold by aüetion in exesution of that 
deeree and it was bought by the plaintiffs. 
On the 20th of January 1913 the plaintiffs 
obtained symbolieal possession. They appii- 
ed shortly afterwards to have their name: 
inserted in the resords instead of the defend. 
ants. That application was refused, In 
September 1£13 they granted a burga 
lease to the first and sesond defendants 
whieh eame to an end in September 1914, and 
the plaintiffs on the 27th of January 1916 
brought this suit, elaiming that a desrea 
should be passed in their favour awarding 
them Каз possession by evieting therefrom 
the: defendants -after a deelaration that the 


temporary korfa projat right without right - 


of овепрапеу, which the defendants Nos. 1 
&nd2had under the plaintiffs in the land 
pursbased by the plaintiffs at auction sale, 
had been destroyed after the expiration of the 
month of Pous and that the defendant No. 3 
had never any right or ownership in the guid 
lands, 

The first point, that is taken on behalf 
of the appellants, is the main point, namely, 
that the learned Judge iu the lower Appellate 
Ocurt was wrong in holding that the plaintiffs 
obtained good title to this land by their 
auetion-purehase іц 1912, It was pointed out 
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to the learned Vakil during the argument that 
that depended in the main upon the quéstion 
whether the alleged verbal sale of the 18th 
of January 1910 was в valid sale passing the 
property from defendants Nos. 1 and 2 to 
defendants Nos. 5,6 and 7, The learned 
Vakil agreed that thia was во, subjest to the 
further point that there was the question 
whether the holding was a transferable one. 
I may dispose of the latter question at onee, 
15 appears that.in the First Oonrt there was 
a finding of fast thatthe holding was trans- 
terable ; and, in my judgment, it is elear that 
that question was not sontested in the lower 
Appellate Courtí; and sonsequently that 
cannot be raised in second appeal: and, 
this appeal must be desided upon the 
assumption that the holding was transfer: 


able. 


Then, with regard to the first point as to 
whether the alleged verbal sale on the 13th of 
January 1910 was valid, in my judgment 
that point is desided by the findings of faet 
of the lower Appellate Court, whieh findings 
of fast eonsurred with the findings of faeb of 
the First Court, namely, that that sale was 
nota valid sale, Then the learned Vakil 
argued that the findings of fast ought 
not to be ascepted beoause it is appa- 
rept from the learned Judge’s judgment in 
the lower Appellate Court that he had not 
considered the whole of the evidenee, and that 
it must be taken that be had disregarded the 
verbal evidenee, The learned Vakil based 
his argument chiefly on a sentense in the 
judgment whieh is to this effeet: “ As 
regards the oral sale of the other defend. 
ants the evidenee is wanting." read that 
a8 meaning that the learned Judge was not 
satisfied with the oral evidense whioh had 
been addueed on behalf of the defendants 
in respest of that matter, I do not read that 
as meaning that there was no evidence upon 
the point, besause I find that there was 


: évidence from what the learned Vakil said 


and also from the judgment of the First Court: 
and, the learned Subordinate Judge must 
have eonsidered that evidence and at the end 
of his judgment he says that On sonsidera- 
tion of the whole evidenee,' therefore, I sea 
no reason to disturb the finding of the learn. 
ed Munsif.” It eannot be denied that the 
earned Munsif diseussed this question very 
fully and sonsequently, in my judgment, 
tbe appellants are eonaluded upon this point 


- him to take it in sseond appeal. 
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hy the findings of fact of the lower Appellata 
Comt, 

' Then arises the further point whioh ihe 
learned Vakil ra‘sed, and that is whether the 
suit was barred by limit.t/on. It ssema to 
me tial this question was uct relied upon 
in the lower Ауре] е Court, bat, in my 
judgment that does not preslude the lexrned 
Vakil from raising it bere, It was obviously 
taken in the Ejrst Court and оп the faeta as 
found by both the Courts 16 is open to 
I am quite 
satisfied that the appellanta did not rely upon 
it in the lower Appellate Court. The First 
Oourt drew attention to the fast that the 
plea of. special limitation, which is the one 
on whieh the learned Vakil now relies, was 
sasually raised at the time of the argument. 
It was not spseially raised in the pleadings, 
nor was there any indieation that sush point 
was likely to be argued. I draw attention 
to this not for the purpose of desiding the 
point, but merely for the purpose of sonfirm- 
ing my eonelusion that the persons who 
argued this point in the First Court were not 
relying upon it to any great extent and in 
the lower Appellate Court it was never relied 
on at all, . 
3 of Sehedule ПІ of the Bengal Tenancy 
Aet applies to this ease, besause it is not 
denied that if the spesial limitation, as itis 
ealled, does not apply, there is no doubt that 
the suit is not barred by limitation. There- 
fore, the question is whether that Artiele 
applies to this ease. In my judgment it 
does nof, besause in order to make Artiele 3, 
Sahedule ПІ, of the Bengal Tenaney Ast 
applieable, it must be shown that the land- 
lord was taking part in the dispossession 
whish is therein referred to, or to use the 
words of two learned Judges of this Oourt, 


it must be shown that the dispossession " has -. 


been caused by the landlord or by somes 
body acting ‘in sonsert with him or at his 
instance.” Bhska Singh v. Nakchhed Singh 
(4). Thereisno finding of fast in either 
of the Courts that the landlord had anything 
to do with the dispossession of tbe plaintiffs 
in this ease: and, in my judgment, it would 
be straini g -the facts of this ease to say 
that the landlords had anything to do with 
the dispossession of the plaintiffa, That is 
suffidient to deside this point, But there is 
another answer to the point which "the 
learned Vakil argued, namely, that it appears 
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The point was whether Artisle . 


(1921 


that defendants Nos, l and 2 exesuted a 
burga habuliyat in favour of the plaintiffs 


: and that they were in posssssion of the lend 


from September 1913 to September 1914. 
Therefore, really it may be said that the 
plaintiffs by reseipt-of rent ware in posses. 
sion from Saptember 1918 to September 
1914, and this suit was brought: in January 
1918. Consequently, evan if the  spseial 
limitation applies to this oase, it seems to 
me that it may be argued that the anit was 
brought within time. Consequently, inspite 
of the able argument which waa presented 
to us on behalf of the appellants, in my 
judgment, I see no reason to interfere with 
the learned Judge's judgment: and this appeal 
must be dismissed with eosts. “ 
OBOTZNER, J,—I agree. 


B. N. Appeal dismissed, 





NAGPUR JUDICIAL OOM EIES IONE? 
COURT. 
Figst Appgat No. 31-B or 192), 
: January 19, 1921, 
. Present: — Мг. Batten, A. J. O., and 
Mr. Kotval, А, J. О. 
PANDURANG AND OTRERS —JUDGMEXT- 
DEx531088— ÀPPELLANTS 
tersus 
GOPIKISAN axporazss-—Daeosgg-Honpggs 
— RESPONDENTS, 


Civil Procedure Code (Act V of 1908), s. 41— 
Execution proceedings — Sale — Auction-purchaser— 
Property not covered by sale taken possession —Judg- 
ment-debtor's complaint- Jurisdiction. 

A question between 2 party and his own re. 
presentative is nob а question between parties and 
ag such cannot be dealt with in an enquiry under 
section 47 of the Civil Procedure Code. |р. 861, col, 
M] > . 
A judgment-debtor’s complaint that property not 
covered by the execution sale has been taken posses- 
sion of by the auction-purchaser is not a question 
between the parties within the meaning of section 
47 of the Civil Procedure Code and can be enquired 
into by the Court only in a separate suit, and nob in 
an application under the section, inasmuch as an 
auction-purchaser is not a representative of the 
decree-holder, Гр. 861, coi. 1 

Appeal against a desision of the Addi. 
tional Distriet Judge, Amraoti, in exesu. 
tion вава in Civil Sait No. 11 of 1915, gated 
the 3let August 1918, 

Mr. M. B. Niyogi, for the Appallants. 

Mr, G. V. Deshmukh, for the Respondents, 
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JUDGMENT.— Respondents Nos. 1 to 4 
are desree-holdera, who got a Ginning and 
Pressing Factory at Amraoti belonging to 
their judgment debtors, the appellants,attaeh. 
ed and sold in exesution of a mouey deeres. 
Respondent No.5 isthe auction purchaser. 
The sale was sought to ba set aside on the 
ground of various irregularities, but in appeal 
to this Court it was diréated to be 
eonfirmed and was eonfirmsd on the Slat 
January 19:0. Possession of the property 
was given to the anuetion-purohaeer 
ou the 15th February 1920. The present 
proseedings are based upon a somplaint by 
the jadgment-debtors that the austion-pur. 


sbaser had taken possession of aertain property - 


not sovered by the sale.” We are of opinion 
that sneh a question cannot be tried in exe. 
поп, The  anuation.purohaser is not a 
party to the suit. He is also not the 
representalive of the decree-holder, There is 
в difference in the judicial opinion as to whe- 
ther he is.a representative of the judgment- 
debtor; but aesuming that be is, the judgment- 
debtor's complaint does not raise a question 
between parties to the suit or between 
representatives of the two parties or between 
theone party and the representative of the 
other party. Atthe most the question ean 
be said to arise only between a party and his 
own representative., Susha quegtion eannot 

. be dealt with under  seetion 47, Civil 
. Prosedure Code: Maganlal Mult v. Doshi 
Muljt Bhaichand (1). 


The proceeding, however, could have been 
treated as a suit and the lower Court's 
proceeding, therefore, is not without jurisdie- 
tion. As regards the merits, we are of 
opinion that there should have been a 


proper irquiry and deeision as to whether 


the property in dispute was meant to be sold 
and was astually sold and whether the auo- 
tion-purebaser knew that it was being sold. 
Some of the property whioh the judgment- 
debtor alleges was not sold.(eide list 2) was 
in а store-room and from the Reseiver’s 
report dated the 16th Ostober 191^ it looks 
as if the austion-purehaser himself did not 
slaim:the whole of it. This fast does not 
appear to have been considered by the 
lowér Oourt in its finding conserning this 
property in paragraph 3of its order, The 
applisation has been dealt with summarily. 


„ш 
(1) 25 B. 631; 3 Bom, L. В. 225, 
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- them with ‘the representatives 
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We remand it to the lower Court to be^ 
treated as a suit and triéd with advertense 
to the above remarks, Оовів in. both Courts 
will abide the result, 
G. к. D- 
Oase remanded. 


CALOUTTA HIGH COURT. 
ArPEAL FROM OmnrarNAL Decaze 
No, 170 or 1919, 1 
January £7, 1921. ` 
Present i— Justice Sir Asutosh Mookerjae, KT., 
and Mr, Justice Buekland. 
MAHAMMAD KAMIL AXD OTBERS— 
PLAINTIFF3— ÁPPELLANTR 
versus 
Boji HEDAYATULLA—Derenpant— 
RESPONDENT, . 


Purtnership ~ Death of one partner—Account —Oon-, 
tinuation of business—Representatives of deceased 
partner—Accessorium sequitur suum principale, 


Where on the death of one partner the surviving 
partner retains the capital and employs it in the, 
trade, he, in the absence of any special сіг: . 
cumstances affecting the rights of the deceased 
partner on the one hand and his own оп 
the other, is bound to acvount for the profits 
made since the death of his partner and to share 
of the deceased 
partner, The profits may be regarded as accretions 
to the property which has yielded them and ought 
to belong to the owner of such property, in accord. 
ance with the maxim accesscrium sequitur suum 
principale, the accessory right follows the principal. 
Lp. 862, col. 2.] 

Yates v, Finn, (28:0) 38 Oh, D. £39; 49 L. J. Che 
188; 28 W. R. 857, Crawshay v. Collins, (1803) 16 
Ves. 2!8; 10 R, B. 61; 83 E В. 136, Heathcote v. 
Eulme, (1819) 1 Jac. & W. 122; 20 R. в. 248; 87 E 
В. 322, followed, 

Ahmed Musaji v. Hashim Ibrahim, 28 Ind, Сав. 710; 
42 С. 914 at p. 975; 31 C. L. J. 419; 19 C. W, N 449; 
17 M, L. T. 212; 2L. W. 377; 18 A. І, J. 540; 17 
Bom. L. В. 482; 26 M. L. J. 70; (1915) M. W. N. 185; 
42 I. A. 91 (P. 00, Brown v. De Tastet, (1821) Jacob 
284; 28 R. В. 59; 97 E. R. £58, referred to, 

Appeal against a decision of the Distriet 
Judge, Birbhum, dated the 5th April-1919, 

Babu Jogesh Ohunder Roy, Moulet A, K: 
Fazlul Huq, Babus Probodh Ohandra Kar and 
Alindra Nath Mukherjee, for the Appellants. 

Babus Dwarka Nath Ohucherbuity, Heera 
Lal Sanyal and Pramatha Nath- Banerjee, for 
the Respondente, 

JUDGMENT. 

Моокев;ве, J.— This is an appeal by the 
plaintiff ina suit for dissolation of part. 
nership, for appointment of а Hosoiver and 
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for insidental reliefs, The partnership 
business was sarried on by Fazil and Heda» 
yatulla, Fazil died on the 3rd August 1915 
leaving the plaintiffs as his representatives, 
who sommensed the present litigation on 
the 13th September 1916, with a' view to 
take the partnership aesounts. The Distrist 
Judge has made a desrea for dissolution and 
hes direeted the aesountsto be taken from 
the 11th Ostober 1913 to the 3rd August 1915, 
inasmush as the aesounts had been settled 
up to the 10th Ostober 1913. He has, 
however, omitted to give direations as to the 
profits whieh may have resulted from the 
business subsequent to the death of Fazil, and 
this raises the real point in aontroversy in the 

present appeal, 

We are of opinion that there is no room 
for doubt or diseussion that the partnership 
was dissolved by the death of Fazil on the 
8rd August 1915, by ‘virtue of the operation 
of elause (10) of section 253 of the Indian 
Contract Aot, It bas, no doubt, been suggest- 
ed on behalf of the appellants that there was 
а eontraet to the contrary, and reference has 


beén made to ‘the terms of tho. trust deed, 


exesuted by Fazil on the day previous to his 
death. It is asserted that by that deed the 
trustees had been appointed by Fazil to'sarry 
on the business and that Hedayatulla had 
assented to this arrangement. Bat Heda- 
yatulla was nota party to this déed, he 
appears to have affixed his signature thereto 
only as an attesting witness, The deed, 
on.the fase of it, consequently, does not 
show that Hedayatulla had assented to -thia 
arrangement and that there was a contraat to 
.the'eontrary within the meaning of seotion 
253. , On the other hand, the oral evidence 
shows. that Hedayatulla waa not an assenting 
party. . After the exesution of the deed, 
Hedayatulla i is reported" tó have said that he 
would not earry on the. business jointly, 
unless his remuneration was fixed, and sub. 
sequently the trustees appointed by the deed 
did in fast refuse to oarry on the business. 
itis ‘impossible, in, these eireumstanses, . ta 
hold that there was a concluded agreement 
between Fazil and Hedayatulla suah as would 
nullify the effest of tbe rule contained in’ 
elause (10) of seation 253 of the Indian 
Contract Ast. We must hense proseed of 
the assumption that the District Judge'hàa 
sorrestly held that the partnership was dis- 
. golved on the 3rd Angust 1915, 
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The plaintiffs have argued that as the - 


. business:has been earried on sinas the deåth 


of Fazil, the defendant, who has oarried on 
the: business, ia bound to assount for the: 
profits made and to share them with the 
plaintiffs, In support of this position, 
relianae has baen plased upon the judgment 
of the Judisial Committes in Ahmed Musayt 
v. Hashim Bbrahim (1). In our opinion 
the plaintiffs are entitled to a share’ in 
the profits made out of the business sinea 
the death of Fazil, The prinsiple applisable 
to oases of this oharaster was enunsiated by 
Lord Elden in Brown v. De Tastet (2), There 


гоп the death of one partner the surviving 


partner retained the sapital and employed 
itin the trade," He was ordered to ascount 
for the profits derived from it and to make 
proper allowanse for the management of the 
business. A similar view was adopted by 
Hall, V. О, іп Yates: v. Finn (3), where he 
stated the sorrest prineiple to be applied 
(in the absenoe of other spesial aircumstances 
affesting the rights of the deseased partner on 
the one hand and the surviving: partner on 
the other) in the following terms:: “ The 

representatives of the deseased partner | are 
entitled to say to the surviving partner, ‘you 
have been using our testator’s money in trade, 
and making profits by the use of it, and- we 
are, therefore, entitled to an assount of the 
profits you have made by sontinuing that 
money in the eonsern and trading with it? 
The profits may well be regarded as авеге: 
tions to the property whish has yielded them 
and ought to belong to the owner of auch 
property, in aeeordanse with the maxim 
accestorium sequitur suum principale, the 
aesosgory right follows the principal, see 
Orawshay v, Oollins (4), Heathcote v. Hulme 
(5). it may be observed that the rule thus 
laid down has been insorporated in seation 42 
of the Partnership Aes of 1890, The provi. 
sions of that Aet are not applienble in this 
no but the rule itself is manifestly eon- 


(1) 28 Ind. Cas, 710; 42 0.914 at p. 925; 21 C. 
J. 419; 19 0. W. N. 449; 17 M. L, T, 812; 2 Li W, $0; 
13 A. In J.540; 17 Bom, 1. By 432, 29 M. L. J. Tor 
(1916) M. W. N. 185; 42 I. A, 91 (Р, О,). 

(2) (1821) Jacob 284; 23 В, R. 59; 87 E. R. 858, . 
4G), (1550) 13 Oh, D. 839; 4L. Jy, Oh. 188; 28 W, 
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@ (1808) 15 Ves. 218; 10 R. В. 61; 33 E. R. 736. 

(5) (1819) 1 Jac, & W, 122; 20 R, В, 248; 87 E. R 
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sistent with the prineiples of justise, equity 
and good eonssiense. 
в The result is that this appeal is allowed 


in part and the desree of the Distriet Judge: 


varied, A direetion will be inserted in the 
desree to the effest that assounts be taken 
of the profits of the business sinea the death 
of Fazil on the 3rd August 1915 np to the 
date when the final deoree is made, all just 
allowance, ineluding fair remuneration, to be 
allowed in favour of the defendant for manag- 
ing the business, The plaintiffs as герге» 


sentatives of Fazil will be entitled to the 


same share as Fazil would have taken if the 
partnership had not been dissolved. The 
profits will ba assessed on the basis of 
what may be found due to Fazil at the time 
of his death, There will be no order for 
eosts in this appeal. 


` Buoxtano, J.—I agree. 


B. N, Appeal allowed in part, 
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Szoonp Огуш. ArrzAL No, 26-B or 1920. 
Mareh 31, 1921. 
Present: —Mr. Prideaux, A. J. C. 
'"GOPALRAO AND OTHERS—DEFENDANTE— 
APPELLANTS 
- versus - ` 
SITARAM RAMRAO —PratrrizeF— 
REZPONDENT. 


Hindu Law—Sudras-—Tesi—Kunbi: and Marhattas 
n Berar are Sudraa, 


| inpiait ОАВЁЗ. 
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One of the tests by which Sudras are known is ` 
that they do not don the sacred thread, inter-caste 
marriages amongst them are customary, and they 
eat ri MAS flesh, such as the flesh of fowls, Гр, 864, 
col. 1. 


Kunbis and Marhattas in Berar aro Sudras, [p. 864, 
col, 2,] 


Appeal against a deoeree of the Addi. 
tional Distriet Judge, Akola, in Civil Appeal 
No. 96 of 1918, dated the Ist November 
1919. 

Messrs. A. V, Khareand M. R. Bobde, for 
the Appellants. 

Mr, M, R. Dicit, for the Respondent. 

JUDGMENT.—The plaintiff in this’ ease, 
alleging himself to be a dastputra of Ramrao, 
sues the legitimate sons of Ramrao for pos- 
session of sertain property whieh, he contends, 
that his father had gifted to him at the time 
of the division of the property. The plaintiff 
was а minor at the time of his father’s death 
and the property had been left in the poases- 
sion of the defendants as trustees. The ease 
hes been remanded more than onse and has 
been pending for some time, The defendants 
admit that the property referred to in the 
plaint was the ansestral property of the 


. family at the death of Ramrao. They denied 


that the plaintiff was the dastpuira of the 
desased Ramrao, The plaintiff's elaim was 
barred by time and it was denied that Ramrao’ 
gifted the property to the plaintiff, and the 
validity of the gift, if made, was also denied. 
It was further contended that the defendants 
were Marhatta Deshmukhs, Kshairiyas ‘by 
easto, among whom daszpuiras cannot elaim 
any share in the estate either by partition or 
by inheritanee, : 


The first Court found that the plaintiff 
was the dasiputra of Ramrao, the deseased 
father of the defendants, The gift was held 
not proved, The property was found not 
to be ansestral but self-asquired of Ramrao, 
and the parties were held not to be Kshatri- 
yas. The illegitimate son was entitled to a 
half share of what he would have got had 
he been legitimate, č, е., а one-eighth share 
of the property. 


On appeal the property was found to be 
partly ancestral and partly self-asquired, 
The plaintiff was found to be the illegitimate 
son of Ramrao, but it was held not established 
tbat Ramrao had made any partition or 
had ° given the property in suit to the 
defendants as pleaded by them, The parties 
were found to be Sudras, 
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`. The main question raised in second appeal 
is ав to whether the parties are Sadra:y for. 
the other material questions are eonoluded by 
the findings of fast. I have dealt with, 
Kunbis and. Marhattas from Berar for а 
period of some 80 years and haya nevar 5 
known'it alleged that these eastes were any- 
thing exeept Sudras, exsept in sivil suits 
when a. plea that they were of a -regederate 


` - easte has-been advanced in an attempt to 


defeat-a slaim made for property. Bhatta- 
eharjee in his Hindu Castss and Sests says ' 
that the Marhattas are the military oaste of 
the Marhatta country, whose position was 
originally nota very high one and may now 
be regarded as an inferior olass of the Rajput 
alan,- But there does not séem апу real 
foundation for the opinion he expresses. 
Page 284 of-ths Marhatta History, Volume 
I, gives an interesting assount of how 
Marhatta Rajas who exercised , eaclesiastisal: 
jurisdietion.elaimed to be Kshatriyas and 
' how the olaim, though not regarded as really 
or. truly tenable, might be вопвейей from' 
eonsiderations of policy and expediensy. 
Shivaji’s claim to be sonsidered by birth в 
Kehatriys is dealt with by the learned: 
author in the following words:— 

"Taking the whole evidense together, it 
looks like а oase of a more or less deliberate 
manipulation of fasts and religious rules, im 
aid of: а fofegone oonelusion adopted for a 

purely political purpose." (page 288.) 

There is no oaste known as Marhatta 
Deshmukh, though. that has been alleged in 
the present case, WVeshmukh was originally 
& name given to the head of the Patels їп 
the Perganna under Marhatta rule. In tha 
same way à Deshpande was the head of the 
Patwaria. have known Brahmin, Kunbi, 
Marhatta and Mohammadan Deshmukhs, 
There is little differenos between Kunbis 
and Marhattas, and one of the tests by 
whieh & Sudrais known ia that they .do 
not don the sacred thread,  inter-saste 
marriages amongst them are oustomary, they. 
eat forbidden flesh, such as, the flesh of 
fowls: see Dr. Gour's Hindu Code, page 
172;: Now Kunbis eat fowls: see Tribes and 
Castes- of the Central Provinees, page 22, 
Volume IV, and Balwant (D,W. No, 4) states 
that the easte dine with Kunbis and he is eor- 
roborated by D. W. No. 5 апа D. W. Nos 12, 
It ів also elear that the thread ceremony i* 
performed only in some families, It is argued 
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that ав the defendants belong to a family воп. 
neeted with the Jadhav family of Deogacn,, à 
family from whieh Shivaji’s mother aame, d 
as - Shivaji bas keen held to be a Kahatriya, 
it must be beld that the defendants belong 
to'that slass. Though, as already stated, for 
purposes of poliey and expediensy the 
Marhatta Rajas have attempted to -bring 
themselves into tbat elacs; it does-not follow: 
thaf’the ordinary Marhattas or Kunbis belong. 
tə it. It is notorious that Kunbis ` вай 
Marhattas ara Sudras, Steele in his well-: 
known book on the Law and Onstoms: 
of Hindu Castes, a book published under the 
authority of Government iu 1823, writing 
about  Kunbia and Mirhattas, states 
as regards the’ former that thay are de- 
ssended from the parə Silras of the Book. 
(page 100). Iagree with the Oourts below. 
that it is not established that the defend ints. 
are Kehatriyas. They are Sudras, This 
ig the one point argued here. 

The result is that the appeal fails end i 18 
dismissed with eosts, Tha appsllanta will 
pay the respondent!a costs. 

G. Б, P 


Appeal dismissed, 


CALCUITA HIGH OOURT, 
APPEAL FROM OapxR No. 395 or 1920, 
August 3, 1921. 
Preseni:—Justies Sir Asutosh Mookerjee, 
Kr., and Ме, Justies Panton. 

RAI OHARAN BHUIYA Ано OTHERS 
—JupaxaxT- DEBTORE— À PPALLANTS 
tersus 
DEBI PROSAD BHAKUT—Devaze- 

1 HoLpER—RESPONDENT. ` 
Restitution —Inherent power—Q(ivil Procedure Сойв 
(Act Y ој 1998), зв, 144, 161. 


An Execution Court is ‘competent, in the exercise 
of inherent power, to make an order for restitu. 
tion even in cases nob comprised within the teras 
of section 144 of the Code of Qivil. Procedure, 


[p.887, col, 1] 
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Beni Madho Singh v. Pran Singh, 14 Ind. Cas. 456; 
‘16 O, L, J. 187, Krishna Chandra Mandal’ Narendra 
: Chandra Mandal)-v. Joyendra Narain Roy, 27 Ind. 
. Oas: 189; 20 C. L. J, 469; 19 C. W. N. 587, Asutosh 
‚ Goswami v. Upendra Prosad Mitra, 38 Ind, Cas. 17; 
24 C L.J. 467; 210. W. N. 564, Amirannessa 
` Ohowdhurain v Karimannessa Chowdhurain, 22 Ind, 
- Cas. 839; 18 О, W. М. 1299 and Prag Narain v. 
Thakur Kamath‘a Singh, 8 Ind. Cas, 798; 86 І. A. 
‘197; 100, L.J. 257; 11 Bom. L. R 1290; 6 M. L T, 
803; 14 О. W. N. 55; 19 M. L. J. 699; 81 A. 651; 18 O. 
"©. 160 (P..0.); followed; 

. Oollector of Meerut v. Кайа Prasad, 28 A. 685; 
.8 A. Le J. 650; A. W. N. (1906) 171; .Sukhdeo Dass 
v. Rito Singh, 39 Ind, Cas. 768; 2 P. L. J 861; 1 P. L. 
' W. 561 and Safaraddi v. Durga Prosad Sen, 16 Ind, 
»Cas. 966; 16 С. L. J. 83, referred to, . 

: Quite apart from section 151 of the Code of Civil 
Procedure, a Court might rightly consider itself 
„tọ possess an inherent power to rectify the mistake 
‘or omission ‘which has been inadvertently made. 
"Гр. 867, сої. 2 ] 

. ‘Debi Bakhsh Singh v. Habib Shah, 19 Ind. Cas. 
526; 40 I. А. 151; 17 О. W. N. 829; 11 А, 1. Ј, 625; 
180.L J. 9;15 Bom.L.^R. 64^; 14 M. L. T. 38, 
'(1913) M: W.N. 566; 25 M. L. J, 148; 86 А. 331; 16 
‘O. С. 194 | P. 0), applied. 

* Bhamu Patter v. Abdyl Kadir Rowthan, 16 Ind. Cas. 
250; 89 I. А. 218; 16 C. W. N. 1009; 23 X. L, J. 821; 
,12 ML. Т. 338; (1913) M. W. N. 936; 10 A L. э. 
'259; 14 Bom L. ^R. 1024; 35 M. 607; 16 С. 1. J, 696 
(Р, О, А Prabhu Dyal v, Kalyan Das, 83 Ind. Саз. 505; 
431. A. 43; 20 C. W. N. 426; 19 М. L. T. 208; 
, (1916) 1 M. W. N, 234;.8 L. W. 393; 23 0. L. J. 
"411; 88 A. 163; 18 Bom. L. В. 382 (P. О.) and Parbhu 
‘Dayal v. Ali Ahmad, 4Ind, Cas. £76; 82 А, 19; 7A. 
“In J. 3, referred to. 

An Execution Court has ample power to make an 
order to prevent what would be essentially a 
“miscarriage of justice. [p. 867, col.-2.] 

Mrinalini Dasi v. Abinash "Chusider Dutt, 6 Ind. 
Cas. 608: 11 О. L. J. 538; 14 С. W.N. 1024, Nobo 
‘Kali Debi v. Banalata Debi, 9 C. L. J. 595; 32 C. 921, 
Jogesh Chandra Bau, v. Yakub Ali, 21 Ind Cas, 111; 
17 O.W.N. 1057 and Sabitri Thakurain v. Savi, 60 Ind. 
Cas. 274; 48 I, A. 76; 40 M. L, J. 808; (192:) M, W. 
5, 159; 19 A. L. J. 28'; 33 О. 1, J. 807; 25 0. W. 
iN. 557; 23 Bom, L, В, 681; 48 О, 481; 14 L. W. 362; 
8 U. P, L. R, (Р. О.) 57 tP. О. ), referred to. 


‚ Appeal against ап ordar of the Distriot 
Judge, Midnapore, | dated the. 27th of 
„August 1920, reversing that of the Sub. 
ordinate Judge, Third Oourt of that Distrist, 
dated the 12th of Jane 1920. 

FAOTS appear from the judgment.. 

Babu Amarendranath Bose, for the Appal- 
Tants.—The result. of the purchase by: the 
deeree- holder of the. hypothasatad proparties 
was that the olaim under-the mortgage daerea 
was eampletely aatistied фазапва althaugh по 
врөзібз bid лаз оЁәгай bz ths deeres. 
holder, ii was rasjrdad that the pirshaze 
ywasmada for whatavar „маз dua uuder tha 
dasree at the tima of the sale. ~ -The gale now 
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standa sonficmed, Its effect, therefore, is that 
the desres is aompletely satisfiod. The desrea: 
holder is consequently bound to refuud 
the monies he has reseivel in part satis 
fastion of his desres, The principle of 
restitution is applisable to the faeta of this 
proseeding. The appellants should not be 
driven to а separate suit to get bask the 
deposits whioh they made in respest of the 
dssres whieh has bsen sompletely satisfied. 
Even if section 144 of the Code of Uivil 
Prosedure bs not applisable, the appellauts 
are entitled to relief under szetion 151 whieh 
empowers ihe Court to make any order that 
may be nesessary for the ends of justice, 
"Refera to Amirannessa Ohowdhurain v. Karim- 
аплезза Ohowdhurain (1), Bent Madho Singh 
v. Pran Singh (2), Asutosh Goswami v. 
‘Upendra Frosad Mitra (8) and Atul Ohandra 
Singha v. Kunia Behari Singh (4). Ses also Raj 
‘Rag iubar Singh v. Jai Indra Bahadur Singh 
(5), Oollector of Meerut v, Кайа Prasad 
(6), Garurihu; Frasud Singh v. Baiju Mal 
d, and Jogesh Ohandra Rat v. Yakub Ali 
8). i 

Babo Lalit Mohan Mitra (with him Babn 
Santosh Kumar Pal), for the Respondent.— 
lt has not been seriously argued that the 
appellants are entitled to any restitution 
under seetion 144 of the Code of Civil Pro. 
cedure, The appellants have invoked the 
inherent power of the Cour: 62 order restitu- 
tion. But where the express provisions of 
gaetion 144 are not applisable, the same relief 
eaunot ba obtained by the applieability of 
gestion 151 of tha -O»1o, Sae Jabstri Taaku. 
rain v. Savt (9). Ss» alsa Safaralit v. 
Durga Prosad Sea (10). Moaraovar, ia this 
9433 the paymants wera mils by the jaig- 


(1) 22 Ind Cas. 839; 18 C. W. N, 1223. 
. (3) 14 Ind, Cas, 456; 15 C. L J. 187. 

(3) 38 Ind. Oas. 17; 240. LJ. 451; 210, W. Ni 
584. 

(4) 43 Ind. Cas. 775; 27 O. 1.1, 451. 

+ (Б) 55 Ind. Cas. 559; 46 I. А. 228; 220, 0. 212; 
60. L.J. 682; 88 M. L. J. 8J2; 18 À L. J. 233, 22 
Bom. L. BR. 521; 42 A. 158; 18 L. W. 82 (P. С.), 

(6) 28А. 635; ЗА. L J 553 A.W. М. (1903) 
Hi. 

(7) 28 A. 337;-8.A. L. J. 110; A. W. N. (1993) 41. 

. (8) 21 Ind, бал. 111; 17 O. W. М. 1057. 

(9) 60 Ind Cas. 274; 48 L A. 73; 40 M, L. Ј, 803; 
(1991) M. W. М. 159; 19 А. L.J. 281; 33 0, L, J. 
321; 2>0. W. N 537; 23 "Bom. L. R. 63l 43 C. 431; 
14.D. W. 332; 3 U. P.L R. (Р, AM C.) 

. (19) 17 Га4. Саз „335; 16 0, Te J, 83, 
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ment.debtors to take time in the procseding 
to not aside the sale. The deoree-holder ie, 
therefore, entitled to retain those sums by 
way of compensation for the injury whieh he 
suffered by reason of the delay in the son- 
firmation of the sale. 

Babu Amarendranath Bose replied. 

JUDGMENT.—This is an appeal by the 
judgment.debtors against an order of dis- 
missal made on an applisation for restitution 
in the eourse of proseedings in exesution of 
а morbgage-deoree, 

On the 21st February 1916 the respondent 
obtained a mortgage-deeree against the ap- 
'pellants, On the 17th July 1917 the mort-. 
gaged property was sold in exesution and was 
purehased by the desree-holder. No spesifie 
bid appears to have been offered by the deeree. 
holder, but if was stated that he purehased 
the property for whatever was due tohim on 
the deeree at the time of the sale, On the 14th 
August 1917 the judgment-debtors applied 
to have the sale set aside under Order XXI, 
rule 90, Code of Civil Proeedure, but this 
applieation | was not heard for a aonsiderable 
time. 

On the 9th February 1918 the déitos: 
holder-auetion.purehaser and the judgments 
‘debtors eame. to a settlement to the effest 
that if the judgment-debtors paid to the 
deeree-holder Rs, 1,813 on or before the 2nd 
April 1918, the sale would stand eaneelled, 
but on default the sale would stand sonfirmed. 
Neither of the two contingeneies sontemplated 
by the parties, however, happened. The 
judgment-debtors did not pay the full amoant 
specified on the day fixed; they paid only 
Ra, 317, whereupon the deeree- holder agreed 
to extend the time for payment till the 20th 
April 1918, subjeat to Ке reservation that 
if the balanee was not paid within the period 
specified, the sale would stand sonfirmed. 
This arrangement, like that made on the 9th 
February 1918, reseived the sanction of thé 
Court. Оа ће 20th Apri] 1918, however, 
the judgment-debtors brought 
Re. 230, whereupon the desree holder again 
agreed to an extension of time till the 15:h 
May 1918, subjest to the eondition that if 
what remained still due was not paid on or 


before that date, the sale would stand confirm. ` 


ed. On the i6th May 1918, no payment 
was made and an application for further 
: extension of time by the judgment-debtors 

was refused. Thesonsequense was that on 
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‘20th April 


in only: 


йәй 


the day following, the 17th May 1918, the 
sale was confirmed and the application for 
eansellation of the sale, made on the 14th 
August 1917, was dismissed. The өйө of 
the order for confirmation was that under 
seetion 65 of the Civil Prosedure Code the 
titls to the property .purshased by the 
dearee-holder vested in him, as auotion- 
purchaser, from the date of the sale, and, вв 
the desree-holder had agreed to take the 
property for whatever sum was due under 
the mortgage-deeree, the result was eomplete 
satisfaction of the elaim under the mortgage, 
The position then was that although the 
judgment.debt was satisfied in full by the 
purshase of the mortgaged property by the 


“decree holder, he still held in his hands the 


two sums of Вз, 317 ‘and Вз, 230 paid to him 
by the judgment.debtors on the 2nd and 
1918 respestively. Tais waa 
overlooked at the time when, the order for 


.sonfirmation was made; for itis ineonseiv- 
:ablethat if the matter had baen brought to 
‘the notice of the Court, an appropriate order 
.would not have been made in this behalf, 


The judgment. debtors, however, waited till 
the 7th February 1920, when they made the 


‘present applieation for restitution of the two 


sums mentioned, ` The Court of firat instance 


: held that the judgment-debtors were entitled 


to а refund of the amount elaiméd': Орой 
appeal the Distriat "Judge has reversed 


‘that order on the ground that the remedy of 


the judgment-debtore liés by way of a regülar 
snit in the Civil' Court. “We are of opinion 


‘that this view cannot be supported, 


There is no doubt that the ease before us ‘ig 


not sovered by the express terms of section 


144, Civil Prosedure Code, whish resognises 
the principle of restitution, The question, 
consequently arises, whether it is competent 
‘to the Execution Court, in the өхөгоіве of ita 
inherent .power, to make. an order for 
restitution with a view to seeure somplete 
justies between the parties eonserned. Oar 
attention has been drawn to the desisions in 
Dinesh Prasad v, Sankar Ohaudhury (11), 
Raghu Singh v, Shew Prosad Rat (12) and Rat 
Raghubir v, JatIndra Bahadur Singh (5), where 
restitution was dirested on reversal of а deeree 
under ojreumstanees whieh might be taken 
to attract the operation of sestion 144, Civil 
Prosedure Code. We need not consequently ] 


(11) 2 0. L, J. 587; 9 О, W. N. 881. 
(12) 17 Ind, Cas. 121; 16 OL. J.)185. 
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diseuss the applieability of the prineiple 
dedusible from those eases. Bai it is plain 
from the decisions of thia Court in 
Beni Madho Singh v. Pran Singh (2), 
Krishna Ohandra Mandal (Narendra Ohandre. 
Mandal) y. Jogendra Narain Roy (13), 
Asutosh Goswamt v. Upendra Prosad Mitra 
(3), Atul Ohandra Singha v. Kunja Behari 
Singh (4) and Améranness: Ohowdhurain 
v. Xarimannessa Ohowdhuratn (1) that the 
Exesution Court is eompetent, in the exereise 
of inherent power, to make an order for 
restitution even in‘sases nob oomprised within 
the terms of sestion 144. A similar view 
has been taken elsewhere, as appears from 
the judgments in Collector of Meerut v. Кайа 
Prasad (6) and Sukhdeo Dass v. Rito Singh 
(14). The only instanee where а restristed 
view has been taken of the eompetence of the 
Oourt to make an order for restitution in 
casas not goyerned by seation 144 is 
Safaraddi v. Durga Prosad Sen (10), whieh 
has been anfavourably sommented upon 
in later eases, sush as Asutosh Goswami 
v. Upendra Prosid Mitra (8) and 
Sukdeo Dass v. Rito Singh (14). There 
sar, in our opinion, bs no room for dis- 
pute that the Court issompetent to exeroise 
‘its inherent power in eases of this desoription, 
and this has indeed been resognised by the Ju- 
disial Committee. In the ease of Prag Narain 
у. Thakur Kamakhia Singh (15) it was ruled 
that the Court has inherent power to make 
restitution and a party entitled to it should 
not ba referred toa regularsnit, merely besause 
the ease may not fall within the purview of 
the appropriate seatión of the Code of Civil 
Procedure. Lord Maenaghten observed that 
вз preoisely the same relief would ba ob- 
tained whether the applieation were made ia 
& Separate snit ог in the execition pro- 
seedings, the litigant should not be driven to 
а separate suit, То the same effeet is the 
observation in Shamu Patter v, Abdul Kadir 
Rowthan (16), namely, that every Court trying 


Pa 27 Ind. Oas. 139; 20 O. І, J. 469; 19 О. W, 
‚ 587, 
(14) 89 Ind, Саз. 763; 2 P, І, J. 861; 1 P. L.W, 


1. 

(15) 3 Ind. Cas, 798; 38 I. A. 197; 10 O. L, J. 287; 
11 Bom. L. В. 1200; 6 M. L. T. 803; 140. ү, N, 
бб; 19 M.-L. J. 699; 31 A. 551; 180. О. 180 
(Р, 6,). s 

(16) 16 Ind. Cas. 250; 39 I, A. 218; 160. W. М. 
1009; 28 М: L.J. 321; 12 M. 1. T. 338; (1912) M. 
W. N. 935; 10 A. L. J. 259; 14 Bam. L, В. 1034; 35 
M. 607; 160. L, J. 596 (P. 0). 
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Civil oases has inherent jurisdietion to 
take sognizanee of questions whish go to 
the root of the subjest-matter of sontro. 
veray between the parties. The prinsiple 
was resognised again in Prabhu Dyal v. 
Kalyan.Das (17), where the Judieial Commit- 
tee affirmed the decision of the Allahabad 
High Court in Parbhu Dayal v. Ale Ahmad 
(18), In the oase bafore us, there is no ques. 
tion that if the matter had not bean over- 
looked at the tims of the confirmation of tha 
sale, an order for restitution would have been 
made. Consequently the observation of Lord 
Shawin Debt Bakhsh Singh v, Habib Shah 


. (19) applies, namely, that quite apart from 


sestion 151, any Oourt might have rightly 
considered itself to possess an inherent 
power torestify the mistake or omission 
whieh had been inadvertently made. Thera 
is a long series of cases in this Court where 
it has been ruled that the Court has inherent 
power to resall money improperly paid 
out; amongst these, referense may be 
made to Mrinalini Dasi v, Abinash Ohunder 
Dutt (20), Nobin Kali Debi v. Bunalata Debi 
(21) and Jogesh Ohandra Rau v. Yakub 
Ali (8). We hold acaordingly that the 
Exeeution Oourthad ample power to make 
an order to prevent what would be essentially 
& missarriage of justiee, We may add 
that a possible diffigulty, indieated by Lord 
Sumner, as to tha applisability of sestion 
151, in Sabitri Thakurain v. Savi (9), namely, 
the diffisulty of invoking the inherent power of 
the Oourt when there is an express provision 
to the aontrary in а Statute, does not arise 
in the easa before us. Here section 144 dogs 
noi defins the fall measure of the power of 
the Oourt to make an order for restitution; 
we may sonsequently take the provisions of 
that section as a guide to determine 
in what slasa of eases an order for reatitae 
tion may be made, so that somplete 


(17) 83 Ind. Cas. 505; 48 I, A. 48; 200, W, М, 
425; 19 M. L. T. 200; (1918) 1 M. W. М, 234; 3 L 
W. 293; 23 C. L. J. 411; 88 A. 163; 18 Bom, L, B, 
882 (P. C.). 

(18) 4 ind, Cas, 876; 32 A. 79; 7 A. І, J. L ' 

(19) 19 Ind. Cas. 526; 40 І. А. 151; 17 0. WAN, 
829; 11 А. L. J.626; 18 О. L. 7,9; 15 Bom, І. R. 
1640; 14 M. L. T. 33; (1913) М. W. N. 565; 25 M, L, J. 
148; 35 A. 831; 16 О. О, 194 (P. C.). 

(20) 6 Ind. Oas. 608; 11 C. L.J -5638; 140. W, N 


1024. 
(21).3 О. I.M. 695; 82 О, 921. _ 
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justise may be made between the parties and 
they may be restored to the ‘status quo anie. 
There is thus no eseape from the sonelusion 
that an order for restitution ehculd be made 
‚їп this ease. ` 
. - Finally, the respondent has urged that as 
exeontion purchaser, he has suffered injury 
. by reason of the delay in the sonfirmation of 
sale and thet this eireumstanee should be 
borne in mind when an order for restitution is 
made. This eontention is obviously entitled 
to some consideration, But we observe that 
the Court of first instance did not direst a 
refund of the sums paid -by the judgment- 
debtors with interest. The deoree-holder 
has had the benefit of those payments for a 
aonsiderable length of time, and if there was 
delay in the eonfirmation cf sale, he was in 
part at least responsible beeause he consented 
Hi an adjournment on receipt of sums handed 
over to him >n partial catisfastion of the 
deeree. The judgment.debtcrs were no doubt 
ultimately unable to carry ont their engage. 
ment; but this does not, justify the sonolusion 
that they should ferfeit tbe sums they paid. 
In there eiroumstarces we . hold that the 
proper order to make is to allow- the appeal 
And to restore the order of tke Ccurt of first 


jnstanee. There will be ro order for costs 
sither bere or in the Ccturt of the Distriot 
Judge. 

В, N. Arpeal allowed, 





ALLAHABAD HIGH COURT. 
Sxconp Отт, Atim No. 888 or 1919, 
May 5,1921. 

Ercsent:— Mr. Juctice Stnart and Mr, Justice 

: Ksrhaiya Lal 
FAZAL ILAHI— PLD IER— APPELLANT 
terius 
BART INDIAN RAILWAY COMPANY— 


Dr FENpsasT— Rxsroxpexr.] 

Common carrier— Railway- Negligence—Eaplosives 
Act (1V of 384), rules framed under— Explosives booked 
for despatch by passenger train—Delay— Special 
damages—Ccentract Act (1X of 1822), ss, 267, 227— 
Agent—Authority—Railways Act (IX of 1890), s, 12 
~Fatlee . 

A. consignment of goods described as “Patakha 
fire-works" was accepted by & Railway clerk for 
convey auce by passenger train from Cawnyore to 
Allahalad; hailway freight at parcels rate was paid, 

and a: Railway receipt issued to the consignor. 
The Railway discovered subsequently that the lon- 
veyance of goodg of this nature by passenger train 
was forbidden “and that they could only be, con- 
veyed by goods trains Meanwhile, the consignment 
not arriving, the consignor who intended to sell the 
‘fireworks’ on the cccasion [оё а festival sent а 
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telegram to the Railway Authorities, who replied 
that Ње goods were still lying at Cawnpore as thay 
could not be sent .by a passenger train and that 
he should either remove the packages or authorise 
their despatch by goods train, but he-took no action 
and the goods were despatched by goods train, and 
arrived at Allahabad about a month after the date 
on which they were booked, The consignor was 
notified to take delivery on payment of additional 
freight at goods rates, but he refused to take 
delivery, and the Railway, after notice to him, sold 
the goods by auction, Upon this the consignor sued 
to recover from the Railway the price of the goods 
and special damages: 

Held, (1) that the contract to carry the goods, 
entered as it was with an authorised agent of the 
company, was a valid contract; that although the 
Officials of the Railway had under a misapprehen- 
sion accepted the goods for conveyance by passenger 
train, thereby committing the Railway to break the 
law, the Kailway could not escape the liability for 
not carrying out the contract in so far as it was 
capable of performance within the law by despatch 
of the consignment without unreasonable delay by 
а goods train; Гр. 87), cols, 1 & 2.] 

(2) that the Railway could not disclaim their 
agent’s authority to the detriment of the consignor, 
and having accepted to convey the goods by ordinary 
parcels rates, they were not justified in making a 
demand for additional freight, and that the consignor 


' was justified in refusing to take delivery and that 


the Railway having retained his goods and dis- 
posed off them to a third person, were liable to 
compensate him for their value; [p. 872, col. 2.] 

Dyer v. Munday, (1895) 1 Q. B. 742; 64 L. J. Q..B. 
448; 14 В. 806; 72 L, T. 448; 43 W. В. 440; 59 dJ. P. 
276, followed, 

Bayley v. Manchester, Sheffield and Lincolnshire 
Ку, Co, (1872) TO. P. 416; 4 L. J. C. P. 278, 
Ram Pertab v. G. Marshall, 28 О. 701; 80. W. N. 
313; 7 Sar. Р, O. J. 455; 13 Ind. Dec, (м. в.) 1048, 
referred to. 

(3) that, in the absence of a guarantee by the 
Bailway that the goods would reach before any 
particular date, and of notice by the consignor at 
the time of consignment that the goods were re- 
quired in connection with a festival, the consignor 
was nob entitled to special damages and that һе. was 
entitled to ordinary damages for the non-delivery of 
goods within reasonable time; [p. 872, col 2.] 

Simpson v L d М. W. Ву, (1876; 1 Q. B, D. 274; 
45 L. J. Q B. 152; 33 L. T. 505; 24 W...H, 294, 
Candy v. Midland Ry, (1878) 88 1. Т. 220, G. W. 
Ry. Оо v. Redmayne, (1866) ) О. Р, 329; 36 ds J. О. 
P 128; 19 Jur. .N.85.) 69°, Madras Railway Оо. v. 
Govinda Rau, 21 M. 172; 8 М, L. J. 80; 7 Ind Dec. 
(х. в.) 478, referred to. 

4) that unless the objeot of the sender. was 
specially brought to the notice of the carrier or - 
circumstances were known to the carrier from 
which the object ought in reason to have been 
inferred, so that the objéct might be taken to have 
been within the contemplation of-both the parties, 
damages could only be recovered for the natural 
consequences, of the failure of that object. [p. 875, 
col. 2; p. 876, col, 1.] 


Simpson ү, Т. JN. W. Ry., (1876: 1 Q. B. D. 274; 
45 L.J. J, Q. B. 182; 88 L. T. 805; 24 ҮҮ. R. 204, relied 
upon. 
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Sesond appeal from a decree of the 
Subordinate Judge, Allahabad, dated the 30th 
November 1718, 

Mr Iqbal Ahmad, for the Appellant, 

Messrs, N, P. Singh and S. N. Sastry, for 
the Respondent. x 

JUDGMENT, 

&8тпївт, J.—The following fasta ara 
established on the evidense, Fazal Ilahi із а 
dealer sarrying on business in Allahabad, 
He deals in fire-works as well as in other 
artioles, Previous to the shabbarat festival of 
the 5th June 1917 he prossaded to various. 
sentres of trade, to purshase fire-works. He 
went to Oalsutta, Bambay, Banares and 
Cawnpore, He finally purehased four 
boxes of Chinese oraekers in Oawnpore, 
eash of whioh contained 1,60) packets. Не 
sonsigned these four boxes at the Collestor. 
gung-Parsels Office of the East Indian Railway 
Company, Cawnpore, to himself at Allahabad, 
by а pareels forwarding note dated the 30th 
of May 1917, in which the eonsignment ia 
deseribel as “four boxes said to sontain 
patakha fire-works" t.e., Ohinese araskera, Не. 
signed the forwarding note giving as ^his 
address Obauk,  Cawnpore. This was 
apparently thé address at whieh he was 
staying while he was in Oawnpore. His рег; 
manent address is in Allahabad, 

He booked the eonsignment at the paraals 
' offisa and paid R3. 3 2 in advanse at parsela 
rates, The weight was two màunds and 29 
sears. The sonsignment was booked on tha 
30th of May 1917. А reseipt was given to 
Fazal Ilahi, No, 3,808, dated the 30th May 
1917, Exhibit 2, Fazal Ilahi's* intention was 
to sell the eraskers ia Allahabad before aud 
- at the shabbarat, Raving ‘sonsigned the 

paskages Һә went to Allahabad. Tae 
-sonsignment поё arriving, he sent two 
telegrams on tbe 2nd cf June 1917, one to the 
Divisional Traffis Manager, Cawnpore, aud 
' the other to the General Traffis Manager 
of the Hast Indian Railway, Oaloutts, Oa 
the 8th of June 1917, the Station Master, 
- Allahabad, wrote in Exhibit 3 to Fazsl ahi, 
that the paskages wera still lying at 
Cawnpore, as they воша not be sant by pas» 
senger train under the Railway Regalationa, 
The paskages had baen booked to be sent by 
passenger train ás they wera booked at the 
paroels offisa at parasols rates. Tha Station 
Master dirested Fazal Ilahi either to renova 
‘the packages or au;horise their despateh by 
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* 


goods train, On June 13th 1917 tho 


: Divisional Traffis Manager, Oawnpore, wrote 


to the appellant in Exhibit 4, that the 


` eonsignment had baen  insorreetly booked 


by passenger train under a misapprehension 
indueed by his representations at the time 
of booking. This letter repeated tho direations 
to remove the eoneigument, ог authorise ita 
despateh by goods train. On the 14th of 
June 1917, the Station Master, Cawnpore, 
sent Faz-1 Ilahi а reminder іп eontinuation of 
Exhibit 3, Оа the 19th of June 1917, ths 
General Traffia Manager, Oaloutta, raplied in 
Exhibit 6 to Fazal Ilahi's telegram, In this 
letter he stated that the rules for the earriage 
of explosives were framed by the Governmant 
and that the Company had n» authority to 
depart from them, and that the appellant 
had basn advised on tha day on whish he 
tendered his sonsignment that the g3oda 
sould not be despatehed by passenger train, 
He further infermed him that the goods 
were still at Oawnpore and eoneluded by 
adding these worda “instrustions have been 
issued to send them by goods train and 
you will bə advised as to their despateh by 
the Divisional Trafis Manager, Oawapore.’ 
Fazal Ilahi taking no astion, the goods ware 
despatehad by goods train to Allahabad on the 
28:d of June 1917 and arrived on the 22th 
of June 1917. Fazal Ilahi was ealled 
on to pay Rs, 19.9 freight charge аз а son- 
dition prasedent to raseiving the goods. He 
refused to pay the amount or to take delivary, 
A notise dated the 25th of August 1917 was 
issued to Fazal Ilahi by the Oompany, that 
if he did not take delivery after paying tha 
charge, before the 20th of Saptembar, the 
goods would be sold by &ustion. Не did not 
take delivery or pay the sharge and tha 
goods were sold by austion on the 29th. of 
September 1917 for Rs, 31, 

Fazal Ilahi instituted a suit on the 20th of 
Novembar 1917 in the Court of the Mansif, 
Allahabad, slaiming Rs. 40) for prisa of 
goods, Ra. 530 damages Ri, 8 8 paid for 
Railway freight, Нз. 1.12.6 expenses for 
daspatsh of telegrams and 0.36 noties 
oharges, in all Rs. 905 8. Tae Hast Indian 
Railway Company replied that Fazıl Ilahi 
knew that the asonsigoment eoald поб ba 
despatehed by passenger train and fraaiulent- 
lp indased their employees to азавр; tha 
sonsfgament for despatsh by passengar train, 
that their servants haying acted outside the 
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seope of their authority, no sontrast had 
some into being, that the damages were 
execssive, that the artisles were not worth 
more thav Rs. 75 and that the Company 
were obliged under the rules to take no 
aetion and were not responsible. The Oom- 
pany offered to pay to the appellant without 
prejudise Rs. 31, the sale-proseeds of the 
fire- works, and Rs. 3.8, the freight sharges 
already paid, less Rs. 19- 9, the freight sharges 
ineurred. Inthe sourse of the evidence 1% 
eame out that there was no justification for 
the allegation of fraud made. against Fazal 
Ilahi. А slerk of the Halsey Road Agensy, 
Cawnpore, was ealled, who deposed that on 
the 30th May 1917 a man unknown had 
oome to that ageney, and endeavoured to 
book a eonsignment of four paekages of 
Chinese staskers by passenger train, and 
that be informed this man tbat sueh a 
sonsignment sould not be sent by. passenger 
train, As this witness was unable to identify 
the man in question as Fazal [ahi or to 
sonnest the man with P'ezal Ilahi, the Oom- 
pany failed to prove by ealling this witness 
any knowledge on the part of Fazal Ilahi 
that the eonsignment sould not be sent by 
passenger train, or any fraud on his part. 
There was no other evidenee to prove fraud, 
The evidenee of the. Railway offisials showed 
that the parcels office. at Oollestorgunj was 
in eharge of a senior elerk ealled Nand Lal. 
Munni Lal, a beginner, was working under 
Nand Lal. Robertson, & Goods Inspestor, 
and Fitzgerald, an Assistant Traffis Inspeet- 
or, were on duty in the presinets of the-offiee. 
On the evidense, Fazal Ilahi саше to Nand 
Lal and asked him to book the packages at 
pareels rates by passenger train, Nand Lal 
refused to do this, Fazal Ilahi went to 
Fitzgerald. Fitzgerald ordered the parcels 
elerk to book the paekages. On Fitzgerald’s 
orders, Munni Lal booked the paskages and 
gave Fazal Ilahi the reseipt, Exhibit 2, receiv- 
ing Rs. 3-8, Fazal Ilahi left the packages 
and went away. Robertson then refused to 
despateh the goods, There is some- sonfliet 
between Nand Lal and Munni Lal In 
spite of that sonfliet, this is the finding 
at whieh I arrive on the fasts, the point not 
kaving been determined by the Courts 
below. I determine it under sestion 103 
of the Code of Civl Prosedure, Fitz: 
gerald, who gave evidense, has deposed 
„that be was.ignorant 96 that time of the ѓасб 
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that вое a sonsignment sould not be 
despatched by passenger train, Robertson 
was in the right in not despatehing the 


'sonsignment by passenger train, for under 


the rules for the sonveyanes of explosives 
by rail, whieh are binding under the law, 
Chinese eraekers eannot be sent by passenger 
train. The Munsif did not deside whether 
there was or was not a valid sontraet. 
He found that Fazal. Ilahi had ineurred 
no damage and had sommitted no fraud. 


He gave Fazal Ilahi а  deeree for 
Rs, 14-15. Fazal Ilahi appealed. The 
learned  Snbordinate Judge heard the 


appeal. He desided that there .was no 
valid sontrast, that the pareels elerk had 
aeted beyond the seope of his authority, 
that the Company "was under no obliga. 
tion to despateh the sonsignment to Allaha- 
bad or to elaim freight eharges for having 
done so, Finding that the Company was 
guilty of no negligenee and that the sale was 
justified, he raised the relief to Ra, 34-8 only, 
Fazal Ilahi somes here in sesond appeal. 
. The firat point 1 propose to deeide 
is with regard to the value of the goods, 
The materials on the resord are suflisient for 
the determination of this point, whieh waa 
not desided by the Courts below, and I 
deside it under sestion 103 of the Code of 
Civil Prosedure. I see no reason to dis. 
believe the evidense cf Fazal llahi and 
Alla Bakah on the question of the prise of 
the Ohinese  eraekers. The defendant 
Company did то oross-examine Fazal 
Ilahi or Alla Baksh upon this point. They 
did not produse any rebutting evidence. 
The prise fixed is a moderate priee, working 
ont at only one anna a pasket. I find that 
the Ohinese oraskers were bought by Fazal 
Mahi for Ra, 400, К 
The next point is ав to the validity cf 
the sontrast, The ‘Courts below have made 
no attempt to examine the evidense on this 
point, The East Indian Railway Ooashing 
Tariff in forss at the period, Exhibit K is 
on the resord. At page 413, it states: “No 
explosives or other dangerous goods ean be 
sonveyed by any train sarrying passengers, 
exeept of the kind and under the eon. 
ditions spesified in the Red Pamphlet of the 
rules for sonveyanes of explosives and of 
dangerous goods. The eharge for sueh 
explosives and dangerous goods will be made 
аб ordinary pargels rates,” This: Coaehing 
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Tariff is on sale and san be purehased by any 
passenger. Fazal Ilahi. had an opportunity 
o$ purehasing it. It refers only to the 
rules and rates for the sonveyanse of pas. 
sengers, luggage, parcels, live stoek, sarri- 
ages, ete. It does not purport to deal with 
the booking of goods by goods train. І aon- 
sider that any person reading the rule whish 
І have quoted would be justified in believing 
that he would have to go toa paroels offise 
to book explosives, and that those e P 
would be booked at 
is not ‘told anythi 
eharge, an 
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ing it without unreasonable delay by 
goods train. It is doubtful whether the 
Company would be liable for damages in 
геврэвё of the faet that Munni Lal, unde 
authority given to him by Fitzgerald, 
agreed to despateh the goods by pas; 
train, although it might be urged 
authority of Dyer v. Munda 
the Company was ге, 
respeot of that fost 
thic 
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Railway Company iñ not despatehing the 


goods at.ohoe by the first goods train 
available; - 
ich regard to the seeond point, Robertson 
ated in'his evidenee that he eould not 
gli thd goods by ‘goods train, besausé 
barges would bé-máde ona minimum 
aod they would have to be pre- 
goause I wae in liopesthat 
ie cetting ше paroni 
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dud Dyer v. йш (1) to which I hava 
already referred, tha Railway Company were 
responsible for the ation of their booking de= 
partment and sould not disclaim their agente! 
authority to the detriment’ of the appellant. 
J, therefore, hold that the Railway Company 
were not justified in endeavouring to saddle 
the appellant with an additional freight 
charge of Re. 16 1.0 and in refusing to 
deliver the sonsignment:to him until' he 
р. д charge. The appellant, being 
to pay the exsess freight 
aad delivery unless he 
foo to take de: 
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&oneerned an under-sharge had been made. 
Under sestion 72 of the Indian Railways 


Ast the position of the Railway Company’ 


earrying goods for another, is that of a 
bailee ; and it is bound to ваггу the goods 
under ordinary sirsumstances within a 
reasonable time. If any loss aesrues to the 


owner of the goods on aesount of the delay. 
in the delivery, the Railway Company is. 


not liable for the same unless the delay is 
unreasonable. The Railway Company has 
not shown any valid reason for detaining the 
goods at COawnpore from tbe 80th May 1917 
up to the 23rd of June 1917, despite the tele- 
grams sent by the plaintiff and the demands 
madé at the Parsels Office at Allahabad for 
the delivery of the same, There is evidenee 
to show that eueh goods are not ordinarily 
saleable in the market exoept at certain times 


of the year, and the plaintiff was justified — 


in refusing to take delivery of the goods 
unless the Company was willing to eompen 
sate him for the deterioration of their value 
and for the loss caused to him by the delay. 
The plaintiff is, therefore, entitled to resover 
the value of those goods with ordinary profits, 
or, in other words, the prise fetehed at anetion 
and eompensation for the deterioration of their 


value with the damages suffered in sonse- . 


quense of the delay, insluding the expenses 
ineurred in sending the goods, telegrams 
and notices, He is not entitled to the 
spesial profits, whieh, he says, the goods 
were expested to feteb, if they had been reseiv- 
ed in Allahabad before the shabbarat festival, 
because there was no guarantee by the 
Railway Company thatthe goods would reash 
before that date, and no notice was given 
by him at the time of the sonsignment that 
the goods were required at Allahabad = eon- 
nestion with that festival, 

In Oandy v. Midland Ry. (5) a spesial 
printed label pasted on the top of a-eonsign- 
ment, sontaining the words "Travellers goods, 
deliver immediately,” was held not to sonstitute 
a speoial contrast between the parties, or a 
suffisient notise to the Railway Company of the 
purpose, for whieh the goods were being sent, 
во 88 to make that purpose eommon know- 
ledge to both the parties and justify a elaim 
for spéeial damages. In 4G. W. Hy. Oo. 
v. Redmayne (6), where the plaintiff sent 


(8) (1878) 38 І, Т. 226. 
(6) (1868) 10. P. Lx 85 1. J. O, P. nd 19 Jur, 
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some goods from Manehester to his traveller 
at Cardiff, and the delivery of the goods 
was through the negligense of the Railway 
Company delayed until after the traveller 
had left Cardiff, and the plaintiff eonsequent- 
ly lost the profits whieh he would have 
derived from a sale at Cardiff, it -was held 
that in the absense of a notiee. to the.defend. 
ants of the objest for whish the gooda were 
sent the plaintiff sould not resaver from them 
suah profits as damages for the delay. In 
Madras Ratlway Oo. v. Govinda Rau (7) 
the siroumstanees were somewhat similar, 
The plaintiff was a tailor, who delivered а 


_eewing mashine and some sloth to the 


Madras Railway Company (the defendant) 
to be sent to a plaee where he expested 
to ваггу on his business with spesial profit by 
reason of a fortheoming festival, Through 
the fault of the Company's servants the goods 
were delayed in transmission and were not. 
delivered until some days after the eonelu- 
sion of the festival. The plaintiff had given. 
no noties to the Company that the goods 
were required to be delivered within a fixed 
time for any spesial purpose, and he had 
signed a forwarding note under a statement 
that he agreed to be bound by the sonditions 
at the baok; and one of those eonditions was 
to the effeot that the Company was not liable 
"tor any loss of or damage to. any goods 
whatever by reason of aesidental or unavoid- 
able delays in transit or otherwise.’ He 
sued to reeover from the Oompany a sum 
on aeaount of his estimated profits and the 
travelling expenses of himself and his assist- 
ant at the plase of delivery and their .expen- 
ses for food and lodging from the Company. 
But it was held that he was only entitled to 
claim his travelling ex penses, апа the expenses 
of his servant and such ordinary profits 
whieh һа might have expested to earn 
irrespective of the festival, In Simpson v.c 
І. & N. W. Hy. (8) it was simi- 
larly held that unless the objeot of the 
sender was speeially brought to the notiee 
of the earrier, or siraumetanees were known 
to the earrier from whieh the objest ought in 
reason to have been inferred, so that the. 
object might be taken to have been, 
within the seontemplation of both the 
parties, damages sould only be reeovered. for 
the natural consequenses of the failure of! 
qr M. 172, 8 M. I, J. 85; 7 Ind. Deo. (N. в,). 
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that objest. If the plaintiff sould have 
waited for the goods till the 28th June 1217, 

he wonld have got the goods from the 
market mueh oheaper. By the delay he 
lost the profits whieh he would have earned 
from the goods, if they had been ressived in 
proper time; and ‘he also suffered by reason 
of the deterioration of the value of the goods 
in sonsequense, І адтае, therefore, with the 
order proposed, 

' Br так Oovat.—The appeal is desreed inpart, 
the appellant being allowed Rs. 400 for the 
sosts of his goods, Rs. 100 damages, Rs. 3 8 
Railway freight, Rs. 1.12.6 expenses of des. 
patohing telegranis and annes 3.6, the aosts of 
registering notice, makingatotal of Rs 505.8 0, 
We also award hig full sosts in all Courts, as 


we do not consider that the Railway Company. 


have met him ina fair way over this matter. 
He will thus get Rs. 50580 and his full 
sosts of the Trial Court, together with inter- 
est at 6 per eónt, per annum on both sums 
from the date of the institution of the 
suit to the date of realisation; full sosts of 
the lower Appéllate Court with interest at 

.6 per sent. per annüm from the date of the 
institution of the appeal in the lower Appel. 
late Court to the daté of realization, and full 
eonts of this Court with interast at 6 per 
eont. per annum from the date of the institu- 
tion of this appeal to the date of realization, 
Costs in this Üourt will inelude fees on the 
higher scale. 


в. D. Appeal allowed, 





LAHORE HIGH COURT, 
Зайир Отг, APPzAL No. 3495 or 1916. 
K ' July 23, 1921. 
Present: —Mr. Justies Broadway ani 
. Mr, Justioo- Harrison. 
- BIRJOO ax» ocazss—D zrENDANTE— 
NE APPELLANTS 
Bee versus 
BHIKHU AND OTHERS—PLAINTIIFFS—BUT A 
` AND OTHRES-—DEFESDANTS—HESPONDERIS. 
Adverse possession—Oontinuity—Shamilat land. 
During greater part of the year the cattle of the 
proprietary body of a village grazed over the whole. 
area of the village shamilat, but, during a few 
months, portions of the shamilat were enclosed to 
keep out the cattle, and the hay on those portions 
was cut.and. removed by auch co-sharers as took 
the trouble to do the necessary fencing. One of the 
co-sharers, who had enclosed a much larger ‘area f. 
the shamilat than that to which he was entitled, in 
the nianneY'afóresaid,.sold his share.in thè- common 
land, but not any definite area as belonging exclu: 
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sively to him, toa stranger, Mutation was entered 
accordingly dnd the stranger-vendee occupied ' the 
enclosed ares and enjoyed it precisely in the same 
way as tke vendor-co-sharer had done and clainled 
adverse possession after 12 years: 

Held, (1) that in all cases of this sort the nature 
of the claim was to be seen and it was to be decided 
whether the exercise of the rights by the stranger- 


- vendee was in the nature of things irreconcilable 


with the rights of the co-owners; [р, 878, col, 1.] 

(2) that as it was net shown that it was impossible 
in the nature of things for the siranger-vendee to 
occupy the land by corporal contact and as he did 
not in fact occupy if throughout the year, the 
necessary element of continuity was absent, and 
that, therefore, the necessary adversity was not 
established, [р. 878, col 2.] 

(8) that as the co-owners continued to exercise 
regularly during the greater part of every year the 
same rights of grazing over the land as they used to 
exercise before the sale, their position was in no way 
shaken by the fact thatduring the remaining 
portion the stranger-vendee periodically asserted 
and exercised adverse rights. (p. 878, col. 1.] 

Tilakdhari Lal v. Khedan Lal, 57 Ind, Cas 465; 48 
О. 1; 89 M. L. J. 248; (1920) M. W.N. 691; 2U. P, 
L. В. (P. C.) 139; 22 Вот, L. R 1319; 18 А, L. A 
1074: 25 О. W. М. 49; 23 М L, T. 224; 47 I. А, 289; 
82 C. L. 1. 479; 18 L, W. 161; A P. L.T, 101 (P. 0^, 
Bahadur Chand v. Naina Mal, 26 Ind. Cas. 35; 14 P. 
В, 1915; 231 РІ. В. 1914; 138 P. W. R. 1014, 
Malkappa Dod Chanbasapagowda v. Mudkappa Basappa 
Mudigavdar, 17 Ind. Cas. 657; 87 B, 84; 14 Bom, L, 
R. 931, referred to. 

Second appeal from a decree ‘of the 
Distriet Judge, Hoshiarpur, dated the 9i 
Ostober 1916, reversing that of the Senior 
Subordinate J adge, Kangra, dated the 30th 
August 1915, 

Lala Mehar Ohand Mahajan, for Bakhshi 
Tek Ohand, for the Appellants. 

Ме. Manohar Lal, for the Respondents. 


JUDGMENT.-— On 9th Ostober 1900 one 
Buta sold to Kirpa and Hira a hewat 
Number, whieh bolonged.to him; апі“, а 
definite portion of the unpartitioned stamilat, 
whiah did not belong to him exolusively. 
Two yeare later the vendees resold a portion 
of this ятата to other strangers. Both 
sales-were effeated by registered deeds, In 
1911 both lota of vendees brought a suit 
against the present plaintiffs for damages 
запзей by seattle to the злата; portions 
This was desided in favour of the-vendoes ia 
1913, and in: the same year the plaintiffs, 
being proprietors. іп tha villaga, brought this 
suit for deolaration that the land in ques. 
tions was still shamtlat and that they -wera 
entitled to graz». over it. The Trial Court 
dismissxd the 8016, bab the dasision was ra- 
versed by the learned Distrie$ Judge, wha 
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held that the defendants had failed to 
establish adverse possession extending over 
` twelve ysars, and gave the plaintiffs the 
relief they sought, The defendants present 
this aseond appeal and the only question to 
be deaided is, whether the fasts establish the 
adverse nature of the oosupation of the de. 
fendanta during the period, whieh elapsed 
between the sale by the eo-sharer Bata and 
the institution of the present suit. 

The praetiee in this village is shown to 
be that during the greater part of the year 
the eattle of the proprietory body graz3 over 
the whole area of skamilat, but, during a few 
months, portions are enolosed to keep cut 
the seattle and the: hay on those portions is 
. eut and removed by those who have taken 
the trouble to do the necessary fenoing. 
Before the present Setilement of 1891 92 
Buta, the vendor, bad sterted enslosing this 
particular portion and at Settlement he was 
shown as in posession under the proprietary 
body, he having asquired thereby no indivi- 
dual and exclusive rights whatever and being 
debarred by. the permissive nature of hia 
occupation from ever acquiring any sueh 
rights, however long ha might shoose or bs 
allowed to remain. The area is very .mueh 
larger than that to. whioh һе will ђе entitled 
on partition in proportion (о bis share. in 
khewat. After the sale the stranger vendess 
oseupied the land and enjoyed 16 in ргавізе- 
ly the same way as Bita had done. During 
the greater part of the year all the village 
eattle grazed indiseriminately over this and 
every other ‘portion of the гати; during 
the hay season the grass was preseryed by 
the erestion of a temporary fence. Does sueh' 
oseupation by stranger vendses, younded 
by the remaining өо-отпегв of Buta, the 
vendor, amount to possession adequate in aon- 
tinuity, in publisity, and in extent of area to 
show that it is possession adverse to the aom- 
petitors, snd did it involve the exereise of 
rights so irresoneilable with those olaimable 
by the plaintiffs as.ta give the latter овда. _ 
sion to dispute that possession throughout 
the -twelve gears preseding the ‘auit; ‘the’ 
ehief essential in the cosupation being that 
it must challenge the rightful owner to 
assert his rights throughout the whole of the 
twelve years, Counsel has laid great stress 
on the fact that the deed being registered, воп; 
stragtive notice was given to the so.owners 
by the. registration. The nature of that 
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notise or rather the law on the subjeet has 
been finally settled by Tilekihari Lal v. 
Khedan Lal(1), but ina&ámueh as the strangers 
entered into ossunpation immediately after 
the sale and thereby gave actual поќёіве, the 
question of sonatruetive notise does not arise, 
Having seen the strangers in possession, it 
was the duty of the во owners to exercise 
that degree of care and caution whieh an 
ordinarily prudent man would necessarily 
take for tbe protestion of his own intereste 
Naw the mutation whish followed and dava 
expression to'the'sale was to the effeet that 
Buta had transferred his share in the shams. 
lat, not that he had.sold this definite area 
whieh did not belong to him exolusively 
and the revenue resords continued to show 
this area ав shamila?, Was it the daty of 
the eo-owners or would an ordinarily prodent 
man have followed the sale to the registra. 
tion office and seratin’zad the terms of the 
covenant? We think probably not. The eo. 
owners had no reason to suspeet, and the 
conduot of the strangars gave them no reason 
to suspeat, that Buta had sold what did ‘not 
belong to him and that the Reveone Reoorda 
were incorreof, and the only notice they 
reseived was that the strangers had been 
substituted for Bata, This is, however 
immaterial if the strangers овп -show that 
they remained in eontinuous adverse posses. 
sion. 1t is eontended with sonsiderable foree 
that the nature of the land was such that 
the only exelusive and adverse sots of posses. 
sion, whish eould be exercised upon it, were 
those whieh the’ strangers did exercise 
periodisally by enelosing and fensing for ‘a 
few months at a time when good grass eould 
be grown and Бу taking that grass for their 
exclusive use, and Bahadur Ohand v. Naina 
Mal (2) із relied upon as an authority 
showing that the nature of the land must 
govern the extent to which exclusive oesupa- 
tion Фё. possible. It is urged that the 
strangers tcok all that the land was capable 
of yeilding and did so systematically and 
regularly and in the intervals allowed the 
worthless land to lie waste, or, in other words 
that the grazing of the village cattle during 

(1) 67 Ind. Сав, 465; 480.1; 39 M.L. J. 248 
(1920) М. W. N. 691; ZU. P.L. В, (P. C.) 130, 22 
Pom. т те те С. W. N. 49; 28 

«Lal, $ + i LIE ; 
161; 2 P. L. T. 101 (P, C), SOMOS 


(Z; 25 Ind. Cas. 35; 14 P. Е, 1915; 231 
1014; 188 P. W. R. 1914, j «91 POLL, 
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the greater part of the year was done with 
their permission. On the other hand it is 
urged that after every term of exelusive pos- 
session by the strangers the co-owners 
periodieally asserted their rights by enjoying 
the land together with the strangers and 
there was, therefore, an annual sasrual of 
a peaseful title, Now in all oases of thie 
sort the nature of the slaim has to be seen 
and it Һай to bà desided whether the exeroise 
of the tights ‘by the strangers was, in the 
nature of. things, irresoneilable with thoss 
elaimed;  " ' 

The eo'owners pray that the land be 
declared ‘to be shamtlat and that they have a 
right of grazing over it. At the time of the 
anle they had these rights. They have exer- 
sised them regularly during the greater 
part of every year and their position is in 
no way haken by the fast that during the 
remaining portion the strangers periodioally 
asserted and exersised adverse rights, for 
Bush assertion by them was adverse as ех: 
plained'in Malkappa Dod Ohanbasapagowda v. 
Mudlappa Basappa Mudigavdar (3), though 
similar ‘eonduet by their  predesessor. 
in title, the so-dwner Buta, was not. The 
position ‘is very much the same as if a 
squatter~ were to plase a hut on the same 
portion of tbe'shamilaé every year for the 
winter months without interference from the 
owners and were then to urge, in the 13th 
year, that he had aaquired an adverse title 
besause the chosen site was not suitable for 
sush ossupation during the remainder of the 
year and be- had made the only use he sould 
of the selested land. Even if he were to show 
that during the whole of the remainder of 
the year the land remained flooded and was 
in other’ ways an undesirable site or в oamp, 
he would not hava established sontinuous 
adversity. So' here also we are of opinion 
that the nesessary element of eontinnity is 
absent. - The étrangers could have shown 
during the remainder of each year that they 
ehallenged thé ‘title of the so owners and, 

"though the profits might be small from an 
enslosuré*'extending over more than the 
'eustomary period, sush lengthier. enelosure 
would have sost them nothing and would 
have mada, their position elear. They rg- 
frained from bringing it to the notise of the 
@o-owners in any way that they alaimed more 
pO 17 Ind, Oss. 657; 37 B. 84; 14 Bom. 1, R, 
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than the right to enolose for a portion.of 
every year though they sould easily have 
dane во and, as found by tha District Jadge, 
the во owners sontinued to enjoy as a matter 
of right the liberty to graze their cattle 
during the remainder of the year. 

: We are of opinion that it not having been 
shown that it was impossible in the nature of 
things for the strangera to oesupy the land 
by eorporal eontast, the element of sontinu- 
ity and the necessary adversity have nob been 
established, : 

We, therefore, dismiss the appeal with sosta, 

8. р, Appeal dismissed. 





ALLAHABAD HIGH COURT, 
First APPEAL ЕЕОм Оврив No. 22 or 1921, 
November 10, 1921, e 
Present :—Mr, Justisa Piggot and Mr, 
Justice Walah. 
Fieu GOKUL PRASAD HAR PRASAD 
— DEFENDANTS — ÀPPELLANTS 
' versus 


RAM KUMAR —PLAINTIFF — RESPONDENT. 

Civil Procedure Code (Act V of 1908), О. XLI, 
т. 23, scope of—Remand—Appeal—Inherent power, 
of remand-—Discovery of documents—Procedure— 
Practice, í 

The policy of the Allahabad High Court has 
always been to allow as wide a meaning as is 
reasonably possible to the provisions of Order XLI, 
rule z8'of the Oivil Procedure Code. [p, $81, col. 2.] 

Abdul Karim Abu Ahmed Khan Ghaznavi v. 
Allahabad, Bank, Limited, 41 Ind. бав. 598; 44 O. 929; 
210. W. N.8/7; 26 0. L. J. 49, Habib Bakhsh v. 
Baldeo Prasad,28 A. 167; А. W. N. (1001) 39,, 
Raghundan Singh v. Jadunandan Singh, 43 Ind, Oas. 
959; 8 P. L. J. 268; & P.L. W. 450, Mohendra Nath 
Ohakraburthy v. Ramtaran Bandapadhya, 65 ind, Oas, 
96; 23 C. W. N. 1049; 31 О, L. J. 857, Vijayaraghava' 
Reddi v. rappa Reddi, 16 Ind. Oas, 367; (1912), 
M. W. N TU; 11 M. L. T.199; 22 M. L. J, 409, 
xeferred to. 

Where a District Judge remanded a case without 
purporting to be exercising inherent jurisdiction and’ 
without giving any reasons for it, he was presumed 
tohave acted under the provisions of Order Xul, 
rule 23, and it was held that an appeal lay against 
his-order. [р. 881, col. 2.] : 

Quzre.—Whether District Judges have an inherent 
right ef remand under seotion 161 ef the Civil Pro. 
cedure Oode and whether an appeal ‘lies from an 
order of remand made in.the exercise of such в 
right? [p. 881, cols. 1 & 2,] 


Per Walsh,J.—The maohinery for discovery con.:- - 


tained in the Civil Procedure Code is practically .. 
the same as contained in the Rules of the Supreme 
Court of England. It is provided and intended for all’ 
cases, but it is peculiarly appropriate and essential’ 
for cases, where the plaintiff suing for -an-aecount 
may be either one partner suing another, or ап 
agent suing his principal, who keeps ne aqgounb of his 
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own and is necessarily without requisite materials 
and documentary evidence which is necessary for 
framing ‘issues and for proving his claim. The first 
step which he ‘ought to take is to apply to the 
Сопт ёо :pompel his opponent to disclose on oath all 
the materials and relevant documents in his posses- 
‘sion and to produce them for his inspection before 
tho trial, or he may apply for the appointment of a 
Comtmiasioner. [p. 882, cols, T & 2.] 


First aneii from an order of the Distriet 
Judge of Cawnpore. 

Mesers. B. E. O'Oonor, S. M. Sulaiman, A, 
P. Dubeand Кі М, Katju, for the Appellants. 

Messrs. 9, А, Haidar and Kumuda Prasad, 
fer the Respondents, 


JU. GMENT. 

Preaor, J,— This is ап appeal against an 
order of.remand passed by the Distriet Judge 
of Cawnpore under the following eireum- 
atanees. The plaintiff alleged that he was 
the proprietor of а sertain trading firm and 
that, in thia capasity, he had entered intoa 
‘number of partnership transastions with the 
: .defendante? firm, extending over a period 
‘stated in the plaint itself. He eomplained 
‘that he, was unable to get proper aesounts 
from the defendants ; he desired either an 
‘order that the partnership be dissolved, or 
,5 finding that it had already been dissolved, 
‘and в proper and complete aseount from 
the defendants’ firm. - Reading between the 
lines of the plaint, it is fairly obvious that 
;this was:one of those unfortunate oases in 
.Wwhieh the plaintiff has very little ehanoe 
‘of proving his elaim exoept by means of 
' dosumentary evidence in the possession of 
‚ће defendants, in this ease by means of 
‘assount books in the possession of the defend- 
,ante’ firm. The written statement denied 
;various allegations of fast sontained in the 
. plaint, but there was a plain admission that 
. there had been partnership dealings between 
‘the parties-during eertajn years, The issues 
“originally fixed by the Trial Court, although 
drawn up'in somewhat general terms, seóm 
-fairly to.eover the questions raised by the 
pleadings of the parties. That Court then 
,proeeeded to appoint a Commissioner to 
examine aesounts and handed over to him 
for examination dnd report the assount books 
whieh had been plaeed before the Court by 
the plaintiff and by the defendants, respect- 
ively, It is by no means slear from the 
resord that the produstion of these assount 


«books was aesompanied by any affidavit, or- 
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sworn testimony, to the effest that the 
accounts produced by the varioas parties 
were original and genuine, or that they. 
insluded the whole of the dosumenta 
in the possession of either party bearing on 
the partnership transastions. The Oom: 
missioner submitted a report favourable on 
the whole to the defendants’ ease. The 
plaintiff raised а number of objestions. The 
findings on these points were in favour. of 
the asseptanee of the Commissioner" 8 report 
as it stood, and the Court then proseeded to 
draw up a very lengthy preliminary deeree, 
in whioh the substance of the findings arriy. 
ed at із embodied and also ‘various matters, 
such as the appointment of a Commissioner 
for a further examination of the dosumentary 
evidence and the prepsration of а final no. 
count between the parties, bave been em- 
bodied whieh might well have been left out 
of the preliminary deeree and dealt with 
by the Court in a subsequent order, The 
plaintiff appealed to the Oourt of the Distriet 
Judge. His memorandum of appeal is a 
lengthy doaument, but in substanse he 
objested that he Һай been prejudiced 
by the procedure followed by the Trial . 
Court, He suggested that the Com. 
missioner's report should not have been 
accepted as sufficient evidences to prove 
all the points whieh the, Trial Oourt had ~ 
determined in favour of the defendants, He 
protested against the finding that the plaint. 
ів books of aeaount were unreliable and 
sould not. be treated as proving any part of 
the plaintiff’s oase, There is a paragraph 
obviously intended to suggest that the 
aseount books put in by the defendants, and 
asted upon by the Commissioner, were not 
really the original assounts of the transactions 
in question, but aesount books specially writ- 
ten up for the purpose of this ease. “This 
appeal raised first of all the question whether 
the plaintiff had been prejudised by any error 
of prosedure in the Trial Qourt; sesondly, 
the question whether the findings of that . 


- Oourt embodied in the preliminary déoree 


were fairly sustainable on the evidense on 
the resord, The learned  Distriet Judge 
seems to have been oppressed by his belief 
that the trial in the First Oourt had not, 
been a satisfastory one. He takes a point, | 
it does not appear to be raised by the’ 
pleadings .of either party, аз to whether 
there really was & partnership in the proper" 
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sense of the word at all. Не inelinea to 
the view that there had bsen a dissonnested 
seriós of partnership  transagtions, It is 
difficult toseaon what he bases this opinion. 
There had been undonbtedly a number of 
partnership transactions, extending over a 
sonsiderable period of tims; but, so faras 
the case has gone at present, it would 
seem that all those transactions ' were 
governed by aù original agreement as tọ 
the terms on whieh the parties were to 
deal with one another and, if that ів. во, 
there seems no reason whatever: why the 
suit should not ba treated, as both the 
parties were quite willing to treat it. in 
the Trial Court, as an ordinary ‘suit for 
. dissolntion of partnership and rendition of 
&esounts, Moreover, the learned District 
Judgé himeelf- admita that the point isa 
purely academia. one besause, even in^ hia 
view of the ease, the plaintiff would have 
been allowed to join bis various sauses. of 
action in respest of each separate transas- 
tion ina single anit, I ean find nothingin 
this to justify interferenoa with the pro- 
sedure of the Trial Court, Then tbe learned 
District Judge think: that the plaint required 
' radieal alterations before justise sould bs 
. done between the. parties and that both 
parties ought to have been required to 
amend their pleadings, -There was no 
petition to this effest оп the part of the 
plaintiff, either in the Trial  Oourt: or 
before the lower Appellate Oourt dos 
and my examination of the гевогд, - 
far as it has gone, doss not djselabe 
any adequate reason for holding that. the 
guit eould not have been fought out on 
the pleadings and on the issues framed by 
the Trial Court. In effeet the lower Appellate 
Court has not беу with any of the-‘sub- 
étantial pleas raised by the memorandum 
of appeal before it. It brushed “aside the 
whole proceedings of the Trial Court as 
unsatisfactory, set aside the preliminary 
deeree and sent the ease baak fora new 
- trial, 

At the hesring of this appeal a point 
was taken on behalf of the plaintiff. ‘respond: 
ent, to the effoot that no appeal lies to 
this Oourt from the order in question. "The 
eontention is that only an order-of remand 
passed undér thé provisions of "Order XLI, 
rule 23 cf the Oivil Prossdure Code, is open 
to appeal as an appeal from order, that in 
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the prosent вава. the order of E does 
not parport to be-paased under .this rgle 
aud eannot be regarded ёз sovered bg the 
terms of that rule. "From, this it is’ son 
tended further , that the lower. Appellate 
Osurt must be presumed to. haye aobed.in 
virtue of "the inherent powers of-am: Appellate 
Court and on-the strength ofthe resognition 
given by sestion 151 of the present Code 
of Civil Proselure to the existensa of certain 
inherent powera in all Courts.. Taare has 
‘bean sonsiderable adnflist of jadioial opinion. 
on the question of’ this ^ alleged iaherent 
pose: of an:Appellate Court to remani a 
suit for re-trial This High Court. has 
undoubtedly exersised a very general power of 
remand, no} neaessarily troubling | itself to, 
бэс ӘБ whether the ramand отӣес.-іп avery 
aase' was coverediby the statutory provisions 
of Order XLI, rule 23 of the Civil Prosedura 
Code; but the High Court possesses wider 
powera of supervision not nesessarily pos- 
‘sessed by the Ooarta:of District Judges. 
In the High Court at Oalontta, after various 
conflicting desisions, the point. wags finally 
settled by а Fall Boneh in tho ase of 
Abdul Karim Abu Ahmed Khan Ghasnavi 
v. Allahabad Bank, Limited (1), in 
favour of the existense of an inherent 
‘power of remand, independent of the 
provisions under section 107 of the Ciyil 
Prossdure Cods or of Ozder XLI, rule 23 of 
the same Code. Тһегә із one reported ваяв 
of this Court, Habi5 Bakhsh v. Balde» Prasad 


- (2),in whieh-& very similar view seoma 


to hava been taken, "There has, however, 
so far as І am aware, пеузг beena ‘Fall 
Bench desision .of this Oourt on the subjeet, 
and it would not ba diffiaalt to quote rulings 
in whish orders of ramandi- purporting to 
be under Order XLI, rule 23 of the Civil 
Prosedure Code. "have been set aside- on 
the ground that they were not warranted 
by the terma of that rule, I regard the 
whole question, so far as this Court is 
soneerned, as still somewhat. unsettled, 
Further, the raspondenthas to eountent tbat 
when a Court of ‘first appeal passes an 
order of remand on the strength of this 
presumed inherent jurisdistion, no appeal 
lies’ to this Coart from that order, -Ha has 


x 


(D. 41 Таа, Cas, 598; 41 0.: әз 29,21 О, W. М, 877 
49. 


26 C. L 
(2) 38 A, 107; A. W. N.. (1901) 89, 
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quoted three eases in support of this son- 
tention, “only one of whieh, Raghunan-tan 
Singhv. Jadunandan Singh (3), has found its 
way into any of the authorised reports. The 
other two are Mohendra Nath Ohakraburtty 
у. Ramtaran- Bandapadhya (4) and Viiayara- 
ghava Beddi v. Konoruppa Rsddi (5). Not only 
is there no authority of this Court to this 
effest, but thera hava baen  b»yond all 
question numbers of  deeisions in whieh 
this Ocurt has entertained, without ` quas- 
tion raised, appeals from orders of remand 
where, on the very fase of the rsosrd, the 
remand order either did not purport to be 
under Order XLT, rule.23 of the Civil Pro- 
eedure Code, or sould only with great 
diffisulty be brought within the purview of 
thatrule. In the vary ease above referred 
to, that of Habib Bakhsh w. Baldeo Prasad 
(2), this Court e»nsidered on the merits the 
propriety of the order of remand under 
appeal bafore it, evan while holding that 
the provisions of the former Civil Prosedure 
Code now embodied in Order XLI, rule 23, 
did not cover the sase' and that the Couré 


‘must be presumed to have asted in the exer. 
'aise of. inherent jurisdistion, 


. А further question arises out of the ap- 

pellante' sontention, and that is whether, ia 
the event of our agreeing that the order 
-before us is not an order against whish a firat 
„appeal i is allowad, -it would, not ipso facto ba- 
some & deoree, within the meaning. of the 
definition in sestion 2 of the Civil Prosedura 
Oode, and ba subject to ‘a sseond appeal. Lt 
is not а eomplete answer to this contention 
to say that. the appeal before us has not baen 
filed as а вөбопй appeal, .baaause it would 
‘obviously be open to us to allow the appel. 
lants an opportunity of amending the head. 
ing of their memorandum :of ‘appeal ani 


` paying an additional Court-feo; if we thought 


Y. 


4 


Sush a sourse was absolutely nesessary in 
order to give us jurisdietion to deal with 
this matter. After giving full consideration 
to the various arguments whish have bsen 
addressed ' to us, I do not propose „ ;to. pro. 


08) 48 Ind. Cas. 950; 3-Р; Uu. 253; аР. GW 
0, 
(4) 55 Ind. Cas, 95; 23 0. W. N. 1019; 31 O.D. J. 


57. 
(5) 18’Ind,. Cas, 867; (шт) M, W. N. 410; 10 M, 
L, T. 199; 22 M, L: F, 4095 
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nounes a definits desision on the general 
guastion of the existence of an inherent right 
of remand in the Court of Diatriot Judges, 
or a8 to the appealability of orda-3 of го. 
mand passed in the exereiss of sush a 
presumed right, Їп all the deeisions in 
whieh thisinherent right of remand has baen . 
resognizad, the learned Judges have! taken 
sonsiderable pains to lay down that 
such a right, assumiog 16 to exist, must 
ba exeraised with great saution and only 
under exsaptional sirsuamstances. If tha 
learned Distries Judge in the present oase 
had given detailed reasoas for holding that 
in the interesía of јиабіве and after dae 
regard to the provisionsof sestion “9 of the 
Code of Civil Proaedura, he felt that he sould 
not deal with this litigation satisfastorily by 
the exercise of acy of the powers oonferred 
upon him by Order XLI, rules 23 to 29 (in. 
olusive) of the Civil Prossdure Code, and 
felt oompsiled to fall back upon a power 
inherent in his Court, and resognised by 
sestion 151 of the Code of Civil Prosadure, 
it would then hava bsen necessary for пз 
to record a definite finding on the objestions 
raised by the present respondent to the 
entertainment of this appeal. Thea present 
oase we propose to dispose of by saying 
simply that we sea no adequate reason for 
treating the order under appeal as an order 
passed in the  exereise of any inhsrent 
jurisdistion whiàh the learned Distriat Jadge 
of Cawnpore believed himself to possess. 


‘He doesnot purport to ba exereising sash 


inhérent jurisdiction and has not attempted 
to give.any reasons for so doing. The poliay 
of this Oóurt has alwaya been to allow as 
wide а meaning as is reasonably possible 
tə the provisions of Order XLI, rale 23 of the 
Civil Prosedure Code, and 1 ат not satisfied 
that the learned Distriet Judge did not 
sonaeive himself to be asting simply under 
thoss provisions. On these grounds we have 
determined to sət aside the preliminary 
objeation taken by the respondent and proseed 
to dispose of this appeal. 

As regards the appeal itself, I do not think 
that the order of remard before us was 
justified by the pleadings in the lower Ap. 
pellate Court, or that the learned Distrist 
Judge has given adequate reasons for pade 
sng guch an order. In my opinion the.oase 
mast go bask to that Court in order that the 
‘appeal may be re heard and disposed of in 
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some different way. It will be open to the 
learned Distriet Judge to consider whether 
each and all of the direetions whish the 
Trial Court has embodied in its preliminary 
üeeree is either (1) а proper subjeet-matter 
for inelusion in sueh a preliminary deoree, 
or (2).-adequately supported by evidenee on 
the resord, It will be open to him, further, 
to eonsider any application that the plaint- 
iff may make, even at this stage, asking for 
a fuller, more formal and more regular 
disclosure of doeumentary evidenee on the 
part of the defendants and for a further 
enquiry on the merits into the question of the 
genuineness and reliability of the ascsounts 
produced by himeelf and by the opposite 
party, respestively. The Distriet Judge, 
being seised of the appeal, has power to look 
into this matter and to eonsider whether 
the plaintiff ean make outa good oase for 
the admission of fresh evidence on appeal, 
the nature of the evidenee to be thus admit- 
ted, the Court before whieh sush evidence 
requires to be taken and so forth. The 
questions really at issue between the parties 


‘are shown by the order of the District Judge 
. himself to lie within fairly narrow „вошравв 


and itought to be possible to arrive at an 
adjudieation on the merits, without in effeet 
ordering the suit to be tried all over again, 

as the learned District Judge has attempted 
to do. I would, therefore, set aside the 
deeree or order under appeal, and send the 
sase baek to the District Judge of Oawnpore, 
with direetions tore admit the same on to his 
file of pending appeala and to dispose of it, I 
think that the eosts here and hitherto should 
be costs inthe sause, that is to say, should 
be left to be dealt with in the discretion 
of the lower Appellate Court, after there bas 
been further enquiry into the merits of the 
sare, when that Court will be in а better 
position than we are at present to determine 


how the sosts of the litigation should 
be equitably assessed between the рат. 
ties. 


Warsa, J.—I entirely agree. I only want 


Чо add & word whish might be of practical 


service in other eases, The machinery for 
diseovery eontained in the Civil Prosedure 
Code is praetieally the same as eonteined in 
the rules of the Süpreme Court of Eggland. 
It is the result of years of practiaal expe- 


'mienee and is invariably found to work 


well, if understood. It is provided and 
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intended for all oases, but it is psouliarly ; 
appropriate and essential for such sases, 88. , 
this, where the plaintiff suing for an aseount 
may be either one partner suing another, : 
or an agent suing his. prinsipal, who keeps 
no aesount of his own and is nesasparily 
without the requisite materiala and dosn- 
mentary evidenes which is nesessary for 
framing issues and certainly for proving his 
claim. The firat stap whish he ought to ' 
take isto apply to the Court (and the rules 
are abundantly suffisient for the purpose) 
ta compel his opponent to disslose on cath 
all the materials and relevant docaments in 
his (the defendant's) possession and to 
produse them for his inspeetion before: the 
trial, or he may apply for the appointment 
of & Oommissioner; otherwise the Court 
to some extent, and the parties themselves, _ 
have merely to grope in the dark and feel 
their way without the vital materials for the 
desision of the ase. Oasa the parties have 
diselosed and provided, to one another 
and to the Oourt, all the materials and 
documents which are relevant as between 
themselves, the settling of the issues 
to be determined. and the point in eon. 
troveray ought to be' and does beeome a . 
perfeetly simple and almost automatie matter. 
Certainly none of the tangles whieh have 
arisen in this ease would have oesurred if 
the proper prosedure had been followed. Tà 
this extent I regard the plaintiff and bis 
advisers responsible for all the trouble whioh 
has arisen in this oase, It is hoped that, at 
any rate in Cawnpore, the legal prastitioners 
will make some effort to sequaint them- 
selves with the nesessary information for 
earrying on their business and advising their 
olients properly. No legal prastitioner with а 
grain of sommon sense in а elaim of this kind 
ought to allow his slient to go to Court for trial 
without the- available materials and the 
relevant documents. Itis heart-breaking ta 
me, at any rate, to see how lawyers, prae» 
titioners and men of business go blindly 
along -a beaten path without giving 
themselves the trouble io understand whaf 
their olients zeally want and without avail- 
ing themselves. of the mashinery whieh the 
Legislature has provided with sueh serupulous 
care, As regards this partieular sase these 
observations are only releyant on the question 
of sonis, besause the misehief has been 
done, Speaking for myself, if I found that, 
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in the ultimate result, the plaintiff had 
gained vary little from the azooxl whieh 
he bas brought from the First Oourt together 
with all the subsequent proceedings whieh 
have arisen out of it, I would saddle him 
with eosts of those proseedings, whieh I 
regard as dus to his own neglest or of 
his legal advisers. f, on the other hand, 
in the result it turns out thatthe plaintiff 
is entitled to a great deal more than he has 
gotor that the defendant has been wilfully 
sonosaling the relevant materials, then oar- 
tainly 16 would be just to punish the defend- 
ant basause he had not diselosed the 
relevant materials. I entirely agree with the 
order, 

By rae Oovar:—Onr order, therefore, “is 
that we set aside the-desree or order under 
app3al and send the oase baok to the Dis‘riat 
Judga of Oawnpore, with direstions to 
re-admit the same on to his file of pending 
appeals and to dispose of it. We direst that 
the costs here and hitherto shou!d be возів in 
the eause, that is to say, should be left to be 
dealt with in the direretion of the lower 
‘Appellate Court after there has baen further 
‘enquiry into the merits of the ease, when 
that Osurt willbe in a better position than 
-we- ‘are at present to determine how the sosts 
of the litgation should ba equitably assessed 
.batween the parties, 

J.P. Order set aside; 
Oase remanded, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 352 
or 1919. 
July 22, 1920, 
Present:—Mr, Justiee Teunon and Mr. 
Јпябіве Newbould. 
AKHOY KUMAR GOUS AND OTHERS 
—PLAINTIFFA— APPELLANTS 
versus 
ERADATULLA KAZI AND OTHER8— 
— DereXDanTs— RESPONDENTS, 
Landlord and tenant—Rent receipt granted indicat- 
ing division of tenancy—Agent, authority of —Burden 
of proof —Evidence Act (I of 1872), s. 92, prov, (4)— 
"Agricultural tenancy by registered patta can be put an 
end to otherwise than by registered document. 
N. was the original recorded tenant of a holding 
at a rental of Bs. 22, After the death of N. a 
geries of rent-receipts granted for several years by 
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the fahsildars of the landlord to the four sons of N, 
showed that one or other of the sons was tho 
recorded tenant and that the rental in some cases 
was “at a quarter of Rs, 22," in some cases ab 
“Rs. 5.8, being a quarter of Rs. 22," and in some 
simply ab “Rs, 6.8: ” 

Held, (1) that under the circumstances of the 
case the holding ata rental of Rs. 22 had ceased 
to exist and that in lien thereof four holdings at 
в rental each of Rs. 5-8 had been created; [p. 884, 
col, 2. 

p Mohun Mukhopadhyay. Gopal Paik, 25 О. 
581 at p. 536; 2 C. W. N. 376; 18 Ind. Deo. (N. s) 
852, followed, 

(2) that the receipts showed the consent of the 
agents of the landlord in writing and were sufficient 
evidence of the landlord's consent in writing to the 
division of the holding; (p. 884, col. 2.] 

(3) that it was for the landlord to show that his 
agents, in dividing up the holding, acted beyond the 
scope of their authority. [p. 884, col, 2.] к 

In the сазе of an agricultural tenanoy, oreated 
by a registered patta, the fact that the tenancy 
has been putan end to can be proved otherwise 
than by a registered document. [p. 884, col, 2; p. 
885, col. 1.] 

Appeal against а desres of the Subor. 
dinate Judge, First Court, Jessore, dated the 
26th of November 19:8, affirming that of the 
Munsif, Third Court at that plase, dated the 
18th of Marah 1912, 

FACTS appear from the judgment, 

Babu Sarat Ohunder Roy Ohaudhurt (with 
him Babu Peary Mohan Chatterjee), for the 
Appellants.—The plaintiff is the appellant. 
The appeal arises out of &suit for rent at 
the rate of Rs, 22 per annum’ for one hold. 
ing. The tenancy wae created by а regis. 
tered lease in 1277 B.S. The defense was 
that the original tenant of the holding was 
one Najibulla whose grandsons, great-grand. 
sons aud other heirs are the present defend. 
ants; that after Najibulla's death, the hold- 
ing has been split up into four different 
holdings at a rental of Hs. 58, Both 
‘Courts have assepted the defense, relying 
ona series of dakhilas granted by the tahsil. 
dars of the plaintiff. They have relied upon - 
& Full Beneh deaision reported as Pyari 
Mohun Mukhopadhya v. Gopal Pask (1), I 
submit that sase is distinguishable from 
the present, The dakhilas mention the name 
of Najibulla and state the amount of rent 
psyable as Rs, 5.8, They do -not men. 
tion the area of the holding at all. Refers-to 
gestion 88 of the Bangal Tenaney Aatand Руағѓ 
Mohun M'ukhopadhya v, Gopal Paik (1). My 


(1) 25 О. 531 at p, 586; 2 0, W. N. 375; 18 Ind, 
Deo, (N, в.) 352. 


© 884. 
AKHOY KUMAR GOUS 0, ERADATULLA KAZI 


point, therefore, is that there being no men- 
tion of the area in the dakhilas, the presump» 
tion ought to be that ibere has been no divi-. 
sion of the holding. Refers to Jnanendra 
Mohan Chowdhry v. Gopal Das Chowdhry (2), 
Rajant Sundari Dossi wv. Haru Sundari Dassi 
(3), Sri Maharani Bent Pershad Koeri v. Ram- 


dahin Pandey (4). My next point is that” 


the tenant must show that the agent who is 
alleged to have made a division of the hold- 
ing was duly authorized by the landlord to 
do so. Refers to Moharani Beni Pershad 
Koeri v. Goberdhan Koeri (5) I submit the 
snit should not have been dismissed. Refers 
to Surbo Lai v. J. M. Wileon (6). There has 
‘been no denial of the amount olaimed by the 
. plaintiff. Я 

Babu Saiyendra Nath Miiier (for Babu 
Bhudar Haldar), fov the Respondent, was not 
ealled upon by the Court to reply. 

JUDGMENT.—This appeal arises out of 
a suitfor arrears of rent, It appears that 
originally there was а holding of which the 
recorded tenant was one Najibulla Kszi 
and the rental whereof was Rs, 22, The 
present suit was bronght by the plaintiff 
landlord against the grardsons, great grand- 
sons and other heirs of Najibulia-and the 
rent’ olaimed was in гевревё сЁ the holding 
of Najibulla at Rs. £2 per annum. The 
defence of the -deferdants was that onthe 
death of Najibulla his holding ata rental 
of Rs..22 had oeased to exist and that in 


lien thereof were created four holdings, - 


each in favour of one of the four sons of 
Najibnlla and each at а rental of Rs. 5.8 
in respeet of one quarter of the total ares, 
In both the Courts below the ease of the 
defendants was accepted and the substantial 
question before us is, whether those Courts 
had before them materials whioh were suffi- 
sient and proper to justify them in soming 
to the sonelusion to which they did come, 
The materials before the lower Courts were 
a ceries of reseipts granted some by the 
tahsildar of the ‘plaintifi’s predesessor, one 
Gadadhar Ghose, and some by the tahsildar 
of the present plaintiff. These receipts ara 
dated from 1299 onwards and show one or 


- s 
- (2) 81 C. 1026 at p. 1033; 8 О, W, N, 928, 
(8) 41 Ind. Cas. 501; 22 C. W. N. 693, 
(4) 10 C. W. N. 216. 
(5) 6 C. W. N, 823, 
(6) 820,680, - 


INDIAN CASEB, 


.-- (192i 


other of the sons of Nejibulla as the recorded 
tenant and show the rental in same cases 
at “а quarter of Rs. 22,” in some cares at 
“Rs. 5 8, being a quarter of Rs. 22" and in 
some simply at “Re, 5-5,” There was algo 
before them the further fact that collesticns 
bad been in this manner from the year 1299 
onwards and they bad before them the fur- 
ther faet that in order to rebut tho inferenee 
arising from these doouments the plaintiff 
lardlord had found himself under the neoes- 
sity of fabrieating eollestion papers. There 
is also oral evidenee to whieb, however, the 
Court of first appeal did notadvart. In view 
of the decision of the Fall Beneh of this 
Court reported as Pyari Mohun Mukhopadhya 
v. Gopal Paik (1), we. cannot but hold 
that these materials were sufficient to 
justify the lower Courts in eoming to the 
eonelusion that the holding at a rental cf 
Rs. 22 had ceased to exist and that in lieu 
thereof four holdings at a rental eaeh of 
Rs 5.8 had been ereated, ard indeed we are 
of opinion that the Courts below arrived 
at aright sonolusion, These reeeipts, in 


. view of the desision in the Full Bench ease, 


show the consent of the agents of the 
landlord in writing and are sufficient evi. 
dence, therefore, of the landlcrd’s eonsent in 
writing. і | 


It has been suggested, in the second plase, 
that it has not been shown that the ` land- 
lord’s agents named ір these reseipts bad 
authority to split up tbe holdings, It being 
admitted beyond dispute that tke agents 
pared in ihcre receipts were the landlord’s 
agents, it was fcr the landlord to -sbow that 
what they did in dividing up these holdings 
was beyond thé seope of · their - authority. . 
It appears that cre of these agents of a 
later pericd bas been examined and speaks 
to his authority, but there is no evidense as 
to the authority of an earlier agent of the 
name cf Natabar Bhattacharyya. 


In the third plase, it issuggested that there 
being“ a registered polta in favour of the 
tenant Najibulla of whieh the rent is 
specified, that doenment should not be varied 
or modified except otherwise than by & 
further document in writing, bnt this is not 
а eare of variation or modification in ап 
existing lease, The question here is whether 
that leace has been putan end to; and in 
the case of an agricultural tenancy that ean 
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ba proved otherwise than by a regisbsrel 
dosument, Б 

Lastly, it has basn вад zs3ted that against 
the four sets of tenants thera shoald hava 
bsen separate desrees, each for the sum dae 
by way ofarrears in respest of holdings 
eash of Вз, 5-8. No such question was 
raised in .the Oourts below,’ Oa the 
materials before us it is not possible to give 
effect to any вов sontention, and we do not 
think that 16 would be right for пз to remand 
this sase to the Court balow in order that 
this issae, now for the first tima suggested, 
should be gons into and a desision arrived 
at thereupon, - x 

In this view this appaal is dismissed with 
coste, 


B. N. Appeal dis nissed. 


BALLAHABAD HIGH COURT. 
First Orvin APPEAL No. 343 or 1918. 
üNovember 17, 1921, 

Present :—Mr, Justise Rafique and Mr. 
Justise Lindasy, 

BHUP KUAR AND ANOTAEAa—PLAINTTIFFÀ 
—B4RPPELLANTE 


[versus 
BALBIR БАНАТ AND OTHERS—— DEFENDANTS 
— RESPONENTS, ` 


Hindu Law-—Joint family ~Alienation by father— 
Son, right of — After-born son, when can question valid- 
ity of alienation--Sw to set aside alienation —Son 
born after suit but before decree not bound —Distinct 
interest—Antecedent debt-—Legal — necessity—Burden 
of proof. 


A son cannot object to alienations validly made 
by his father before he was born or begotten, 
because he could only by birth obtain an interest 
in’ property which was then existing in his ancestor. 
Hence if at the time of the alienation there had 
been no one in existence whose assent was neces- 
sary or if those who were then in existence had 
consented, he could not afterwards object on the 
ground that there was no necessity for the transac- 
tion. If, however, an alienation was made by a father 
without nedessity and without the consent of sona 
then living, it would nob only be invalid against them 
but also against any son born before they had 
ratified the transaction, and no consent given by 
them after his birth would be binding upon him. [p. 
887, col. 2.] К 
„Whon в Hindu father executed a mortgage 
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ћете was in existence his miuor son, Rẹ, who sub. 
sequently died. Soon after the execution of the 
mortgage & brought a suit fora declaration that 
the mortgage was not binding on the joint ancestral 


‘family property, on the ground іћаб it had beon 


made without legal necessity. Another son, B, 
was born after the suit was brought but before it 
was decided. On the suit of the mortgagee to 
enforce the mortgage, B, contested the validity of 
the mortgage: 

Held, that B. was oabitled to challenge the valid. 
ity of the mortgage. 

Held, further, that B was not bound by thé 
decision in R.s suit, inasmuch as B. was not born 
when R. brought the suit and B. had an interost of 
his own which was quite distinct from that of R. [p ' 
888, col. 2.] 

Kesh» Prasad Singh v Sheopargash Ojha, 64 Ind. 
Oas 249; 19 A.L. J, 749; 3 U. P, L. R. (А.) 117 (F, В.), 
distinguished. 

Venkatanarayana Pillai v, Subbammal, 29 Ind. Oas, 
293; 38 М, 408; 17 M. L, T. 485; 28 M. L, J. 585; 17 
Bom. L. В, 458; 19 C. W, N. 641; 2 L. W. 598; (1915) 
M. W. N 555; 21 C. L.J, 515; 42 I. A. 125 (Р, OX, 
referred to. 

Where a part of the consideration of a mort. 
gage is a promissory note executed a few days 
before the mortgage in favour of the mortgagee 
himself, the burden is upon the mortgagee to show 
that this debt, although it may be called an antece-. 
dent debt, was borrowed for purposes! which would 
be binding on the joint family. [p. 887, col. 1.] 


First appeal from a desree of the Sab. 
ordinate Judge, Aligarh. 

Dr. S. M. Sulaiman, Moasra. S, N. Muker;i 
and Benz Bahadur, for the Appellants, 

Mr. К. N. Kat.u, for the Respondents, 

JUDGMENT. 

Lixps.y, J.—This is an appeal against 
a deorea of the Subordinate Judge of Aligarh 
in a snit brought by the  plaintiffa.appel. 
lants to enforee a mortgage exesuted on the 
12th of Ostober 1904 in favour of one Bishen 
Singh. 

Bishen Singh has died and his property 
has déssended to varions members of his 
family. The firat plaintiff, Musammat Bhup 
Kunwar, is a granddaughter of Bishon 
Singh and the second plaintiff, Dəbi Singh, 
is Bishen Singh's grandson. It appeara 
thit since the death of Bishen Singh his 
property has been divided among the mem. 
bers of the family under an arbitration 
award, and it was atated in the plaint 
that a defiaita share of this mortgage debt 
had been assigned to the plaintiffs. The 
defendants second party in the suit are the 
other membera of Bishen Singh's family to 
ewhom shares also have. boen allotted in 
this partienlar debt., They were. joined ay 
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defendants beeause they had failed to join as 
plaintiffs, 
The sontesting defendants in the snit were 


` Balbir Sahai, a minor aged ten years, who is . 


the son of the mortgagor, Ganga Sahai, and 
Musammai Saraswati, who is the widow of 
the mortgagor. 


‘The amount of the mortgage money was 
Rs. 4,500 and the elaim was for the re- 
sovery of a sum of Rs, 9,100 by sale of the 
mortgaged property. It was stated in 
paragraph 6 of the plaint that the original 
mortgage deed upon whieh the suit was based 
was not available and that the suit had there- 
fare been brought upon a certified вору of the 
doeument, 


The minor defendant, Balbir Sahai, con. 
tested the elaim on every possible ground, 
He denied exeeution of the deed by Ganga 
Sahai; he elaimed ‘that the property was 
aneestral and joint family property; that 
Ganga Sahai was a person of lisentious 
habits; that there was no legal nesessity 
for the loan; that in fast  eonsideration 
had not passed to Ganza Sahai, and thaf, 
in any ease, if it had passed, the debt 
had been satisfied. There was a further 
plea to the effest that the transaction was 
not binding upon this defendant, who was not 
in existence at the time the mortgage- 
deed was exeouted, The learned Judge 
has dismissed the suit. Не held, in the 
first plage, that the suit sould not sueseed 
in the absence of the original doeument 
of mortgage, the loss of,or failure to pro- 
duse, whieh had not been satisfactorily 
explained. Не did not, however, sonfine 
his judgment to this point but dealt with 
the sase on the merits. He held that the 
property mortgaged was joint ancestral prop- 
erty. He held further that the first defend. 
ant was entitled to impeash the deed of 
mortgage. Не further found. that the money 
вревібеа in the deed had astually passed to 
Ganga Sahai, but he was of opinion that 
the plaintiffs-mortgagees had failed to prove 
that the debt was a binding debt upon the 
joint family property, He held moreover that 
it was proved that Ganga Sahai was & person 
of profligate charaster and that the debt 
ineurred muat be taken to have been ineurred 
for immoral purposes. 

The plaintiffs now come on appesl ande 
attaek the judgment of the Court below ir во 
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far as the findings of the learned Subordinate 
Judge are against tbem. 

We willdeal first with the desision of the 
learned Subordinate Judge on the teshnieal 
point, namely, the proof of the loss of the 
doeument in suit. 

It has been ына that in paragraph 
6 of the -plaint the statement made by 
the plaintiffs was that the original mort- 
gage-deed had been filed in Court in sonnee- 
tion with some suitin the life-time of Bishen 
Singh. 

The only direst evidenee, whieh was pro- 
dueed in order to prove the loss of the 
dosumént or in order to establish some 
reason ‘for its not being fortheoming, was 
that of the plaintiff Debi Singh. Debi 
Singh’s evidenee, aseording to the learned 
Subordinate Judge, was pure hearsay evi- 
dense, and he held that sueh evidense was 
not admissible for the purpose of proving 
the lossof the deed so as to justify the 
admission of ѕвевопдагу evidensein the shape 
of the certified eopy whieh was ргойпвей 
in  Oourt, An examination of Debi 


‘Singh’s evidenee proves that the learned 


Subordinate Judge is right in his opinion, 
All that Debi Singh eould say was that 
he heard from Bishen Singh that the 
latter in eonnestion with some application 
for exesution of a decree had gone to Court 
with the original dosument 
for the purpose of having a proclamation 
made, notifying that the property sought to 
be sold was subjeat to the mortgage in hia 
favour, On the evidenee, as it stands, we 
baye no doubt that the deeision of the Sab- 
ordinate Judge on this iseue is perfeotly 
sorreet. We do not, however, propose to 
deal with this appeal only upon this ground. 
We have mentioned that the Subordinate 
Judge went into the merits of the ease ard 
we now proceed to deal with his findings on 
the various issues whieh affeet the merits. 
First, as to the issue of legal nesessity. The 
sertified вору whieh was produced in evidonse 
in the Court below sets out that the mortgage 
money of Ra. 4,500 was made up of two items, 
one of Rs. 400 and’ the other of Rs. 4,100. 
The sum of Rs, 400 was recited to be due in 
respeet of a note of hand whieh had been 
exesuted by Ganga Sahai in favour of Bishen 
Singh on the 18th of September 1904, that is 
to say, some 24 days before the mortgage- 
deed was exesuted, The balanse of 


of mortgage - 
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Ra, 4,100 is stated in the deed to have been 
advaneed to Ganga Sahai forthe purpose of 
starting a sloth business, 

The finding of the learned Subordinate 
Judge is that there never was any sloth 
business in existenee. Не bases this finding 
upon eertain direet evidense whieh was 
prodused before him, evidense given by 
people who were in a position to know 
whether or not Ganga Sahai did, as а matter 
of faot, sarry on a business ofthis kind. On 
the part of the plaintiffa one witness was 
put forward, who tried to make out that 
Ganga Sahai had been dealing in eloth. The 
learned Subordinate Judge, for reasons 
whieh sommend themselves to us, has 
deelared that the evideneo of this witness is 
not reliable. We agree, therefore, with the 
finding of the Court below that it was not 
proved that Ganga Sahai was earrying on 
any business ав в sloth desler, 


As regards the sum of Rs, 400 due upon 


the promissory note, the learned Judge seems 
to have held that this debt was tainted .with 
immorality. He took, however, another 
ground whieh seems to us to be a very 
proper one, and that is that the promiasory 
note had been exesuted in favour, not: of 
any other oreditor, but in favour of Bishen 
Singh, the mortgagee himself. He held that 
in these eireumstanses it was upon the 
plaintiffs to show that this debt, although it 
may. be ealled an antesedent debt, was 
borrowed for purposes whieh would be 
binding on the joint family. No evidence at 
all was fortheoming in order to prove the 
nature of the debt whioh was sesured by this 
promissory note, and on that ground we 
think the Subordinate Judge was entitled to 
hold that this did not eonstitute a debt 
whioh was binding on the family, E 

The result, therefore, is that on the fnd- 
ings of thé Court below with which we are 
in agreement, the plaintiffs have failed to 
establish that the debt sesured by thia deed 
of mortgage wasa debt which was binding on 
the joint family property, or that they made 
any reasonable enquiries on the point and 
satisfied themselves that the money was 
about to be applied for purposes which would 
be binding. 
lt was argued in the Oourt below and 
it has also been argued here that the minor 
defendant, Balbir Sahai, was not entitled to 
ehallenge this deed of mortgage whieh, ag 


INDIAN OASES, Mere 


887 


we have mentioned, was exesuted before he 
was born, In dealing with this point the 
learned Subordiuate Judge has quoted a 
passage from Mayne's Hindu Law, 8th 
Edition, page 460 (paragraph 349). The 
law on this subjest appears to be well- 
settled, and it is eorreatly laid down in the 
passage whieh the learned Subordinate Judge 
has sited. The relevant passages in para- 
graph 342 run as follows:—" Therefore a 
son eannot objest to slienations validly made 
by his father before he was born or begotten, 
besanse he sould only by birth obtain an 
interest in property whieh was then existing 
in his aneestor.  Henee if at the time of the 
alienation there had been no ono in existense 
whose assent was nesessary or if those who 
were then in exiatenee had aonsented, he 
sould not afterwards objeet on the ground 
that there was no nesessity for the transne- 
tion,...........On the other hand, if the aliona- 
tion was made by a father without neeessity 


'.and without the sonsent of sons then living, 


ib would not only be invalid against them 
but also against any son born before they 
had ratified the transaetion, and no eonsent 
given by them after his birth would be 
binding upon him,” ` 

It is now to be mentioned that at the time 
Ganga Sahai exesuted this deed there was 


‘in existense а minor son of his, named 


Raghunath Sahai, who subsequently died. 
On the 5th of January 1905, that ів to вау, 
less than three months after the mortgage- 
deed was exeeuted, Raghunath Sahai, aeting 
under the guardianship of his unele, brought 
a suit against his father- and mother, who 
wasan attesting witness to the mortgage, 
asking for a declaration that the doeument 
was not binding on the joint aneestral family 
property on the ground that it had been 
made without any legal nesessity. А вору 
of the plaint in this sase is to be found at 
page 6 of the appellante’ bock, 

The suit was decided by the Subordinate 
Judge of Aligarh in a judgment whieh is 
dated the .З318 of July 1906 and whieh is 
printed at page 8 and the following pages of 
the appellants’ book. 

It igan admitted fast that the present 
minor defendant, Balbir Sahai, although he 
was not in existenee atthe time when thia 
snif was instituted, was born before judg- 
ment was’ delivered. n i 

In these eireumstanses, applying the law 
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as Fas been laid down in the passage 
above, if seems to us to be impossible to 
.&ontend that this minor defendant has 
Бо locus stand? to oballenge the validity of 
the mortgage deed in suit. It is quite clear 
that at the time the doeument was executed, 
there was in existense a son of the raort- 
gagor, 1t is further alear that no question 
of the e»nsent of this son to the alienation 
dan be raised. In the rst plase, he was a 
minor and in the next plaoe, we have the 
fast that-a suit was brought on his behalf 
a few months afterwards for the purpose 
of contesting the validity of the alienation, 
It cannot, therefore, be argued, for the 
reasons just stated, that the defendant, 
Balbir Sahai, was not entitled to object 
in this suit to we validity of the deed in 
question, 

16 has, again, been argued that even if 
this minor defendantis to ba allowed to 
question the validity of this alienation made 
by his father, he is nevertheless bound by 
the judgment in the earlier suit. The 
learned Counsel for the appellants has 
relied“ in this eonnestion upon a Fall Beneh 
ruling of this Court іп Kesho Prasad Singh 
v. Sheopargash Osha (1). 

lt was held in tbat case, following a 
decision of their Lordships of the Privy 
Counsil in Venkatanarayana Pillai v, Şub- 
bammal (2), that a suit’ by a reversioner for 
a deolaration that an alienation made bya 
Hindu widow in possession ie without legal 
necessity and inoperative beyond her life- 
time, is brought by him not for his personal 
benefit, but in a representative capasity, that 
je, ав representing the whole body of rever. 
sicnere, for the protection of the estate and 
to remove an apprehended injury to the 
common interest of e)l the reversioners, А 
deerce in such a suit is, therefore, bind 
ing, if cbtained after fair contest and in 
ihe absense of fraud and collusion, not only 
between the reversioner who brought the 
suit and the transferee, but aleo as between 
the whole body of reversioners on the one 
hand and the transferee or his represen- 


(1) үа, ‚бв, 248; 19 A. L. J. 749; 8 U. P. L. В. 
B.). 


(A.) 117 

(2) 29 id Cas, 298; 38 M. 400; 17 M. L, T, 435; 
28 M. L. J. 535; 17 Bom. L. В. 468; 19 О. W? N, 641; 
2L, W.696; (1915; M, W. N. 555; 210, L, J, 515; 
421 A, 126 (Р, О), 
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tative-in-title on the other, It was laid 
down that this is so, not besause one pever- 
sioner in that ease must be deemed to 
glaim title through another, but beeause 
the reversioner who sues represents the others 
and Explanation 6 of seation 11 of the Code of 
Civil Prosedure somes into operation. For, the 
right claimed by the presumptive reversioner 
who sues is a right to demand that the estate 
be kept intaet and free from danger dur. 
ing its enjoyment by the widow, and it is 
a right’ olaimed in sommon for himself and 
all the members of ths reveraionary body. 
This view of the law, whish must now be 
assepted, is based upon the identity of the 


interest of all the reversionersto au estate 


whieh for the time being is in possession 
of a female héir. But we think it would be 
diffisult to apply these prinsiples to a ease 
like the presént. 

When Raghunath Sahai brought his suit 
in the beginning of 1905, there were only 
two persons interested in this estate, oné 
being Raghunath himself and the other 
his father, who was impleaded as a defend- 
ant. It follows, therefore, that the whole 
estate as it then stood was represented d in the 
guit, 

Balbir Sahai, the present minor defendant, 
had not then been born. Before the suit 
was desided, Balbir had sóma into existence 
and had thus some to have an interest of 
his own in the estate, an interest whieh 
was quite diatinot from that of his brother 
and his father. This being, so, we eannot 
ses how at the time the suik came to Бе 
desided, it can be said that Balbir waa 
represented by hia minor brother, the plaint- 
iff, whose interest was totally  distinet 
from his own, These being the faets, wa 
hold thatit is not possible to argue that, the 


. minor defendant, Balbir Sahai, is.bound by 


the judgment in the previous suit upon 
any of the prinsiples whieh have been ret 
out in the Fall Bench ruling of this 
Court, to whieh referenee has already been 
made, 

We have now dealt with all the points 
which have been argued before is. We 
may mention that it was edntended that 
the general evidence of immorality whieh 
was' led in the Oourt below would not 
justify а finding that any particular 
portion of the money borrowed by Ganga 
Sabai had been applied for immoral pur- 
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poses, This argument was pat foward 
ein éornineotion with the item. of Вз, 400 due 
on tbe promissory note, We hava Пївссвз. 
ed this matter above and so far as that item 
is sonsernsd we do nob base our. judg- 
ment upon the evidence relating to immo: 
rality ; but,as we have raid, the learned. 
Sabordinate Judge took another ground, and 
we hold that in the sircamstanszsii was 
the duty of the pleintiffa tə offer soma 
explanation regarding the nature of this 
debt or the sircumstanegs in which it came 
to be borrowed, for, as we have pointed cut, 
the promissory nota was oxeeuted in favour 
of the mortgagee himself only a few weeks 
before the mortgage in suit was drawn up. 
The result, therefore, is that: the apppeal 
fails and is dismisced with sosta. 


EJ Р, Appeal dismissed. 
À CALOUTTA HIGH COURT. 
= ArPEAL FROM APPELLATA DECREE 


No, 894 or 1919, 
July 29, 1920. 

I resent :—Mr, Justice Walmsley and 

: Mr, Justioe Greaves. 
b APURBA KRISHNA ROY лнр OTHERS 
— DEFENDANTS — APPELLANTS 
versus 

Srimati ATARMANI DASSI—Puarntire 

AND OTHERS — Pro forma DEFENDANTS - 


— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 106, 109 
—Record-—Amendment of wrong entry in record— 
Suit under в. 106 dismissed—Second suit for declara- 
tion of title in Civil Court barred, 


A.suit for correction of an entry in the Record of 
Rights under section 106 of the Bengal Tenancy 
Act after establishment of plaintiff's rent-freo title 
to the plot in dispute was dismissed for default, 
Subsequently he sued in the Civil Court for a 
declaration cf his rent-free title to the land. The 
defendant contended that the suit being identical 
with the previous one bronght under section :04, 
was barred by section 109 of the Act. Plaintiff 
replied that as the scope of section 100 was limited 
to the correction of entries in the record and did not 
extend to- questions of title, section 109 did not 
apply: hie э on 
Held, that the suit was barred by the provisions 
of section 109-of the Bengal ‘Tenancy’ Act, inasmuch 
ав а suit under section 106 of the Act for correction 
of an entry in the Record of Hights-related: to the 
substance of the disagreement between tho parties 
and that when the г evénue Officer proceeded іо 
decide the dispute he -had to determine not merely 


INDIAN OASES. 


889 


whaiher certain words should or shoald not remain 
unchanzed in the record, but also whether the facts 
ОК by those words were correct, [p. &9!, 
col. 1. ‘ 

Apurba Krishna Roy v. Syama.Charan Pramanik, 
54 Ind Cas, 932; 74 О. ҮҮ. N. 223, applied... 

Ram Chandra Bhanj Deo v. Nanda Nandanananda 
Deb, 20 Ind Cas. 2.8; 19 О. L.J. 197;18 O. W.N. 
938, Aswini Kumar Aich v. Sarada Charan Basu, 87 
Ind, Cas, 252; 24 О. L. J. 79 at p..82, referred to, 


Appeal against а deoreè of the Additional 
Subordinate Judge, Hughly, dated the 7th 
of Maroh 1919, reversing that of the Munsif, 
Sesond Court at Amta, dated the 13th of 
June 19,7, ; 

FACTS appear from the judgment, 

. Dr. Sarat Chandra Basak (with him Babu 
` Hemendra Ohandra Guha), for the Appellants, 
~The dofendanis are the appellants. The 
appeal arises ont of a suit for declaration of 
title to two plots of lend and also for sorree. 
tion of an entry in the Rseord of Rights, 
Tho pzerent appeal is direoted against the 
deeree in respest of one of these plots. With 
regard to the plot under appeal, the plaintiff 
. applied for correstion of the Record of Rights 
under section 106 of the Bengal Tenansy Aet. 
S hat ease was transferred to the Civil Oourt 
for disposal and was dismissed for default, 
The first prayer in tho plaint is the same 
as the fourth, wherein the plaintiff has 
preyed for в declaration of her rent-free title 
to tbe plot No, 2 in appeal here and also that 
the Revenue Offiser's desision in regard to both 
plots is illegal, invalid and withoat jurisdie- 
tion and that in that view the Heoord of 
Rights might be amended. ‘ The defence was 
that under {һө provisions of seotion 109 of 
the Bengal Tenanoy Ast, the Civil Court is 
presladed from entertaining any vuoh suit 
which has besn tho snbjeot-matter of any 
proseeding under sestion 106 of the Bengal 
Terancy Aet. In support of that sontention 
І would rely on Apurba Arishna Roy V. Syama 
Oharam lramamib (A). In substance the 
Courts below think that this is not 8 matter 
for any decision under section 106 of the 
Bengal Tenanoy Act. The real question in 
the ease is whether the plaintiff is a tenant of 
the puinidar, The ease relied on by tha 
lower Ocurts, reported as Ram Ohondra 
Bhan; Deo v. Nanda Nandanananda Deb (2), 
is one in which eseh,partieular party was 
claiming the neighbouring plot, But that 
(1) 54 Ind. Cas 957; 210, W. М, 223, 


(2) 20 Ind. Cas 295; 19 C, L. J, 197; 150, W, N. 
998. 
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is поё the ease here, Hoere it has been 
admitted that the land is within the ambit of 
the paint ialug. I submit the Revenue Offiser 
was perfestly justified in deciding the point, 
The saso of Aswint Kumar Aich v. Sarada 
Oharan Basu (3) also is not applisable, The 
Revenue Offiser had enffisient jurisdiation to 
deside the ease. With regard to my other 
- point on the maintainability of. the suit I 
would rely on rules 8 and 9 of Order IX of 
the Code of Civil Prosedure. The ease under 
sestion 106 of the Bengal Tenansy Ast was 
transferred to the Civil Court for adjudioa. 
tion. The plaintiff is presluded from bring- 
ing the fresh suit on the same sanse of 
action. І submit, therefore, that both under 
seetion 109 of the Bengal Tenanay Aet and 
Order IX, rule 9 of the Oivil Prosedure 
Code, the present suit is not maintain- 
&ble. 

Then as regards the question of limitation, 
the learned. Subordinate Judge held that 
it waa of very little importanse, Possession 
of my elients began from 1883 when Ram- 
sagor, husband of the plaintiff, attorned to my 
clients, We have evidenee to show that rents 
were realised from him til 1914, 
The plaintiff's elaim, if any, is, therefore, 
barred. ; : 

Babu Mahendranath Roy (with him Baba 
Rupendra Rumar Mitter), for the Respond: 
ente.—As regards the first two points the 
question arises as to the asope of sestion 106 
of the Bengal Tenaney Aet. The sharaoter 
. of the plaintiff's suit under that sestion was 
fcr eorreetion of an entry in the Resord of 
Rights. Now the aorreetion of the entry 
involved a desision- of the question as to 
whether the plaintiff's title was or was not 
rent-free, The test is whether the .auit 
sought to be barred is of the same eharacter as 
contemplated by the provisions of seetion 106 
of the Bengal Tenancy Ast. Refers to Aswini 
Kumar Aich v. Sarada Oharan Basu(8), Mohunt 
Padmalav Ramanuja Das v, Lukmi Bani (4), 
Ram Ohandra Bhang Deo v, Nanda Nandananan- 
da Deb (2). The question to be desided, there- 
fore, amounts to this; whether the entry sought 
to be corrested in the suit under seotion 106 
is an entry properly made under sestion 102, 
This does not involve the question as to whe- 
ther the title slaimed by the plaintiff is, 
made out or not. о 


(8) 87 Ind. Cas, 268; 24 O, L. J 79 at p. 82, 
. (4) 129. W, N. 8, 
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[Warwsrrr, J.— What olasses of eases do 
you suggest will be barred by seetion 109 ?] ` , 

The question of the eorrestion of the entry, 
if deoided one way or the other will bar a 
subsegnent guit in the Civil Court, The entry 
is not evidence of title but of possession. A 
suit regarding title would not be barred 
under sestion 109. Refers to seation 102, Ben- 
gal Tenancy Aet. Ifan entry has been pro- 
perly made thereunder, a suit will be barred. 
Then as regards Order IX, rule 9 of the Code. 
of Civil Prosedure, I submit that does not 
apply. The present сазе із one for aonfirma- 
tion of possession and is, therefore, not barred 
upon the same eause of astion. 

Dr. Sarat Ohanira Basak replied briefly. 

JUDGMENT,.—This appeal is preferred 
by the defendants, the patnidars, and it arises 
out of a suit in whieh the plaintiff sought 
for a dealaration that she had a brahmaiier 
interest in one  plot,. and a  mokararri 
maurast jamat in another plot, within the 
limits’ of the defendants’ paint. So far as 
the sesond plot is soneerned the plaintiff has 
sueseeded in part, and the defendants do not 
ehallenge that part of the desision of the 
lower Appellate Court. The sppeal relates 
to the first plot in whieh plaintiff claims a 
rent free interest, 

A Record of Rights was prepared recently 
under Ohapter X of, the Tenansy Aet, and 
ihe two plots were showt as in the ogsupation 
of Ram Sagor Roy, the plaintiff's husband, 
bearing a rent of Rs, 14 per annum. The 
plaintiff thereupon instituted a snit under 
section 106 of the Tenaney Aot in regard 
to plot No. 1 for the correction of the entry 
in the resord, after establishment of her 
niskır right. That suit was transferred to 
the Civil Court for disposal, and waa dismiss. 
ed for default, 

In the present suit the plaintiff's prayers 
(a) and (d) are for a deslaration. of her 
rent-free brahmatier ‘title in respeet of plot 
No, l'and for a declaration that the Revenue 
Offiser’s desision in regard to both plots is 
illegal], invalid and without jurisdietion, and 
for orders that the resord be amendad. 

The defendents raised the plea that on 
these faets the present suit is barred. by tha 
provisions of ‘seetion 109 of the Tenanoy Act, 
so far ав it relates to the first plot. The 
Courts below are agreed in desiding that 
the suit is not barred, That is the first 
question whieh has been urged before ua, 


\ 
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The terme of sestion 109 are very wide, 
Subjest to а proviso whieh does not eonsern 
ws, it lays down that “A Civil Court shall 
, not entertain any applieation or suit son- 

eerning any matter whish is or has already 

been the subjeat-of an applisation made or 
snit instituted or preseedings taken under 
gestion 105 to sestion 108, both inslue 
sive.’ Admittedly there has been а suit 
about this plot under sestion 106, bnt 
it is argued on behalf of the plaintiff- 
respondent that the subjest-matter of the 
two suits is not the same, beeause in the suit 
under sestion 106 the objest was merely 
to have a oorrestion made in the reeord, 
whereas in the present suit the objeot ів to 

obtain а declaration that the plaintiff has a 

rent free title to the land. It is sonssded 
_ that the plaintiff astually asked in the seetion 

106 suit for the eorrestion of the entry іп the 

resord after establishment of her niskar title, 

and it is elear that that prayer is very similar 
to the prayer I have quoted from the plaint in 
the present suit. It is argued, however, that 
the вворе of gestion 106 is very limited, and 

. that the relief that ean be granted under it is 
sonfined to а sorrestion of the entry made in 
the Reeord of Rights, 

In my opinion an examination of the 
relevant sestions in Ohapter X shows that 
argument to be wrong. Under sestion 102 
the Revenue Offiser is required to speaify ser. 
tain partieulars: among those partieulars are 
the name of the tenant, the elass to which 
he belungs, the rent payable, the time 
the Record of Rights is being prepared, and 
if the land is elaimed to be held rent-free, 
whether or not rent is actually paid and if 
not paid, whether or not the oseupant is 
entitled to hold the land without payment 
of rent, and if so entitled, under what 
authority, We do not know whether the 
plaintiff made any slaim before the Revenue 
Offiser, but that does not matter : the Revenue 


Offieer reeorded that the land was кепі. 


paying land and that the rent was 
somueh. Under seetion 106 a suit may be 
instituted for the deaision of any dispute 
regarding any entry whieh a Revenue Offieer 
has made in the record: such dispute may 
be between landlord and tenant, as to whe- 
ther laud held rent free is properly so held 
oras to any other matter. It seems to me 
that the plain meaning of these words is 
that the suit shall relate to the substanes 
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of the disagreement between the parties and 
that when the Revenue Offieer proseeds to 
hear and deside the dispute, he is to deter- 
mine not merely whether eertain words 
shall or shall not remain unchanged in the 
resord, but whether the faets deseribed by 
those words are sorreet; if he is satisfied that 
the entry does not describe the fasts eor. 
raetly, he will as а aorollary eause an altera. 
tion to be made. 

The lower Courts have referred to the ease 
of Ram Ohandra Bhanj Deo v. Nanda Nanda. 
nananda Deb (2) аа an authority for the ` 
view which they take, That ease, however, is 
quite differen‘, besause it was about а dispute 
between the landlords of two contiguous 
villages, as to the village in whish the land 
lay. The reasoning of the judgment is made 
more elear by the referense to the five 
earlier oases whieh are quoted in it Another 
case has been mentioned before us, namely, 
Aswini Kumar Aich v. Sarada Oharan Basu 
(3), but that does not throw any light on the 
matter, 

On the other hand, the deeision in the 
ease of Apurba Krishna Hoy v. Syama Charan 
Pramanik (1) supports the view that 1 ‘have 
taken. The fasts are very like those of the 
present oase, with this differense that the 
tenant raised his plea under sestion 105A 
and not by a separate suit under sesiion 103, 
That difference, however, does not affest the 
reasoning. 

In my judgment the present snit, so far as 
the first plot is eonserned, was barred by s06- 
tion 109 of the Tenanoy Aot, The appeal will 
therefore, be allowed. I have already men. 
tioned that the learned Subordinate Judge 
gave the plaintiff a partial deeree in regard 
to the seeond plot. Subjest to that limited 
suesess, the suit is dismissed with eosta in 
all Courts, 


8. р. Appeal allowed, 
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LAHORE HIGH COURT. 
Frest Civin Azezsn No. 81 of ! 915. 
Mareh 14, 1921. 

Present :— Mr, Justieo Ohovis and 
Mr. Jastise Ls Rossignol, 
CHARANJIT SINGH—DszrzspAxT— 
APPE.LAMT 
versus 
AMIR ALI KHAN-—PErAINTIFF— 
RESPONDENT. 


Oustom—Family | custom—Proof —Two instances 
. insufficient to establish family custom — Hindu Law— 

Muhammadan sons of Hindu —HEquity —Trust—Limtta- 
tion Act (IX af 1908), Sch. I, Art. 131 —Maintenance — 
Arrears of maintenance— Recurring right. 


A custom to be legally binding must be ancient, 
certain and invariable, and a family custom at 
variance with the general custom and the personal 
Jaw of the parties requires even more cogent evi- 
dence than an alleged general custom, before it 
ean ke hald to be established. An alleged family 
oustom can never ba held established merely on 
the: strength of one or two ivstances. [p. 894, col. 1.] 

The illegitimate Muhammadan sons ofa Hindu, 
by -Muhammadan women, are not entitled to claim 
maintenance under Hindu Law, inasmuch as, 
being Muhammadans, they are not bound by the 
restrictions of the Hindu Law, and, therefore, 
they cannot derive any advantage from that law; 
nor can Muhsmmadans be allowed to apply Hindu 
Law to their cases just because it suits them. Nor 
can such cases be decided upon general considera. 
tion of equity merely because Hindu Law is 
silent as to the claims of illegitimate Muhammacan 
progeny of a Hindu. [p. 894, col 2.] 

Ihe Hindu son of à member of a Hindu ruling 
family, in his petition to Government for enhance- 
ment of his allowarce, stated, inier alia, that the 
Muhammadan sons of his father would be a burden 
upon him as they naturally looked up to him for 
some provision being made for them according to 
the prevalent custom, and the Governmént enhanc. 
ed bis allowance, Basing theic title upon these 
facts, the Muhammadan sons claimed maintensnce 
from the Hindu son onthe ground that he had 
become a kind of trustee for them:— 

Held, that no trust on behalf of the Muhammadan 
Sons n oreüted by the Hindu son's action, [р 891, 
col, 1. А 

Obiter —It is very doubtful whether maintenance 
can be strictly called a periodically recurring right, 
А r'ght of maintenance is а right which accrues 

“upon the happening of a certain event and is not 
arecurring right, but a constent right till the 
happening of some other event which determines 
it. The right to recover maintenance із a recurring 
right unless maintenance is fixed by the parties at 
one consolidated sum, but there is a great diffarence 
between а suit to establish maintsnance and а suit 
to recover arrears cf maintenance, and even if it 
were held that Article 131 of the Limitation Act 
would govern а suit to establish a right of®main- 
tenance, it cannot be held that 16 applies to a suit to 
yecover axreare of maintenance. [ p. 893, col, 2.] 
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Firat appeal from a deeree of the Sub. 
ordina'e Judge, First Clase, Jullundar, dated 
tae 23rd of November 1914, : oe 

Mr, Badri Das, for the Appellant. 

Bakhshi Tek Ohand, for the Respondent, 

JUDGMENT.—This judgment will deside 

0. A. Nos. 21 to S5 01915. the four appeals 
* C. A. No. 2924 of 1916. and the two oross: 

C. A. No, 481 of 1915. appeals detailed in 

0. A. No. 3578 of 1916. the margin. 

The following pedigree-table illustrates the 
relationship of the shief persons referred ta 
in these appeala :—~ 


BHAG SINGH 
і 
Fateh Singh 
| 


f 
Raja Nihal Singh, Amar Singh. : 








Randhir Singh, Bikrama Singh, Suchet Singh, 








Partap Singh. Daljit Singh. 
L ' Charanjit Singh, 
\ ‘defendant, - 


>} 
Harnam Singh Kharak Singh 


(Raja Sir). 
Jagjit Singh 
(the present Maharaja). 


The parties belong to the family of the 
present Maharaja of Kapurthala, * Kanwar 
Suchet Singh died on the 25th May 1:01, 
leaving him sarviving а legitimate gon, 
Oharanjit Singh, also two Mubammadan 
soncubines, tiz, Musammat Badhan Bibi 
and Musammat Umri, and two illegitimate 
sone, namely, Amir Ali Khan, whose mother 
was Musammat Budhan Bibi, and Wazir Ali 
Khan, whose mother was Musammat Uniri, 
These ladies and their sons are Muhammadans, 
whereas Suchet. Singh and his legi- 
timate son, Charanjit Singb, are, of sourse, 
Hindus, 

The oases out of whish these appeals arise 
were brought by the two mothers and the 
two sona to resover from Oharanjit Singh 
the amounts alleged £o be dae on aesount of 
maintenanos for the tvelva yeara preeeding 
the suit and for p2a3ea3ion. of residential 
house; The grodnds.on whieh these olaims. 
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were baeed were, firstly, that ор the death cf 
*Kunwar Suchet Singh, the Mabaraja of 
Kapurthala had been unwilling to allow 
Charanjit Singh more than Re, 12.000 per 
annum instead of Rs. 60,0C0 wbish had been 
paid to  Suehet Singb, whereupon the 
defendant Obsranjit Singh had petitioned 
the British Government to enforce the 
payment to bim of the same ellowanee as 
was paid to his father on the ground, inter айа, 
- that assordivg to the family eustom the 
Mubammadan dercendants of bia father were 
entitled to maintenanse from him, end that 
the Government of India in sonsideration of 
the aleims of tho plaintiffs upon Charanjit 
Singh fixed hia allowanse at Вз. 36,000 per 
annum, whereby tbe defendart beoame а kind 
of trustee in relation to the plaintiffs. The 
relief was also based upon an alleged 
eustom prevailing in the family and among 
the Punjab Ohiefs, and finally it was urged 
.that the plaintiffs wero entitled to the reliefa 
elaimed on the strength of their personal law 
and on grounds of equity, 


The defendant pleaded that these twa 
. ladies were not wives of his deceaeed father 
but mere ‘soneubizer, and he denied that 
there-was any trust ог tbat any eustom, as 
alleged, existed and he also raised the roint 
of limitation, : 

The Court below kas found that the 
plaintiffs are Mubammadens and conccquent- 
Jy eannot base any claim to relief on Hindu 
Law. Iltfurtker found ibat the astion of 
the-defendant in applyirg to the Government 
of India for enhancement of his allowance 
created notrust in favour of the plaintiffe, 
but finding a family euatom proved ‘and 
holding that Article 131 of the Limitation 
Aot governed the suit, it deereed maintenares , 
in favour of Amir Ali Khan and Wazir Ali 
' Khan at the rate of Rs. 50 per mensem in 
eaoh ease, and in favour of Musammat 
Budhan Bibi at the rate of Re, ICO and in 
favour of Musammat Umri at the rate of 
Ба, 75 per mensem, together with arrears вё 
those rates for the twelve years preoedirg the 
suit, but it dismissed their olaims for resi- 
dential houses. 


Against the desrees of the Court below in 
respeet of maintenance Charanjit Singh has® 
presented four appeals to this Court, whilst 
Wazir Ali Khan and Musammat Umri have 

_ presented eross.appeals on the ground that 
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the allowanees ordered in their sases by. the 
Court below are inadequate. 

We deal ficst with the question of limita- 
tion. Article 131 of the Limitation Act deals 
with a suit to establish a periodisally reour- 
ring right and preseribes the limitation as 
twelve years from the date when the plaintiff 
is Great refused the onjoyment of the right. 
In our cpinion it is very doubtful whether 
maintenanee ean be strictly called а periodi- 
sally recurring right А right of mainten- 
ance appears to па to be а right whish 
&osrues on the happening of а certain event 
and to be not а resnrring right, but a eonstant 
right till the happening of some other event 
which determines it, No doubt the right to 
roesover mainienanos is a reotrring righl 
unless maintenance їз fixed by the parties 
at cne consolidated sum, but there is a great 
difference between a suit to establish main. 
tenance and a suit to reaover arrears of 
maintenance, and even if we held that Article - 
131 would govern o suit to establish a right 
of mainteranee, we should be quite unable 
to hold itapplieabla to a suit to resover 
arrears of maintenanes. Thia point, however, 
in view of the faot that we have come to 
the conclusion that the plaintiffs have made 
out no ease at all for maintenanee, need not 
detain us any longer. 

Turning now to the allegation that the 
Government of india епһапеей the defend. 
&nt's allowsnos regarding him as a trustee 
on kebalf of the plaintiffs, we find no sub. 
stantial proof of thia contention, Firat of 
all, we are поё aware of the aonsiderationa 
on whieh the Government of India desided 
that the defendant's allowance was to be 
Rs, 26,0C0 per annum, and not Rs. 12,000 
as originally proposed by the Maharaja of 
Kapurthala. Secondly, the statement made 
by the defendant in hie petition to the 
Government of India cannot be read to mean 
anything more than that the plaintiffsexpeoted 
him to sontince some allowanges to them ав 
his father had done in the paat. Bat there 
is по indication whatever that he regarded 
his obligation in the matter as a legal 
obligation or anything more than a moral 
duty. His Highness the Maharaja of 
Kapuribala was examined es a witness in 
this ваге and he refused to admit that the 
doligation of making an allowanse to the 
illegitimate members of his family amounted 
to apythirg more than a moral obligation,. 
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In his petition to the Government of India 
allthat the defendant stated was that the 
Mubammadan  dessendants of his father 
would be a burden upon him, as they natzural- 
ly locked up to him for some provision being 
made for them aesording to the prevalent 
eustom. In опг opinion the plaintiffs have 
entirely failed to establish that any trust on 
their behalf was created by the defendant's 
astion, 


Turning now to the question whether the 
plaintiffs’ olaim to relief is soundly based 
upon any legally binding oeustom, family or 
otherwise, we have some to the sonslusion 
that in this respect also the plaintiffs’ cases 
have signally failed. The Court below has 
based its conclusion in favour of sush a 
eusiom apparently on two instances, soupled 
with the statement made by the defendant 
to the Government of India that the plaintiffs 
would expeot him to provide for them. The 
first of those two instaneesis that of the five 
illegitimate sons by Muhammadan women 
of Raja NihalSingh. These men were given 
allowanses by the State, both pesuniary and 
in the shape of land and houses. The sesond 
іпвёвоое is that of Kesar Singh, alleged to 
have been a son of Kanwar Amar Singh by 
& Muhammadan woman, But that the lady 
was в Muhammadan ia not olear, for all the 
witnesses on the point oan give only hearsay 
evidenoe, It should be quite unnecessary to 
say tbat an alleged family eustom can never 


be held established merely on the strength 


of опе or two instanees. A oustom to be 
legally binding must be aneient, eertain and 
invariable, and family eustom at variance 
with the general eustom and the personal 
law of the parties requires even more ecgent 
evidenee than an alleged general eustom, 
before it ean be held to be ‘established. 
Raja Nihal Singh was a Raja wheress 


'Suehet Singh was merely а sadet of the. 
reigning house, and it by no means follows’ 


that the illegitimate offspring of a minor 
member of sueh а house would be treated 
with the same liberality as the illegitimate 
offspring of the reigning prinse, In any ease 
there is nothing whatever to indicate that 
the treatment aesorded to the illegitimate 
sons of Raja Nihal Singh eould have begn 
exasted by them at law, and there is nothing 
in the sireumstanee insompatible with the 
‘theory that the Raja in dealing liberally with 
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them was aotuated by moral and not by legal, 
considerations. | 

From the evidenae on the record it is quite 
clear that the preearious position of the 
plaintiffs was resognised by Saehet Singh 
and that he was pressed to make some 
provision for them in his life time, Ha is 
said to have had an intention of making some 
sush provision, bat if he had, he failed to ` 
earry ont that intention. For these reasons - 
we are unable to^ agree with the Court below 
that the plaintiffs have established any 
right to relief by reason of family or other 
ontom, 

Finally it was sontendel on their bəhalf, 
though only with great lukewarmness, that 
they were entitled by Hindu Law and failing 
that, on general sonsideration of equity, 
to the relief olaimed. The plaintiffs, how- 
ever, are not Hindus but Mahammadans. 
They are not bouni by the restrictions of 
the Hindu Law, and, therefore, cannot derive 
any advantage from Hindu Law; and it is 
not within our experiense that Muhammadans 
have ever been allowed to apply Hindu 
Law to their eases just besause if suited 
them. Nor вап we deside the cases upon 
general oonsiderstions of equity, merely 
beeause Hindu Law is silent as to the slaims 
of illegitimate Muhammadan progeny of a 
Hindu. Hindu Law ія silent on that point for 
good reasons, first, beoause Hindt Law does 
not apply to Muhammadans, but only to 
Hindus and, sesondly, beeause the framers 
of the Hindu Law would have rejested as 
anathema the idea of sexual union between a 
Hindu and a Mussalman. › 

For these reasons we aesept the appeals of 
the defendant-appellant and dismiss the eroas- 
appeals in all oases with costs, 


8, D. Appeal accepted, 


Vol. LXIV) 
МА KYAW ©, MÀ KYIN. 


UPPER BURMA JUDICIAL COMMIS- 
- ‘SLONER’S COURT. 
Отуп, Migonutaxxous No, 30 or 1921, 
June 14, 1921. 
Present: —M.r. Brown, J. О, 
MA KYAW.-—APPLICANT 
terstus 
MA KYIN AND AXOTAER—BEBSPONDENTS, 


+ Qivil Procedure Gode (Act V of 1908), О. XLVII, v. 
l—Review— Application before Judge other than one 
who passed order-—Ground for review, 


. The object of allowing a review is not to allow a 
further appeal, but to provide a means whereby the 
Judge who has passed an order may reotify a mis- 
take that he has made, Ifthe review comes before 
another Judge, the mere fact that that second Judge 
might happen to disagree with his predecessor is not 
a үн ‘reason for granting» review. [р. 898, 
col, 1, 

In order to succeed in review before a Judge 
‘other than the Judge who passed the order sought 
to be reviewed, it is necessary to satisfy the Court 
not only that the order complained of was wrong, but 
that there is good reason for supposing that the 
Judge who passed the order complained of could 
have been persuaded that it was wrong, [p. 896, col. 
1 


Ma Tin v. Doop Вај, U, B. В, (1892-98) IT, 608, Nga 
Son v. Ma Nyo, О. В R. (1897—01) II, 531, Maung 
Бо бо v. Ma Paw, О. B. В, (1902.8) II, Pro, & Adm, 
7, Nga Pwe v. Mi Chan Tha, 10 Ind, Cas, 993; U. B. 
X. (1910) I, 69 referred to. 


Application for review. 

Mr, Mya U, for the Applicant. 

JUDGMENT.—The applieant Ma Kyaw 
is the widow of Maung San Win deceased, 
and as sueh widow obtained Letters of Ad- 
‘ministration to the estate of Maung San Win 
in the Distriet Court of lower Ohindwin. 
An appeal against the order granting Letters 


"was filed in this Oourt by Ma Kyin and. 


Maung Yan Aung, and the order granting 
‘Letters was set aside by my predesessor. I 
am now asked to interfere with my predeses- 
‘sor’s orders in review, Тһе reasons for 
‘setting aside the grant were that the appli- 
eant had shown no real nesessity for the 
‘grant, and that the petition showed that her 
object slearly was to get the dispute as to 
ownership of property settled in her favour. 
` The grounds for review are— 
С (1) that the judgment of this Court pro. 
seeded on а misconeeption of faeta, 

(2) that the bona fides of the applicant 


would have been found established, had the ә been made ont, 


'fast that the property in suit belonged to the 

‘deseased been taken into consideration, and 
(3) that а long series of rulings of this 

Qourt have been overlooked, 


«= 
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unreported ease relied on is not applieable to 
the’present ease. 

: The first ground І do not understand. It 
is not explained what is the missoneeption 
It is not 
alleged that there are any debts due to tho 


‘estate, or that there are any other matters 


for whieh Letters are desirable, and whieh 
have not been sonsidered. 

As to the second ground, the finding was 
to the effeet that it was not neeessary to 
eonsider the title to the property at all, that 
if the property did belong to the deeeased, 
the applisant sould assert her rights thereto 
equally well without Letters. 

As to the third ground a number of ralings 
have been sited before me, but none of them 
really support the ease for the applicant. 
The first case sited is reported as Ma Tin v. 
Doop Raj (1) and deals with the question as to 
‘who is primarily entitled to Letters. It does 
not appear to have been suggested in that 
ease that Letters should not be issued at all, 


„The seeond eaae is reported aa Nga Son v, Ma 


Nyo (2). Here again the question was 
between two rival elaimants to the estate 
of the deceased, each olaimant alleging that 
he was the heir. The third case, that of 
Maung Sa Sov. Ma Paw(8), has been referred 
to in the judgment Iam asked to review, and 
in that ease also there was more than one heir, 

The last of the oases eited is the ease of 
Nga Pwe v, Mi Ohan Tha (4) and merely 
lays down that & Distriet Court after grant. 
ing Letters is functus oficio, and that it had 
no power to determine questions of title, 

1 aan find no authority, therefore, in any 
of the rulings cited on behalf of the appli- 
eant for the view now put forward that ан 
Ma Kyaw was the widow, and admittedly 
the heir, she ought to have been granted 
Letters as a matter of sourse. The view 
taken by my learned predesessor was that 
Letters should not be granted in a ease of 
this kind, where the grant ensures no real 
benefit to the applieant and is entirely 
unnesessary for the purpose of enabling tha 
applicant to assert her rights, Whether 
that view is eorrest or not І am not рге. 
pared ѓо вау, Воб І am elearly of opinion 
that no ease for a review of judgment has 
Oases that I have had 
. 

(1) U. B. В. (1892—96) II, 608, 


(2) U. В, R. (1897—01) IT, 531. - 
(8) U. B. R, (1902—08) II, Pro. & Adm, 7 


and that the (4) 10 Iud, Oan, 993: 0, B, R. (1910) I, 69, 
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before me resantly suggest that thero із a 
prevailing idea that a revisw is a kind of 
further appeal, and that if 16 oamea bafora 
a Judge other than the Jadge who heard 
the appeal, the original appeal ean  prastíi- 
sably bs re-opened. If such an idea existe, 15 
is, in my opinion, entirely erroneous,  Áppli- 
sation for review of judgmont may bs made 
under the proviaions of rule £ of O«dar 
XLVII, when new and important matter or 
evidense has been dissovered, or when there 
is a mistake or error apparent on the faoa 
of the resord, or for any other вий уап 
reason. Eixcapt in a High Oourt application 
for review ean be made only to the Judge 
who passed the decrees or order sought to 
ba reviswed, exsept on the firsibwo groands, 
and rule 5 of the Order provides that where 
there are more Judges of a Oourt than ona 
the Judge who passed the decree or: order 
should, if possible, also hear the review, 
lt seems clear, therefore, that the objest 
of allowing & review is not to allow в 
further .appeal, but to provide a means 
whereby the Judge who haa passed an order 
may raelify a mistatke thei he bas mada, 
If the review eomes before anothar Judge, 
the mere fast that that second Judge 
might disagree with his predecessor does not 
appear to me to be suffisient reason for grant. 
ing а review, Judges are human and it is 
impossible to expeot thai they should agree 
on all points that oome: before them. If 
one Judge upsets the order of another Judge 
in review, there is no guarantee whatever that 
ihe sesond Judge's décision is right and the 
first Judges wrong. They are of equal 
jurisdiction and the desision of either is 
equally likely to ba correst, The desision of 
the Second Judge would prevail simply because 
he happened to be the last in point of time to 
deal with the ease. In order to suseeed in 
review before a Judge other than the 
Judge who passed the order songht to 
be reviewed, it is nesessary, in my opinion, 
to satisfy the Court not only tbat 
the order somplained of. was wrong, bai 
that there is good reason for supposing that 
the Judge who- passed the order complained 
of sould have been persuaded that it was 
wrong. І ат not satisfied that this condition 
is fulfilled in the present case. 
I reject this кше Š 


AP GD. Арш та, 
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. LAHORE HIGH COURT. : 
Sscoxp Ситі, Арғваг No, 2344 or 1918, ~ 


May 31, 1921, 
А: : Мг. Justice Broad way and Mr, 
Justioa Abdul Q dir. . 
RUP RAM —Darexpanx ~APPELLANT 


versus ` 


HARPHUL —PrAwTIFF —H 28F0NDEXT, 
Civil Procedure Code (Act V of 1908), s. 84, O. 
VIL, . t. "7— Suit for money—Iüterest not claimed in 
plain t—Discretion of Court to grant, 


The discretion to award intorost in a decree for 
money. under section 34, Civil Procedure Code, 
can be exercised even when no interest is actually 
asked for in tha plaiut, bat the discretion shou d 
be exercised judicial'y. [p. 897, col. 1:] · 

‘ Where interest is not specifically claimed iu the 
paint in а snit for mousy, the Court cam grant 
Tatersak under Order VII, ralo 7, Civil Procedure 
Code, [p. 897, col. 1] , 

Sacond appeal from a desres ` ' of the 
Distriat Judge, Karnal, datad the 29th July 
1918, raversing that of the Subordinate Judge, 
Firat Class, Rohtak, datad the 20th Marsh 
1918, 

Ме. Fakir Ohand, for the Appellant. ex 

"Mr, Manohar Lal; for the” Respondent, 

JODGMENT.—Harphal instituted a’ suit 
‘against Rap Ram. alaiming resovery of 
Rs. 4,035, being principal and interest due on 
a bahi aseount, Tho Trial Court dismissed 
the suit, but on appeal the learned District 
Judge deereed the plaintiff's suit, awarding 
him the sum of Hs, 6,035 with eosts through- 


‘ont and future interest at Rs, 6 per aont. from 


the date of the institution of the suit till 
rcaUzation of the whole amount deoraed. 
Agaiosb this desree Rup Ham has preferred 
this eegond appeal to this Court through Mr, 
Fakir Ohan, whom we have heard. - 

The liability of the appellant for the 
‘spesifis amount deareed is а question of fast 
which oannot ba examined in sesond appeal. 
This was pointed ont in the admitting order 
by Ohevis, J., who admitted the ‘appeal 
solely on the question whether the lower 


Appellate Court could deores future interest 


whon none was asked for. Examination’ of 
the plaint shows that the plaintiff asked for 
a decree fora spesified amount, vis., Rs, 4,035. 

The learned Distrist Judge, in awarding 
interest from the date of the institution till 
realization in fnll, purported to aet under seg- 
tion 34, Civil Prossdure Code, Mr, Fakir 
Chand contendad that the diseretion given by 
,Se3tion 84 is only oxoraisable when interest ia 
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astually asked for in the plaint. Ha, how. 
ever, has nof brought any authority to опг 
noties in support of his sontention and we 
know of none, In our opinion the question 
of awerding interest has been made dissre- 
tionary by the Legislature, though, no 
doubt, that diseretion has to be exarsised 
judieially. Mr. Manohar Lal for'the ret. 
pondent contended that this dissretion “has 
been eorreetly.exoreised having regard to the 
provisions of Order V1I, rule 7, Civil Prose- 
dure Code, whieh laya down that it shall not 
he nesessary to ask for general or other 
relief, whish may always be given as’ the 
Соцтё ‘пау think just to thesamə extent оз 
if it had bean asked for, This, of sourse is 
subjeat to tha limitation that this "cthor raliai” 
is not ineonsistent with the relief elaimcd 
ia the plaint, ‘Tha ‘granting of interast, 
not spesifisally askad for in a suit for money, 
aan ssareely be regarded аз an inconsistent 
relief and, therefore, it would seem that the 
Distriet Judge in this oase had diseretion to 
award interest subsequent to tho institution of 
the suit. s a 

The question remains whether this disore-: 
tion has been jadisially exersised and after 
hearing, and giving full weight to; Mr; 
Fakir Chand’s arguments, we are unable’ to 
hold that the exereise of this discretion in 
the present oaae was'not judieíal, . We, thera- 
fore, feel sonstrained fo/dismiss the’ appeal. 
In the siratmatanoes, however, we leave the 
partiss to :pay their own costs in this 
Court, : i 


8, D. Appeal dismissed, 
Ч merat. Ыз ESS 
NAGPUR JUDICIAL COMMISSIONER'S , 
| ` COURT. с. 


‘First Отт. Аррват, Мо 41 or 1921. 
ч ' November 23, 1921. 
í Present : —Mr. Dhobley, A. J. C. 
SHEONANDANSINGH —DEFRXDANT 
4 ' —APPELLANT 


` vereus 

PRANSINGH-—PraINTIFK— RESPONDENT. 

Hindu Law-—Inheritance —Sudras +Illegitimate son; 
when can succeed—Custom, immoral and against public 
policy, not enforccable in ltaw—Abandonment of wife 
—Qivil Procedure Code (Act V of 1903), О. VII, т. 7 — 

~ Suit for possession’ as heir—Failure for illegitimacy 
Maintenance may be fived in the same suit, 

In order that an: illegitimate воп « amongst 
Sudras'inheribto his father it is absolutely neces: 
sary that the connection between the parents must 
he continudus and lawful.” А" воћ born dfn abso- 
Jutely prohibited union, such as au incéstuoüs^ оё 
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adulterons connection, cannot succeed even to a 
Sudra. 7р. 898, col. 1.] d 

Вам v. Govinda, І B. 97; 1 Ind. Dec. (N. s.) 65; 
Annayyan v. Ohinnan, 6 Ind Cas. 84; 33 M, 386; 20 
M. L. J. 355; 7 M. L. Т 140, followed 
- A husband left his wife without telling her 
where he was going and leaving her absolutely to 
her resources for her livelihood. Meanwhile the 
wife went to live with another person and.a Ohuri 
marriage was performed between them, The hus- 
band on return took no steps to take her back: 

Held, -that the mere-inaction on the part of the 
husband did not amount to abandonment of the wife 
aud the marriage tie between them was not broken, 
[p. 899, col, 2.] . 
` A custom amongst a particular caste to the effect 
that a second marriage of a married woman іп Churi 
form during the lifetime’ of her first husband and 
even before her release by him being immoral and 
opposed to public policy is not valid and enforceable 
in a Court of Law. [p. 899, col. 1.] 

Keshav Hargovan v. Bai Gandi, 29 Ind. Cas. 952; 
17 Bom, І, R. 584: 39 B. 538, followed. 

Where plaintiff's suit for possession as heir of his 
father fails on account of his illegitimacy, it ia desir- 
able that the question of his maintenance should be 
determined in the same litigation rather than he be 
dciyen to institutoa separate suit for it. [р.899, col. 2,] 


Appeal agairst a deeree of the Additional 
Distrist Judgé, Raipur, dated the 30th Marsh 
1921, in Civil Suit No, 11 of 1920, ` 

Sic B. К. Bose and. Mr. P. ЇЇ. Rudra, for 
the Appellant. ^ -. 1: 

JUDGMENT.—The plaintiff, claiming 
himself to be a. son of' one: Dheerap Singh 
Kanwar by his Ohuri wife, Musanimat 
Mukheen, sued: the defendant, another son of 
Dheserap Singh, for his share in the property 
left by their father. The defense was that 
the plaintiff was not: Dhesrap Singh’s son. 
It was, however, admitted that Musammat 
Mukheen had beenliving with D3eetap Singh 
ninsa 1900 and that tho plaintiff was born to 
her а6 ћів house, but it was alleged that she 
was merely his соцопріпе, that there.was no 
marriage whatsoever between them and that 
aha was already pregnant when she was taken 
by Dheerap Singh into his keeping, It was 
also said that her husband Rengwa was 
still living and that the marriage tie batwaen 
them had never been dissolved... The plaint» 
iff’s allegation, on the other hand, was that 
his mother had baen abandoned by her first 
husband, thatit was after thia abandonment 
that .she was taken by Dheerap Singh as his 
Churi.wife and:that Dheerap Singh was his 
father. .Th3 finding given by the lower 
Éourt.on this poiat is:to be found in paragraph 


10 Sf its judgment, whioh ‘will bs oleat from 


the following quotation from ik:— 
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"Dheerap Singh considered’ Musammat 
Mukheen as his legally married wife, as aosord- 
ing to the eustom of his easte, Ohuri form of 
marriage was reaognised. Musammat Mu- 
kheen too eonsiders that she is the legally 
married wife of Dheerap Singh, as the proper 
ceremony of marriage was gone through. 
But as it is admitted by plaintiff that Musam- 
mat Mukheen could not marry another hus. 
band aeeording to the eustom of her easte 
unless she was abandoned by Rengwa, this 
seremony of Churi would not make her а 
legally married wife of Dheerap Singh, unless 
she had been abandoned by Rengwa before 
this seremony was performed. The abandon- 
ment san be effested by any overt ast or word 
of mouth or by sondust. The subsequent 
eondust of Rengwa is sueh as to earry au 
.inferenes that he abandoned her, when he 
found that-she did not like to go baek to him, 
But this abandonment, eoming after the Churi 
aeremony, does not validate the eeremony 
that took place before the abandonment, The 
seremony took plase and oan take plase only 
onca, and it took plase before Rengwa aban- 
doned Musammat Mukheen by sondust. So 
in the eye of law Musammai Mukbeen all 
along remained as a eonsubine of Dheerap 
Singh and sonld not reash the status of a 
legally. married wife.” 

The lesrned Additional District 
Judge on these faots held that the parties 
being Sudras, among whom an illegitimate 
son took а share in the father’s property, the 
plaintiff was entitled to a one-fourth share in 
the property left by Dheerap Singh. The 


eorreetness of the fasts found by the lower 


Oourf‘is not questioned for the appellant, kut 
it is oontended for him that on those fasts the 
plaintiff, though Dbheerap Singh's воо, was 
not legally entitled to a share in his property. 
It is evident that the learned Judge stated 
the proposition of law too ‘broadly when he 
said that amongst Sudras illegitimate sons 
inherited to the father. This is true only 
under eertain sonditions and under oertain 
eireumstanses. The connection between the 
parents must be eontinuous and lawful. Ооп. 
tinuous it was; lawful it was not. A son 
born of an absolutely prohibited union, sueh 
ав ап inoestuous or adulterous connection, 
eannot inherit even to a Sudra: [Mayne’s 
Hindu Law, Eighth Edition, paragraph 549, 
and Rahi v. Govinda (1) and Annayyah v, 


(1) 1 B. 97; I Ind, Deo, (х. s.) 65, 
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Ohinnan(29)]. On the finding given by the 
lower Court the sonnestion between the. 
plainotiff’s parents was at its sommensement 
adulterous and the plaintiff would not be his 
father’s heir, if he was conseived during that 
adulterous ворпэвіїоо. if that adulterous 
sonneetion sontinued and had not some to an 
end when the plaintiff was sonseived and 
born, he would not be able to inherit any · 
portion of his father's property. If, on the 
other hand, that eonnection had some to an 
end and if the marriage tie between 
Musammai Mukheen and her husband Reng wa 
had been dissolved Le'cve the plaintiff was 
conseived, he, though an illegitimate son, 
would be able to inherit His mother, 
notwithstanding the previous Churi marriage, 
would still be Dheerap Singh's coneubine 
but the eonueotion b3atween them would. 
not be adalterous, if she had legally oeased 
to be Rengwa’s жә. . 

The evidence of the plaintifi’s wit- 
nesses is to the effest that Rengwa left 
the village during the famine year 1899-1900 
ani was absent from it for about a souple 
He Lai gone away apparently 
to seek his livelihood, leaving his mother 
and wife at home, He had not made 
any arrangements for their maintenance 
and for some time his whereabouts were 
not known. At the same time he had 
not abandoned his wife. This is also the 
view of the lower Court, Acsording to thé 
learned Judge of that Court, the mere faat 
of Rengwa leaving the village without 
telling his wife as to whera he was going 
and leaving her absolutely to her resourees 
for her livelihood, did not amount to an 
abandonment by him. I agrea with him 
in this view. About six ‘months after the 
departure of Rengwa Musammat Mukheen 
went to live with Dheerap Singh and on that 
very night a Churi marriage between them 
was regularly performed, On his return 
Rengwa found his wife living with Dheerap 
Singh and it appears he did not take any steps 
to take her bask, In the words of the 
Judge of the. lower Oourt, Rengwa did not 
ваге to assert his right and claim her bask or 
to institute any proesedings against Dheerap . 
Singh in a Court of Law. This sonduet on 
Rengwa's part amounted, aseording to the 
Judge of the lower Court, to an abandonment 


(2) 6 Ind. Cas, 84,88 M. 866; 20 M, L. J. 355; 7 
M. L, T. 140, - ` ў 
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by him of his wifé. The plaintiff was born in 
1904. I cannot agree with the learned Judge 
in his view that a mere inastion on Rengwa’s 
part amounted to an abandonment of his wife 
by him. An attempt was made by the plaint- 
iff to prove that there wasa regular and 
formal oaste Panchayat, at which Hengwa in 
consideration of some money recsived from 
Dheerap Singh gave up his marital rights 
over his wife and that the marriage was 
dissolved by the Panahes, The evidenee to this 
effest is wholly unsatisfactory and cannot be 
believed. The only persons who speak about 
this Panshayat are Durjan (P. W. No. 1) and 
Bshoran (P. W: No, 6).. Assording to Darjan 
the Panehayat was held about four months 
after the Ohuri marriage and that Rs, 25 
were paid by Dheerap Singh to Rengwa. 
Ваһогап has no personal knowledge of the 
Panshayat. He only heard of it. He says 
that he had heard that the Panshayst was 
held two years after the marriage and that 
He. 50 were paid to Rengwa, The plaintiff's 
mother, Musammat Mukheen, examined as his 
witness No. 7, does not speak anything of 
this Panchayat. We sannot, therefore, attash 
апу importanee to this evidense, It must be 
held that Rengwa did not astually do any- 
thing to get the marriage tie dissolved, All 


that he did was simply to keep quiet. 


Bahoran says that amongst the oaste to 
whieh the parties belong, the sesond marriage 
ofe married woman in Ohuri form during the 
lifetime of her firat husband and even before 
her release by him is held to be valid, every: 
thing depending upon the deeision of the 
Panches, Even if this eustom. had been 
held as established, 16 could not have been 
held as valid and enforeeable ina Oourt of 


Law, it being immoral and opposed to publia : 


polisy. See Keshav Hargovan v. Bat Qandi 
(3). It must, therefore, be taken that the 
marriage tie between the plaintiff's mother 
апа her husband Rengwa was never broken 
and that notwithstanding the inastion of 
Rengwa and notwithstanding her continuing 
to live with Dheerap Singh openly as his wife 
without any objection from Rengwa, she 
continued his wife all along. He may have 
eonnived at the adultery, but the marriage 
tie not having been broken, ths sonnestion 
between the plaintiff's parents was adulterous, 
when he was born, Не eannot, therefore, 


(8) 29 Ind, Ова, 952; 17 Bem, L, В. 684; 99 В, 588, 
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“legally elaim any share of his father's 


property. 

He is, however, entitled to reseive main- 
tenance out of his father’s estate. It is 
‘desirable that this elaim for maintenanes 
should be settled in this litigation instead of 
the plaintiff being made to bring a separate 
suit for it. The defendant's appeal is allowed 
and the desree passed by the lower Court in 
plaintiff's favour of the possession of the 
property, moveable and immoveable, is met 
aside, the plaintiff's elaim for possession 
being dismissed. : The ease is- sent back to 
the lower Court with а direstion аб: it 
Should fix a proper and suitable maintenance 
for the plaintiff, taking into sonsideration 
the extent and value of the property of 
Dheerap Singh in the defendant’s possession 
and also the fact that the plaintiff would 
have to maintain his mother, who dependa 
upon him for her support, The maintenanes 
may be fixed either in money or inland, as 
may be found eonvenient. Oonsidering that 
the marriage ceremony between the plaintiff's 
parents was formally performed and that 
his mother: was all slong treated as a 
regularly married wife of his father, I direet 
that the оовёв of this litigation —ths original 
suit and this appeal—be borne as insurred. 
| Appeal allowed, 
G. R. D. & N., н, : 

BOMBAY HIGH COURT. 
First Orvis APPEAL No, 184 or 1914, 
July 18,1921, . 

Present ;—Sir Norman, Maeléod, KT, 

Chief Justiee, and Mr. Justise Shah. 
PARVATAVA NEMAPPA HAYALDAR 

—PLAINTIEF— APPELLANT | 
versus : 

FAKIRNAIK IRANAIK NAIKAR 
AND OFH#38—DEFEN OANTS—-RESPONDENTS, 
Hindu Law—Adoption by minor widow, 


A girl younger than fifteen cannot ordinarily exer. 
cise that volition of mind and that independence of 
judgment which would enable her to make a really 
valid adoption. A fortiori there would have to be 
very clear evidence to satisfy the Court that a Hindu 
widow: of twelve or twelve and a half years of age 
could exercise her own independent judgment in the 
matter of an adoption. [p. 900, col. 2.] 

Митдерра Basappa v. Kalava Golappa, 55 Ind, Oas, 
361 22 Bom. L. В, 91; 44 B, 827, followed, 

Firat appeal from a desision of the First 
Class Subordinate Judge at Dharwar in Suit 


No, 180 of 1917. 


$00 
PARVATAVA NEMAPPA 0. FAKIRNAIK. 


Mr, G. P. Murdeshwar, {for the Appellant. 
Mr. Nilkant Atmaram, for Respondents 
Nos, land 2, 


JUDGMENT. 

Macizop, C. J.—One Parvatava filed Sait 
No. 1£0 of 1917 to reoover possession of 
the suit property, alleging that it belonged to 
Nemappa who died in 1917, leaving him sur- 
viving the plaintiff, his senior widow, defend- 
ant No, 2, his junior widow, and defend 
ant No. 4, Kalava, his mother ; that defend- 
ant No. 2,. the junior, widow, adopted 
deferdant No. 3:and that that adoption 
was false and invalid. The alleged adopted 
son has fled Suit No. 334 of 1918 asking 
for a perpetual injunotion restraining 
Kalava, the mother of Nemapps, from ob. 
structing him inthe enjoyment of the plaint 
lands. 

The learned Subordinate Judge has found 
thatthe marriage between Parvatava and 
Nemappa was not proved. He also held 
that the adoption of Adiveppa was proved 
and valid, If the adoption cf Adiveppa is 
not valid, then the question regarding the 
marriage of Parvatava and Nemappa besomes 
of seeondary importance, bessuse Kalava, 
the person principally interested, has given 
evidence to the effect {Lat the marriage did 
take place, and as a matter of fact the 
whole of the evidenss with regard to that 
marriage is all one way. 

Now it is admitted that Nilava, when she 
adopted- Adivepra, was only twelve anda 
half years old at the most. The learned 
Judge bas said: “I have given the best 
eonsideration to the point and have eome to 
the eonslusion that if our High Court has 

. desided thata girl of about fifteen years 
eould validly adopt, it follows that one of 
twelve вра а half years could also validly 
adopt; beeause between the two girls, enpa- 
sity to underatand sueh things oannot be 
substantially different.” 

` I regret I cannot agree with the logie of 
that desirion. The intelligense of a young 
person in ordinary eireumstanees will keep 
en growing year by year, and if the High 
Ccurt laid down the limit of years of disere- 
tion as fifteen, it certainly would not follow 
that a girl of twelve and a balf would have 
attained to the same degree of discretion a8 a 
girl of fifteen. If onee you depart from the 
limit of fifteen, whioh of courge is purely an 
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arbitrary one, then it would be easy to go 
bask to any extent, whieh would be absurd. 
Bat sertainly І should not be disposed " to 
think, taking all the considerations and 
sireamstanees and sonditiona of people of 
this elass into aesount, that a girl younger 
than fifteen sould possibly exereise that 
volition of mind and that independenee of 
judgment whieh would enable her to make a 
really valid adoption. 4 fortiori there would 
have to be very elear evidenss to. satisfy the 
Court that а girl of twelve or twelve. and a 
half years sould exersise her own independent 
judgment in the matter of an adoption. 

In Murgeppa Basappa v. Kalava Golappa 
(1) it was argued on the authority of 
Mayne that „puberty was the test, ard I 
said there "that a girl has attained to 
puberty may be one sirsumstanes, but in 
this sountry not nesessarily the only one, 
The astual age of the widow may ba another 
test and probably the most important one, 
In thia oase J think both the tender age of the 
widow, and the fast that sbe has not reached 
the age of puberty, make it perfestly olear 
that she was not competent to know what she 
was doing. If we were to hold that such 
& person eould.adopt, we should open the 
door to all sorts of intrigue, so that the 
elder members of the family might be 
able to induee widows of tender aga to 
make adoptions in the interest of those 
persons сапа Mr. Justise Heaton said: 
“Certainly no ordinary ehild of twelve. 
years of age is sapable of volition of the 
kind here required, unless he or she is a very 
excaptional person.” 


It із not entirely a question of intelligence. 
A girl of twelve may be exceptionally intelli 
gent, but 16 18 mora а question of her power. 
to resist the inflaenee whieh her elders will. 
exercise, and must naturally exereise, over. 
her astions. However intelligent she might 
be, she would not be likely to withstand the 
inducements put forward and the persuasion: 
exersimed in order that she should adopt a 
person aseording to the wishes of her elders, 
In this ease it is quite obvious that the 
adoption of Ádiveppa, who was the brother 
of Nilava, eould not possibly be sonsidered 
asan adoption by Nilava, but that it was 
brought about by the persuasion of others, 


(D) 65 Ind, Oas 961; 22 Bom, L, B 9N 44 B, 
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probably of Nilava's father. Adivappa’s suit 
must fail, 

Then it is nob nasaviirg to deal at length 
with the qaestion of the marriage of Par. 
vàtava, besause Kalava, the mother, has sworn 
that Parvatava was married, and, therefore, 
Parvatava's suit must suesesd, ard ehe must 
` havea dasras for рэззаззіоп of tha sath prope 

erty, and there will ba au inquiry as to 
.mesne profits from the date of suit. 
Although the plaintiff's suit was dismissed, 
the Judge fourd that Kalava’s main» 
tenance should be Rs, 180 a year, and that 
a portion of the houss shonld be given to 
her for her rasidense. That was of eourse 
on the footing that the adopted son вив. 
seaded. Therefore we, eonfirm that finding, 
At present Kalava and Parvatava aeom to be 
living iu harmony, but if they separate, then 
Parvatava will havs to provide for the 
maintenanse and residence of her mother in- 
law. Theappeala are allowed. Sait No. 
884 of 1918 is dismissed and Appeal No. 44 
of 1921 is allowed with возів fhroughout. Suit 
No. 180 of 1917 is desreed with oosts through. 
out against defendint No.1 who has been 
fighting the matter, 

, Saan, J.—J agree. I desire to edi a word 
with referenee to the question ав to 
whether the adoption by Nilavs, who was 
about twelve years and six months old at the 
date of the adoption, is valid or not. With- 
ouf attempting to lay down any general 
rule as to whether at that ages girl sould 
ever make a valid adoption, it seems to me 
elear that in the absenee of any olear evidence 
as to the spesial sapasity of this girl to 
exercise an independent judgment at that age, 
І am not prepared to hold that sha восі 
exercise such judgment ая is required in the 
easa of adoption. The evidenae in the oase 
aa to her seapaeity ia meagre and does not 
ga beyond this that she was an intelligent 
girl, Tamunable to agree with the sonslu- 
sion reached by the lower Court that besause 
an adoption bya girlat tha age of fiteen is 
upheld іп one ease,an adoption bya girl 
at the age of twelve may also be upbeld. 
І agree with the ratio decidend: in Murgeppa 
Basappa Golpala v. Kalavz (1). In the present 
ease we have to deside the question in firat 
appeal; and on the proved’ facis, I fesl no 
difieulty in holding that the adcption by 
Nilava gannot be upheld. 


5 K, Appeal allewed, 
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LAHORE HIGH COURT. 
Ѕесэхр Civiu Aerea No. 2327 or 1917, 
May 6, 1921. 
Presest. —Mr. Jastiae Broadway and 
Ме, Justisa Wilbarforas. 
GANGA RAM—Putatne.ee — ÁPPELOANTY 
г versus 
RULIA ano oragys —Darz30i1NT1— 
BssPONOENTà, 
Consideration —Mortgaqe ~Receipt of consideration 
admiited before Sub-Registrar—Burden of  proof— 
Question of law —Appeal, second, 


An executant ofa mortgage-daed admitted receipt 
of full consideration before the Sub-Registrar nb 
the tims of registration, bar at the time of mutation 
he denied receipt of th» whole consideration, with 
the rasult that mutation in favour of the mortgagee 
was refused. Upon this the mortgagee sued for 
possession and the mortgagor pleaded that a large 
portion of the consideration had not been received 
by him. The Trial Court placed the onus of 
proving payment of consideration on the mortgagee: 

Held, that, as the mortgagor had admitted 
receipt of full consideration before the Sub-Registrar 
and had not denied receipt of the whole consideration 
at the time of mutation and iu his pleadings, the 
burden of proving non-receipt of the consideration 
should have been placed upon him and not upon 
the mortgagee, гр. 902, col. 1.] 

Kishen Chand v. Sohan Lal, 26 Ind Cas, 918; 20 P. 
L. R. 1915: 215 P. W. R. 1915, relied upon. 

Held, also, that in this case the question of onus 
was a question of law which rendered the second 
appeal competent. р. 902, col, 1.] 

S3sond appeal from а desres of tha 
Distrist Judge, Ambala, dated the 30ih of 
Jane 1917, affirming that of tha Jauior 
Subordinate Judge, Ambala, dated tha 
91st of Oatober 1916, dismissiag the anit. 

Mr. Har Gopal, forthe Appellant. 

М. 0. L. Gulati, for the Raspondents, 


JUDGMENTDP.—Oa the 15th Dasember 
1915 Rulia and others exesuted a mortgage 
of eertain landa belonging to them in favour 
of Ganga Ram, the oonsideration being 
entered as Rs. 4,580, whioh was made up of 
sums das to previous mortgagaes, previous. 
debts dus on bahi assount, priea of baffaloas 
and payment of debts due to other peraons. 
The deed was duly registered, and bafora the 
Sab: Registrar the exesatants admitted reasipt 
of fuil consideration. Shortly after that 
when Ganga Ram sought to gat tha land 
mutated in his name, the morigagors stated 
that the whole of the sonsidaration had not 
been reaeived, Mutation thus being refused, 
Ganga Ram was foresd to bring a suit for pss- 


ga33ion ав mortgagee, The defendants pleaded 


:902 
ALLIBHAI €, SHAMRAO. 


that a large portion of the eonsideration had 
not been reaeived by them. It was also 
pleaded that one of the defendants was & minor 
and that inasmush as the mortgage was not 
for his benefit, his share of the land was not 
liable for any portion of the debt, The 
. Trial Court framed two issues:— 

(1) Whether defendants Nos, 1 to 4 and 
defendant No. 5, through his mother, made 
the mortgage, dated the 15th Desember 
1913, in plaintiffs favour for consideration 
and plaintiff is entitled to the possession of 
the property under it? 

(2) It issue (1) is found in plaintiff's 
favour, whether the mortgage of defendant 
No, 5,Kishna’s share of the property was made 
for the minor’s benefit andthe minor is bound 
by the aet of his mother ? 

No desision was arrived at with regard to 
the seeond issue, it being held that the 
plaintiff had failed to prove that eonsideration 
had passed, and the suit was dismissed. 
Ganga Rani. thereupon appealed to the 


Distrist Judge, who confirmed the dismissal | 


of the the second issue 
undeeided, 
Against this desicion Ganga Ram has 
eome up to this Court оп sesond sppeal and 
on his behalf we have heard Mr. Har Gopal), 
Mr. Gulati for the respondents ecntended 
that, it having been found as a fact that the 
eonsideration had not passed, no sesond 
appeal was sompetent, In this view we are 
unable to agree as a very important question, 
namely, that of onus, arises which, in опг 
opinion, is in this oase a question cf law 
rendering a sesond appeal competent. The 
Courts below have apparently lost sight of the 
fast that the defendants never denied reseipt 
of the whole aonsideration. · The admission 
before the Sub Registrar at the time of 
registration wasa elear one and, therefore, 
the onus to show that sonsideration had not 
. passed in full was upon the defendants. 
This view has been entirely lost sight of by 
the Üourts below, who have proeeeded on 
the assumption that it was for the plaintiff 
to prove the passing of consideration in full, 
a fact that had never been denied. In- this 
view we are fortified by a desision of 
Rattigan ‘and Seott Smitb, JJ., reported as 
Kishen Ohand v. Sohan Lal (1). А 


guit leaving 


oe 26 Ind, Oas, 918; (20 P, L. В. 1916, 245 P. W. 
Ra 
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We, therefore, sesept this appeal and 
setting aside the orders of the Courts below, 
remand the ease to the Oourt of first instanee 
for disposal of the ease in sesordanse with 


. law. 
Costs in this Court will follow the 
event. 
в. р, Appeal accepted; 


Oase remanded, 


—— 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
Ѕесокр Олуг. Арркат, No. 875 or 1920, 
Desember 19, 1921, 
Preseni;—Mr. Prideaux, А. J. О, 
ALLIBHAI—DzgrZENDANT-——ÀPPELLAMT 


versus 
SHAMRAO— PraiNTIFE —HESPONDE ST, 


О. P. Tenancy Act XI (of 1898), s. 8b—Surren- 
der—Tenancy land—Trespasser—BSust for ejectment 
by landlord, maintainability of. 


A tenant is not entitled to surrender a portion 
only of his holding. [p. 908, col. 1.] 

Sunder v. Sitaram, 10 Ind. Cas. 692,7 N. L. B. 8, 
followed. 

It із open toa landlord, where his title in respect 
of а tenanoy land is in jeopardy from the aggressions 
of a trespasser or where his title in respect of such 
a land may be injured by a denial of his rights over 
it, to bring a suit for having his rights declared 
against the trespasser and to claim khas possession. 
It is not open to the defendant, who is not a 
transferee from the tenant and does not hold under 
him, to plead that the tenant has not abandoned 
the holding. [p. 903, cols, 1 & 2.) 

Візвевиті Dabeea v. Baroda Kanta Roy, 10 О. 1076;' 
9 Ind. Jur. 226; 5 Ind. Deo. (w. 8.) 719, Tiruvengada 
Konan v. Venkatachala Konan, 82 Ind. Cas. 198; 89 
M. 1042; 80 М, L. J. 258, Sita Ram v. Ram. Lal, 18 A. 
440; A. W. М, (1896) 162; 8 Ind. Deo, (N. в.) 999(F. B.» 
Sahasram v. Sheonath, 81 Ind. Cas. 808, 11 N, L, В, 
124, followed. 

Jodhraj v. Daulat, 58 Ind. Oas, 112, referred to. 

Appeal against a deoree of the Additional 
Distriot Judge, Wardha, in Civil Appeal 
No. 80 of 1920, dated the 5th August 1920, 

Mr. D, T. Mangalmurti, for the Appellant. 

Mr. M, R. Bobde, for the Respondent. 3 

JUDGMENT —Plsintiff in this suit is the 
Malguzar and Lambarderof Khel A in Mauza 
Hirganghat and owns field No. 296/2, area 


'60 whieh ig next to malik makbuga Geld No, 
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297 belonging to the defendant-appellant. 
‘Plaintiff's саве is that defendant took wrong- 
ful possession of field No. 296/2 in June 
1911, ineluding it in his malik makbuza field. 
He sues for possession. 

The defense was adverse possession for 
over 12 years and the contention that the 
suit was not maintainable, as in 1914 the 
plaintiff leased the whole field No. 296 in 
perpetuity to one Bapu. 

The adverse possession was denied by the 
plaintiff and it was eontended that No. 296/2 
was not included in the perpetual lesco. - 

Both the lower Courts find that the olaim 
is in time, that defendant had not been in 
adverse possession for 12 years and that the 
land in suit was eomprised in Bapn’s lease. 
But the Trial Court found that as the land 
was ineluded in Bapu’s lesse, plaintiff sould 
not sue, while the lower Appellate Court 
holds the opposite opinion. 

ltis argued here that as the land in suit 
forms a portion of the tenancy land of Bapu, 
plaintiff sannot maintain this suit. Bapu 
is in poases3ioh of the rest of the field and 
pays rent for the portion in suit as well as 
the resi of the field. 1t is eontended on the 
authority of Jodhraj v. Daulat (1) (Sesond 
Appeal No. 237 of 1919, desided on 17th 
July 1920) that plalntiff mos} be, ina ease 
of this natare, entitled to immediate entry 
and possession and as he is not entitlad to 
there, but Bapi may be, he eannot sue the 
Cefendant, а {respacsar. It is clər that 
defendant is а trespasser and there is no 
privity between him and the tenant. A 
tenant is not entitled to surrender a portion 
only of his holding: see Sunder v. Sitaram 
(2). It is clear that the defendant was in 


' . possession at the date of the perpetual lease. 


It seems to me that it is open toa landlord, 
where his title is in jeopardy from the 
aggressions of a trespasser, or where his 
title may be injured by a denial of his rights 
over his land, to bring a suit for possession 
or baving his own rights deelared against 
that trespaeser ard to elaim khas possession : 
see Brssesur? Dabeea v. Baroda Kanta Roy 
(3); Tiruvengada Konan v, Venkatachala 


(1) 68 Ind, Cas. 112. 
(2) 10 Ini. Cas. 692; TN. L. R. 8, . 
fi ТОЮ. 1076; 9 Ind. гог. 22Р; 5 Ind, Deo, (N. в.) 
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Konan (4) andWSita Ram v, Bam Lal (5). 
Batten, A. J. O. in Sahasram v, Sheonath 
(6) holds;— 

“Whena landlord sues to ejes a tres- 


. pascer from а tenansy holding, it is not open 


to the defendant, who is not в transferee 
from the tenant and does not hold under the 
tenant, to plead that the tenant has not 
abandoned the holding." 

Here the present appellant holds adversely 
to both the landlord and the tenant. He 
does not elaim through the tenant and is & 
pure trespasser. If he eontinues to hold 
this exeers land as a portion of his malik 
makbuza field for 12 years adversely to the 
landlord and the tenant, there is, as stated 
by the Additional D'striet Judge, a danger 
of the rights of both landlord and tenant 
being extinguished. The tenant is, therefore, 
entitled to khas possession of the land from 
his landlord ani the landlord is bound to 
givahim khas possession after ejesting any 
trespasser on the land, And in the present 
ease Взрп aould eall upon the plaintiff to do 
sc. Plaintiff, therefore, in my opinion has 
elearly a right to maintain this suit, 

For the resons givan above, I confirm the 
daeision of the lo ver Appellate Court and 
dismiss this appeal with coste. "Tha appel. 
lant will pay responden'a aosta. 

G, R. D. Appeal dismissed, 


(4) 32 Ind. Cas. 198; 89 M. 1043; 30 M. L.J. 
253. ` 


(5) 18 А. 440: А, W. N. (1898) 162; 8 Ind. Dec. 
(N. s.) 999 (Е, .B.) 
(8) 31 Ind. Cas. 303; 11 N. L. В, 124, 


OALOUTTA HIGH COURT. 
APPEAL FROM APPELLATA DEGREE 
No. 1430 or 1919, 
" : August 10, 1921, 
Present: —Justioe Sir Asutosh Mockerjee, Kr., 
and Mr. Justies Panton. 
BAMA CHARAN CHAKRAVARTI 
AND OTHERS— PLAINTIFFS— ÁÀ PPELLANTS 
“versus | 
KISHORE MOHAN ROY AN» отнипвв—. 
D£FENDANTE— RESPONDENTS, 
Ylortgage—Application for final decree made mor 
than three years after preliminary decres—Mortgagee 
$n. possession under invalid agreement for sale — Limita. 
tion Act (IX of 1908), s. 20 (2), applicability 6 
Pleadings—Inconsisient positions, 
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A preliminary mortgagé decree was made in 1910 
and the mortgagor was thereby allowed six months 
to pay the amount found due, Jn 1912 the mort- 
gagor agreed to transfer the equity of redemption 
to the mortgagees in satisfaction of their dues under 
ihe mortgage decree, and in pursuance of that 
agreement the mortgagees entered into possession of 
the mortgaged properties, though the mortgagor did 
not carry out his agreement by execntion and 
registration of the proper deeds. The mortgagees 
were in receipt of the rents and profits till the 
Jst of April 1917, when the mortgagor transferred 
the properties to а third party who thereupon disg- 
possessed the mortgagees, On an application by 
the mortgagees, presented on the 2nd Oetober 1917, 
to make the preliminary mortgage decree final: 

Held, that the applicants must be deemed to have 
been in possession as mortgegees and their applica- 
tion to make the preliminary decree final was not 
barred by limitation, inasmuch as by reason of 
their being in receipt of rents and profits of the 
mortgaged land section 20, sub-section (2), of the 
Limitation ‘Act was applicable.:[p, 906, col; 1.] 


Section 20, sub-section (2) of the Limitation Act 
does not refer expressly to the {intention of the 
party who receives the rent or produce and applies 
whereyer mortgaged land is, infact, in the posses- 
sion of the mortgagee. Гр. 905 col. 1.7. 


Where a mortgagee has obtained possession of the 

mortgaged land under an invalid agreement for sale 
his position may be deemed to be that ofa mort- 
gagee when it is established that the agreement 
was inoperative and he may be called upon to 
account for the rents and profits as if he were the 
mortgagee in possession. [р, 906, col. 2], : 
1 Robertson v. Norris, (1858) 1 Giff 421; 114 R. R. 
486; 4 Jur. (м. s." 156; 65 Е. R. 088, Bishop v. Sharp, 
(1704) 2 Vern. 469; 23 E R. 902, Blennerhassett v. 
Day,(1811) 2 Ball & B. 104; 53 R. R 79, Page v, 
Linwood, (1887) 401. & F. 899, 7 E. B. 154, Parkinson 
v. Hanbury, (1667) 2 H. L. 1 at p. 16; 36 L.J. Ch. 292: 
16 L. T. 248; 15 W. B.642, Ram Awatar v. Tulsi 
Prosad Singh, 11 Ind. Cas. 713; 14 O, L. J. £07: 16 0. 
W. N. 137, Ariyaputhira Padayachi v, Muthukumara- 
sawmy, 15 Ind. Cas 843: 37 M. 428; 28 M. L. J. 889; 
(1912) M, W. N. $54 72 M. L. Т. 425, Thotakura 
Govindu v. Pepakayala Mallayya, 31 Ind. Сав, 678, 
Walsh v. Lonsdale, (1882) 21 Ch D.9; 82 L. J. Ch. 2; 
46 L. T..858; 51 W. B. 109, Maddison v. Alderson, 
(1883) 8 App. Cas. 467; 62 1, J. Q. B. 737, 49 L, T. 
803; 31 W. R. 820; 47 J. Р, 82), referred to. 


A party litigant cannot be permitted to take up 
inconsistent positions in Court to the detriment of 
his opponent, [p. £06, cel. 1.] 


Girish Chandra Bit v. Bipin Behari Khan, 44 Ind, 
Cas. 159; 27 О, L, J. 585, Bhaja Chowdhury ү, Chunt 
Lal Marwari, 5 О, L. J, 96 at p. 105; 11 О, W. N., 284, 
referred to, 


Appeal against a dearee of the Distriat 
Judge, Midnapore, dated the 10th March 
1919, effrming that of the Моњі?, 
Sesond Court at Tamluk, dated the 23rd of 
july 1918, 
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FAOTS appear from the jndgment. 
Babu Bhupendranath Basu, for the Appel. 
lante.— The Courts below have misapplied tho 


‘law nslaid down in sestion 29, sub section 


(2) of the Limitation Aet, The mortgagor 
having agreed to transfer the equity of 
redemption, we were in possession as mort- 
gagees and while thus in poesession, wa 
were in receipt of the rentas and profits, 
Although in pursuanee of the agreement 
the nesessary legal formalities were not 
eomplied with, we would be bound ta 
account for the rents and profits as mort- 
gsgoes in possession, Refers to Ram Awatar 
у, Tulsi Prosad Singh (1), Thotakura Govindu 
v. . Pepakayala Mallayya (2) and Ariya. 
puthira Fadagachi v. Muthukumarasawmy (8), 
The receipt of the rents and profits by tbe 
mortgagees muat, therefore, be eonsiderad a 
payment within the meaning of seation 20, 
sub-seetion (1) of the Limitation Aet, . The 
application under Order XXXIV, rule 5, of 
the Code of Ciyil Proeedure is thus saved 
from being barred by limitation under-thg 
provisions of seetion 20 of the Limitation Aet. 
Babu Ksheira Mohan Ghose, for the Respond- 
ents.—The applisants were in possession as 
owners of the mortgaged properties and nat 
as mortgagees. There is nothing to sbow 
that the rentsand profits were appropriated 
by the applicants аз mortgagees in posses- 
Sion. The reseipt of the renta and profits 
by the applieanis eannot, therefore, be 
deemed to be & payment within the meaning 
of sestion 20, sub-seation (1) of the Limita- 
tion Ast, Oonsequently the present appli. 
cation under Order XXXIV, rule 5, Civil 
Procedure Code, is barred by limitation. 
Babu Bhupendra Nath Basu replied, . 
JUDGMENT.— This appeal is directed 
against ап order of dismissal made on an 
applieation under Order XXXIV, rule 5, of 
the Code of Civil Prosedure for a final 
deoree in a mortgage suit. The preliminary 
desree was made on the 6th April 1910 and 
the mortgagor was thereby allowed міх 
months to pay the amount found due, The 
'presentapplieation for final deeree was pre. 
sented on the 2nd October 1917, An 
objéstion was thereupon taken that the 


application was barred by limitation. Тһе 

(1) 11 Ind. Cas. 718; 14 O. L. J. 507; 16 0, W, N. 
137. і 

(2) 31 Ind. Cas. 678, 

(3) 15 Ind. Cas 843;.37 М. 423; 23 M, L. J. 329 
(1912) M, Үү, N, 854; 12 M, І. T, 425. 
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mortgagees desree-holders urged that they 
were entitled to the benefit of sestion 20, 
sub-section (2) of the Indian Limitation 
Act. The Courts below have overruled this 
sontention and dismissed the applisation. 
The sase for the mortgagees deerea-holdérs 
ia that in 1912 the mortgagor agreed to 
transfer the equity of redemption to them 
in satisfaction of their dues under the mort- 
gage deeree, that in purananse of this 
agreement they entered into possession -of 
the mortgaged properties and that singe 
then they have held possession, though the 
mortgagor did not sarry out his agreement 
by exeeution and registration of tha proper 
deeds, On the other hand, on the 1st April 
1917 the mortgagor transferred the property 
to the fifth defendant, who dispossessed the 
plaintiffs, Daring the pariod that the plaint- 
ifs were thus in possession they гевеїүөй 
the rents and prcfi:s, and their eontention 
is that thia is-suffisient to save the present 
applieation from the bar of limitation under 
rection 20, sub.sestion 2 of the Indian Limi. 
tation Aot. That snb-sestion provides that 
“Where mortgaged land is in the possession 
of the mortgagee, the reeoipt of the rent or 
produse of sush land shall be deemed to be 
& payment for the purpose of sub-seetion 
(1)? Sub section (1) provides that, "Where 
interest on а debt...is, before the expiration 
of the preseribed period, paid as sush by 
the.person liable to pay the debt or...by his 
agent duly authorised in this behalf,...a fresh 
period of limitation shall be eomputed from 
the time when the payment was made.” 


The fifth defendant sontroverts this argu- 


ment on the ground that as the plaintiffs 
ргоѓеввед to be in possession, поё as mort. 
gagees, but aa owners of the disputed prop- 
erty, the receipt of the rent and produse 
of the land by them ваппоё be deemed to ba 
a payment to the mortgagee within the 
meaning of sestion £0, sub sestion (1), We 
are of opinion that this sontention is not well 
founded. 

Inthe frst plase, section 20, sub-seotion 
(2), does not refer expressly to the intention 
of the party who receives the rent or ргойпое, 
and may well be sonstrued to apply wherever 
mortgaged land is, in fast,in the possession 
of the mortgages, 
receipt of the rent and produee of the land 
may be deemed a payment for the purpose of 
uub-sestion (1), Inthe sesond place, where 
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a mortgagee has obtained possession under 
an invalid agrasment for sala his position 
may be deemed to ba that of a  morigagee, 
when if is established that tha agrasment 
wai inoperative in law, and he may be 
called upon to aesonnt for the rents and 
profits as if he were the mortgages in 
possession. In support of thia proposition 
referenee may ba made to the desision of 
Stuart, V.O., in Roberison v. Norris (4); sea also 
Bishop v. Sharp (5). Tais does not militate 
avainst the proposition that, as in Blennerhas- 
sett v. Day (6) aud Page v. Linwood (7), a 
mortgagee is not bound to aosount for profits 
ressived by him out of the mortgaged 
property, if they were ressived in an alto. 
gether different oharaeter (Parkinson v. 
Hanbury (8). The same view was adopted ' 
in Ram Awatar v, Tulsi Prosad Sing’ (1), 
Artyaputhira Pudayach? v, Muthukumarasawmy 
(3), ana Thotakura Govindu v, , Pe-akayala. 
Mallayya (2), Inthe sesond ease, Ariya. 
puthira  Dadagachi v. Muthukumarasawmy 
(3), & mortgagee obtained possession of 


the mortgaged premises on the basis 
of an invalid sontract for sale of. the 
equity of redemption. The mortgagor 


subsequently instituted a suit for redemption, 
The mortgagee set up a title by adverse 
possession. The mortgagor pleaded that 
as the sontraot for sale had proved abortive, 
the mortgagee could have been in ‘possession 
only in his eharaeter as mortgagee and that 
sush possession sould not be deemed in law 
adverse to the mortgagor. This eontention 
was upheld and it was ruled that the righta 
of the parties must ba determined on the 
basis of the events as they had happened, 
and not on their intentions whish had not 
been earried into effest, In the onse before 
us, the eontention of the respondent is self. 
contradictory. If be maintains that there 
wasa valid contrast for sale of the equity of 
redemption and that the title of the plaintiff 
thereunder was unimpeaehable, on the prin- 
ciple that equity regards that aa done whiah 
should have besn done [Walsh v, Lonsdale 


(4) (1868) ген. 421; 114 В. В, 486; 4 Jur. (N. в.) 
125; 65 Е. R. 9 

(69 (1704) 2 Yorn, 469; 23 E. В. 903, 

(8) (1811) 2 Ball & B. 104; 53 В, В. 79. 

(7) (1837) 40L & F, 399; 7 Е R. 154, 

(8) (1967) 2 H. L, 1 аёр. |16; 86. J. Oh. 292; 

І, T. 243; 16 W. В, 642. 
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(9), Maddison v. Alderson (10), Syam Kishore 
v. Umesh Ohandra (11)] he has elesrly 
aequired no valid title to the property by his 
purehase on the Ist April 1917, beeause, on 
this ‘assumption, his vendor had no subsist- 
ing interest on that date to transfer. On the 
other hand, if he maintains that the sontrast 
forsale was not legally sarried into effest, 
that the mortgagee never obtained а title to 
the equity of redemption so as fo besome full 
owner of the property, he sould have been 
in possession only as a mortgagee and the 


reseipt of the rents and profits by him must’ 


attract the operation of sestion 20, sub-section 
(2). A .party litigant, it is well settled, 
eannot be permitted to take up ineonsistent 
positions in Oourt to the detriment of his 
opponent: Giris Ohandra Bit v. Bipin Behari 
Khan (12), Bhaja Ohowdhury v. Омий Lal 
Marwari 13). The fifth defendant was 
entitled to make his-shoice from the two 
alternatives mentioned; either of them is 
fatal to his defenee. We hold sesordingly 
that the plaintiffs must be deemed ‘to have 
been in possession as mortgsgees and that 
the present applisation is not barred by 
limitation, inasmuch as section 20, sub- 
gestion (2) of the Indian Limitation Ast is 
applicable. 


The result is that this appeal is allowed, 


the degree of the Distriet Judge set aside 
and the ваве remitted to the Court of first 
instenae to be re-tried. We are informed 
that none of the questions on the merits, in 
controversy between the parties, has been yet 
investigated. The Oourt will consequently 
proseed to determine the matters in issue 
between them. The appellant ia entitled to 
his costa both in this Court and inthe Court 
of the Distriot Judge. 

B. N, Apreal allowed; 

Case remitied, 


(9) (1882) 21 Ch. D. 9; 62 L.J. Ch. 2; 48 L. T. 
858; 3] W. B. 109. 

(10) (1888) 8 App. Cas. 467; 62 І, J. Q. B. 737; 
49 L. T. 808; 81 W. В. 820; 47 J. P. 821. 

(11) 55 Ind. Oas. 154; 81 О. L. J. 76; 24 О. W. N. 
403. 

(12) 44 Ind. Cas, 159; 27 C. L. J. 535. 

(13) 50,1, J. 96 at p, 105; 11 U. W. N.284. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. `` 

Ssoonp Оту АрркАг No, 59-B or 1921, 
November 4, 1521. 

Present : —Mr. Dhobley, A. J. C. 

LAXMAN BHAT-—PLAINTIFF— APPELLANT 
versus - 
BANABAI—DzrzNDANT—RESPONDENT, 


Partition — Unregistered deed — Evidence —Hindu Law 
~ Jointness—Presumption—Long separate possession—— 
Effect; 


Though an unregistered document evidencing a. 
partition cannot be proved, the nature of possession ' 
of one of the parties to the deed over the property 
alleged to be partitioned as also the fact of the 
partition can be proved orally, independently of the 
partition deed. [p. 907, col. 1.] 

. Ohhottalal Aditram "Travadi v. Bai Mahakore, 40 
Ind. Cas. 83; 4i В. 466; 19 Bom. L. R. 822, fol. 
lowed. - 

Varada Pillat v. Geccolethaaual 58 Ind. Cas. 
901; 48 M. ?44; (1919) M. W. N. 724; 10 L. W. 679; 
24 0. W. N. 346; 88 M. L. J. 818; 18 A. L. 1.214, 9 
U. P.L. R. (P. О.) 64; 22 Bom. L. R, 444; 46 I. А, 
285 (P..0.) and Karnam Kandasami Pillay v. 
Chinnappa, 62 Ind, Cas, 603; 40 M. L. J. 105; (1921) 
M. W. N. 1: 20M. L. T. 167; 18 L, W, 428; 44 M. 
258, referred to. 

The ordinary presumption of Hindu Law in favour 
of the jointness of a family is considerably weaken. 
ed where it is proved that two brothers constituting 
a joint Hindu family have been living separate from 
each other for a number of years and that one of 
them had nothing to do with the property in the 
possession of the other. Гр. 907, col. 3,7 


Appea) against a deeree of the Distriet 
Judge, Araraoti, dated the 256 November 
1920, in Civi] Appeal No. 117 of 1920, 

Ма. K, К, Gandhe, for the Appellant. 

Bir B. K. Bore and Mr. N. B. Marathe, 
for tbe Respondent. 

JUDGMENT,— The 
Bhat and the 


plaintiff Laxman 
defendant’s husbard Ram 
Ram Bhat died in the 
year 1516 and the plaintiff's suit- giving 
rise to this appeal was for the reeovery of 
certain landed property, it being based on an 
allegation that the family and the family 
property were still joint and that оп Ram 
Bhat’s death be got that property.by the 
right of survivorship. The defendant, on 
the other hand asserted that there had 
been a partition between the two brothers 
several years ago and that they had been 
living sparate sinee then. She said t? at tLe 
property now slaimed sonsisted partly of 
what her  busband had  reeeived. as his 
share at the partition ard partly of what he 
had subsequently  nequired for himself, 
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The only question involved in the ease, there. 
fore, was whether the'two Lrothers were joint 
at Ram Bhat's death and whether the prop. 
erty now alaimed was their joint property. 
The oridinary presumption of Hindu Law 
is, no doubt, in favour ofthe jointness of 
the family, but in the present ease, the 
fast that the two brothers had been living 
separate from eash other for several years 
past and that the plaintiff had ncthing to 
do with the property in Ram Bhat’s posses- 
sion, eonsiderably weakens that presump 
tion, А dosument—Exhibit D-13—admit' ed 
by the plaintiff to have been exeeuted by 
him so long back as 1287, resites that the 
plaintiff had separated from Ram Bhat, 
having taken some fields as his вһагә. The 
dosument is written as а reseipt ог relin. 
qulishment and is unregistered. It was, 
therefore, sontended for the plaintiff that it, 
being unregistered was inadmissible in evi- 
dense and that the recitals made therein sould 
not be proved, The ease of Ohhottalul Adttram 
Travadt v, Bat Mahakore (1) is an authority 
fer the proposition ‘that tte faot of par. 
tition oan be proved by oral evidence, 
although the deed embodying the terms 
of partition eannot be proved for want of 
registra‘ion. - In any ease, the nature of Ram 
Bhat’s- posaession over the property in 
dispute sould in the present sase be proved, 
though: the dosument evidencing the parti- 
tion was unregistered. І need refer only to 
the oases of Vurada Pillai v. Jeevarathnam- 
mal (2) and Karnam Kundasami Pillay 
v; Ohinnappa (3), Thus the faet of partition 
воша, in the present ease, be proved inde- 
pendently of Exhihit 0-18, Sinse 1887 the 
two brothers had been living at different 
villages and holding reparate properties, 
one having nothing to do with the other. 
Ram Bhat’s possession was ав exelusive 
owner in hia own right and the plaintiff's 
claim, if any, was beyond time. An ingenious 
argument is put: forward for the appel. 
lant that though the fast of the partition 


(1) 40 Ind. Cas. 88; 41 B. 466; 19 Bom, L. Е, 
22 


822, 

(2) 53 Ind. Cas. 901; 48 M. 244; (1919) M. W. N. 
724; 10 L. W. 679; 24 0. W. N, 346; 38 М. L. J. 818; 
18 А, L. J. 274; 2 U, P. L. В. (Р. C.) 64 22 Bom. L. 
. B. 444° 46 L A. 285 (P. С,)._ | 

(8) 62 Ind. Oas. 603; 40 М, L, J. 105; (1921) M, 
MA N. ц 29 M. І.Т. 167; 18 І. W.423; 44 M, 
298, Nl 
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was provable and proved, the details of the 
partition sould not be provedand that it 
must, therefore, be assumed that the two 
brothers had remained tenants-ir-eommon 
of the ansestral property. lt was thus 
urged that the plaintiff was entitled at 
least to joint possession tothe extent 
of eight-annas share: in the aneostral 
iraperty held by Ram Bhat. А simple 
auwer ёо this elaim is that Ram Bhat held 
the property аз ап exolusive owner in his 
own right and that the plaintiff's elaim, if 
any, is long time-barred, 

This appeal fails and is dismissed with 
all eosta on the appellant, 

а. R. D. 


Appeal dismissed, 


aee 


ALLAHABAD HIGH COURT. 
~ Sxoonp Crvic Appaan No. 1187 or 1219, 
August 1, 1921. 
Present: —Mr. Justise Lindsay and 
Mr, Jastise Stuart, — 
Lala KANNOO MAL Ам» ANOTRER— 
PLAINTIFFS— ÀPPELLANTS 
067498 
INDERPAL SINGH AND orngns-— 
DzvenDanTs— RESPONDENTS, 


Transfer of Property Act (IV of 1882), ss, 88, 84 


“Mortgage —Deposit of morigage-money—Minor mort- 


gagee—Guardian ad litem, appointment of— Mort 

duty ae og! when ceases to run — Fresh deposit of 
interesi—Civil Procedure Code (Act Y of 19C8 
XXXL, r. 4, : Сия 


Per Curiam (Stuart, J, disseuting),—In depositing 
the morigage-money under section 83 of the Trans. 
fer of Property Act it is the duty of the mortgagor 
in cases where he is dealing with’ a minor mort. 
gageo, to take all steps which are necessary to 
procure the appointment of a guardian ad litem. 
He must apply to the Court and. must bring before 
the Court some person who is willing to act ag 
guardian, or, failing that, he must satisfy the Court 
in whatever way he can, that there ig no person 
to his knowledge who is willing to accept. the duty 
of a guardian and he can then ask the Court to 
take action under Order XXXII, rule 4 
Civil Procedure Code. Until a guardian ad 
litem of the minor mortgagee is appointed, the 
mortgagor has not “done all that had to be 
gone by him to enable the minor mortgagee to 
takesthe money out of Court" and consequently 
Шен оп дө diio Pug money does not cease to 
run from the date of the deposit. [p. А 
р. 910,001. 1.] PES RON QN 
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Where,therefore, the full amount of mortgage 
money was deposited on the 24th of September 
19 8 in favour of some adult and some minor 
mortgagees, but the guardian ad litem of the minor 
mortgagees was not appointed until the 16th of May 
1914: 

Held, that interest on the mortgage-money did 
not cease to run till the 15th of May of 1914, [p. 910, 
col. 2.] . 

Held, also, that afresh deposit of interest due 
from the date of deposit of the morigage-money 
until the date of the appointment of the guardian 
ad litem could be made. [p. 910, col. 1.] 

Pandurang v. Mahadaji, 27 B. 28 at p. 20; 4 Bom, 
L.R. 714 and Shivnath v. Manohar Lal, 22 Ind, 
Cas, 246; 18. O. C. 261, followod. 

Per Stuart, JA mortgagor has done ali that has 
*to be done by him when he deposits the mort- 
gage-money due onthe date of the deposit, when 
he: presents a duly verified petition and when: he 
states to the best of his knowledge and ability the 
correct address of an adult mortgagee and in the case 
of a minor mortgagee, proposes a suitable person as 
2 guardian ad litem. If he honestly carries out that 
duty to the best of his ability, he should be exone- 
rated from payment of subsequent interest if that 
person refuses to accept the office of guardian 
ad litem. Each case should be looked at upon its 
merita. [p. 913, col 1.3 

Sesond appeal from a deeree of the 
Sesond Additional Judge, Aligarh, dated the 
15th August 1919. f 

Messre, B. Е. O'Conor and D. О, Banerji, 
for the Appellante. 

Mr. Р, L, Banerji, for the Respondents. 


` JUDGMENT, 

Linpsay, J.—The prinsipal question for 
diseussion in this appeal is whether a deposit 
of mortgage- money, made by the plaintiffs in 
this suit under the provisions of seotion 83 
of the Transfer of Property Aet, had the 
effest of stopping the running of interest. 

The fasts may be stated as follows: Тһе 
plaintiffa in the snit are mortgagses, who 
held under a mortgage dated the 7th of 
September 1913. The mortgage-money was 
Re. 2,500, and out of this sum Rs, 2,425 was 
left to redeem a prior mortgage which was 
exeouted on the 29th of June 1910. 

The suit was a suit for sale and- the 
defendants first party were the mortgagors. 
The defendants sesond party were the prior 
mortgagees. ° : t 

The earlier mortgage of the 29th of, June 
1910 had been executed: in favour of five 
persons, some of whom were minors. ' Dos 

On the 24th of September 1913 the 
plaintiff, Kannu Mal, deposited Es. 2,475 
ini Court under the provisions of seetion 53 
of the Transfer of Property Aet, At tho time’ 
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of making this. deposit ha applied to the 
Oourt for servisa of  notioa and. 
mentioned that twa of the mortgagees were 
He made sn appliestion for the 
appointment of a guardian ed liten to these 
minor morigagess and sagzasted tha nama of 
Ohhiddu Singh, who was the elder brother of 
the minora. : 

There wag в great deal of diffiauliy about 
the servios of notisa in the ose. It із 
not nesassary to refer to the various 
applisations which had to be made, bnt 
eventually noties was served on Chhiddu 
Singh,who agreed to bo the guardian ad litem 
of ons of the minora whose name was төп. 
fionsd in the notise. He refused, however, 
to aesept the ofiss of guardian in respect of 
his other minor brother, j 

This led to another applisation bsing made 
by the mortgagor, Kannu Ma), who asked 
that the father of the remaining minor, 
namely, one Damber: Singh should be 
appointed guardian ad lien, After various 
prossedings Damber Singh appeared in Court, 
and on the 15th of May 1914 he was appoint- 
ed a guardian ad litem by the Oourt, 

After this, fresh notiees were issued to the 
parties under seotion 83 of the Transfer. of 
Property Aet and the result was that >the 
mortgagees refused to aesept the money 
whioh had been deposited, saying that it did 
not make up the full amount whieh waa due 
under théir mortgage. А 

The Courts below have differed in their 
view of the law, The First Court held that 
in the scireumstauees the interest on the 
prior mortgage eeaaed to run from the date, 
of the deposit, that is to say, from the 24th of 
September 1913. The Subordinate Judge 
was of opinion that Kannu Mal, the second 
mortgagee, had done all that was required 
from him in order to have notiee of the 
deposit given tothe prior mortgagees. | 

The lower Appellate Court has held that 
the deposit made on the 24th of September 
1913 had not the effest of eausihg interest to 
eease running. The learned Judge, relying 
upon a decision of the Bombay High Court 
reported as Pandurang v. Mahadaji (1) and 
also upon а deeision reported as  Shiv- 
nath v. Manohar Lal (2), held that on 
the interpretation of sestion 84 of the 


(1) 27 B. 23 at p 29; 4 Bom. L, R. 714, 
(2) 22 Ind, Cas, 245; 16 O, C, 261, 
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held that tho mortgagor had dono all tia’ ho 
had to do until the 15th of May 1914, whan 
an order for tha aparintmoentof a guirdian 
ad litem of ons of the minor morigagees waa 
m'de, In this vie * the Jadga held that 
the deposit mde in Court on ths 2455 of 
Ssptember 1913 was inadequate and 
seonsequently interest did not 9239 to 
run, 

The whole arse, therefore,. “turns upon tha 
interpretation of the following words. whieh 
are to-be found in sestion 84 of ths Transfer 
of Property Ast:—'' O+, as soon as the mort. 
gagor,.has done all that has to be done by 
him to enable the mortgages to take the 
amount out of Court." 

In order to arrive аб a osrrast interpreta- 
tion of these words, it is nesessary to refer 
bask to section 83 whish sats out in what 
siraumstaness the mortgages вап withdraw 
the money out of Court. 

Under sestion 83 if the deposit has bean 
made, the Court has the duty east upon it of 
servings notisee of the deposit on the mort. 
gageo, After the mortgagee has reseivad the 
noiiee, he bas to present а petition verified 
in the manner preseribad by tha law for the 
varifisation of plaints, In this petition he 
has to state the amount then due on the 
mortgage and his willingness to assept the 
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money so deposited in fall dissharge of sash 


' amount. 
Then, on depositing i in Court the mortgaga- 
-deed if in his possession and power, he may 
apply for and ressiva the money, 


Where the mortgagea is а person of fall: 


age, no diffieulby ean arise. 
goes to the Octrt, makes his deposit, sup- 
plies the addresa of tho mortgages aud there. 
upon the Court has to issue a notiso, In 
this ease there ia nothing more for thə mort. 
gagor to do, - Я : 


The .mortgegor: 


Where, however, the mortgagee is a minor, . 
it seems impossible to hold that he ean take. 


the steps whioh are laid down in seetion 83, , 


that is to say, the steps whish a mortgagee 
bas to take before he san withdraw the money 
out of Court, 
sent а petition to Court or to verify it in the 


manner presoribed by law for the varifisation: 


of plaints, nor ean he do any other ao! in 
Court exespt through a person who has зәп 
appointed his guardian ad litem, 


' 


No minor is entitled to pre. 


` $09 


It follows, thorafora, that up till the timo 
a gairdian al hésm hay basa appoiuted for 
a minor morígagae, hə із not in a position 
to taks'astion ander seation 83 for the wit- 
drawal of tha mortgaga- -monay, 

Tho question then arise whether in sash 
a вазе the mortgagor has done all that the 
law requires him to da when he has presented 
a patition to Court, supported by an affidavit 
in whish ha allezas ths minority of the mort- 
gages and whera, ia addition, he applies to 
the Ooart for the appointment of а guardian 
ad litem, 

That sueh an appointment has to ba made 
in order to make the prossedings under 
sestion 83 valid in the oase of & minor 
mortgages is elear from the provisions 
of sestion 103 of the Transfer of Property 
Aot. Thissestion refers to Chapter XXX( 
of the Code of Civil Proaedure of 1882, whioh 
eorre:ponds to Order X XXII of the present 
Code of Civil Рговейаге. 

It із apparent from the provisions of Order 
XXXII that the appointment of & guardian 
ad litem toa minor defendant is the aet of 
the Oourt, The Court has to make an order, 
diresting suah an appointment, but sueh an 
order ean only be obtained upon an appli- 
sation made to the. Court by the plaintiff, 

Farther it is to be remembered that the 
power of the Court under Order XXXII of 
the Oode of Oivil Proeedore to appoint а 
guardian ad litem is limited in this way, 
namely, that no person sap, without his 
consent, be appointed a guardian for the. 
suit. This being so, no Court oan make. 
an order for the appointment of the guardi- 
an ad litem unless it has before it a 
person signifying his willingness to aocept, 
the ofisə of guardian, There is, indeed, a 
provision, namely, rule 4, sub rale (4) of 
Order XXXII whish enables a Oourf, in, 
cases where no suitable person ean ba found 
willing to assept the office of a guardian, 
to appoint one of iti offieers as guardian ad 
litem. 

It appears to me, therefore, that it is the 
duty of a mortgagor, in oases where he ia 
dealing with a minor mortgages, to take all 
steps which ara nesessary to procure the, 
appointment of a guardian ad lem. In a, 
ose like this the mortgagor must apply to the 
Osurt and must bring bfore the Court some 
person who is willing..to ast as guardian 
or failing that, lie must’ satisfy the Cour^, . in. 
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whatever way he ean, that there is no person 
to his knowledge who is willing to aesept 
the duty of а guardian, In that case he бап 
ask the Court to take astion under Order 
XXXII, rule 4, 

. Applying these prinsiples to the ease now 


. before us, it seems to me that until the 15th 


of May 1914, when the Court finally on the 
application of the mortgagor 
Damber Singh the guardian ad litem of one 
of the minor mortgagees, the mortgagor had 
not, in the language’of seetion 84, “done all 
that had to be done by him to enable the 
minor mortgagee to take the money out of 
Court.” 


This is the view whieh was taken in the. 


Bombay ease which has been followed by 
the lower Appellate Oourt, I was at first 
inelined te doubt whether that ruling laid 
down the law sorrestly, but on sonsideratiou 
I think it does. 

There ean be no doubt that this interpre- 
tation produces  insonvenient results for 
the mortgagor. In the frat plase, owing 
to the delay which necessarily takes place 
in the appointment of a guardian, he is 
not in a position to deposit in Oourt the 
presise amount whieh would be owing on the 


mortgage at the date of the appointment of' 


a guardian ad litem, It is no doubt the faat 
that the proeeedings for the appointment of 
а guardian are very often protraeted and, 
as in the present oase, this protraation is 
often the result of some trickery on the part 
of the defendant or his friends, 
anomaly whish arises from this interpreta- 
tion ів this, namely, that it gives a minor 
mortgagee an advantage over a mortgagee 
of full age, inasmuch as the interest goes on 
running after the date of the deposit and oan 
only stop when the appointment of a guardian 
has been ordered by the Oourt and the full 
money is paid in, 
to be observed that ag soon as a guardian ad 
litem of a minor mortgagee-is appointed, there 
seems to be по diffieulty in the way of the 
mortgagor’s making a fresh deposit. The 


Aot does not spesifisally provide for this, 


but there appears to be no reason why it 
should notbe done. I notiee that in a ease 


of this Court reported as Deo Dat v. Ram: 


Autar (8) sueh а sourse was taken, And 


© bat A. 502; А, W. N, (1886) 149, a, Dec, 
(к. в.) 280, 
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again, while this interpretation of the seation . 
produees tho insonvenienss to the mortgagore 
whish I have noted above, it is to be remem- 
bered that this proeedure is enaeted for the 
protestion of the mortgagor. By following 
this prosedure the mortgagor ean pay the 
mortgage-money to a person who can give 
a valid diseharge in law for the debt. 

І have come to the sonoelusion, therefore, 

that the view taken by the lower Appellate 
Court is sorrest and that 16 eannot be said, 
in the present ease that interest eeases to 
run from the 24th of September 1913, the 
date on whieh the sesond mortgagee deposited 
Rs. 2,425 in Court. 
/ Tam assumiog.of sourse that Rs, 2,425 
represented the full amount whish was due 
on the earlier mortgage on the date of the 
deposit. 

In the fourth ground of the memorandam 
of appeal a plea is taken that an offer of 
the mortgage-money to one of the joint 
mortgagees was quite sufficient. That 
question, however, does not arise, besause it is 
not made to appear that the sesond mort: 
gagee made any offer of this kind, No offer 
was made to one of the mortgagees on behalf 
of all the other mortgagees ; on the contrary, 
the petition whieh was presented under sea- 
tion 88 shows thata deposit was made for: 
all the mortgagees and the Court was asked 
to send notiee to them all, 

Paragraph 5 of the memorandum of appeal 
raises a question of eosts, whieh we think, 
ought to be determined in favour of the ' 


appellants. The Oourtof first instanoe had : 
allowed the plaintiffs’ sostas against the 
mortgagors. The appeal in the Oourt below - 


was brought by the prior. mortgagees, and . 
the mortgagors did not bring any appeal 
against the order of sosts passed by the 
Court of first instance. In these sirsum. · 
sianses, I think, the learned Judge of the, 
Court below was not right in refusing the 
plaintiffs’ costs against the first set of de 
fendants (the mortgagors). Those aosts 
should now be ineluded in the deeree in the 
plaintiffs! favour. Lastly, it is brought to our 
notice that the deoree whish the Oourt below 
has passed is wrong in form. As to that 
there ean be no doubt whatever. It does 
not provide for the sale of the property for 
both the mortgage debts in ease the second 
mortgagee pays off the prior mortgage. I 
direst that a deeroe be drawn up by this- 
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Court in Form 8, Sohedule I, Appendix D of 
the Code of Civil Prosedure, and allow a 
period of six months for redemption of the 
earlier mortgage. 


GreanT, J.—The main question is whether 


the rule laid down by the Divisional Bench 
of the' Bombay High Court reported as 
Pandurang v. Маћадајг (1) should be follow- 
ed. I propose to examine that ruling. It is 
agreed that the deaision of this appeal will 
turn,as it turned in the Bombay ease, upon 
the interpretation given to the words in, ses- 
tion 84 of the Transfer of Property Act 
(Aat No. IV of 1882), “as soon as the mort- 
gagor has done all that bas to be done by 
him to enable the mortgagee to take the 
amount out of Oourt” to the fasts, The 
Transfer of Property Ast nowhere lays down 
what are the duties of a mortgagor. in this 
respeot and the faota in each oase must be 
separately sonsidered. The eminent Judge 
who delivered the judgment in the Bombay 
ease [Pandurang v. .Mahadajt (1)] says 
at page 29: “The sole question appears 
to me to be whether it was not ineumbent 
on the- mortgagor, in the siroumstances pf 
this ease, not only to apply for a guardian 
ad litem, bnt also to see that one was appoint. 
ed. Itis clear that for the purposes of a 
tender under this Ohapter of the Transfer 
of Property Aet, it would фе ineumbent on 
а mortgagor to prosure. the appointment of 


a guardian ad litem. Till suoh an _ appoint. ` 


ment had been made, there was no one fo 


whom under the Аоб а tender on behalf of : 


the minor could be made, Does not this fur- 
‘nish us with some rlue.as to. the measure of 
the mortgagor's duty for the. purpose ofa 
deposit? 1 think it does, though I concede that 


the analogy is not perfect." The learned Judge . 


does not lay down anything definitely here, 
and with due. respect Iam unable to agree 
that the provisions of the Ast as to 
the sonditions of making a tender afford 
any indisation as to what are the duties of 
the mortgagor when he makes a deposit, 


"Until a guardian ad litem has been appoint-, 


ed, all has not been done to enable the minor 
mortgagee to take the money out of Court. 
~Something more remains to be done—the 
appointment of а guardian ad Litem, Oan the 
‘mortgagor slaim that he has completely per- 
‘formed his part when he has made his appli- 
eationP" 
stated later, the answer to the question 
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whether it is the duty of the mortgagor to 
see that a guardian ad litem ia appointed or 
whether it is the duty of the Court to see 
that a guardian ad Шет is appointed, 
“Suppose, for example, that the guardian 
proposed by the mortgagor were fo refuse 
to act, would nothing remain to be done 
by the mortgagor? Surely it would be in- 


.sumbent on him to propose some other 


guardian, besause it is his duty, av it would be 
under Chapter XXXI of the Code of Civil 
Prosedure, to see that a guardian ad litem ів 
astually appointed, for until then there is 
no one on whom the requisite notice san be 
served, or authorised to take the money out 
of Court.  Herel must differ respestful- 
ly from the learned Judge. І do not agree 
that 16.18 е duty of any litigant to see 
that a guardian ad litem is aetually appoint. 
ed. “Ita true that the language of the 
Legislature is not spesifie on this point, but 
any other view might operate hardly on 
those, who from personal ineapaeity cannot 


"proteot themselves, whereas a sonstruetion 


that would impose ‘on the mortgagor the 
duty of seeing that а guardian is appointed 
involves no praetieal detriment to him if he 
aota with, prudenee. Thus it was open to 
the mortgagor in this ease to have moved 


. with suffisient promptness to seeure that 


& guardian should have been appointed in 
time,” I would point ont here that if the 
view taken by the learned Judge is aeeepted, 
no amount of promptness on the part of 
the mortgagorin endeavouring to sesure the 
appointment of a- guardian would . protest 
him in respeet of the deposit whieh he made 
at the time of his applisation, for ex neces- 
sitate re? the guardian, must be appointed 
after the money has been deposited; and the 
money whioh was suffisient on the date of 
the deposit is necessarily insuffisient at any 
subsequent date. “I am even inolined to 
think that he might have made his appliea- 
tion fora guardian before depositing his 
money, for the Ast does not distate any 
order of sequense, and itisobvious that in 
the sase of an infant mortgagor the applioa- 
tion fora guardian must presede the depo- 
sit.” This suggestion is open to the oritieism 
that before an applisation there must bea 
"lig? and until the money is deposited there, 
is no "dis," If a man applied to the Court to 
appoint а guardian ad litem toa. minor on 
the allegation that he proposed to deposit 
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money enbsequently ander sestion 83 to the 
eredit of that minor, he would be met by the 
Oourt’s refusal, on the ground that his appli- 
eation was premature, besause up to date there 
was nothing iu respset of whish a guardian. 
ad litem aould be appointed. The next 
passage of the judgment has no bearing on 
the point and may, be omitted.. The remain- 
der ia as follows: 
appears to me to favourthe view that the 
mortgagor had not done all ‘that had to be 
done- by him until he proeured the appoint- 
ment of a guardian ad litem, and where 
language is not ргевієе, it is permissible to 
attribute that effect to it whish best acsorda 
with sonveniense and justice, for an argu- 

ment drawn from ineonvenienoe is forcible 
in law. ‘here is certainly enough of 
doubt in the language of the Astto permit 
of the application of this prineiple. In 
coming to this soneJasion I have not over- 

looked the arguments based on section 10?, 

but they are, in my opinion, outbalaneed by 
the sonsidérations whish have led me to the 
result I have expressed," It will thus be 
Been that the decision of the learned Judge, 
then Ohief Justise of the Bombay High 


Court, was based very largely “on considera- 


tions of-conveniense. I am unable myself 
to assept the view that the point should ba 
determined upon considerations of sonveni- 
ence,’ but if Iaosepted that view t should 
arrive at diametrically the opposite eonsla- 
sion. Farther, it. would appear that -this 
judgment proseeds- largely upon eonsidera. 


tions of- protesting: adequately an infant , 


mortgagee; but I would. suggest here that 
aninfant mortgagee should not be protested 
in-sueh а manner ав to give him an-advant- 
age over an adult mortgagee or to the detri- 
ment of an honest mortgagor, 

` With regard to the question of the акса 
of eonveniense, it is settled law -Jin this 
Provinee (and as far as I know the view has 


not been dissented from in any other Pro-- 


vinee) that in the ease of an adult : mort- 
gageo the interest. seases fo run when the 
money due is deposited under. sestion 83 
from the date of the deposit, This view is 
‘taken by -a ‘Baneh of this Court іп Deo 
Dat v. Ham Autar (3).- Interest stopa 
‘punning from the date of the  deppsit 
and dces not- run until the mortgagee 
bas reesived notice: Now it: шву. be 
that the mortgagor gives in porfestly 


INDIAN CASES, 


"The balance of eonvenienee - 


{1921- 


good faith what he believes to be the 
eorreot address of the mortgagee, and that 
the mortgagee (whose eonduet ean afso 
not be questioned) oannot be found at that 
address. It may then take a very considerable 
period before it is brought to the notise of 
the mortgagee that tbe mortgagor has 
deposited the money. Nevertheless it has 
bsen laid down that onse the money: ig 
deposited, if the amount ia sufficient on 
the date of the deposit, the mortgagee ‘will 
get no further interest, Lowever long he 
may have to wait tefore he is inform d 
that the money is s} nding to hia eredit, A 
point that dres not appear to have suggest- 
ed iteelf in the Воші ау вазе is this—How 
is, the mortgagor tokuow the amocnt that 
he should deposit ia Court when one of 
the mortgagessis an infant? The’ amount 
that he has to deposit will vary, aosord: 
irg to this view, with the interest that 
accrue: to the date of the actual appoint. 
ment of-the guardian ad litem, Itis of eourse 
impossible for the mortgagor even to gucs3 as 
to what that date will be. What has he to do?’ 
Is he to add six months’ interest or 12 
months’ interest or how muah to sesure the 
amount being suffisient by the time the 
guardian ad litem is appointed P - There will 
be ivoonveniense if be deposits too mugh 
iw getting the balance returned to him,- If 
he deposits too little, heis of воза out of 
Court, If he deposits too mush, he із. a 
loser. Surely these eonsiderations affeat 
the balanee of convenienae, 

. Sesondly, under tha Bombay decision a 
minor mortgagee is plased in an extremely 
advantageous position sompared with au 
adult mortgagee., In the вазе of an adult 
mortgagee the interest stops ranning from 
thé date of Ње. deposit, Inthe oase of a 
minor mortgagee he must get more than 
the amount due on the date of the deposit, 
and hemsy get very musi? more, if his 
friends are suffisiently astute to refuse one 
after another to appear es guardian ad 
litem, This is perfestly easy, as we have 
seen ёо some extent in the present ease, 
The interest for & year or even more sould 
be added by one man after another refusing 
io appear -as guardian ad Lem: These 
questiors again appear to me to affest -the 
balanse of sonveniense ; while it is slear 
that .everything should be done to protest 
the interest ofa minor mortgages, Ido not 
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` see why а ehild who has money invested. 
to his eredis, should bə given suah an advan- 
age over a grown шап. In no oiraum- 
stanses is a minor worse off than an adult, 
if my view be acsepted. I топа nof, 
however, deeide the matter myself upon the 
balanse of aonvenienee but upon another gon- 
sideration. The law says that the mort- 
gagor must doall that has to be done by 
him, Surely that means all that lies in his 
power. Itisto be noted that he ia not 
sonsidered responsible for servise of notice 
upon an adult mortgagee, the reason being 
that he has not the power to enforee the 
servise of notise. That power rests with 
the Court. Similarly he has not the power 
: to appoint a guardian ad litem. He oan 
only suggest. He suggests the appointment ` 


of a suitable person, If that person 
refuses, he then suggests the appoint- 
ment of another suitabla person, If 


that person also refuses, a fresh suggestion 
must be made, until Snally, helpless, he asks 
the Court to appoint one of its offisers, 
But who makes the appointment P It is 
perfestly clear that the appointment of a 
guardian ad litem rests with the Court and 
not with the applicant, justas the service 
of a notice upon a defendant rests with 
the Court und not with the applicant. When 
the mortgagor has dove hia best toinform 
the Oourt as to whois a suitable person to 
be appointed as & guardian ad litem, does 
not his duty end there P In my opinion his 
duty ends there, It is certainly ineumbent 
проп , such: an applisant to inform the 
Oourt who is a suitable person to be appoint- 
ed as- guardian ad litem to the minor. 
But if he honestly carries out that duty 
tothe best of his ability, he should be exone- 
¥ated from payment of subsequent interest 
if that person refuses to aesept the office 
of guardian ad litem. I consider that each | 
case should be looked at проп its merits, 
In this: ease I find that the applisant, fnd- 
ing that there were thred adult brothers and. 
two minor brothers, s0-mortgagees, requested 
=- that опе of the adult brothers should be ap. 
pointed as the guardian ad litem of the two 
minors;. Oould. anything: be more reason. 
able? The refusal to aosept the offise of 
guardian ad litem ofthe minora in question 
was based upon. no suffisient ground, and 
was palpably made ta delay the proseedings, 
І sonsider that a mortgagor: has done all that 
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Лаз to ba done by him when he deposits the 
sum due on the date of the deposit, when he 
presents a duly verified petition and when 
he states to the best of his know!sdge aad 
ability the sorreat address of au adult mort- 
gagee, and I should only superadd, as a 
duty in the ease ofa minor mortgagee, the 
proposing ofa suitable person as a guardian 
ad litem, То ask him to aee that the guar- 
‘dian ad litem is appointed is to ask him to 
do something whioh it is not in his power to 
do; š d 

For the above reasons I consider that the 
deposit made on the 24th of September 
1913 was sufficient. І до поь understand 
it to be seriously argued in this Court that 
the deposit was not suffiaient on that date. 
I should take the view which was taken 
by the Trial Court and allow the plaintiff 
to sell the mortgaged property and the prior 
"morígagees to take the deposit out of Court. 
As, however, this view is not the view taken 
һу my learned senior brother, the order on 
tthe appeal will stand as laid down in hia 
judgment. 

By rar Covst.—The appeal is dismissed 
with oosts subjeet to the  modifieation 
noted in the judgment. The eosts in 
this Court will inelude fees on the higher 
soale, 

Appeal dismissed, 


ў. P. 





BOMBAY HIGH COURT, 
Seconp Огу, ArreaL No, 46 or 1921, 
July 25, 1921, 

Present :—Sir Norman Maeleod, Кт, Chief 
Justios, and Mr. Justice Shah, 
ABDULLA AVJAL MOMIN—Derenpanr 
No, 1— APPELLANT 

. versus 

ISMAIL MUGAL FODA AND OTHERS— 
PLAINTiFF3—— RESPONDENTS, 

Muhammadan Law —Pre-emption-Sale by delivery 
of possession—Transfer of Property Act (IV of- 1882), 
8. 54, 

Per Macleod, C. J—A sale, which is valid accord- 
ing to Muhammadan Law, gives rise to a right of 
pre-emption even if no registered deed has been 
passed soas to comply with the provisions of the 
Transfer of Property Act Therefore where there 
has bgen an oral agreement to sell followed by 
payment of the price and delivery of possession 
to the purchaser, the right of pre-emption arises, 
[p. 914, col. 2; p. 915, col, 1.] : 


4 

914 

ABDULLA AVJAL MOMIN t, ISMAIL MUGAL FODA, 

' Begam v. Muhammad Yakub,16 А. 844; А. ҮТ. М. 
(1894) 101; 8 Ind, Deo. fn. s.) 224 F. B.), followed. 

Budhai Sardar v. Sonaullah Mridha, 28 Ind. Cas. 
885; 410. 948; 18 C. W. N. 890; 19 0. L.J. 601, 
distinguished. 

Naim-un-nissa v. Ajaib Ali Khan, 22 A, 843; А. W. 
N. (1900) 102: 9 Ind, Dec, (м. в) 1262, referred to. 

Per Shah, J.—Where there has boen & transfer 
of possession accompanied with the payment of 
the price, and the intention to convey the property 
is clear, it cannot be said that the right of pre- 
emption, according to the Muhammadan Law, has 
not arisen, in spite of the fact that no registered 
sale-deed has been executed as required by seotion 
64 of the Transfer of Property Act. Гр. 915, col. 2; 
P- 916, col. 1.] 

Janki v, Girjadat,7 A, 482; А. W. N. (1885) 97; 4 
Ind Dec. (x. 8,) 749 (Е, В.), Jadu Lal Sahu v, Janki 
Koer, 35 O. b76 at p 599; Sitaram Bhaurao v. Sayad 
Sirajul Khan, 42 Ind. Cas. 82; 41 B. 636; 19 Bom. L., 
R, 549 at p. 561, referred to. 

Seaord appeal from a desision of the 
Joint Judge, Ahmedabad, in Appeal No. 73 
of 1919, reversing a deeree passed by the 
Subordinate Judge at Godhra, in Suit No. 85 
of 1917, 

Mr, 0. N, Thakor, for the Appellant. . 

Messrs. В, W. Desai and M. Н. Mehta, for 
Respondents Nos. lto 8, 


JUDGMENT. Я 

MaoLxop, О. Ј. —The plaintiffs sued to have 
their right of pre.emption enfcrsed as regards 

‘the plaint house sold to the first defendant by 
the sesond defendant, on their paying the sale 
prise to defendant No. 1, The only issue 
in the Trial Court was, whether the plaint- 
iffs had performed all the eeremonies required 
of safildart. That was. found in the negative 
and the suit was dismissed. 

In the first appeal the issues for desision 
were: (1) whether the lower Court 
erred in holding that the two demands were 
not made in this ease, and that the first 
demand was not expressly referred toat the 
time of making the second ‘demand ; (2) 
whether it erred in holding that plaintiff No, 2 
must have known of the sale during the 
absenes of plaintiffs Nos, 1 and 3 and that he 
was in the town of Godhra then. 

These are purely issues of fast and were 
both found in the affirmative, and the Oourt, 
reversing the deoree of the Trial Court, 
dirested that on the plaintiffs paying to 
defendant No. 1 Hs. 1,900 together with the 
somis of the suit, defendant No, 1 should 
passa sale-deed with respect to the plaiat 
honse and that if he failed to do so, with- 
in a month after the serviee of a notiee 

-jo him through the Court, the plaintiffs 
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should be at liberty to deposit the money 
in Oourt and ask for the exeoution of thg 
edd -deed by the Conrt. The Appellate Judge 
sai 

“ The undisputed faots of the oase are that 
эп oral sale, assompanied by delivery of pos. 
ession and reoeiptof Rs. 1,900 as purehase- 
money, was effested with regard to the plaint 
house some time before the 15th February 
1917, the date of the notiees, Exhibits 27 and 
29, and-that the sale was notified to the Muni- 
sipality for the purpose of mutation of names 
on the 26th February 1917." 

The learned Judge finds that all the for- 
malities required by Muhammadan Law in the 
case of а person purporting to exeroise the 
right of pre-emption had been observed. 

Then the question arises, and that is 
real the question on thia second appeal, 
whether, if the sale was valid;.assording to 
Muhammadan Law,- but no registered deed 
had been passed so as to eomply with the 
provisions of the Transfer of Property Aat, 
the plaintiffs would be entitled to exercise 
their right of pre emption. That question 
was: desided in the affirmative by a Full 
Bench of the Allahabad High Court in Begam 
v. Muhammad Yakub (1). Again in Najm- 
un-nissa v. Ajaib Ali Khan (2) it was held 
that no right of pre-emption arises upon 
a sale whieh, according to Muhammadan 
Law, is invalid, as for instanoea, by reason 
of unsertainty in the prise or the time for 
the delivery of the thing sold; but if sueh 
Bale becomes somplete, as by the purohaser 
getting possession of the thing sold, then 
the ownership of the purshaser besomes som 
plete and a right of pre-emption arises, 

The only ease which we have been referred 
to in which this principle has been doubted is 
the oase of Budhai Sardar ү. Sonaullah 
Mridha (8). In that ease the agreement 
for sale had not been followed by delivery 
of possession, and, therefore, the remarks of 
the learned Judges were sonfined to the faeta 
Mr, Justice Oarnduft did say 
(page 949*): 

“I sonfess that the weight of prinsiple 


and logis seems to me to be on the 
(1) 16 A. зш А. W. М. (1894) 101;8 Ind. Dec. 
(н. в,) 224 (F. 
C (2) 22 ny W. N. (1900) 102; 9 Ind, Dec, 
(N. в.) 1262 
(3) 28 Ind. Oas. 885; 41 О. 943; 18 О. ҮҮ, М, 890; 
19 0. L. 3, 6 
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side of the sontention that the general law, 
which is paramount and has superseded 
the Muhammadan Law, should govern the 
insidents of sale in applying the law of pre- 
emption,” 

But Mr, Justise Riehardson did not go so 
far as that, and confined himself to eases in 
whioh possession had not been delivered, He 
farther said (page 952*): 

“There ia no diffieulty in applying the 
Muhammadan Law where posdession is deli- 
vered, but if it is to beapplied where possession 
is not delivered, insonvenienea may be eaused 
by the rule, or supposed rule, of that law 
that a sale is constituted by offer and aseept- 
anos uneonditionally expressed.” 

It seems to me, therefore, that there is 
no reason why weshould differ from the 
desision of the Fall Banehof the Allahabad 
High Court, that where there has been an 
oral agreement to sell followed by payment 
of the prise and delivery of possession to 
the purehaser, the right of pre-emption 
, arises, If the parties entitled to pre empt 

were obliged to wait untila sale-deed had 
been exeouted and registered, they might 
very easily be deprived of their rights. I 
think, therefore, that the desision of the 
Court below was eorrest, The appeal must 
EE. dismissed with osts on defendant No, 1 
only. 

Suang, J.—I agree that this appeal should 
be dismissed with  sosts, On the fasta 
found it is elear that in pursuance of the 
sontrast of sale there was a transfer of 
possession to the purshaser and payment 
of the purehase money tothe vendor. There 
is nothing in the oases to show that the 
‘parties to the sontrast had any intention 
‘other than that of ‘effesting the sale of this 
property. In. view of these fasta it seems 
to me .that the right of pre emption did 
arise in favour of the plaintiffs, in spite of the 
faot that there was no registered sale-deed 
exesuted as required by seotion 54 of the 
Transfer of Property Aot, - 

The point raised by Mr. Thakor is that 
the rules of Muhammadan Law for eompleting 
9 sale have really been superseded by the 
provisions of the Transfer of Property Aet, 
and that in determining as to when the 
right of pre emption arises acsording to the 
Muhammadan Law, the question whether the 
sale has been sompleted or not must be 

*Page of 41 Q.—[Zd, 
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answered with referense to the provisions 
of the Transfer of Property Ast, There 
is really a diffisuliy in applying the 
rules of pre-emption stristly with referanee 
to the rules of Muhammadan Law applieable 
to sales, or even stristly with referenes to 
the provisions of the Transfer of Property 
Ast; and the diffisulty has been saufüisiently 
reflected in the divergenos of judieial opinions 
in the reported oases on this point, as in 
Janki v. Girjadat (4), Ведат v. Muhammad 
Yakub (1), Jadu Lal Sahu v, Janki Koer (5), 
Buihat Sardar v. Sonaullah Mridha (3) and 
Sitaran Bhaura v. Sayzd Strajul Khin (6). 
Though the point has not been desided by this 
Oourt, it has expressed an opinion in 
Sitaram Bhaurao v. Sayad Strajul Khan (6) 
that perhaps the true solution of the question 
lies in looking to the intention of the 
That may or may not be a strietly 
logisal position, but thatis a solution of the 
two extreme views on this point. Looking 
at the question from that point of view, 
1 feel quite satisfied that the intention of 
defendant No, 2 was undoubtedly to convey 
the property to defendant No, 1, and tha 
intention of defendant No. 1 was undoubtedly 
to purehase the property, as is evidensed 
by the fast that the purshase money was 
paid and there was a transfer of posses- 
Bion. There is nothing in their subsequent 
eondust to suggest that there was any 
change in their original intention at any 
later stage even up to this time. in going во 
far as to hold that the right of pre-emp- 
tion does not arise until the title is som. 
pleted by means of a registered conveyanseoe, 
there is a difficulty. It is easy to eonssive 
& ease in whieh bath the vendor and vendeo 
may agree to  postpone indefinitely tha 
exeention of a‘ registered sonveyanee, and 
may defeat in that way the right of a 
nighbour to preempt, There is a good 
deal to be said in favour of the view whieh 
Mahmood, J., assepts ín Janki v. Girjadat 
(4) and whioh is soncurred in by Banerji, 
J., іа Begam v- Muhammad Yakub (1). But 
in the latter ease Banerji, J, agreed to 
allow the claim for pre-emption on grounds, 


whieh, as I read the judgment, would 
(44 7 à 482; A. W. N, (1885) 97; 4 Ind, Deo, (ч, в.) 
749 (Е. 


(5) 85 v "575 at р, 599, 
(6) 42 Ind, Cas. 32; 41 В, 636; 19 Bom. L, R, 649 


ab p. 561, 
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apply to a ease like the present, After 
giving the-best eonsideration to the question, 
I think that where there has beena transfer 
of possession assompanied with the payment 
of the priee and the intention to sonvey 
the property ia olear, as in this ease, it 
eannot be said that the right of pre emp- 
tion assording to the Mubammadan Law has 
not arisen. : . 

8. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Privy Counom Arrear No. 31 or 1921. 
November 18, 1921. 
Presené:—Sir Grimwood Mears, KT., 
Chief Justiee, and Justice 

Sir P. О, Banerji, Kr. 
Babu KAMAL NATH AND OTHERS— 
DIFENDANTS—— APPELLANTS 
. - versus 
Babu BITHAL DAS-—PrAINTIFFS 
AND OTHERS —DEFENDANTS — 
RESPONDENTS, 

Oivil Procedure Code (Act V of 1908), s. 110— 
Privy Council Appeal—Decree partly modified and 
partly affirmed~Leave to appeal against portion 
afirmed—Party prejudicially affected, right of. 


In granting leave to appeal to His Majesty in 
Council a High Court has to look to the substance 
and see what is the subject-matter of the appeal to 
His Majesty in Council, 

Where in a suit valued at above Rs. 10,000 a 
portion of the decree is modified by a High 
Court in favour of an applicant and the other 
portion is affirmed prejudicially to him, he is not 
entitled as of right to appeal to His Majesty in 
Council against that portion of the deoree of the 
High Court which is in affirmance of the decree of 
the lower Court, 

Bhaguan Singh v. Allahabad Bank, Ld., 64 Ind. Cas. 
8; 19 A. L. J, 8; 43 A, 220; 2 U, P. L. R. (А.) 368, dis- 
tinguished. 

Application for leave to appeal to His 
Majesty in Couneil. 

Mr. Harnandan Prosad, for the Appellants. 

Mr; L. M, Banerjt, for the Respondents, 

JUDGMENT,.—This is an application for 
leave to appeal to His Majesty in Counsil, 
The plaintiff in the suit claimed a large sum 
exceeding Ба. 10,000 on the basis of a 
mortgage. This mortgage was denied by 
the defendant, the preient applieant, The 
Court of first insianse decided against him 
and deereed tha claim in full. He’ appealed 
to this Court, and. this Cour? affirnied the 
deoision of the Court below upon the question 
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of the fact and the validity of the mortgage. 
This Court, however, redused the rate of 
interest awarded against the appellant by 
the Court of first instanse. The result was 
that this Court’ modified the deoree of the 
Court of first instanee to the extent of about 
Rs. 800. Ваё that modifisation, so far from 
being prejudicial to the interest of the present 
aprlieant, was in his favour. On the ground 
of this modifieation he seeks t» appeal to His 
Majesty in Conneil on the question of the 
genuineness of the mortgage, and it is eon- 
tended on his behalf that, as this Court did 
not affirm the deeree of the Court below, he 
is entitled, 89 of right under seotion 110 
of the Code of Civil Prosedure, to appeal 
to His Mejesty. We do not think that this 
eontention is valid. So far as the question 
of the mortgage is concerned, the deeision of 
the lower Court was affirmed by this Court 
and there were soneurrent findings of facb 
against whieh there sould be no appeal to 
His -Majesty in Counoil The modifieation 
of the deeree was в modifisation in favour of 
the applieant, -and as to thie he sertainly 
does not seek to appeal, nor sould he appeal. 
Therefore, his applieation for leave to appeal 
relates in faot to the portion of the decree 
whieh was prejudicial to him but whioh was 
а deoree affirming the desision of the Court 
below and not molifying it. We have to 
look to the substanee and see what is the 
subject matter of the appeal to His Majesty 
in Council. In the present ease the subjest- 
matter of appeal to His Majesty in Couneil 
is, as pointed ont above, that portion of the 
desree in respest of whish the deoree of thia 
Court was a deeree in affirmanee of the deeree 
of the Court below and not in modifisation 
of that desree, Therefora, in our opinion, this 
is not а sase in whieh- the, applieant is 
entitled as of right to appeal- to His Majesty 
in Couneil This ease is distinguishable 
from the сава of Bhagwan Singh v. 
Allahabad Bank, Ld. (1). There the deeree 
was modified to the prejudios of the 
‘applicant and on that ground it was held 
that he was entitled to appeal to His 
Majesty in Oouncil, In this view the 
present applisstion musi fail, We ascording- 
ly rajeot it with eostas. including fees on the 
higher soale. 
J, P, Application rejected, 


- (1) Gt Ind. Cas, 8 19 A, 14 7, 3; 43 А. 220; 2 U, Р" 
L.R (A) 853, 
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EHANDERAO DATTATRAYA WaKDE 0, BALK&ISHNA MAHADEO PHULAMBRIKAR, 


_ BOMBAY HIGH : COURT. 
‘Oxoss:Arreats No: 851:0¥-1920 ano No, 1 
10Е 1921, — 
.Jaly. 28, 1921. 
-Present: —Sir Norman-Masleod, Kr., 
‘Chief: Justiae, and-Mr. ‘JustieeShah. - 
KHANDERAO DATTATRAYA 
-WAKDE-—APPELLANT 
versus _ 
BALKRISHNA MAHADEO PHULAM. 
BRIKAR.AND.0THERS— RESPONOENTE, 
BALKRISHNA MAHADEO PHULAM. 
BRIKAR— APPELLANT 


versus " 
-IKHANDERAO DATTATRAYA 
WAKDE AND OT8ERS—HRESPONDENTA, 


. Partition Act (IV of 1898), в. 4, scope of —Co-sharers 
—Buit by transferee—Right to buy out ~Procedure, 


Per Macleod, О, J.—The object of section 4 of the 
Partition Act isto enable the members of a family, in 
the case of oneof their member having transferred his 
share to an outsider who seeks partition, to buy out 
that outsider by having his share valued; and in 

-ordinary cases such an application would be made 
before any preliminary deoree was passed in the 
suit. That would then put an end to the suit, 
unless one of the defendants wished to continue 
and apply to have his name inserted as plaintiff in 
the place of the plaintiff who had been bought ont. 
(p. 917, col, 2.] 

Per Shah, J.—The right given to а sharer by section 
4of the Partition Act to buy out a transferee, who is 
not a member of the family, is limited to a transferee 
who sues for partition and oannot be extended to 
any defendant co.sharer who may claim his share 
in a partition suit, [p.918, col. 1.] 

‘Oross-appeals from a deeision of the 
Distriet Judge, Poona, in Appeal No. 145 
of 1920, sonfirming a 'deeree passed by the 
Sabordinate Judge at Poona, in Sait No. 204 
of 1915. via 

Mr. K. H, Kelkar, for Defendant No. 3, 
Appellant in Appeal No. 85] of 19:0, 

Mr, .Y.N. Nadkarni, for the Plaintiff, Appel. 
Jant.in Appeal No. 1 of 1921. 

Mr. B.G. Rao, for Defendant No. 
spondent. in. both Appeals. 


2, Re- 


JUDGMENT, 

Масгкор, О. J.—In this case a deorea was 
passed in'& partition suit instituted by one 
` Phulambrikar -asking for partition of his 
one-third shareof a seriain house in Poona, 
The house is owpad by the following persons 
in equal -shares, -Pholambrikar, who had 
bought ‘one-third from Bhikaji, a member 
of: the soriginal family of owners, Balvant, 
the »sesond..defendant,.aà member of that 


family, and Khanderao, the ‘third defendant, 


_who derives his title through Gangadhar, в 


member of the original family, After the 


. partition deeree was passed, spplisations ware 


made by the sesond defendant, under seetion 
4 of the Partition Aet, asking the Hxeoution 
Court to take astion under that sestion with 
regard to the sharas of the plaintiff and the 

third defendant. о 

The lower Court granted the applisation 
and an appeal against that desision was 
dismissed. Undoubtedly the sesond defend. 
ant is entitled to have a . valuation made of 
the share of the plaintiff, who is a transferee 
from a member of the original family. But 
the lower Courta have also granted the: 
application of the -aesond defendant with 
regard tothe share of the third defendant, 
That eould only ba done if the third :defend- 
aut seould be eonaidered as a transfereo from 
& member of the family:sning for partition, 
He isatrensferes from a member of the 
family, but it certainly sxnnot be said that 
he is suing for partition, 

The object of sestion 4 of the Partition 
Ast isto enable the members of а family, in 
the ease of one of their member having 
transferred his share to an ontsider who 
seeks partition, to buy out that outsider by 
having his share valued; and in ordinary 
eases sush an applisation would bs made 
before any preliminary dearee was passed in 
tha suit. That wonld then put an end to 
the guit, unless one of ће defendants wished 
to eontinue aud apply to have his nams 
inserted as plaintiff in the place of the 
plaintiff who had bean bought ont. . З 

In this oase the prosesdings had ропе в 
far that the Oourts desided the question of 
partition, buf the method of partition has 
not been desided. That, however, does not 
make any difference, as it is not suggested 
that the application of the sesond defendant 
is -too late. Butit seems to me the result 
must be that if the plaintiff's share is 
valued under section 4, and defendant No. 2 
pays its value, then there is:an^end to 
the partition suit,as there is no longer any 


plaintiff to the suit, and unless one of the 
defendants applies ёо be made a plaintiff in 


“his plase, the proseedings must.nesessarily 
abate. However, that is а matter for.son- 
:gider&tion when the valuation of plaintiff's 
.ghare has been made and the sesond defend. 
-gnt has paid .the«&mount of .the valuation, 
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At' present this appeal must be allowed to 
this extent, that the share of the third 
defendant sannot be dealt with under gestion 
4 of the Partition Ast. 

Sesond Appeal No. 851 of 1920 filed by 
Khanderao is suasessful, while the appeal 
filed by the plaintiffs fails, so that Second 
Appeal No, 851 of 1920.is allowed with 
eosts against the mesond defendant, and 
Seeond Appeal No. 1 of 1921 is dismissed 
with eosts in favour of the seeond defend. 
ant, 

.' Suan, J.—I agree. It is alear that defend. 
ant No.. 2’s applieation under sestion 4 of 
the Partition Aet could sucseed only against 
"^ the person who is a-transferee from a mem- 
ber of an undivided family and who sues 
for partition. I do not desire to expreas any 
opinion as to what the effest of the applies- 
tion of defendant No. 2 being granted 
against the plaintiff under seetion 4 would be 
upon the suit at the stage at which the 
right to buy out the plaintiff is asserted by 
the defendant No. 2. That question does 
not arise at present.. But I feel quite clear 
that seetion 4 is limited to the transferee 
-who sues for partition, The right given to 
"в sharer ёс buy out a transferee who is 
not a member of the family, is limited tos 
transferee who sues for partition and cannot 
‘be extended to any defendant eo.sharer who 
‘may olaim his share in a partition suit. 


Z Е, Appeal No, 851 allowed; 
Appeal No. 1 dismissed, 


‘ ALLAHABAD HIGH COURT. 
Отуп» Revistox No. 58 or 1921, 

. JDesember 2, 1921, 
Present:—Justiee Sir P. О. Banerji, Кт. 
BENI MADHO «нр ANOTHER—PLAINTIFFES 

/ — APPLIOANTS . 

‘ versus 

SANWAR DAT лир OTHERE—DEFENDANTS 
` — REFPONDENIS. 

Mortgage Usufructuary mortgagee—Deposit to set 

aside sale of mortgaged  property—Decree against mort- 

` gagor—Mortgagor, liability of— Civil Procedure Code 
(Act V of 1908), O. XXI, v. 89. 


e 
A usufructuary mortgagee in possession Ё entitl- 
ed to recover from his mortgagor the amount 


deposited by him under the provisions of the Civil 
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` reason of his usufruetuary mortgage, 


‚Чоп of Topsi’s deeree, sinse 


(1921 


Procedure Code to have the sale of the mortgaged 
property held in execution of a decree against the 
mortgagor, set aside, inasmuch, as he is not a mére 
volunteer but has an interest in the mortgaged 
property by reason of his usnfructuary mortgage 
and is one of the persons who -are entitled to apply 
to have the sale set aside under the provisions of the 
Civil Procedure Code. 


Civil revision from an order of the Judge 
of the Court of Small Oauses, Deoria, dated 
the lith Marsh 1921, 

Mr. U. S. Baipat, for the Applisants, 

JUDGMENT,—The plaintiff-applisant 
held a usufruetuary mortgage of sertain 
property, ineluding two groves, from the 
defendant, In exeaution of a money-deerse 
obtained against the defendant by one Торвї, 
the latter oaused these two groves to be sold 
by anction, The plaintiff deposited the 
amount of Topsi's desree with the nsual 5 
per sent, payable to the austion-purehaser 
within thiry days of the date of the sale in ^ 
aseordanes with the provisions of the Oade 
of Civil Prosedure and had the sale set aside. 
He then brought the present suit to reeover 
from the defendant the money paid by him. 
The Court below has dismissed the slaim on 


the ground that the payment was a voluntary 


one. It is sontended that it was neseseary 
for the plaintiff to have the sale set aside in 
order to maintain his possession of the groves 
undisturbed by the auction. purehaser and 
that he could not be deemed to be & mere 
“volunteer” when he made the payment. 
This sontention seems to be well-founded, Ho 
had an interest in the mortgaged property by 
There- 
fore, he is one of the persons who were 
entitled to apply to have the sale set 
aside under the provisions of the Code of 
Civil Prosedure. Itis true that he was a 
mortgagee of the property, but his mortgage 
was a usufruestuary mortgage. If it was | 


.effested after attachment of the groves in 


exesution of Topsi’s deeree, the mortgage 
sould not prevail as against the auetion. 
purehaser and he would have been liable to 
pay the amount of Topsi’s deeree if he wished 
to save the property. Even if his mortgage 
was not exesuted after aitaehment in exeen. 
he held a 
possessory mortgage of the property, it was 
optional with him to have the sale set aside 
in order to avoid the trouble and risk as to 
loss of possession in ease tbe sale sontinued 


.good and the auetion-purehaser resorted to 
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proseedings for his dispossession and his 
own possession by virtue of his austion- 
*purehase, In these eireumstanees it sannot 
be said that the plaintiff was a mere volunteer 
whenhe paid the amount of Topsi's desree 
and the additional amount payable under 
the law for having the anetion-sale set aside. 
І aesordingly allow the applieation, vary the 
desree of the Court below and desree the 
plaintiff's olaim in fall, The plaintiff will 
have his eosts in the Court below and in this 
Court.- 


J.P, Application allowed, 


BOMBAY HIGH COURT. 
APPEAL FROM Оврев No, 4 or 1919, 
July 22, 1921. 

Present :—BSir Norman Masleod, 

Kr., Ohief Justise, and Mr. Justice Shah. 
MAHOMEDBHAI HUSEINBHAI anp 
OTHE 38— PLAINTIFF з APPELLANTS 
versus 
ADAMJI HALIMBHAT AND OTHERA 
m- DEF ENS DANTS— ResPONDENTS, 


Qivil Procedure Code (Act V of 1908), s. 20 (b), 
О. VII, т. 10— Place of suing —Leave of Court—Pro. 
cedure — Account, swt for—Mortgagor, liability of, to 
beneficiaries. 


Where in a suit for an account some of the 
defendants do not reside within the local limits of 
the jurisdiction of the Court ın which the suit is 
filed and the Court neither gives leave nor do the 
defendants, not residing within the jurisdiction, 
acquiesce in the institution of the suit, as provided 
under section 20 (5b) of the Civil Procedure Code, 
and the suit cannot proceed against those only of 
the defendants who reside within jurisdiction, the 
Court can pass an order dismissing the suit. [p. 920, 
cols, & 1 2. 2 

Under Order VII, rule 10 of the Civil Procedure 
Code, it is only in a case where the suit is instituted 
in a wrong Court thatthe plaint must be returned. 
Where the suit could be instituted in the Court 
if the proper procedure had been followed, the only 
course left to the Court is to dismiss the suit for 
want of jurisdiction. (p. 921, ool. L] 


Obiter.—Ordinarily a mortgagor or those ген. 
ponsible for the mortgagor's estate will not be liable 
to account to the beneficiaries, unless it oan be 
shown that the sale had realized sufficient to pay 
off the mortgage, and left a surplus, and that the 
surplus was in the hands of the person from whom 
an account was claimed. Гр, 920, col. 2.] 


Appeal from an order passed by the First 
Olass Subordinate Judge, Surat, in Suit No, 
883 of 1918. 

Mr. G. N. Thakor, for the Appellant, 

Mr, К. №, Корајев, for the Respondent, 


JUDGMENT, 


Maouzo», O. J.— This was а suit originally 
instituted in the BulsarOourt by the plaintiffs, 
who are the heirs of one Husainbhai Abdereh- 
man, deseased, for an aesount of the manage- 
ment whieh his co sharer and trustee, deeeased 
Sulemanji, and his suesessore, the defendants, 
or any of them might have made of 
the share of the said  Hussinbhai in the 
plaint house, and of the amount whieh the 
deeeased Sulemanji or the defendants or any 
of them might have reosived by mortgaging 
and selling that share, and for resovering 
the amount that might be found due, with 
sosts. The Bulsar Court desided that it had 
no jurisdietion, and aseordingly the plaint 
was presented thereafter in the Oourt 
of the First Class Subordinate Judge at 
Surat. ' 

The fasta are that, Husainbhai and Sule- 
manji were paternal cousins, originally resid. 
ents of Bulsar, who traded in partnership 
in Delagoa Bay in Portuguese Sonth Afrisa; 
that from the partnership money they pur- 
shased в horsa aalled “a new house,” 
Husainbhai withdrew from the partnership 
in or about 1890 and same baok to Bulsar. 
As the original sale-deed of the house was 
in Husainbhai's name, he, before returning 
to India, exesuted в deed of transfer in 
favour of Sulemanji, but by the mistake of 
the writer the whole house instead of half 
only was mentioned in the deed. Sulemanji, 
however, admitted Hnsainbhai's right to half 
the share and there was thus a resulting 
trust in his favour, Sulemanji realized the 
rent of the house and sent some amount to 
Husainbhai till his death in 1897 and then to 
plaintiff No.1, Sulemanjidied in July 1902 
after making a Will. One Ismail Haji Halim. 
bhai was appointsd exeeutor by that Will 
and in that sapasity he took eharge of the 
* new house” along with the other property 
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of Sulemanji ‘and eontinued to manage it 
until . January or February .1903. Then 
Mahomed -Sulemanji, .Abderehman Süle- 
manji-and: Bai Hava, widow ‘of -Sulemanji, 
got the Will öf Sulemanji-set -aside : by the 
Court of Delagoa Bay-and obtained possession 
of thecproperty of Sulemanji, ineluding the 
“new house." Mahomed Snulemanji thense- 
forward realized the rent, but did not give 
. anything to the:plaintiffs, оог did he render 
any. aesount of their share, The plaintiffs 
alleged that they, did not know that Sule- 
manji’s Will had been set aside and that 
:possóssion of his properly had been given 
to Mahomed Sulemarji, Suit No. 385 of 
1907 was brought in the Bulsar Court against 
Ismail Haji Halimbhai for assount, and 
shaving’ then been informed that the Will had 
.been-set.aside, they made Sulemanji's . heirs 
‘parties to the suit-and a decree for sesount 
‘of: the property upto the death of Sulamanji 
-was eventually passed in their favour on the 
“28rd July-.1912. 
iTheycalleged in their plaint in this suit 
-‘that-during the pendensy of that suit they 
.eame to know that Sulemanji had mortgaged 
the house ton Bank, that under the terms 
of the deed the Bank had taken possession of 
it in 1906 and had got it sold for its deht in 
13907 or 1508. They -claim, therefore, that 
the defendants are liable to aesount to the 
p intiffs as trustecs. 
Defendants Nos. 2, 3 and 5 were- residing 
at Delagoa Bay, and it appears that, under 
gestion 20 of the Civil Procedure Code, the 
Court was asked to gratt.leave to sue them 
as defendants. That leave was refused, and 
there is cothing in the ease to show that 
these defendanta acquiesced in the institution 
-of the suit. They never entered an appear- 
anse, Now the plaintiffs olaim falls under 
two. heads, first, an aesount of the manage- 
ment of the house until it had got into the 
possession of the mortgagee; and, seaondly, an 
. gecount of the sale-proseeds after the mort. 
gaged property was sold “bythe mortgagee. 
On the first question the issue framed was 
whether the Court bad jurisdiction to enter- 
itain and try the suit. Under sestion 20, 
Civil Procedure Code, the Surat Court had 
'jurisdistion to try the suit and could have 
sontinuéd with the hearing if all the defend. 
„anta rasided within the losal limits of Ње" 
.jurisdietion ог іп ease if any of the defend- 
ants-did not.so reside, either when the Court 
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had given leave, or in the alternative if no 
leave -was granted, if those . defendanta 
residing outside the losal limits had aequiese-* 
ed in the institution, Ваё the Court having 
refurel to grant leave as against the defend- 
ants outside -the losal limite, unless the 
plaintiffs sould get those defendants to 
asquiesoe in the institution of the suit -at 
Surat, slearly the guit. sould not go on. The 
suit was against all the defendants ‘for 
an assount, and if the plaintiffs had- struck 
out the defendants who were residing outside 
the jurisdiction, possibly they would have got 
a desree in the Surat Court against those 
defendants who resided within the looal limits, 
Bnt.that is not what they have attempted to 
do, They have oontinued fighting a suit 
which in its ineeption was bad, Ma 

With regard to the first head as to the 
ascount of the management of the house, 
clearly they sould not get an essount of the 
rents from parties who never had been in 
Delagoa Bay, and further as their suit for 
an xesount of the rents had been filed in 1907, 
after the house had got into the possession of 
the Bank, they should hava sued in that suit 
for an acsonnt of the rents whish had been 
reseived up to the date of the suit. They 
have failed to do that, and so under Order II, 
rule 2, they are barred from suing for an 
aasount of those rents in another suit, 

Then as regards the aesount of the sale- 
proseeds, they never alleged fasts on whish 
the eause of astion could be founded. What 
happened when the property same into the 
hands of the mortgagees is wrapt in otssnri- 
ty, Ordinarily а mortgagor or those res- 
ponsib!e for the mortgsgor's estate will not 
be liable to assount to the benefisiaries,.viless 
it ean ba shown that the sale had realized 
Buffiaient.to pay-off :the -mortgage, and left 


-a surplue, and that the surplus was-in the 


hands ofthe person from whom an assount 
was claimed. But .the -plaintiffs are not in 
a position: to .allege . anything . of -the <sort, 
Therefore, ‘they - have -not‘allegéd ‘anything 
whish would have to.be proved before the 
Court eould pass a deeree. Therefore, the 
plaint might well have been rejestfed as not 
‘disclosing & enuse of aation, 

Apart from that, elearly'the Court was 
right in desiding that the provisions of. sestion 
20, Civil Prosedure Oade, had not. baoa som- 
plied. with, and the suit sould not go on with 
the defendants Nos, 2, З and 5 still on the 
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vesord, The proper sourse really then for 
the Court to have followed was to rejeet the 
plaint, -Butitis suggested that the Court 


was wrong in dismissing the suit, when it | 


ought tohava returned the plaint on the ground 
that it had no jurisdistion to try the suit. 
But I think there is some eonfusion in thia 
` argument, Under Order VII, rule 10, it is 
no doubt obligatory that the plaint, if institut. 
ed in the wrong Court, shall at any staga of the 
suit be returned to be presented to a Court in 
whish the suit should have been instituted, 
But itis only in а ease where the anit is 
instituted in à wroeg .Oourt that the plaint 
must be returned. There was nothing to 
. prevent the suit being instituted in the Surat 
Court, if the proper prosedura had’ been 
followed. Ifleave had been obtained, or 
if these Delagoa Hay defendants had entered 
an. appearance, then the anit would have pro- 
eeeded and it would have been heard on ifs 
merits. This was not.a sase in which the 
Oourt onght to have returned the plaint 
beeause it ought to have béan instituted in 
another Oourt, Therefore, ' the only sourse 
for the Court was to dismiss the suit, ‘If 
from the allegations iu the plaint it appeared 
that there was no eause of astion, then the 
.proper course to adopt was to rejest the 
- plaint. Bat the plaintiffs did claim an 
ascount of the rents of the house, and 
that, as I have shown, is barred under 
Order II, rule 2, so that part of the plaint 
sould not have been rejected as not diselosing 
any вапае of action. The only eourse now, I 
think, is to dismiss the appeal with aosts, 
Costs to be taxed taking the appeal as from a 
desree, not from an order. 
Suan, J.—I agree. The only question on 
this appeal is whether the lower Court had 
jurisdiotion to deal with the suit in the ab- 
sense of certain defendants who did not reside 
in the juriedistion of tha Court, but resided in 
Delagoa Bay in Portuguese territory. The 
sause of action is not stated in the plaint 
elearly. It is elear, however, that во far ag 
the principal oause of action is concerned, 
namely, the reseipt of the sale-proceeds of tha 
house in Dalagoa Bay sold in satisfaction of a 
mortgage on that house, andthe liability of 
the defendants to aesount for the same, it 
arose outside the jurisdistion of the Court; 
and it is not suggested before us that the 
_ «ase falla under olause (c) of sestion 20 of the 
Code of Ciyil Prosedure, The only ground 


upon whish the jurisdiction is.elaimed is that 
some of the defendants resided within the 
jurisdistion of the Court, It is true: that 
soma.of the defendants did reside within the 
jurisdietion of the Court: but it is also slear 
that some did not reside within the jurisdie- 
tion of the Oourt; and thongh an attempt has 
been made during the oourae of the argument 
to show that they must be taken to be 
rasiding for the purposes of the suit at Balsar 
within the jurísdistion of the Court, in spite 
of the faot that they lived in Delagoa Bay 
for the purposes of their business, it ig 
slear that the sase-must bo desided on the 
footing.that those defendants -raally: resided 
outside the jurisdietion of the Court. The 
argument that they resided at the.time of 
the suit.at Balsar cannot be acsepted, That 
being so, it is olean that as the leave to allow 
the suit to proesed against those defendants 
was réfused. under elause (5) -of.seation-20-of 
the Code, the Court had no jurisdietion to 
proesed with .the.snit at least as regards 
those defendants, a | 


It is:eontended, however, „оп. behalf cof 
the'plaintiffa:here, that -the suit should have 
been proseedéd-with -aa regards-tho other 
déferidants who resided in ‘fast af the date 
of the suit in the juriedietion ofthe Oourt, 
It is elear from the nature of the eause of 
astion as stated in the plaint that the anit 
could proseed, if at all, against all the 
defendants asthere is no allegation against 
а partieular defendant residing within the 
jurisdistion of the Court that he received any 
&mount of the sale-proseeds in respeot of 
whish the suit is brought. That-being so, 
the suit o»nld bs;proeseded with only if all 
the .defendants in the present action were 
properly before the Oourt. As some of the 
defendants, who resided outside the 
javisdiotion of the Court were not before the 
Oonrt, it follows that the whole suit -must 
ba dismissed for want of jurisdiotion. 


As regards the form of the order, Г 
entirely agres that under the -sirsumstaness 
the only. proper order thst.sould be made is 
to dismiss the suit, The first order .that 
was made by the Balsar Oourb returning 
the plaint to be presented to the proper 
Court, that is, to ths Court-of the Firat Ојан 
Sutordinata Judge at Sarat, was а proper 
order, The suggestion that a similar order 
should Юз made in. the-suit п segond.timg 
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seems to me to ba outside the spirit and the 


` latter of the rule on whieh the plaintiffs have 


relied. 


Z EBD Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Sucenp Civi, АррдА No. 466 or 1920, 
November 80, 192!, 

Present :—Mr, Justieo Stuart, 
BHIRUG RAI aNp oraers—Durenpsantsa— 
APPELLANTS 

. — versus 
HAZARI RAI AND OTHERS —PLAINTIFFS— 
Rua8PONDENTS. 


Co- harar Joint land uncultivated — Each co-sharer, 
right of. 


Whore there is joint land to be cultivated, each 
gharer may take into his own cultivation ‘out of 
the culturable land an amount proportionate to his 
share. If he takes. more he must recompense his 
other co-sharers, 

Seaond appeal from а deoree of the Distrist 
Judge, Ghazipur, dated the 10th January 
1920, confirming that of.the Assistant Oolles- 
tor, First Olass, Ballia, 

Mr, Kamla Kant Vurma, for the Appel- 
lants. 

Mr. Peari Lal Baneri, 
enis. 

JUDGMENT.—There are four Pattis in 
Mahal Nibu Kabirpur, Patti alok Rai 
with au area of about 11 bighas, Patti 
Sital Rai with an area of 19 bighas, Patti 
Hiraman Rai, with an area of about 11 
bighas and Patti ‘Sherakat with an area 
of 187 bighas odd. The plaintiffs allege 
that they are the sole owners of Patti Alok Rai 
and Patti Sital Rai. There seems to be a 
suggestion that they are not the sole owners, 
but it may be assumed for the purpose of 
argument that they are the sole owners. 
The defendants are the sole owners of Patti 
Hiraman Rai, Now, 19 beghas 10 bzswas and 
9 dhuvs have been brought under eultivation 
in Patti Sherakat, Nothing more ів sultivated 
therein. The plaintiffs have brought P dtgka 
5 biswas and 16 dhurs under ealtivatiog and 


for the Respond- 
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the defendants have brought the remainder, 
In Pattis Alok Rai, Sital Rai and Hira- 
man Rai, the proprietors make separate 
eolleetions, The plaintiffs have brought 
this snit for their share of the profits in 
the cultivated land іп Patti Sherakat. 
The Distrist Judge has awarded them 
profits, ealeulating that they are entitled to 
three fourths of the total profits, The defend- 
ants appeal It is not of mush importanee, as 
far as this ease is soneerned, to work 
out the relative shares of the parties in the 
Sherakat for, whether the defendants’ share 
be only опе fourth as the Diatrist Judge 
has 16, or be more, as they would have it, 
it is perfestly slear that they have not broken ; 
up.as mush as one-fourth of the available 

land in the Sherakat to bring it under 
their own  eultivation, The view of the 
learned Distriet Judga is that when one 
proprietor in a joint Patti brings land 
under his cultivation, he must pay a 
proportion of its letting value tu his 
fellow-proprietors. This is not the rule 
of law in this Provinse. The rale is this, 


"Where there is land to be cultivated, each 


sharer may take into his own eultivation 
out of ths oulturable land an amount 
proportionate to his share. If he takes 
more he muet resompense his other ao- 
sharers, but until he has taken more he need 
not resompense anybody. The defendants own 
at least one-fourth of the Sherakst. They 
have not brought one-fourth of the sulturable 
land under their oultivation. Therefore, 
they are not liable to pay the plaintiffs 
anything. I allow this appeal and dismiss 
the plaintiffs’ suit. The plaintiffa will pay 
their own aosts and those of the defend. 


ants in all Courts. The вовёя in this 
Court will inolude fees on the higher 
scale. Ў 

J. Р, Appeal allowed. 
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BOMBAY HIGH COURT. 
Szoonp Civit Appear No, 485 or 1919. 
` Jnly 20, 1921, 
Present : —Mr. Justise Shah and 
Mr. Justiee Faweott. 
NAGINDAS MANEKLAL AND OTH£RS— 
DEFENDANTS — APPELLANTS 
veraus 


MAHOMAD YUSUF MITOHELA— 
PrAINTIFF — RESPONDENT. 


Hindu Law —Alienation —Necessity -Benefit to 
family. 

In Hindu Law the term "necessity" must 
not be construed strictly. It should be interpreted 
with due regard to the conditions of modern life. 
Where the adult members of a family determine td 
getrid of property which is в burden to the family 
and the transaction is obviously for the benefit of 
the family, it would be binding on the minor mem- 
bers of the family. [p. 923, col. 2; p. 924, col. 1.] 

Hunoomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree, 6 M, I. A. 398 at р 428; 18 W. R. 
81n; Sevestre 258%; 2 Suth. P. О. J. 29; 1 Sar. P. О. J. 
559; 19 E. В, 147 and Gérdharee Lall v. Kantoo Lall, 


14 B. L. Е, 187 (Р. 0.); 11. A. 321; 22 W.R. 56; 38 · 


Sar, P, О, J, 880, referred to. 

Sesond appeal from a desision of the 
Assistant Judge, Sorat, in Appeal No. 93 
cf 1918, sonfirming а deeree passed by the 
Subordinate Judge at Surat, in Civil Sait 
No. 246 of 1917. ' 

Mr. B. J. Desa (with him Mr. К. N. 
Koyajee), for the Appellants. 

Mr. Bahadurit (with him Messrs, G. N. 
Thakor and M. B. Dave), for the Respond. 
ent, 

JUDGMENT, 


Saar, J,— This appeal arises out of a suit 
for spesific performanee by the plaintiff of a 
contract whieh was entered into with him 
by defendants Nos. land 2, who were the 
adult members of а joint Hindu family. 
The immoveable property whieh they воп. 
trasted to sell was aneestral, and the ground 
upon whieh the suit for apeeifia parformanae 
was resisted was that defendants Nos. 1 and 
2 at the date of the eontrast had minor sons 
who had vested interests in the property 
and that as the family was in a good son- 
dition, 16 was not nesessary to sellit, Both 
the lower Courts have allowed the plaintiff's 
elaim. 

- 1t is eontended that defendants Nos, 1 and 
2 have no power, assording to Hindu Law, 
to alienate the aneestral estate во as to bind 
the interests of the minor members of the 
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family withont legal nesessity; and it is farther 


. sontended that no legal neesssity is proved 


and that benefit to the minors is not suffisient 
to justify the sale. Several caseg have been 
sited in the sourse of the argument on the 
question whether the Court oould grant 
вревібв performanse of the sontrast against: 
defendants Nos. 1 and 2, who, it is said, 
were not competent, assording to Hindu: 
Liw, to eonvey the interests of their minor. 
sons in the absense of legal певеввіёу, 

It is however, essential first to look to 
the fasts found in this ease. The issue 
raised in the lower Appellate Oourt was, 
whether this oontraet was for the benefit 
of the family and binding on the minors. 
The finding of the lower Appellate Court was’ 
against the defendants, It is found that— : 

“The defendants meant to sell the house 
in suit for the evident advantage or bene&t 
of the whole family and, therefore, for the: 
banefit or advantage of their minor sons 
also, ifthe house fell down eompletely 
and remained in that ruinous .eondition, it 
would not feteh the priee the plaintiff has 
agreed to pay. It would feteh no rent aa well, 
The sale for Rs. 1,975 would bring annually 
atleast Res. 100 by way of interest to the 
family, The transaction was thus olearly and 
evidently one of desided advantage to the 
family and to the minor sons of the da- 
fendants and did not at all savour of the 
nature of speoluation.” 

it is also found that the house was in 
a dilapidated condition, and the defendants 
had reeeived notise from the Manieipality 
to pull it down. Under these eirsumstanses 
two adult members of the joint family agreed 
to sell this house, £ do not desire ta 
attempt to lay down any general rule a4 
to what would oonatitute nesessity, and as 
to whens Hindu father or the so.paroener 
may deal with the anoestral estate for the 
obvious benefit of the family so asto bind 
the minor members, Even taking it that 
such power to alienate вап be exersised 
only when а elear ease of neeessity is 
made out, I think that the term 'neoessity 
must not be stristly  sonstrued, The 
benefit to the family may, under certain 
cireumstanees, mean а necessity for the 
iransastion. In eonstruing the expressions 
*used by Vijnanevara in the Mistakshara to 
explain the verse whish he has quoted with 
approval on this point, regard must be had to 
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the-word kufumbarthe used in that verse (see 
Mitaksbare, Chapter I, section 1, paragraphs 
28 and. 29,-Stoke.’ Hindu Law. Books, page 
370). The expressions used must be inter. 
preted with due regard to the .aonditions of 
modern life. I am not at all sure that Vijnan- 
esvara intended: to: surtail the ssope of the 
word: kufumbarthe while explaining it. do not 
see any reason why a restricted interpreta- 
tion should be;plaeed upon the word ‘neses- 
sity’ so ав to exelude а ease like the present, 

in whieh defendants Nos, 1 and’2; on all the 
fasts proved, properly and wisely desided to 
get rid of the property which was in such 
a state as to Бе а burden to the family. I 
think that the faets of the case fairly satisfy 
the test, It was assumed in the arguments 
on behalf of the appellants that the lower. 
` Appellate Court ‘desided the -sase on the 
ground that the transaction was binding 
simply beeause it was for.the benefit of the 
minors, X think that:the finding goes mush 
further. It is not, therefore, nesessary to 
sonsider whether the benefit to minors would 
by itself be snuflisient to justify sush an 
alienation, though it is elear that, where the 
benefit to the minors is not made out, speoifie 
performance sould not be granted. On the 
fasts found, I am not prepared to hold that 
the lower Uourts.exersised their diseretion 
wrongly or committed any error of law in 
desreeing specifie performanee of the contract, 
I ат of opinion, therefore, that the deeree 
of the lower Appellate Court should be oou. 
firmed and the appeal dismissed with ooste. 

FawokrT, J.—1 quite agree. No doubt 
oases of legal neeossiby are ordinarily those 
where debts have to be paid or there is other 
fnaneial pressure. But I do not think 
there is authority for holding thatlegal 
necessity is sonfined entirely to such oases, I 
may. refer to the remarks of tbeir Lordships 
of the Privy Council in Zunoomanpersaud 
Panday v. Musammat Вађооее Munraj Koon» 
weres (1), There they said: 

“The power of the manager for an infant 
heir to eharge an estate not his own, is, under 
the Hindn Law, a limited and qualified power, 
It ean only be exercised rightly in a oase of 
need, or for the benefit of the estate. But 
where, in the Lid instance, the sharge 


(1) 6 M. I. А. 393 at р, 428; 18 W. Б. 81m; loves. 
263a; 2 Ruth, P, O. J, 20; 1 Sar, P. О, J, 052; 19 BR, 
147. 


INDIAN OASES. 


[1921 


ія one that a pradent owner would make, in 
order to benefit the estate, the bona fide lender 
is not affasted by the presedent mismanage” 
ment of the estate. The astual pressure on the 
estate, the danger to be -averted, or the 
banefit to be sonferred upon it, in the parti- 
sular instance, is the thing to'be regarded,” 

That was a ease of mortgage, but the Privy 
Couneil -have held that the-same prinsiplə 
applies to the ease of a sale: Girdharss Lali 
у, Капіоо. Гай (3). 


Z, K. Appeal dismissed, 
(2) 14 B. L. B. 187 (P. .); 1 L A. 821; 22 Я 
56; 3 Sar, Р. C. J, 880, 





-OALOUTTA HIGH COURT. 
APPLICATION IN THE MATIER OF AN AP?EAL IN 
MaraIMONIAL, Suit No. 40r: 1920, 
April-25, 1921, 

Present :—Sir Lanoelot:Sanderson, Кт, Chet 
Justice Juitios Sir John Woddróffe, 
‚Кт.;.апа Mr, Jasties: Rishardson, 
TURNER —PkrITIONER 
versus 

TURNER —RESPONDENT. f 

Divorce Act (IV of 1889), ss, 7, 19 (4), 36, 87, 57 -< 

Divorce-^Re-marriage within six months of decree 
absolute —Marriage null and void—Alimony. 


A re-marriage of a husband ' within six months of 
a decree of confirmation of a deores misi dissolving 
marriage, while the first wife is still alive, is -null 
and void. Under section 19 (4) of the Divorce Act ' 
inasmuch as until the time specified by section 57 
of the Act has not elapsed from the date of the 
order of the High Court confirming the decree nist 
the previous marriage is atill in force, Гр, 925, col. 2.] 


Warter v. Warter, (1890) 15 P, D, 152; 69 L. J. Р, 
87; 68 L. T. 250; 54 J. P. 681, referred to. 

A wife i is not entitled to any alimony where the 
marriage is declared nall and void ab initio on 
the grounds mentioned in section 19 (4) of the 
Divorce Act. үр. 926, col. 2.] 

Reference under sestion 20 of the Indian 


‘Divoree Aot (LV of 1869) for sonfirmation 


of a decree of nullity of marriage passed by 
the Distriat Judge, Darjeeling. 

Mr..R. N. Banerjee (with him Mr. D. К, 
-Basu and Babn Hemendra Nath Chatterjee), 
for the Petitioner. 

Mr. Ohippendale (with him Mr. J. M, 
Mukherjee), for the Respondent. 

JUDGMENT, 


Sanpuasox, O. J.—This is a referencs 


under sestion 20 of the Indian Divoree Aot 


by the District Judge of Darjeeling for the 
eonfirmation.of a degree made by him on tha 
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application of ona Mr, J.J, Tarner, The 
applisation whish Mr, Turner made to the 
IBarned Jadge was that the Court should 
deslare that the marriags of the petitioner 
with the respoadent was null and void, The 
facts of this case are sa follows, It appears 
that the petitioner was lawfully married at 
Howrah by a liosnsed Baptist Minister of 
religion to one Elizabeth Hefferam on the 
20th of Ostober 1884, In 1901 he applied. 
to tbe- Distriet Judge of Allahabad for 
dissolution of his marriage and he obtained 
a deeree nist on the 20th May 1901, This 
deoree was confirmed by the High Court of 
the North West Provinees on the 15:h of 
February 1902. On 12th of Marsh 1902, 
that ів to say, before six months had elapsed 
after the date of the deeree of sonfirmation, 
the petitioner went through the seremony of 
marriage at Allahabad with the respondent 
and ths seremony was performed by а 
Baptist Minister, Tha petitioner and the 
respondent lived together for a sonsiderable 
period and the petitioner treated the respond- 
entas his wife for about 18 years. 16 was 
proved before the learned Judge, and found 
by him as a faot, that the petitioner's first wife 
was living at least upto 1911, The matter, 
in my judgment, dependa upon three seetions 
of the Divorce Aste Section 18 is the firat 
section in Part VI of Aet IV of 1869, whieh 
deals with nullity of marriage. That sestion 
provides: " Any husband or wife may pre 
sent a petition to the District Court or to the 
High Court, praying that his or her mar- 
riage may be deslared null and void," 
Section 19 provides: " Sush deeree may 
be made on any of the following grounda :— 
(4) That the former husband or wife of 
sitber party was living at һе time of the 
marriage, and the marriage with sush former 
husband or wife was then in forse,” 
The material portion of seation 57 whieh 


applies to this ease provides as follows: 


“When six months after the date of an order 
of a-High Court sonfirming the deeree -for в 
dissolution of marriage made by. a Distriat 
Judge have expired, or when six months 
after the date of any deares of a High Court 
dissolving a marriage have expired, and no 
appeal has besn presented against sash 
deeree to the High Court iu its appellate 
jurisdistion,. or when any sush appeal has 
been dismissed, or when in the result of any 
susah appeal any marriage is deslared to be 
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dissolved, but not sooner, it shall be lawful 
for the respestive parties to the marriage to 
marry &gaip, as if the prior marriage had 
bsen.dissolved by death." (This appears: in 
Part XIII of the Act whish is: headed " Re. 
marriage.") Thon there are two paragraphs 
which deal with an appeal to His Majesty 
in Couneil As I have already ‚әрі, the 
petitioner’s former wife was. living until 1911. 
Therefore, she was living at the time of the 
petitioner's marriage with. the respondent 
and the first part of sestion 19, sub-section 
(4), applies; and, the only question we haye 
to sonsider is whether the marriage with the 
former wife was then in forse, The decree 
mist had been passed on the 20th of May 
2901, and the order eonfirming the deeree 
was passed on the 15th February 1992, and 
the seoond marriage, if | may so sal] it, was 
solemnised on the 12th of Mareh 1902, and, 
therefore, six months had not expired tiom 
the order of the High Court eonfirming the 
decree, In Warter v. Warter (1) the learned 
President said this; “Mrs, Tayloe was 
subject to the Indian law of divoree; and 
she sould only contract a valid second 
marriage by showing that the ineapacity 
arising from her previous marriage had been 
effeetually removed by-the proseedings taken 
under that law. This sould not be- done, 
as the Indian law, like our own, does not 
completely dissolve the tie of marriage until 
the lapse cf a specified time after the deoree. 
This is an integral part of the proceedings 
by whieh alone both the parties ean ba 
released from their inespasity to contract a 
fresh marriage." In my judgment, therefore, 
by reason of the provisions of seetion 57 and 
of the faot that the time spesified by. seation 
57 had not elapsed from the. date. оѓ: the 
order of the High Court sonfirming- the 
decree ‘nist, the marriage with the peti- 
tioner’s former wife was in forse on the 12th 
Maroh 1£02, the date-on whieh the petitioner 
went through the.form of marriage. with . the 
respondent. Oonsequently, in my. judgment, 
the decision at whieh’ the learned. Judge 
arrived was right, vie, that the marriage 
between the petitioner and the respondent 
was ‘null and void. The. siraumstanoes -of 
the вазе, as at present before us, are-suah 


e to sreate a -great hardship upon the re. 


(d) ey 15 P. D, 152; 60 L Je P. 87; 68-L, T, 260, 
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spondent, who has my sineere sympathy, but 
that cannot induse me to disregard the plain 
provisions of the Aet. 
- «The only other question that I have to 
deal with is the question of alimony. The 
learned Vakil has asked thia Court to make 
an order that the petitioner should provide 
а oertain amount of alimony to the res. 
pondent. In my judgment, we have no 
jurisdietion to make sueh an order. The 
vart of the Aot whish deals with the matter 
is Part IX, Section 36 deals with alimony 
pendente lite and provides: "In any suit 


‘under this Ast, whether it be instituted by . 


a husband or a wife, and whether or not she 
' has obtained an order of protestion, the wife 
may presenta petition for alimony pending 
- the suit,’ and, the section provides that: 
“Such petition shall be served on the hus- 
band; and the Court, on being satisfied of 
the truth of the statements therein contained, 
may make sush order on the husband for 
payment to the wife of alimony pending the 
suit as it may deem just,” That seation, 
therefore, provides that in any suit under 
this Aot sueh an order may be made 
when the Court in its disoretion thinks 
it right so to do. Then  seotion 37 
deals with the power to order permanent 
:alimony. The first elause of the sestion deals 
with the power of the High Court when в 
suit is instituted in the High Court, It is 
perhaps advisable to read it for the purpose 
of showing that it was intended by the 
‘Legislature to give the High Court power to 
-make an order for permanent alimony only 
.when a marriage is dissolved ora judisial 
separation is obtained bythe wife, provided 
the High Court thinks fit. That elause rans as 
. follows: "The High Court may, if it think fit, 
on any deoree absolute deelaring a marriage 
-to be dissolved, or on any deeree of judicial 
separation obtained by the wife,... order that 
‘the husband shall, to the satisfaetion of the 
‘Court, sesure to the wife such gross sum of 
money... «88... 1b thinks reasonable." Then 
.the next elausois theelause whieh would apply 
to this oase whieh was instituted in the Court 
of the Distries Judge. It provides that ‘the 
Distriet Judge may, if he thinks fit, on the 
eonfirmation of any deeree of his, deslaring a 
marriage to be dissolved, or on апу deeree, 
of judisial separation obtained by the wife, 
order that the husband shall, to the satis- 
fastion of the Court, seeure to the wife 
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such gross sum of money......98......i6 thinks ~ 
reasonable.” As was pointed out by my 
learned brother Mr, Justios Woodroffe 
during the eourse of the argument, seation 
36 gives the Court power to make an order 
for alimony pendentis lite in any suit under 
this Ast, but seation 37 limits the power of 
the Court to make an order for permanent 
alimony fo cases in whish a deeree has been 
made deslaring a marriage to be dissolved or 
where a desres for judisial separation has 
been obtained by the wife. The seation 
omits to give sush power to the Oourt where 
the desree, as in this case, deolares the 
marriage null and void ab initio on the 
grounds mentionedin aestion 19 (4). For 
these reasons in my jz:dyment this Court has 
no power to make au order in this ease that. 
the petitioner should provide alimony for 
the defendant. Thera is a further reason 
why this Cours sould not make the order 
for alimony, viz, that even if seetion 37 
applied to this ease, it топа be the Distriot 
Judge. aud not this Court, to whom the appli- 
sation should be made. 

For these reasons, in my judgment, the 
desree of the learned District Judge must 
be sonfirmed. 

Woonprorrg, J.—-I also regret that Г am 
unable to aesede to the respondent’s eonten. 
tion; for on the materials before us, it appears 
to me thatit is & very hard sase. But a- long 
and oareful examination of the law satisfies 
me that there is no way out of the eonolusion 
that the desree by the Distrist Judge must be 
sonfirmed and the application for permanent 
alimony refused. However, as the learned 
Ohief Justice said at the sonclusion of the 
argument, nothing whieh we here state in 
our judgment is any bar to the exersise of 
the right to any other remedy, by way of 
damages or otherwise, whieh the respondent 
may possess against the petitioner, I should 
like to add also that, in my opinion, where 
a Minister, licensed to solemnice marriages, 
ig made aware that there has been a previous 
marriage, whieh has been dissolved, he should 
require that the deeree absolute should be 
produeed before him so that he may see 


whether the period of six months  pres- 
eribed by law has elapsed, 
Ricaarpson, J.— I entirely agree. 
Decree confirmed, 


з. р," 
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ALLAHABAD HIGH OOURT. 
| Exxovrcox Firat Apprat No. 55 or 1920. 
December 9, 1920.. 
Present:—Mr. Justise Piggott and 
Mr. Justisa Waleh, 
Bhaiya BINDHA OHAL AND OTHERS 
— Onyectors—-A PPELLANTS 
versus 2 
NAWAL RAJ KUARI~—Opposire-Party— 
RESPONDENT. 


Hwecution—Decree void— Death of appellant before 
decision—-No objection in Appellate Court—Objection 
can be taken in enecution—Jurisdiction, . 


A Court exeouting a decree is competent to 
entertain an objection that the decree, even 
it is an Appellate decree, is void as having 
been passed at time when the appellant waa 
dead and no representative of his was brought 
on the record within the period of limitation, 
although no question was raised in the Appellate 
Court that the appeal should abate by reason of the 
representative not having been brought on the 
record within the period of limitation, [p. 928, col. 1.] 

Hxeoution First appeal from a deeree of 
the Subordinate Judge, Gorakhpur, dated the 
14th of February 1920. : 

FAOTS appear from the judgment of 
the lower Court, whieh is as follows:—. 

"This objestion to the exeeution of the 
desree, dated the Ist Maroh 1918, is filed 
by three of the judgment-debtors, The un- 
disputed siroumstanees in whieh the deoree 
was passed, are as follows. The suit. was 
originally instituted in this Court by Mahesh 
Singh, lt was dismissed. The. defendants 
io the suit were, inier alia, the present 
objeators, Mahesh Singh preferred an 
appeal to the Hon'ble High Court; The 

` present objestors, who were among the res- 
pondents; filed an objeation to the validity 
of the‘appeal on the ground that Mahesh 
Singh hed died before the appeal was filed. 
This objeetion was overruled, and Mahesh 
Singh’s son, Baz Bahadur Singh, was broaght 
upon the record in plase of Mahesh Singh 
appellant, who died during the pend- 
eney of the appeal. The Hon'ble High Court 
deereed the appeal on Ist Marsh 1918. It is 
alleged by the present objeetors that the 
appeal was heard in the Hon’ble Court on 
lst Marsh 1918 or on 20th February 1918; 
and by the applicant for exeeution of the 
deeree, that it was heard within a week before 
lat Mareh 1918, so that it is sommon ground 
that the appeal was heard sometime Between 
the 20th February 1918 and the 186 Marsh 
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1918. Тһе objestion raised by the objestora ' 
is that Baz Bahadur Singh diéd on 
the ' pendenoy 
of the appeal that the appeal was heard 
long after Baz Bahadur Singh's death and 
the deeree is void: that, therefore, the pre- 
sent applicant for exesution, who is Baz 
Bahadur Singh's mother, sannot take ont 
exeeution; and that the prceeedings in the 
Hon'ble Court whieh resulted in Baz Baha- 
dur Singh having been brought upon the 
resord in plase of Mahesh Singh were also 
void. The preliminary point for sonsidera- 
tion is whether or not the objestora osn go 
behind the desree. It is admitted on their 
behalfthat the objestors respondents never 
raised the question in the Hon'ble Court 
that the appeal should abate by reason of 
Baz Bahadur Singh’s representative not hav- 
ing been brought on the resord within the 
віх months from his death. (See the state- 
ment of the objestors’- Pleader.) Aeoording 
to the objeotors’ version, the appeal was 
heard in February or Maroh of the year 191€, 
although Baz Bahadur Singh had died on 
17th April 1917, that is to say, more than six 
months previous to the appeal being heard. 
From Order XXII, rules 3 and 11, Civil 
Prosedure Code, eoupled with Artisle 178 of 
the Limitation Aet, it is olear that the res- 
pondents should have applied to the Hon'ble 
Court for an order abating the appeal, withia 
six months from the alleged date of Baz 
Bahadur Singh's desth, They did not do 
so. The appeal was heard asif Baz Bahadur 
Singh appellant was still alive. On lst 
Marsh 1918, a desree was passed in favour 
of Baz Bahadur Singh for possession and 
mesne profits. In my opinion, the objestors, 
who were the respondents and who had an 
opportunity of applying for the abatement 
of the appeal, eannot, in the exeeution depart- 
ment, go behind the deeree, The ruling in 


Sripat Narain Rat v, Tirbent Misra (1). has 


no applieation to fhe present ease. That was 
a ease in whish а decree was passed against a 
dead person and its exeeution was sought 
against the representatives of that person. 
Those representatives had no opportunity of 
preventing the desree from being passed, 
In the present sase, the respondents had 
an opportunity of bringing about the abate- 
ment af the appeal, and some of those re. 


(1) 45 Ind. Gas, 21; 1624, L. J, 327; 40 A, 428, 
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spondents are-the objeetors in exeaution, І 
hold that the validity of the  deeree -sannot 
be. questioned by the objectors, and disallow 
the objection with eosts." 

Pandit Rama Kant Malaviya, for the Appel- 
lants. ; 

ee Jang Bahadur Lal, for the Respond: 


P UDGMEN! T.— We think the Court below 
had jurisdistion to enquire into and to 
determine the question of fast whioh it has 
refused to determine, We send down the 
following issue:— 

‘Was Baz Bahadur Singh, the minor son 
of Mahesh Singh, living or dead on the date 
on whieh the appeal, pending in his name 
before this Court, was heard and determined 
and а deeree passed in bis favour on the 
1st March 1918P 

On reseipt of the finding, ten days will be 
allowed for objections, ` 


БР, Issue remitted, 


BOMBAY HIGH COURT. 
бесонр Civin Арркд No. 27 or 1921. 
Angust 8, 1921. . 
Present:—Sir Norman Maeleod, Kr., Chief 
Justise, and Mr. Juatise Shah. 
RAGHUNATH- SHIVAJI KULKARNI— 
PLAINTIFF— APPELLANT 
versus , 
| BAMOHANDRA NARAYAN JOSHI— 
DigFENDANT— RESPONDENT, 


Dekkhan Agriculturists' Relief Act (XVII of 1879), 
в, 18~-Accounts—Mortgagee, whether can recover more 
tkan sum mentioned in bond or plaint, 


Ав arule the object of directing accounts to be 
taken under the Dekkhan Agrioulturists’ Relief Act 
is to ascertain how much of-the amount secured by 
the bond is principal’ and how much interest, after 
going-into the history of the transactions between 
the parties. But once the creditor has taken a 
bond, then in no possible case can he recover in a 
suit on the bond more than the principal amount 
with interest. [p. 929, ‘col. 1.] 

Dadabhai v. Dadabhai, 32 B. 516; 10 Bom. І, R, 
745, discussed. 

When a mortgagee seeks to recover whatis due 
for the principal on the mortgage-bond, he cannot 
be alliwed to ‘say that thé priucipalis more shan 
what-it is-stated to be in the plaint, [р. 929,001, 2.] 

Sesond appeal from a decision of the 


Assistant’ Judge, -Sholapur, in Appeal No. 


ordinate Judge {ook авеоппёв,. 


112 of 1919, varying. a deeree passed by the 
Second Class Subordinate Judge at’ Barsi, 
in Civil Suit. No, 171 of 1918, 

Mr. P. B, Shingne, for the Appellants. 


JUDGMENT.—The plaintiffs filed: this 
suit toresover on a mortgage-bond Rs, 1,500 
for prinsipal and Hs. 1,500 for interest, 
The first and fourth defendants appeared. 
They admitted, the mortgage bond but eon. 
tended that the whole eonsideracion was not 
received; that the first defendant was in 
difficulty’ and so he admitted the previous 
debt of Rs, £00; that instalments should be 


‘granted; that ascounts should be taken; and 


thatthe defendants only reseived Rs. 600 as 
sonsideration,. Acsordingly the learned Subs 
with the 
result that he found that, on the 28th January 


1903, two days before the bond, the prinsipal 


sum due to the plaintiffs was Rs. 3,185-13.0, 
Nothing was paid.in:sash onthe day of the 
bond, so that taking.the prinsipal sum on‘the 
daté of the bond to be.Rs, 3,185-18-0, he aon- 
Bidered that double that.amount should be 


‘allowed. But as he had to take aecounts up 


to the day cf the suit, on the latter day the 
prinsipal sum due was Hs, 3,338 2-0, and so 
he passeda deeree for double that amount, 


iz, Re, 6,676-4 0 and soats of thesuit, to 
фе paid 


in yearly instalments pt Rs. · 400 
eaoh. 

In . appeal. this: dearee . was varied by 
substituting in the dearetal. order. the worda 
“Rs. 1,£00 for prineipal and Rs. 1,500 for 
interest up to thedate of the suit, together 
with future interest at six per sent. per 
annum on:the prinsipal amount or ` the un- `- 
paid portion of 16, and proportionate sosta,” 
for the. words "Rs. 6,676-4-0 and возів,” 

It seems to us that the learned Subordi: 
nate Judge took entirely a wrong view of 
the funetions of the Conrtin taking anao» 
eount under: the Dekkhan Agrioulturists’ . 
Relief Ast. The- plaintiffs admittedly took. 
a bond for Rs. 1,500, and, therefore; that- 
was. all the principal amount. whieh sould 
possibly be considered as seeurad.on the 
property. mortgaged, Even supposing the: 
learned. Judge: was right.in finding that nt 
the date of the bond a greater- sum ` than. 
Re. 1,509 was dus to the plaintiffs, if they- 
chose .to take a- bond-for- Hs. 1,500, they: 
sannot be allowed to oeontend afterwards- 
that the. balanca of the amount should also 


М 
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. be. sonsidered assesared on the morigaged- 
, Property. As & rule, the: objest of direst 
* ing assounts to ba, taken udder the Dsk- 
khan Agrisalturists’ Ralief Ast is to asesrtain 
' how mush of theamount seaured by the bond 


‚ ig prinsipal and how mueh interest, after 


: going into the history of the trausactions 
. between the parties, Bat ones -the sreditor 
. has taken в bond, then in no possible. sase 
вап һе resover in a suit on the bond more 
than, the principal amount with interest. 


. We may refer.to the easa of Dadabhai v. 


Dadabhat (1), where the plaintiffs, who 


. stated that they were agrioulturiste, sued to 
‚ Yedeem and recover possession of the props 
erties in suit, alleging that they wara тогі. . 


. gaged by their fathers to the defendants for 
. Rs. 2,449 on the 3rd May 1828; that assounts 
should ba takan; and that the amount, if 
‚апу; found due to the defendants, shoald 
be made payable by instalments. The 
. learned Judge found that the plaintiffs ware 
.agrisulturists; that. Rs. 2,314 was the в00- 


‘sideration for the mortgage; that tha mori- 


gage-was with possession; and that Rs. 2,449 


‚зеге due to the defendants on the mortgage; 


„апа that.ths said amount should be paid by 
the plaintiffa to the defendants by ten instal. 


.ments, The learaed айда said: "A oom. 
mission was issued..,,,,t0 make up these 
- agcounts. Their report-is filed... £ hava 


' not been aerupulously eareful in ezami. 
.nation.of :these, oslanlations as more than 
` Rs, 2,499- are to ba found dus under any 


version. І sannot-allow mora than R3, 2,499 
tó. defendants as even in the;sase of non. 
agrioulturists they sould not have got more.” 
In sesond appeal to the High Court. it was 
held that the Sabordinate Judge was in 
error in thinking that he eould not award 
more than Rs, 2,499. Thon the cass was 
remanded to take an sosount aesording to 
the provisions of sestion 13 of the Dakkhan 
Agrisulturists' Relief Aot. Bat it must ba 


‘noted in that ease that. ib was alleged in 


the plaint that ths mortgage amonnt was 
Ra, 2,499, and, therefore, all that the Court 
desided was that on the aseounts being taken, 
it: was open to the Judge to award more 
.than the prinsipal amount alleged to be 
due on the mortgage by the plaintiff, М 

-The principle involved seems ёо us to be 
an extremely simple one, that when a-mort- 
gages.seeks to,resover.what is due. tor: the 


(1) 32 B. 516; 10 Bom, L, R. 745. 
. 89 
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prinsipal on the mortgage-bond, he eaunot 
ba allowad to say that tho prinsipal is mora 
than what it is stated to ba in the plaint, 
Certainly thera are no provisioas of the 
Dakkhan Agrioultarists’ Relief Ast whish 
would entitle the Court in taking an assonnt 
to add. anything to. tha amount statel as 
prinsipal in the bond for whisk the mort. 
gaged property stood sesurity. The appeal, 
therefore, must ba dismissed. 
Z, X. Appeal ‘dismissed, 


: LAHORE HIGH OOURT. 
Ѕвсәяр Divin Arrear No, 2988 or 1917, 
June 14, 1921, 

Present :—Mr. Justios Broadway and 
Mr, Justiee Abdul Qadir, 
ВАРА SINGH —DiérENDANT— 
APPELLANT 
v TEUS 
BALDEV SINGH ano orgga23—PGAINTIFES 

i anD NAWD LAL—Davasxbant— 
RESPONDENTA, | 

Appeal, second—Fínding of fact influenced by 
inadmissible evidence. 

A finding arrived аё on consideration of evidence 
which is inadmissible :and which ‘proceeds partly 
on such evidence can be assailed in second appeal, 
[p. 930, cot. 2.] 

„чач Kuer v Ram Кайт, 57 Ind, Cas, 561; 6 P. 

. J, 410; 1 P.L. T. 702; (1921) Pat. 17, relied 


А mi 


Sasond appeal from a desrae of the 
Distrist Judge, Gardaspur at Dalhousie, 
dated the 3rd -Jnly 1917, modifying that of 
the Subordinate Judge, Firat Olass, Gardas- 
pur, dated the 23rd April 1 17. 

Bakhshi Tek Oaand, for the Appellant, 

Mr. Mehr Ohand Mahajan, for Respond. 
ents. 

JUDGMENT.—Oae Narotam Singh slaim. 
ing to baa minor and acting under tha 
guardianship of his next frieod Kirpa Ram 
instituted a suit on ‘tha 27th of July 1916 
against Balwant Singh and Nand Lil olaim. 
‘ing possession of 116 kanals 5 marlas' of 
land whieh he (Narotam Singh) had mort. 
gaged to Balwant Singh for a sum of 
Rs. 3,000 onthe 18th February 1915, The 
plaintiff alleged that at thetime when the’ 
mortgage was exesuted he was a minor, a fast 
tha? was known to Balwant Singh, mort. 
gazes—and that, therefore, the mortgage 
being void, he is entitled to possession, Nand 
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Lal was-impleaded as having held the land in 
guit under a mortgage executed previously by 
Narotam Singh’s father, Ghasitu. Balwant 
' Singh denied that the plaintiff was a minor or 
that he had knowledge of that faet, and 
· elaimed the transaetion between him ‘and 
the plaintiff to be a genuine and bona fide 
one, 
. Bion that the plaintiff was a minor when 
the transastion was entered into. It also 
same to the oonelusion that the plaintiff 
had not been guilty of any misrepresentation, 
and that he had been a tool in the bands 
of two persons, namely, Lakbmi Das and 
Thakar Das. The suit was desresd, although 
Balwant Singh was held to be entitled to 
keep possession of the land in snit on the 
same terms as the previous: mortgagee Nand 
Lal had held. 

Against this deeree Balwant Singh pre- 
ferred an appeal to the Distriet Judge, That 
offieer, after briefly stating the fasts as 
above indieated, proceeded to note in his judg- 
ment the various arguments advaneed by 
the Counsel on eash side, Dealing frat 
with the question of minority, he eame to 
the "finding that the plaintiff had proved that 
he wasa minor on the date of the exesution 

.of the mortgage in tuit. In arriving at 
this finding he referred to a judgment passed 
by Mr. Martinesu in Civil Appeal No. 635 
of 1918.. It had been eontended tbat thia 
judgment was not admissible in evidenee, 
.not having been passed in а suit inter 
parties, With regard to this judgment 
the learned  Distriet Judge wrote as 
follows — - 

“Mr, Martinean’s judgment in Civil 
Appeal No. 635 of 1918 may not be stristly 
admissible in evidence. in the present ease, 
bnt the faet that a jodieia] offeer of Mr. 

-Martinean’s experienee eaw'the plaintiff on 
10th: July 1914 and thought him to be only 
15 years old sannot be altogether ignored 
in a subsequent ease in whieh plaintiff's age is 

' in issue,” 

He ‘then : proseeded to refer to the faot 
thatthe medical evidenee was sonflieting, 
but thought that if any of it was to be 
aesopted, it was clear that that given by 
Colonel James was entitled to most ‘weight. 
Qolonel James had expressed his opinion, 
that the plaintiff, on the 7th of Desenfber 
1916, was about 19 years of age, Mr. 
Tek Ohand for Balwant Singh has sontend- 
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The Trial Court came to the sonolu- : 
` into 


(iden 


ed that although а  deeision on the 
question of ihe plaintiff's minority is 9 
desision on a question of fast, nevertheless it 
ean be examined in sesond appeal, inasmueh 
as reliance has been plased on evidenee 
that is inadmissible. In our opinion’ this 
eontention is sound. It is impossible for 
us, sitting as a Court of seeond appeal, to go 
the  evidenee and it із  perfeetly 
clear that the learned  Distrist Judge 
must have been, and wasaotually, influene- 
ed by this judgment of Mr. Martineau, 
whieh the Distriet Judge himself admitted 
was not "striotly admissible,” and the faet that 


- he found that Mr, Martinean's opinion on the 


question of the plaintiff’sage воша not be 
altogther ignored indieates beyond doubt 
that the learned Distrist Judge was influens- 
ed by this opinion, To what extent he 
was во influenced it is, of edurse, very difficult 
to say. We, therefore, think that a finding 
arrived at on oonsideration of evidence 
whieh is inadmissible and whieh proeeeda 
partly on sush evidenee бап be asasiled 
in sesond appeal. In this view we are 
supported by a desision of the Patna 
High Qourt reported as Sumtira Кизү v. Ram 
Kair (1). 

After dealing with the question as to the 
plaintiffs minority, : the learned  Distriet 
Judge proseeded to resord the arguments of 
Counsel on the question. of the appellant's 
knowledge of the plaintiff's age and his 
(the appellant’s) partieipation in the fraud. 
He then proeeeds to dispose of the ease by 
saying that in his “ opinion the argumenta 
of plaintiff's Counsel as indieated above 
represent the eorrest view of the sare and 
need not be resapitulated." 

We are unable to hold that this isa PON 
way of disposing of an appeal. It was neees- 
sary for the Distriet Judge to have some to an 
independent finding and given his own 
reasons for the findings arrived at. The 
judgment before ов is praetieally nothing 
but a resapitulation of the arguments of Oonn- 
sel with a brief indication of the Distriet 
Judge's opinion with: regard to the said 
arguments, We eannot but regard thia 
judgment as unsatisfastory. 16 has not dealt. 
with all-the grounds of appeal raised before 
the lower Appellate Court. 


(1) 57 Ind. Oas, 561; 5 P. I. J. 410; 1 P, L, 1.702; 
(1921) Раё, 17. . 
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We, therefore, aesept this appeal and set- 
ting aside the entire judgment of the 
learned District Judge, dated 3rd July 1917, 
remand the вава ёо the Court of the learned 
Distrie& Jadge for a re-hearing and a re- 
dasision of the appeal, Costs will follow 
“the event. 

- Appeal accepted; 

8, р, Oase remanded, 


TS 


T BOMBAY HIGH COURT. 

Orvis AeenigaTION No. 448 or 1921. 
August. 22, 1921. 
_Present:—Sir Norman Maoleod, Kr, Chief 
Justice, and Mr. Juatiee Shah, 

Tus TATA [RON & STEEL COMPANY— 
APPLICANTS 
tersus 
Tux OHIEF REVENUE AUTHORITY, 

: BOMBAY— Opponent. 


Letters Patent (Bom.), cl. 80—Income Tax -Act 
‚(ҮП of 1918), в. 6l— Decision оп reference—Appeal 


to Privy Council —" Judgment,! meaning of. 


' The decision of the High Court on a reference 
from the Chief Revenue Authority under section 51 
of the Income Tax Act isa “judgment” within the 
meaning of clause 89 of the Letters Patent of the 

: Bombay. High Oourt and in a matter of over Rs. 10,000 
an appeal lies therefrom to the Privy Council. [p. 981, 
col. 2.]- 

‘The word “judgment” in the Letters Patent is used 
ina much wider sense than it is u 
Procedure Code. In the Letters Patent the term 
‘judgment’ is used to denote the decision of the 
Court: and not a statement of the grounds om which 
the decision is based. [p. 931, col. 2.] 


Applisation for leave to appeal to Hia 
Majesty in Couusil against a desision of 
` the High Court, reported as 64 Ind, Cas. 12. 
. Mr. Ooléman, instrusted by Messra. Wadia, 
Gandhy $ Oo., forthe Applisants. 
Mr. Bahadurji, Aeting Advosate Ganeral 
(with him Mr. J. О, Bowen), Government 
"Solisitor, for the Opponent, _ 
| JUDGMENT, > 
. Масовор, О. J—This is an applisation 
for leave to appeal to the Privy Oouneil 
from the desision of the High Court ona 
referease from the Ohief Revenus Authority 
under sestion 51 of the Indian income Tax 
Aet (Vil of 1918), Sub-sestion З of section 
БІ is as follows:— К 
."The High Court upod.the hearing of 
any sush oase shall deside the questions 
raised thereby, and shall deliver its judg- 


.elause 39 of the Letters Patent. 
.'judgment in the Letters Patent is used 


din the Civil - 


ment thereon sontaining the grounds on 
whieh sush desision is founded, and shall 
send to the Revenue Authority by whieh 
the oase was stated a sopy of sush judg- 
ment: under the seal of the Court and the 
signature of the Registrar; and the Revenue 
Authority shall dispose of the eass sesord- 
ingly, or if the oase arose on referense from 
any Revenue Offiser subordinate to it, shall 
forward а сору of such judgment tosueb 
officer who shall dispose of the ease ebnform- 
ably to sush judgment,” ' | 

lt is eontended by the respondent that 
the judgment of the High Court оп the 
ease stated by the Chief Revenue Authority 
is not a judgment within the meaning of 
The word 


in a mueh wider sense than it is used in 
the Civil Prosedure Code, where it is defined 
as "the statement given by the Judge of 
the grounds of a deoree or, order" In 
the Letters Patent the term judgment’ is 


‚ used to.denote the decision of the Oourt, 


and not a statement of the ground’ on 
whieh the deeision is based, For instanee 
in elause 15 it is stated that “an appeal 
shall lie to the said High Oourt...from 


. the judgment...of one Judge of the said 


High Court, or of one Judge of any Division 
‘Court, pursuant to seotion 13 of the said 
resited Ast (Government of India Aet of 
1915); and that an appeal shall also’ lie 
to the said High Court from the judgment, 
not being a sentence or order as-aforesaid, 
of two or more Judges of the said High 
Court, or of sush Division Oourt, wherever 
sush Judges are equally divided in opinion 
and do nct amount in number toa majority 
of the whole of the Judges of the said 
High Court at the time being, but that the 
right of appeal from other judgments of 


. Judges of the said High Oourt, or of sush 


Division Court, shall be to Us, Our heirs or 
gnesessors in Our, or their Privy Couneil, ав 
hereinafter provided." 

“In this partieular ease the referenss same 
before a Beneh of two Judges on the Appellate 
Side, and it is diffieult to 860 how there 
has not been a judgment within the meaning 
‘of ¢he word "judgment" as used in olause 
'89 of the Letters Patent. М it is a 
judgment then there is no doubt that the 
ease is опе in which leave should be granted 
as the sum at issue is of the amount-of morg 
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than Ra, 10,000. Therefore, the Rule should: 
be made absoluto, 

Costs sosts in the appeal. © 

Sau, J.—I agree. 


Z E, & J.P Rule made absolute, 





ALLAHABAD HIGH COURT. 
Finir APPEAL F20M ORDER No, 91 or 1921, 
November 21,1921, 

Preseni;— Mr. Justies Piggott and 
Mr. Justise Walsh. 
SHIB KUMAR AND OTHEBS— ÁPPLI!CANTS 
versus 
Lala SHEO GHULAM лхо OTHERS —OPPOSITE 
PARTIES, 
Qosts-—Appeal—Order appealable—Appeal against 
ortion of order ав to costs maintainable—Civil Pro- 
cedure Code (Act V of 1908), О. ХЕП, т. 1 (jj. 

1 an order is itself-appealable, an appeal will lie 

from that part of the order which relates to costs, 
[p. 982, col, 2.] 
j :Balkissen Dass v. Luchmeeput Singh, 8 с. 91; 4 Ind. 
. Deo, (х. s.) 59, Moshingan v. Мохаті Sajad, 12 О, 271; 6 
Ind, Deo, (N..8.) 184, Vasudev Ramchandra v. Bhavan 
Jivraj, 16 B. 241; R Ind, Deo, (N в} 639, followed. 

Inasmuch as.Order XLIII, rule ! (j), gives an 
appeal from an order setting ‘aside a sale, any party 
to the proceeding dissatisfied with any portion of the 
order setting aside the sale has the right of appeal. 

Where certain objections taken by a judgment- 
debtor to the execution of а decree are well-founded 
and prevail he should not be saddied with the costs 
of the deoree-holder simply because the Court “is 
dissatisfied with the manner in which the judgment- 
debtor has conducted himself throughout the execu- 
tion proceedings, 

First appeal against ‘an order of the Sub- 
ordinate Judge, Shahjahanpur, dated the 11th 
April 1921, 

Mr. N. P. Asthana, for the Appellants. 

Dr. M. L. Agarwala, for the Respondents, 

JUDGMENT,—This fist appeal from 
order somes before us under the following 
sireumstanees, On objestion taken by the 
judgment debtors в, sertain sale was set side, 
The Court, however, for reasons given, saw 
fib to order that the judgment-debtors 

.8hould not merely bear their own eosts of 
that objection, but should also pay the возів 
of the other side. The judgment. debtors 
have submitted to the order in so far as it 
direeted them to bear their own eosts of the 
proceeding. They have no quarrel with the 
order direeting the sale to Бе seé aside, 
whieh was indeed passed af their instanoe, 
They appeal against that part of the order 
whieh dirested them to pay the sosts of the 
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other side. An objeetion is taken that no 
appeal liee, In Balatssen Duss v. Luchmetput 
Singh (1) the prineiple was broadly laid 
down that, if an order is itself appealable, an 
appeal will lie from that part of the order 
whish relates to costs. This desision has 
been followed in Moshingan v. Mozart Sajad 
(2) and the Bombay High Court has 
expressedthe same opinion in the ease of 
Vasudev Ramchandra: у. Bhavan Jivraj (8). 
The words of Order XLIII, clause 1 (j), give 
an appeal "from" an order setting aside a sale. 
This may fairly be interpreted as meaning 
that, wherean order has been passed setting 
aside a sale, any party to the proseeding dis- 
satisfied with any portion of the crder passed 
bas the right of appeal. This seems to have 
bean the view taken by the Bombay and by 
the Caloutta High Courts, and we are prepared 
to agree, On the merits it seems to us 
that the order of the Court below, saddling 
the appellants with the  eosts of the 
opposite party, proseeds upon no prineiple 
and is опе whieh could have been challenged, 
even in a second appeal, as being erroneous in 
law, The Opurt was dissatisfied with the 
manner in whieh the judgment.debtors had 
eondueted themselves throughout-the whole 
exesution proeéedipngs; but in the partisular 
matter upon whieh it was adjudisating, and 
in воппєвііоп with whieh it passed the 
order now under appeal, it held that-tke 
objections taken by the judgment-debtors to 
the sale were well-founded and must 
prevail, ІЁ во, the jndgment-debtors were 
justified in objesting to that sale and ‘no. 
valid reason ean be given for requiring them 
to pay the eosts of the other side. They 
were made to bear their own вовіа besause 
they had produced eertain evidence whieh 
the Court below treated as both unnecessary 
and unreliable; but they have submitted to 
that portion of the order against them and 
it is not in question here. We think this 
appeal must preveiland we allow it aseord- 
of the: 
order under appeal as dirested that the 
objestors should bear the eosts of the 
opposite party. "The appellants are entitled 
to their sosts of this appeal, and we onder 
accordingly. , 
J. P. | Appeal allowed, 


(1) 8C. 91; 4 Ind. Dec, (x. s.) 59. а 
(2) 12 0. 271; 6 Ind, Dec. (N. s ) 184. 
(3) 16 B. 241; 8 Ind, Deo, (x, s.) 639, 


Aor 
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BOMBAY HIGH COURT. 
e  'OZIGINAL:O1VIL JURISDIOTION. 
June 9, 1921, 
Fresevt: —Mt. Justiso Pratt, 
InreINDIAN COMPANIES AOT. In re 
SirHORMUSJIA WADIA, Kr. —PzTITIONER, 

Companies Act (VII of 1918), s. 91B—Allotment 
of:shares-- Resolution —Directors interested in allotment 
— Voting, effect of ~Quorum—Articles of Association 

‘No director is entitled to join in forming a 
quorum for the consideration of matters in respect 
of which he‘is:not entitledito vote [p 93+, col. 2 

Greymouth: Point Elizabeth Railway § Coal:Co, In re, 
Yutli-v. Greymouth Point Elizabeth Ry.&Coal Co. 1904) 
1 Ch. 32; 73'L. J. Ch. 92; 11 Manson 85, followed. 

The Articles of Association of a Company: required 
a quorum of at least three directors for a directors’ 
meeting. Ina meéting in which five directors were 
present a resolution was passed, ‘that the 2U0 shares 
which have not been taken up, be sold at the rate of— 
per share to’ three directors present in that meeting in 
certain proportions, In accordance with this reso- 
lution shares were allotted to the three directors, 
In ths Oompany coming under liquidation an appli- 
cation was made by liquidators for rectification of 
the register by deletion of the names of the three 
directors from share-holders with respect to the 
shares allotted to them by the said resolution on 
the ground that the allotment was invalid as there 
was no quorum by reason of the three directors 
being interested in the contracts or arrangements. It 
was alleged onthe other sida that the allotment of 
shares was a contract and that the resolution was 
in effect three contracts of allotments to each of 
the three directors and that four directors were 
entitled to vote for allotting shares to the fifth and 
to form а quorum for that purpose: 

Held, (1) that an allotment of shares was a con- 
tract and that the three contracts were the subject 
of one vote recorded in one resolution and that one 
vote was not divisible into three votes, firstly, 
because in fact 16 was one vote and not three, 
secondly, bacause each of the contracts was not 
considered separately on its merits, and, thirdly, 
because each director was interested in the allot- 
ments to the other two and probably voted for them 
in E E of an allotment to himself; [p. 984, 
col. 1. 

(2) that although there were three contracts there 
was only one arrangement for the disposal of an 
unissued block of shares and the resolution d:alt 
with the matter as such: [p. 934, col. L] 

(3) that whether the subject-matter be considered 
as three contracts or as one arrangement, the three 
directors were not entitled to vote and that there 
was по quorum and the resolution and the allotments 
were invalid. [p. 934, col 1] . 

Young v. Naval and Military Civil Service Co- 
operative Society of South Africa, (1995 1 K. B. 
687; 74 L. J, К.В, 302; 92 L.T. 458; 53 W. В. 447; 
12 Manson 219; 21 Т. L. Е. 298, Neal v. Quinn, 
(1916) W. N, 228, referred to. 


Petition for restifisation-of the register of 
shareholders of a Company. . . 

Mr, Jampbsll, for the Petitioners. 

Mr. Desai, for the Respondents, 
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JUDGMENT,—This is a petition by the 
liquidators of the Coronation Mills Oo., Ltd, 
for restifisation of the register by the deletion 
of the names of Sir Shapurji B, Broasha, Mr. 
Ohhoi and Me, Kuk. in respest of 79, 60 and 
61 shares respestively. 

The sompany was insorporated in 1902 


` with a share capital of Rs. 7,00,000, made up 


of 1100 shares of Rs. 50) each, Two hundred 
of these shares were unt issued, and, on the 
17th of November 1919, the direetors held a 
mesting at whish five diresiors were present, 
These were the two liquidators and the three 
gentlemen above-named. At this meeting the 
following resolution was passed : — 

‘That the 200 shares whieh have not been 
taken up, be soldat the rateof Rs, 1,200 par 


‘share to Sir Shapurji B. Broasha and Messrs, 


Ohhoi and Kaka in the proportions of their 
present holdings." 

In assordanes with this resolution, shares 
were allotted as stated in the petition. | 

By the Artisles of Ássosiation, the allot. 
ment is in the absolute dissretion of the, 
direators, and the sole question raised in this 
petition is, whether tha allotment is a 
valid one. The Articles of Assosiation 
require a quorum of at least three for a 
direstors’ meeting, and 4rtisle 104 is in 
tha same term: as section 91В of the 
Indian Companies Aot, and, under this 
Artiola, by the operation of this sestion, no 
direstor ean as а direstor vote on any contrast 
or arrangement in whieh ha is either dirastly 
or indirestly eonsarned:or inberasted. 

The ваза for the patitionarsis that the 
three direstors, Sir Shapurji, Chhoi and 
Kuka, were interested in the sontraeta or 
arrangement whish were  subjest to the 
resolution and that, therefore, thera was no 
quorum forits .e»nsideration, for no direetor 
is entitled to join in forming & quorum for 
the consideration of matters in raspasi of whioh 
ha is not entitled to vote: Greymouth Point 
Elizabeth Ratlway & Оол] Oo, In re, Yuill v. 
Greymouth Point Elizabeth Ry $ Ооа Oo, (1). 

The oasa for the respondents is that an 
allotmant of shares is a sontrast and that 
the resolution is in effast thraa e3nírasis of 
allotmant ‘to eash of the threa  direstors.ani 
that four dirsstors ware entitled to vote for 
allotting shares to tha fifth anl toforma 
quorum for that purpose, 


(1) (1994) 1 Ch. .82; 73 1. J, Ch, 92; IL Manson 85, 
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Tne authorities are against в single resolu- 
tion being split up in this way: Young v. Na:ol 
and Military Oivil Service Co-operative Society 
of South Africa (2) and partisularly the 
` resont and similar ase of Neal у, Quinn (3). 

Mr, Desai challenges these eases and 
sontends that they aonfuse sontrast with 
resolution. I think, however, that these oases 
are sorreotly desided. An allotment of 
shares is a soniraet and it may be soneeded 
that the three contrasts were the subjeet 
of one vote resorded in one resolution, 
The question is, whether that one vote ia 
divisible, as suggested, into three votes, I 
think not, firstly, because in fast it was one 
vote and not three, sesondly, beasuse each 
of the sontraets was not considered sepa- 
rately on its merits, and, thirdly, beeause 
eash direetor was interested in the allotments 
to the other two and probably voted for them 
in eonsideration of an allotment to himself, 

Again, although there were three sontracts, 
there was only one arrangement, ї, e, an 
arrangement for the disposal of an unissued 
‘block of 200 shares, and the resolution dealt 
with the matter as such. 

Therefore, whether the subjeet.matter be 
eonsidered as three eontraets or as one 
arrangement, the three direstors were not 
entitled to vote and that there was no quorum. 
The resolution and the allotments were, there- 

. fore, invalid. 

I need bardly say that there is no reason to 
doubt the bona fides of the direetors, but 
although there was no moral delinquenay, the 
allotment is bad in law, 

I, therefore, order the reotifisation of the 
register as prayed and allow this petition with 
sosta. 

Z, Е. Ф.Р, Petition allowed. 


(2) (1805) 1 ‘к. В. 687; 74 L.J. К. В. 802; 92 L. 
T. Pages 58 w. B. 447; 12 Manson 212; 21 T. L,R. 
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(8) (1916) W, N. 228. 





ALLAHARAD HIGH COURT. 
Civi, Revrston No, 114 or 1921, 
January 4, 1921. 
Present: —Mr, Justise Piggott and 
Mr. Justise Walsh, 
Hai; HUSAIN BAKSH AND ANOPBER— 
PLAINTIFES— ÀPPLICiNTS 
versus 

Евм LACHHMAN DAS-MATHRA DAs— 
Derenpanta— Overosite P,xTY. 

й Procedwe Оойе (Act V of 1908), в. 115— 
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Revision—Arbitration—Arbitrator given widest powers 
—Award—Private inquiry, validity of —Order swpersed- 
ing award—Illegality and material irregularity, . 

Where the parties to a suit have given the 
arbitrator the widest possible powers and have ex- 
pressly bound themselves to abide by his decision, 
in whatsoever manner he might see fit 0 arrive at 
it, a Court, in superseding the arbitration and 
trying the case in the ordinary „course, on the 
ground that the arbitrator in giving the award 
has made “private inquiries" into the subject- 
matter of the dispute behind the back of the 
parties, assumes jurisdiction in the case which the 
parties have removed from its cognizance and made 
over, unconditionally, to the arbitrator and in thus 
ignoring the terms of the agreement of reference, 
it acts illegally and with material irregularity. [p. 
936, col. 1.] 


Civil revision from an order of the Sub. 
ordinate Judge, Moradabad, dated the Sth 
July 1921, 

Messrs. Iqbal Ahmad and 8. Raza Alt, hs 
the Applieants. 

Mr, B. E. O’Oonor, Dr. S. N. Sen and 
Mr. Р, L, Banerji, for the Opposite Party. 


JUDGMENT. : 
Pragorr, J.—' This is an  applieation in 
revision against an order superseding an 
arbitration and direeting the trial of the 
suit to proeeed in the ordinary eourse. 16 
is based upon a finding that there had been 
misconduet on the part of the arbitrator 
and во far eomplies with the provisions . 
of paragraph 15 of the Sesond Sehedule 
to the Code of Civil "Proeedure. The 
missonduet found against the arbitrator is 
that he had made "private inquiries" into 
the subjeet matter of the dispute behind 
the baeksof the parties, The learned Sub. 
ordidate Judge relies upon desisions of thia 
Uourt. in whieh it has been laid down that 
such action on the part of the arbitrator 
may amount to legal “miseonduet,” where 
it is not authorised by the agreement cf 
referenee. The ease for the applieants is 
that in the present instanee the parties 
had expressly authorised the arbitrator to 
arrive at a desision, ‘either of his own 
personal knowledge, or in whatsoever manner 
he might think proper. On an examination 
of the resord it becomes elear that this 
was ко; the parties expressly stated as much . 
when they certified before the Trial Court 
their agreement to refer to arbitration. The 
learned Subordinate Judge says that "per. ` 
sonal knowledge is different from making 
private inquiries;" but he ignores the fast 
that the parties had given (he arbitrator 
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the widest possible powers and had expressly 
bound themselves to abide by his desision 
in whatsoever manner he might see fit to 
arrive at it. In thus ignoring the terms 
of the agreement of referenee the Court 
below has, in my opinion, aeted illegally 
and "with . material irregularity; by so doing 
it has assumed jurisdistion to try a suit 
whioh the parties had removed. from its 
eognizanee and made over, unconditionally, 
to the arbitration tribunal of tbeir own 
choise. In my opinion the ease falls within 
the revisional jurisdistion of this Court. I 
would, therefore, set aside the order eom- 
plained of and send bask the aane to the 
- Court below to have a deeree prepared in 
ascordanee with the award, The applieanta 
are entitled to all aosta in both Courts arising 


‘ out of theobjeations to the award filed by the. 


other side, . : 

WarsH, J.—I agree, . 

Br тни Cevnr.— We set aside the order 
of the Court below and send baek the ease 
to that Oourt in order that & desree may 
be prepared in aseordanse with the award. 
The applieants will get alleosts of the pro- 


seedings arising out of the objestions taken, 


to the award, ineluding in this Court fees on 
the higher seale. 


3 . Application allowed. 





BOMBAY HIGH COURT. 
Oaternat Отт, Jusrsororiox Sur 
No, 1124 or 1917, . : 

Mareh 25, 1919. 

Present: —Mr, Juatiee Macleod, 

N. ROY & 00.—Рьинтез 

versus 
SURANA, DALAL &00.—Derenpanrs, 


Contract-——Indent—Method of business, 

The question which arises under a contract created 
by an indent and its acceptance vary according to 
the course of business pursued by the acceptor with 
his correspondent in Europe and it is undesirable 
to attempt to put the contract in one or the other 
of the two categories of sale or agency. Each 
question must be decided according to the terms 
of the contract and its surrounding circumstances, 
[p 939, col. 2.] : 

Indent business can be done in many ways, but 
there is no reason why, whatever the method 
employed, the terms of the contract should not be 


set. out plainly and straightforwardly. The 
“importer may confine himself to buying only 
against orders received, In which cage he may 


undertake with the indentor to supply the goods if 
gud when they arrive аф the indent price, making 
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his own profit and commission if agreed upon az 
well, or he may give his constituent’s name to his 
vendor so that the latter has the option to establish 
privity of contract with the constituent by invoic. 
ing to, or drawing on, him when the importer only 
gets his commission, and itis immaterial whether 
he gets it from both vendor and purchaser or from 
one of them. But if the importer buys on his 
own account as well as for his constituents, then 
it is necessary for him to make it clear in hia 
dealings with his constituents what his liabilities 
are under his contracts with them. If he does 
not take this precaution, it cannot rest with 
him to decide afterwards, as the market falls or 
rises, whether he shall deliver goods bought on his 
own account or goods which he says he has bought 
against a particular indent. [p. 942, cols. 1 & 2.] 
Paul Beier v; Chotalal Javerdas, 30 B. 1 at pp. 18, 
28; 6 Bom. L. R. 948 and Qorio v. Panduji Rowji, 
Appeal No. 47 of 1914, decided by Scott, O. J. and 
Davar, J. on 4th March 1915 (Unrep.), referred to. 
Messrs. Incerartty, Kanga and Mehta, for 


the Plaintiffs, 

Messrs, Desai and Taraporevalla, for the 
Defendants. 

JUDGMENT.—The plaintiffs stated in 
their plaint that, on the 16th June 1917, by 
a written indent they requested the defend. 
ants to-order out fifteen tons Zine Ohloride 
9&0 at £ 105 per ton free Bombay Harbour 
from the defendants! friends in Hogland 
on eertain terms and eonditions mentioned 
in the indent, . 

On the 25th June the defendants informed 
the plaintiffs that their order had been 
placed with their Manchester friends at 
plaintiff? limit. Under the indent 
shipment was to be as early as possible ` 


. subjest to shipping. 


On the lith August the plaintiffs wrote 
asking whether the goods had been shipped, 
In September the defendants informed the 
plaintiffs that the goods were shipped and 
were expsoted to arrive in Bombay shortly, 
The plaintiffs wrote again on the 13th and 
17th September asking for information 
regarding the arrival of tha steamer, and on 
the 26th September they wrote asking for 
the invoiee of the goods. 

Thereafter they heard that the goods 
indented for or a great portion thereof had 
arrived in Bombay by the SS. Орине and 
SS. Keeling and-that the defendants had 
entered into an agreement to sell the gooda 
to someother merehant. Aasordingly they 
submitted that the defendants were not 
"entitled, to sell the goods indented for by the 
plaintiffs and asked — 

(1) for delivery of all the goods whigh . 
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had arrived in Bombay in respest: df the- 
plaintiffs" order? 

'(8) for an injunetion restraining 
had arrived either by the Ogilvte or “tha 
Keeling to .any other person until ` “the 
defendants’ order had been satisfied; 

(8) for an option,-if the goods had bean 


disposed of, cither fo elaim damages ог an- 


aseount of profits, 

The‘ plaint was admitted on the 4th 
October and on the'same day a rule vist was 
granted ‘for an injanetion as prayed for in 
the plaint, 

’ In.his' affidavit in support of the rule 
Ghellabhai, a partner in the plaintiffs! firm, 
stated ‘that to the best of his belief 
his firm was the first to placs the first indent 
for Zine Chloride with the defendants on the 
16th June and that plaintiffs order was plased 
with Messrs. Servise, Reeve & Oo., the defende 
ants’ Manshester friends. The SS. 001106 had 
arrived about в week baok bringing ten tons 
Zine Ohloride bearing the defendants! mark 
S. R. & Оо; He was also informed that the 
defendants had received a certain quantity 
of Zine Olloride per SS, Heeling and had 
agreed to sell ten tons thereof to Messrs. 
Varjivandas, Ohunilal & Oo. at Rs, 125 per 
awt, (about © 175 а ton) leaving aside the 
indenting merchants ineluding the plaintiffs, 
во as to seeure the prot. 

Himatlal, a partner in the defendants’ 
firm, in his affidavit of the 6th Ostober, set 
out at length the oase for the defendants, 
which is praotisally tho same as that set out 
‚їп the written statement. ` 

In para, 2 he details the sourss of business 
pursued between his firm and indentors, 
The indentors having given the offer for 
eertain goods on the de‘endants’ printed 
indent form, the defendants sommunieated 
with their friends abroad to ascertain 


whether they sould profitably purshase вовћ · 


goods. If they ascertained they sould, they 
sent an aeseptanes of his offer to the indentor. 
The relationship between themselves and the 
indentor was that of prineipal and prineipal, 
and this was also the relationship between 
themselves and their friends 
The defendants sent their own invoises to 
the indentor. The shipping dosuments were 
made out in the defendants’ name and the > 
drafts were drawn on and paid by tha defend- 
anta, 
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- Before the 16th June the defendants had 
purehased twenty five tons Zine Ohloride. 
from Messrs, В. Head & Оо, of Manekester 
on thair own ascount. 

~ After receiving the plaintiffs indent the 
defendants s»usseeded in booking ten more. 
tons with В, Head &.Co, and ten tons with 
R. Reeve & Co. of London. Оп the 25th 
June. they aecepted the plaintiffs’ offer. 
They sold the remaining five tons, to arrive: 
from S, Reeve & Oo, to other merehants in 
Bombay. 

Seventeen and a.half tons bad arrived per 
SS. Keeling from R, Head & Оо, and ten 
tons per: SS. Olan Ogiliie from S. Reeve 
& Oo. Theseventeen and a half tons were) 
on sosount of the twenty-five tons purehased, 
by the defendants for themselves, before the. 
16th June. The defendants were ready and 
willing to deliver to the plaintiffs five tons: 
Ex. SS. Olan Ogilvie when they could 
ascertain the setual weight-in each drum, as 
their invoise from Messre. S, Reeve &. Oa. 
only stated the gross weight of all the-drums, 
The plaintiffs were given to understand in 
September that some of their goods were. 
expeoted to. arrive by the Olan Ogilvie, Has 
admitted that ten tons Ex. SS. Keeling: 
had been sold ёо Messrs. Varjiyandas, 
Ohunilal & Oc. ` : 

On the 8th Oetober, an order was made on 
the rule that the defendants should deliver 
what they admitted as belonging to the 
plaintiffs and should be ab liberty to cell or 
deal with the rest of the goods аз they 
pleased. 

Thereafter the plaintiffs took delivery of 
five tons Ex. SS, Olan Ogilvie, 

The following issues were raised by the 
defendants:— 

(1) Whether the suit was maintainable ан 
framed? 

This was due: to:the fact that the plaint- 
iffa! firm eonsiated ‘df Ghellabhai Mansukh. 
ram and а family firm in whieh there were 
minors, That firmroan be eonsidered ‘ag one 
partner, so‘there was: nothing in the point 
raised by the defendants. 

. (2) Whether the plaintiffs were entitled to 
fulfilment of their contract from any other 
goods than those reseived :under an order. 
„ Placed subsequent ‘to or pursuant to the 
indent of 16th June 1917? 

(8) Whether the .defendants were not 
always: ‘ready and willing to 0161 their part’ 
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of the sontract out of the goods reoeived іп 
respect of the plaintiffs’ ordera? — ' 
(4) Whether the defendants had disposed 
of the plaintiffs’ goods as alleged? T 
‚ (85) Whether the plaintiffs were entitled to 


damages? > 
` And the following issues were raised by 
the plaintiffa:— . one 


(6) Whether.the plaintiff were not entitl- 
ed to fifteen tons out of the osrgo whieh 
. arrived by the $8. Keeling? 

_(7) Whether the 15 tons out of the first 
twenty-five tons were not ordered by the 
defendants pursuant to the plaintiffs’ instrue- 
tions? 

The only oral evidenes given was that of 
Ghellabhai for the plaintiffs and of Himatlal 
for the defendants. They were both un. 
Satisfaetory witnesses, who appeared to me 
to trim their stories of what happened in 
June aesording to the fasts of Oatober and 
the fasts dissovered on inspection of doou» 
méits, Ghellabahi in his evidenee set up 
an' entirely new ease to that stated in tbe 
plaint. Не said that in April—May 1917 
he suggested to Himatlal that the defend- 


anta’ firm should import shemisals, and he" 


asked Himatlal fo telegraph for offers for 
ten tons Oaustio Soda and fifteen tons Zine 
Chloride to R. Head & Co. 

On the 9th May defendants oabled to 
Messrs, R, Head & Oo. offering, 7, e., asking 
prises, for fifteen tons Zine Chloride and 
twenty tons Caustie Soda, 7 

“On the 15th Messrs. R. Head & Oo. 
replied offering Chloride at £ 92.10.0, and 
Oaustis Soda at £ 40.15-0, Himatlal som- 
.munisated this reply to the witness who 
instrueted him to offer £ 85 for Chloride. 

"On the 25th May defendants cabled: “ав. 
septed Caustis twenty tons and offer ten 
tons Chloride at £ 85.” 


On the 30th May R. Head & Оо. offered - 


Obloride at £ 101 per ton. 

-Himatlal showed witness this reply and 
witness told him to offer £ $5. 

“On the 2nd June defendants eabled: “soun- 
ter-offer Zins fifteen tons & 95." 

On the 5th June R, Head & Oo. sabled: 

"Ohloride subjest unsold £ 100 ton." 
i Defendants cabled on the 6th June: “Ав. 
septed fifteen tons Chloride £ 100." 


Himatlal told witness that (6 105 was | 


being asked for and witness told;Himatlal to 
asoept £105, «- ux 
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The plaintiffs’ ease now is that their ordar 
was booked on the 6th June for fifteen tona 
Zins Chloride at £ 105 per ton, 

On the 10th June defendants sabled: "son. 
firmed fifteen tons Zins Ohloride...further 
offsr twenty tons Oaustie ten tens Ohloride,' " 

On:the 11th В, Head & Co. eabled:-" Book. 
ed altogether fifty tons Onustie...25 tong 
Chloride." ET 

On the 13th defendants confirmed this and 
asked for all the goods by one shipment, 

On the 15th R, Head & Оо, eabled that 
delivery in one lot-was impossible as ship. 
ments were effested as the goods were deli. 
vered, 

On the 16th June defendants eabled: “Ag. 
cepted (? offer) further 20 tons Chloride.., 
immediate shipment.” l 

On the 20th R. Head & Go. eabled: "Book. 
ing tei not thirty more Obloride,” 

It may be as well to state here that the 
defendants had also been in eommunieation 
with Servise, Reeve & Co. 

On the 29th May they offered for ten tona 
Zine-Chloride at & 85 a ton. 

On the 4th June Messrs. S, Reeve & Оо, 
сарва Ohloride £78, but that must be a 
mistake as defendants cabled on the 5th June 
counter. offering & 100. 

Messrs. S. Reeve & Oo, replied on the 8th 
"Ohloride...:£ 100.” 

On the 10th June defendants eabled- 
“asoepted ten tons Zins Ohloride £ 100," 

On the 16th. June they esbled: "referring 
our telegram'ten Ohloride and Caustic under. 
stood confirmed.” Е 

On the 18th Messrs. S. Reeve & Оо, eabled 
“await our sonfirmation, "and on'the21at June 
they sabled that the Chloride was booked, 

Defendants sonfrmed this on the 22nd 
June. 

On the 16th June, therefore, the position: 
was that defendants had booked twenty-five 
tons, Chloride with R. Head & Оо.! and had 
aesepted an offer from S. Reeve & Co. of ten 
tons, though from defendante’ sable of 16th 
it seems that they were not quite sure of 
these ten tons and did not eonsider the 
purahase eomplete until the 21st, 

Oa the loth Jane the plaintiffs signed the 
indent Exhibit A, : 

The following ara the most important 
printed’ slaugec:— f 

"l. I request you to order the whole or 
part of the undermentioned goods; from your 
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friends at Manehester on my aesount and 
risk, 

2 For the reimbursement I authorise you 
or your friends either to-draw on me through 
any Bank at 30 days’ sight, doeument to be 
delivered against payment with interest at 
nil per annum, and [ bind myself to acsept 
such draft and pay the same on or before 
maturity or I agree to psy you eash your 
invoice amount on arrival of the steamer. 


З [n default of non-aeseptanae or non-pay- . 


ment of sush.draft you are at liberty to land 
the goods and sell them on my aesount as 
may appear best to you, and Iagree to make 
good any loss arising from sush re-sale and 
forfeit any advantage from sash re-sale. 

- 7, You will not be responsible for goods 
bought by telegrams until the same have been 
sonfrmed by letter. You will not be respon- 
sible for non-delivery of the goods by the 
makers and you shall not be held responsible 
for any loss or ineonvenienee that may origi- 


nate by non-fulfilment of the eontraet after. 


it is aesepted by wire or by letter. | 

* 9, uf the goods or any portion of them bé 

Bhipped prior to the time stipulated, I will 

not have the right to eaneel any portion of 
, the order. 

14, it shall be optional with you to give 
me your invoiee or. your agents’ and I will 
not be entitled to produetion of makers! or 
your agents', ote., original invoises: or any 
other yousbers,” 

Таеп in MSS :— 

"Made in England fifteen tons Zine Ohloride 
980 at & 105 per fon free Bombay Harbour 
war risk extra, 

Shipment. As sss as possible sabjest to 
shipping. 

Commission. A buying eommission of two 
and s half per sent. to be allowed to Surana, 
Dalal & Oo, on the above prise of £ 105 per 
ton.” 

The defendants on the 25th June sent to 
the plaintiffs what із called a aonfirmatory 
letter, Exhibit O, as follows: 

In print. 

“We have received the following report 
from our Manshester friends by sable whieh 
we aommunieate to you without any engage- 
ment, In ease of telegram it must be under- 
stood that the same is subject to обици 
by letter." 

The words "Manshester" and “ablo” а are 
typewritten in blank враеев, 
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Beneath are typewritten partisulars under 
three heads : 


Order. 


Ф 


пез of Report, 


1°24 (Number fifteen to tons Zine Placed subject to 
of indent}. Chloride at £ war risk insurance 
105 per ton free extra and subject to 

Bombay Harbour.works approval 

when licensed and 

subject to freight 

available in time, 

otherwise the goods 

will beshipped when. 

ever freight’ avail. 

able, and you are lia. 

ble to take delivery 

whenever shipped 

which please note. : 


It will be remembered that Himatlal in 
his affidavit of the-6th Ostober said that it 
was defendants’ practice to авверё an order 
only when they had aseertained that they 
would purshase the goods at an advantage 
to themselves, He has said in Court that 
this letter of confirmation was sent because 
they had reseived the telegrams of the 20th 
and 21st from В. Head & Co. and S. Reeve 
& Oo., and this confirms the statement in his 
affdavit.. Bat itis obvious that the letter 
of sonfirmation was misleading. They had 
not plaeed the plaintiffs’ order at £ 105 
per ton, nor had they reeeived any report 
in the terms stated in the letter, whieh 
as & matter of faet was made up from’ 
various telegrams received before the 
16th June. If they bad told the truth, 
the defendants would have written to 
the plaintiffs that they had sueseeded 
in buying the goods in England and sould 
deliver them to the plaintiffs at their prieo 
subjest to arrival. However that may Бе, ` 
the sontrast was made on the 25th June, 
The question for determination is, whether 
the plaintiffs had a right to demand delivery 
of their fifteen tons when the Keel ng and 


“the Ogilie arrived towards the ends of 


September with. seventeen and в half and 
ten tons respestively of Ohloride sonsigned 
to the deferdants, In seeking for the 
answer to that question no benefit will 
be gained by any attempt to  deeide 
whether the defendants were prineipals or 


- agents. 


In Paul Beier v. Ohotalal Javerdas (1) the 
е 


(1) 80 В. 1 at pp. 18, 28; 6 Bom. І, Е, 948, 
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defendants had aesepted an indent whish was 
drawn in very similar terms to the indent 
in this suit, though the terms were more dif 
fusely expressed and no seommission was 
eharged to the indentor; The defendants had 
purohased at a lower figure than that men- 
tioned in the indent and the . plaintiffs acn- 
tended that they were liable to assount as 
agents, Jenkins, О, J., said (p. 18): 

For the defendant it is argued that the 
legal relation eonstitnted by this dosument 
js that of prinsipal and agent, with the 
ineidents (ineluding the agent's liability to 
&esount) whish that relation ordinarily 
involves, The plaintiffs, on the other hand, 
maintain that the contrast is one of pur- 
ehase and sale, so that no liability to 
&sesonnt ean arise: and alternatively they 
contend that, if the eontrast is one of 


agensy, they are by the sustom of trade. 


under no obligation to aecount, It appears to 
me that the method of approaching the eae, 
whieh these rival sontentions invite, is un- 
S&tisfaetory: eash is based ^on too superfisial 
a view of the position; the ease is (in my 
opinion) not one to be deeided by an attempt 
to bring the sontraet within the one or 
the other of the two oategories of sale or 


agency ; the provisions of the dooument аге. 
equivoes!, коше lean towards the one rela.. 


tion, some towards the other. Therefore 
we must examine the doeument asa whole 
and in its several parte, and 


appears to me) san it be determined whether 
or not an obligation to aesount exists. To 
plaee the Court in full possession of these 


surrounding sireumatanees the plaintiffs pro. - 
posed to lead evidenee in order to show. 


_ that assording to sommercial usage in Bom- 


bay, when business was done on indents 


like the present, seeonnts were never given, 


as the profits were the importer's remunera- 
tion, and that this has been repeatedly re. 
sognized even by the defendant," 

The learned Chief Justiee then reviewed 
the evidenee whieh had been reeorded regard. 
ing the alleged eustom and eoneluded (p. 23) 
that: . 

“According to the eustom of trade in 
Bombay, when a  merehant requests or 
authorises a firm to order and to buy and 


send goods to him from Europe at a fixed. 


price net, free godown ineludind duty, or 
free Bombay Harbour, and no rate of 
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also the. 
surrounding sirsumstanees, for thus only (as it. 


989 


remuneration is speeifiealy mentioned, the 
firm is not bound ќо &ssonnt for the prise 
at whieh the goods were sold to the firm by 
the manufaeturer." 

This is merely the resognition of the 
general prinsiple that where there is a usage 
of а partienlar trade, parties who engsge 
in that trade mast be taken to introduce the 
terms of that usage by implisation in their 
It will be noted that the defend- 
ants urged that the indentor was brought 
lata direst relationship with the manufacturer, . 
and mush was sought to be made of the 
fast that in some instanses ingoises had 
bsen sent direst to the indentor, but the 
learned Ohief Justiee considered that in 
none of the instanees speeified had the faet 
been of value, besause in them the indents 
hid been addressed direct to the home firm. 
For the plaintiffa it was argued that they 
looked for their profits to the difference 
between the indent priee and. the prise at 
whish they bought, and Jenkins, C. J., son-. 
sidered that it made no differense if the 
importing firm reseived eommission from the 
manufasturer. To instanee the danger of 
generalising on this matter I may refer to a 
resent ease whieh was tried before me in 
whieh the indent (in very similar terms to the 
one in that ease) was not addressed to the 
manufacturer, but still the invoiee was ad. 
dressed to, and the drafts were drawn on, the 
indentor while the importing firm admitted 
their only profit was the sommission they 
resgived from the manufaetarer, while in an 
unreported ease of Gorio v. Pandu: How 
[Appeal No. 47 ot 1914, desided by Seott, C.- 
J , and Davar, J., on 4th Mazeh 1915 (Unrep.)] 
on а similar indent as the invoiees were 
addressed to, and the drafts were drawn on, 
the indentor, the Appeal Oourt held that as 
soon as the order was plaeed, privity was 
established between the manufacturer and 
the indentor. 

The question, therefore, whish may arise 
under the вопёгавё sreated by the indent 
and its aeseptanse will vary  &esording to 
the sourae of business pursued by the 
aeseptor with his -eorrespondent in 
Europe, and it is this uncertain factor, 
eombined with the equivocal terms of the 
„вопёгавё, whieh makes it undesirable to 
attempt to put the sontrast in one or the 
other of the two eategories of sale or ageney. 
Bash question must be desided aeeording to 
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the terms of the eontract and its surround- 


ing sirenmstanees. Looking at the doeumenta: 


in this oase, it would appear there was an 
order given by the plaintifs on the 16th 
Jane, whieh the defendarts informed them 
on the 25th June had been plased. The 
plaintiffs ‘then would only be entitled to 
delivery of the ‘goods arriving pursuant to 
tha placing of their order, They would not be 
eatitied to demand delivery of similar goods 
arriving pursuant to some other order. A 
eórisideration, however, of the oral evidenee 
may throw a different light on the rights and 
liabilities of the parties under the sontrast. 
Now the evidenee of-Ghellabhai was to 
‘the effect that in April or May hesuggested 
tò Himatlal that defendants should order 
from their Manchester friends ehemisals on 


the plaintiffs’ aesount and that he was told . 


by Himatlal on the 6th Jnne that his orders 
for fifteen tons Chloride and ten tons Caustie 
Soda had been placed with Measrs, Е. Head 
& Ос, of Manchester. | ns 
" In eross-examination he said that plaintiffs 
firm had dealings with R. Head & Oo, 
re was & 
а so he asked "һе defendants to 
order the goods, There was correaspondenee 
about the dispute (This has not been pro 
duced). He signed the indent beeause 
defendants ssked him to sign it, though the 
order had already been booked. He asked 
the defendants for в letter of sonfirmation, 
but that was a matter of form. He instrusted 
his Solicitors to that effect and they took 
down notes, Counsel was instructed orally 
for the drawing of the plaint as the plaint- 
ifs were in a hurry. It was a mistake when 
he said in his affidavit that plaintiffs’ order 
had been placed with Messrs. S. Reeve 
& Oo. He thought the order had been 
placed with Е. Head & Co. He mentioned 
S. Reeve & Оо. as he saw their names 
aa exporters in the manifest and thought 
they were & Manshester firm. He had seen 
the bills of lading of the seventeen and a 
bal tons per SS. Keeling on the 5th Osto- 
ber, ‘The exporters were R, Head & Oo. He 
did not see Б. Head & Оо. at the top of the 
i ding. 

de Wis referred to his indent of the 
12th June for Caustie Soda and he said the 
order for that һай been assepted also on the 
6th June. On the 12th the indentfor the 
Chloride ‘had not been prepared, He had 
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been asking for it sinse the 6th June.. He 
had asked Himatlal abont four times,but 
there was no correspondense on that subject, 
Apart from all other eonsiderations, if Ghel* 
Jabhai had told his Solisitors that the eontraot 
was made on the 6th June and the indents 
Exhibit A and Exhibit O were the only doon- 
ments formally resording that contract, they 
must have told Counsel and the plaint must 
shave been drawn aesordingly, and ‘Counsel 
could not possibly have drawn the plaint as: 
it stands, relying on an order given on the 
16th June and aecepted.on the 25th. More- 
over the indent should have been post dated 
to the 6th June. 

Fortunately the truth of the story oan ba 
tested by Ghellabhai's affidavit of the 4% 
Ostober. By that time he knew the Keeling 
and the Olan Oytlide had arrived.’ He had 
aseertained by inspesting the manifest of the 
Olan Ogilvie that she: bad brought ten tona 
of Chloride consigned by S. Roeve & 
Јо. to the defendants, but he did not know" 
how many tons had bsen brought by the 
Keeling or who were: the sonsignors. Then 
he also knew that the defendants had sold 
ten tons Их, SS. Keeling to a third 
party. So he swore that his order had been 
placed with б. Reeve & Oo, inorder to 
elaim delivery of the ten tons, Ех, SS, 
Olan Ogilvie, It is insoneeivable “that he 
eould have made this statement if he had 
known in May/June that the defendants 
were eorresponding with В. Head & Оо, of 
Manahester, had євеп some of the telegrams 
sent by them and had been told by Himatlal 
on 6th June that his order had been placed 
with R. Head & Оо. Thos statement is per- 
feotly consistent with the knowledge he de- 
rived from Exhibit O that his order had been 
plased with defendants’ Manchester friends, 
He elaimed the ten tons Ех, Olan Ogilv!e 
as he knew the seonsignors and thought 
they might be a Maneheater firm and also 
alaimed the balance from what had arrived 
by the Keeling. AE 

I do not think the point songht to be 
made by the plaintiffs regarding the word 
"Manshester," as it appeared in the indent 
and Exhibit C, is material. If the «ontraot 
goods arrived, it would not make any dif. 
e ferenee whether the defendants’ friends in 

Manehester or elsewhere had brought about 
their despateh. Asa matter of. fast it has > 
beeu proved that. the goods sonsigned by 
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both R. Head & Co. and S, Reeve & 
Co. started from Liverpool Ghellabhai sould 


not have thought that the plase where the 
defendants’ friends. sarried on business was 
of any importanse, as he must have known 
they would not be the: mannfacturers of the 
goods, and this is eorroborated by the faot 
that in the indent for the Canstie, Soda 
whieh, assording to Ghellabhai, was booked 
with R. Hand & Co, the word ‘English’ 
appears and not ‘Manehester.’ 

Himatlal said that Ghellabhai did not 
mention. Zino Ohloride before the 16th 
June, After he signed the indent the 
telegram B.13 was sent to В, Нәва & 
Oo, An indent had been given by the 
plaintiffs for Bleashing Powder from Japan 
on the 4th May and -snother for Caustio 
Soda on the 12th June. After he got the 
telegram of the 20th June from R, Head 
& Co., Ghellabbai oame to inquire about 
his indent for fifteen tons and: witness 
told him fen. tons had been booked with 


R. Head & Оо. and he was doing his 
, best to book the remaining five. He 
воша not send а  sonfirmation letter 


until he had. On the 23rd: Ghellabhai saw 
him again and witness told him the five 
tons had been booked with.S. Reeve & Co. 

Now it seems obvious to me that after the 
‘ pleadings were olosed, both Ghellabhai and 
Himatlal saw the diffioulties which would 
arise if-they were confined to their керебе 
eases ag therein set oat. 


If plaintiffs sould only olaim delivery of 
goods which arrived in pursnanee of eon- 
. trasis made by the defendants after the 

reseipt of the indent, then they sould not 

slaim delivery of any of the seventeen and 

a half tons Hx, SS. Reeling. It was 

nesessary, therefore, to endeavour to prove 

that plaintiffs! order was given prior to the 
sontraot made by the defendants for the 
seventeen and a half tons, It was argued 
that the fact that defendants ealled on.the 
9th May offering for fifteen tons Zine 

Chloride, taken with the faot that plaintiffs 

indented for fifteen tons, was & sorroboration 

of Ghellabhai’s evidence that he suggested 

that defendants should make the offer of the 

9th May. There is certainly а .aoineidense; 

but it is not suffisiently strong to eounter- 

balanes the evidence against Ghellabhai's 
_ богу, . 
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In my opinion, Ghellabhai's evidence вв 
to the negotiations for the purohase of Zine 
Chloride before the 16th June was wholly 
invented, after-he had had inspestion of the 
telegrams whish passed, between the defend. 
ants and: Messrs, R. Head & Co. А 

Oa the other hand, the defendante,, having 
stated that Exhibit C was written: after thay 
had booked.ten more tous with R, Head & 
Oo. and ten tons with S. Reeve & Co. 
(see Himatlal’s affidavit of the 6th Oatober), 
were bound to deliver assording as;the goods 
arrived whether consigned by К. Head & (Ja. 
or S. Reeve & Co. Himatlal іп his affidavit 
gave по. explanation why only five tons 
Ex. SS: Ogilvie should be delivered to the 
plaintiffs as stated in paragraph 7, 

The written statement was affirmed by 
another partner Shamlal Ніз name has 
not been mentioned either by Ghellabhai or 
Himatla), but he professes to have first hand 
‘knowledge of the fasts get out in paragraphs 4, 
5,6, 7 and 8. 

In paragraph 5 be ssys:— . ° 

“The defendants says that ont of the 
aforesaid ten tons whish arrived by the SS, 
Olan Ogiloie five tons were deliverable to the 
plaintiffs and five tons to .the other mer. 
sbanis with whom the eontrasts had been 
entered into with referense to the other lot 
of ten tons. The defendants say that the 
plaintiffs are entitled to delivery of goods in 
fulfilment of their contrast with tbe defend. 
ants only out of these whieh ‘were and might 
be reseived in exeaution of the said two 
later orders making up twenty. tons.” ; 

To get out of this diffienlty Himatlal swore 
that he told-Ghellabhai after the 2lst June 
that ten tons of the. order had bean booked 
with R, Head & Co. and that on the 23rd 
June he told Ghellabhai the remaining fiye 
tons had been booked with 8, Reeve. & Co. 
Yt Ghellabhai had been told this he wonld, 
Ithink, have repeated it in his affidavit. of 
the 6th Ostober. , 

In my opinion this story was invented 
after the written statement was filed, 

The.defendants, therefore, were in any 
event bound to deliver to the plaintiffs the 
ten fons whieh arrived Ex. SS. Ogilvie. 
But further the admissions Himatlal had to 
* make. in .вговв. examination, regarding, the 
prastiee of his firm with regard to indents 
reseived from their. sonslituents in Bombay. 
wore wholly at. varianse with {those set ont 
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in. paragraph 8 of the affidavit of the 6th 
Oetober, namely, that they only assepted in- 
dent&after they had aseertained thatthey sould 
in their turn purohase the goods profit- 
‘ ably. Plaintiffs’ indent for  Bleashiug 
Powder in · May was confirmed before the 
defendants sould have plaeed the order in 
Japan. Plaintiffs’ indent for Oaustie Soda 
~of the 12th June was signed after the de. 
fendants had boughtit themselves, 

On the 5th July Mesars. Ohunilal, Kal. 
yandas & Оо, signed an indent for two tons 
Zine Oholride. 

On the 7th July Méssra. B. Manilal & Оо. 
signed an indent for five tons Zine Chloride. 
* This was acsepted in the овца] form on the 
lith July, while Ohunilal’s indent was se- 
eopted afterwards. 

In all these four cases the suggestion in the 
' letters of confirmation, that the indents had 

been &esepted in consequence of the in. 
dentor's orders having been plased in Eng- 
land or Japan, was unfounded as the defend- 
ants in reality were agreeing to sell at the 
indentor's prises what they had already 
: bought on theiraesount. 
Himatlal had to admit that it was quite 
a usual praetioe for importers to have the 
~ goods in hand or booked before they take 
an indent form and that the sonditiou in 
' the indent that the indentor should psy 
two and a half per sent. commission was a 
- kind of way of getting a higher price. 
That appears to me to dispose of the 
` defendants’ sase. They have used the same 
forma for entering into sontracts with their 
- eonstituents throughout and they eannot be 
: allowed- to say, aseording as it suits them, 
that. they were only bound to deliver 
on a partisular indent when they had made 


- а вопёсвеё in England against that indent.: 


- There gan be little doubt that in this sase 
„е market had gone down below 8:105 
.in Oatober, they sould have tendered the 
Chloride to the plaintiffs, whether it was 
-ordered before or after the indent or 
whether it-aame from Keelzng or the Ogilvie. 
- Indent business sean be done in many 
‘ways, but there is no reason why, 
whatever the method employed, - the 
‘terms of the contrast should not bs set, 
out plainly and  séraightforwardly, «ае 
importer may eonfine -himself to buy- 
-ing only against order ressived, in whish 
..ваве he may undertake with the indentor 
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to supply the goods if and when they arrive 
at the indent prise, making his own profit * 
and sommiassion if agreed upon as well, or he 
may give his sonstituent’s name to his 
vendor so that the latter has the option to 
establish privity of contrast with the oon. 
stituent by invoising to, or drawing on, him 
when tbe importer only gets his sommiasion, 
and it is immaterial whether he gets it 
from both vendor and purshaser or from one 
of them. 

Bat if the importer buys on his own 
asaount as wellas for his constituents, then 
it is nesessary for him to make it slear in 


-his dealings with hid eonstituents what hia 
‘liabilities are under his eontrasts with them, 


lt he does not take this presaution, it eannot 
rest with him to dèside afterwards, as the 
market falls or rises; whether he shall deliver 
goods bought on his own aesount or goods 
whish ha says he has bought against а 
partisular indent. The defendants never 
informed the plaintiffs that they had already 
ordered twenty five tons, Ohloride on their 
own aedount, They assepted an order for 


"fifteen tons shipment as early as possible, 
` making at the sams time a falso representa» 


tion. What they had really done was to put 
themselves in a perfectly safe position before 
accepting the order. Their correspondense 
with R, Head Ф Оо, and S. Reeve & Co. 
has not been prodused and the- defendante 
had to admit that they did not give the 
names of their constituents to their friends 
dealt solely with the 
defendants and drew on them for the invoice 
value of the goods despatehed. Sush 
being the ease when the Ohloride arrived, . 
the plaintiffs were eulitled to say " Deliver to 
us under your contract,” and the onus would lie 
on the defendants to show that the Ohlorida 
was not free, They aannot satisfy that onus 


‘by saying that-they sold it on the 3rd 


Ostober, The question at iseus oan also bo 


- tested in a manner whish should ba eonslu- . 
:Bive.: Supposing the defendants had tender- 


ed -fifteen tons Ex, SS. Keeling, san it 


‘possibly bs doubted that the plaintiffs eould - 
‘have been bound to aesept them Р 


In ay opinion, the plaintiffs - were entitled 


‘in any event to delivery .of the ten tons 


Ex. S3. Ogilote and further on oonsidera- 
tion of fhe evidense, I thiak, they wore 
entitled tə delivery of thair fifteen -tons out 
of ths total quantity whish arrived by the. 


' 
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Keeling and the Olan Ogilvie at the end of 
September. ` 

As the plaintiffs have told a false story, 
I shall only allow them their eosts against 
defendants up to and ineluding the filing of 
the written statement, ineluding the sosts of 
the Rule. 


Z. К, Suit decreed. 


ALLAHABAD HIGH. COURT. 
Sxconp Civin Arrear No. 167 or 1920. 
Desember 9, 1921. 
Present: —Mr. Justice Rafique and 
Mr. Jüstiee Piggott. 
JAHANGIR KHAN-——DszrPENRDANT— 
APPELLANT 
^ versus › 
Syed ABDUR RAHMAN—Puarntise - 
AND Musammat AMNA BIBI— 


DgrENDANT— RESPONDENT. 
. Pre-emption—Wajib-ul-arz—Muhammadan lady 
‘yendor— Relation of deceased husband—Sharik aziz 
qarib or sharik aziz baeed—Muhammadan Law— 
Death and divorce, effect of. 


Underthe Muhammadan Law death or divorce 
dissolves the tie between the husband and wife and 
on the happening of either event-the relationship 


between the parties ceases, and much more soin ` 


the case of a woman who after the death of her 
first husband marries into another family. 

Therefore, an unole of the deceased husband of a 
Muhammadan lady who' subsequently marries into 


another-family is not a sharik aziz qarib or а sharik ` 


aziz baeed of the lady for the purposes of pre-emption, 
Sesond appeal from a deeree of the 
Sesond Additional Subordinate Judge, 


| Basti, dated the 12th January 1920, 


. Dr. 8. M. Sulatman and Mr. S. P. Sinha, 
forthe Appellant. ` : 
Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT,.—The only question at issue 
between the parties in the appeal before us 
is as to the eonstraetion of the words 
' “sharik -agiz qarib” and "sharik asic baeed” 
The vendor is a lady who was married tirst 
'to.one Inamul Haq. After the latter's death 
,she married one Bashir ud-din. She exeont- 
ed a deed of sale in respest of some of her 
property in favour of one of her eo-sharers, 
The suit ont of whieh this appeal has arisen 
was brought by the unele of her deseased 
‘husband for preemption, on the ground 
that under the terms of the wa;b-ul-are he 
had & preferential right to the vendes in 
spite of the latter being а so-sharer. in the 
village. The Court of first instance didmiased 
the slaim. On appeal the deeree of the 
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First Court was set aside, It is contended 
before us on behalf, of the defendant vendee 
that the view taken by. the lower Appellate 


. Court of the words “sharik agiz qarib” and 


"asharik aziz baeed” ia erroneous, Under 


-the Muhammadan Law death or divoree 
; dissolves the tie between the husband and 


wife. On the happening of either event the 
relationship’ between the parties seases, 


` Mush more would it be so in the sase of a 


woman who after the death of her -first hus- 


- band marries into another family. -On the 


facts in this case we are of opinion that the 
plaintiff pre-emptor eannot sueseed on the 
ground that he is either a “sharik aziz 
qarib” - or a “sharik айк baesd” -of the 
vendor, The appeal is, therefore, allowed, 
the deoree of the lower Appellate Court is 
‘set aside and that of the First Court restored 
with soats throughout- to the vendee, inslud. 
ing fees in this Court on the higher seale, 
І.Р, Appeal allowed, 


BOMBAY HIGH COURT. . А 
Original CIVIL JUBISDIOLOX, 
Maroh 24, 1919, 
- Present;i— Mr, Justice Macleod, 
NAZARALI SAMSUDDIN—Pratntivr 
А versus . 
MALWA & Co,—Deranpanr, : 
Contract—Indent, construction of-—Relatien between 
indentor and person supplying goods—Privity of 
contract—Breach of contract ~ Damages, i ` 


Plaintiff signed an:indent form addressed to the 


: defendant containing the following clauses;— 


"jJ, Ihereby request you to instruct your agents 
to purchase for me in Europe and Japan (if pessible) 
the undermentioned goods on my account and risk 


‘upon the terms and limits stated below, | 


- 9, It shall be optional with your agents to exeonte 
the whole or any part of this order and if more than 


топе report is given to me; the last one to be con- 


sidered as binding on me. Each lot or shipment to 
-be considered a separate contract, : 

8. Terms of payment. I anthorise you to draw 
upon me for the total amount of invoice in draft er 
drafts 80:30 days’ sight at current rate of exchange, 
and such draft or drafts I bind myself to accept on 
presentation and pay af maturity. In the event of 
the goods arriving before the drafts become due I 
agree to retire the: same. No claim shall:he raised 
by me before I accept and retire the bill or bills, 

4. Should I fail to accept or pay at maturity such 
draft or drafts I authorise you or your agent to 
dispose of the documents or goods either by private 
sale‘or gublic auction on my account and risk, with 
or without any further notice,and [ hereby bind 
myself to make good any loss or deficiency that 
may arise from such sale all expenses together with 
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usual brokerage and interest, waiving all claim ёо 
any advantage thereon.” 

Afew days later defendant. 
that his order had been placed. 

The goods arrived in due course from Europe 

-and the shipping documents, together with a draft 
for the total amount of the invoice, were presented 
to the plaintiff. The plaintiff accepted the draft, 
The defendant was drawee in case of need .The 
plaintiff failed to retire the draft on’ due date. 
‚ А few. months later the defendant, after notice to 
the plaintiff, retired the-draft and obtained posses. 
sion ofthe goods, The plaintiff thereupon offered. 
to pay the total amount of invoice and demanded 
delivery of the .goods, The defendant replied 
saying that the contract had been cancelled. 
Subsequently the defendant sold- the. goods, The 
plaintiff brought «the present suit for delivery of 
goods or the amount of difference between the 
market value of the goods on the date he offered to 
‚ pay the total amount and the amount due by him on 
the draft and in the alternative for damages for 
breach of contraob;in case it was held that the 
property in the goods did not pass to him: 

Held, (1) that the defendant which accepted the 
indent "became the plaintiff's agent to place his 
order ; .[p, 946, col. 2.] 

'(2) that the privity of contract was established 
‘between the plaintiff and the London firm with 
.Whom the order was placed and that the plaintiff 
bo) the purchaser from the London firm; {p. 946, 
col. 2, 

(8) that the property.in the goods remained with 
the London firm as long as the draft was not taken 
up ; [p. 948, col. 1.] 

(4) that the defendant had no right to cancel 
the contract and retain possession of the goods as 
his own, after he retired the.draft as the original 


informed plaintiff 


contract.of purchase and sale still existed; [р. 948, 
colg, .1,&:2. 
(5) that the property in the. goods .passed 


to the defendant when he retired the draft 
and under clause .(4).of the indent the defend. 
ant was, entitled only.bo dispose of the .goods 
‚ад. the; plaintiff's. account, that until he did so, 
the plaintiff's. right ss purchaser to .the goods on 
-payment existed and the defendant.had.no right.to 
refuse the tender.made. by.the plaintiff and that. the 
Deae s suit-must, therefore, be decreed, Гр. 918, 
со}, 2; 

oN«Roy d Оо. v, бит ana, Dalal. $.Co., 64 Ind. Cas. 985; 
.28 Bom. L.B, 1119, Paul Beier.v. Qhotalat Javerdaa, 
80 B. 1; 6 Bom. L. 'В, 948, Mahomedally .Ebrahim v. 
.Sohiller, Dosogne. & Co. 18 B. 470 at p. 474, .Ohitty's S 
„©. 0.À, 216;. 7. Ind. Dec. (х. в.).312, Ireland v, 
Livingston. (1871).6 H. L, 395; 41. L, J, 9. B. .201. 
197.1. T. 79, .Cassabaglou .v. .Gibbs, .(1883).11 Q: B; 
D. 797; 52 1..7. ©. В, 538;. 48. L. Т, 860; 32.W..R 
188 ала Gorio. v. Panduji Rowii, Appeal No. 47 о#.1914, 
. decided: by Scott,.0, J. and Davar, J. on. 4th. Maroh 
3915, (Unrep.) referred to, 


Mr: Bahadurjt, asting- &dvooate General, 
and’ Mr, Taraporévalla, for tbe Plaintiff. 

 Mesgrs; Kanga and Desai, for, the, Defendant, 

SUDGMEND,—The plaintiff is a hardware. 
moerehant sarrying: on -business- in Bombay: 
On the Ist May 1916’ he signed an ihndet 
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form addressed’ to ‘Malwa and Co, the 
trade name of Ardesar Bhikajee Мына the 


. defendant. 


The important printed alauses for the pers 
pose of the.ease are as follows :— 

“1, I hereby. request you to instruet. your 
agents to purehase for me in Europé and 
Japan (if possible) the undermentioned goods 
оп my aesount and risk проп the terms and 
limits stated below. 

2. Itshall be optional with your agents 
to exesnte the whole or any part of this order 
and if morethan one report is given to me 
the last one to be sonsideréd as binding on me, 
Eaeh lot or shipment to be sonsidered a 
separate sontrast. 

8. Terms of payment, I authorise you to 
draw upon me for the total amount of 
invoice in draft or drafts at 30 days! sight 
at eurrent rate of exshange and rush draft 
or drafs I bind: myself to-assept-on presenta. 
tion and pay at maturity, In the event of 
the goods arriving before the drafts besome 
No olaim 
shall be raised by me before I agsept and 
retire the bill or.bills. 

4, Should I fail to aesept or pay at 
maturity such draft or drafta I authorise you 
or your agent fo dispose of the doauments 
or goods: either by private sale or publio 
auction on my asconnt and risk, with or 
without avy further notise, and I hereby 
bind myself to make good any loss or 
defisienoy that: may arise from sush sale 
all expenses together with usual brokerage 
and interest waiving all olaim to any ad- 
vantage thereon." 

Then follow the pattisulars in writing, 

On the 4th May the defendant wrote to 
the plaintiff :— 

“Oar London House sable us that the 
lowest offer is £ 22-5 for the C, J. F. June 
shipment, please  sonfirm...Therefore the 
recommendation is that you should agree,” 

The plaintiff agreed, and on the 9th May 
the defendant wrote :— 

" We received aable today from опг Lon. 
don House that they booked 25 ton sheets 
at £ 22.5 for the О. І, F, Bombay shipment 
June,”  . 

A shipment of 18} tons arrived in Bombay 
jn August 1916, The shipping documents, 
together with a draft for 5 404-5.8 drawn 
on the plaintiff by Messrs. Brainer, Musset 
& Oo.; the London friends of the defendants, 
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were reoeived by the Eastern Bank and this 
draft was presented to and assspted by the 
plaintiff on the 3lst August. The defendant 
was drawee in ease of need. ` The plaintiff did. 
not retire the draft on the due date and the 
question of retiring the draft and taking up 
the goods remained in abeyanse until the 
14th Marsh 1917, when the defendant wrote 
to the plaintiff :— 

“Although to- day nearly seven months 
have elapsed still you have not as yet paid 
the moneys in respect of the above bill and 
for that we are reseiving strong blame from our 
party i in England. Do уоп, therefore, pay up 
soon within 24 hours the moneys in respest ` 
of this bill otherwise we shall sell off these. 
goods on your assount." 

Onthe 15th Marsh tho Eastern Bank 
wrote to the plaintiff that unless he retired 
the bill by the end-of the week they would 
have to obtain instruetions from the drawees 
(sic) as to the disposal of the relative goods. 
The same day the defendant retired the bill 
and ‘obtained possession of the shipping doou- 
ments, On the 27th Mareh, the plaintiff 
wrote to the Bank:— 

" With referense to yours of the 18th 
(Pl5fh) instant I beg to enclose herewith’ 
my sheque for Rs. 1,000 às margin on 
вовопоё of the above bill and the balanee 
thereof will be paid within about в fort- 
night.” - 

The Bank replied on the 29th Mareh that: 
the bill had been paid by the defendants and 
returned the eheque. 

` The defendant's Solieitors wrote to the 
plaintif on the 29th МагеЬ :— 

' As our olients were the drawees in ease: 
ofneed they were .sompelled to retire the’ 
draft which they did and took delivery of 
‘the goods and oanoellèd the indent and your 
order. We are now instrusted by our olients 
to resord that by reason'of your failure to 
perform your part of the ‘contract the said 
indent and the contrast therein “sontained 
were eanselled,” 

Plaintiff's Solicitors replied on the 30th 
Marsh: — c 

“Опт client never disslaimed hia liability 
to retire the draft and _was always ready and 
willing to pay the: ‘amount of it. There was 
then no failure on -our -elient’s. part to рег. 
form the eontract and your elientà were not; 
justified in-esneelling our “olieat’s indent and 
gontrast,” 
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They enslosed a blank sheque requesting 
defendant to fill it in for the amount of thea 
draft and interest thereon paid by him to the 
Bank and farther interést thereon, and to give 
delivery of the goods. The defendant’s 
Solieitors replied on the 4th April, returning 
the eheque аз there was no sontrast existing. 

On the 30th May the defendant sold the 
goods at a profit of Rs. 4,300. 

The plaintiff, however, was not aware of 
this and olaimed in the suit either- delivery 
of the goods or the sum of Rs, 3,052 8.0, ‘the’ 
differense between the market value of the 
goods on the 30th Marsh 1917 and the 
amount dus by him on the draft. And in 
the alternative if it was held that the proparty: 
in the goods did not pass to the. plaintiff, 
he claimed the said- sum as damages’ 
for breaeh of eontrast on the part of the 
defendant. 

The defendant in his written statement 
said he was advised that Messrs, Brainer, 
Musset and Co, were entitled to be 
heard as to how the profits realised on 


the sale should be dealt with and 
they were nesessary parties to the 
ап. They submitted that in the oireum. 


stanses mentioned in the written statement 
the property in the goods never passed to the 
plaintiff and the defendant was entitled to sell 
the goods as he did. 

` The important issues amongst those raised 
were :— 
(1). Whether the property in the goods 

had passed to the plaintiff P 

(2). -Whether the defendant was not 

entitled to put an end to the sontraet Ё 

(8). Whether the plaintiff was entitled to 
any and if so, what damages? 

' The answer to these depends primarily 
on the answer to the questions, what was the 
natare of the legal relationship established 
between the parties and what were their 
respestive rights and liabilities under the 
eontraet sreated by the indent of- the Ist 
May and defendant's letter of the 9th May? 
Though the volume of business transaeted 
in-Bombay through indents of a similar 
eharaster to the one in suit must be very 
great, these аге questions whieh are воп: 
stantly arising between the indentor and the 
person Sesepting the indent. The diffisuliy | 
in deciding. them lies in the- faet that though 
the form of indent used by: various ‘firms in 
Bombay may be the same in all important 
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details, the terms of the sontrasts entered 
into by reason of sueh indents allow for 
considerable variation in the manner of 
performanee of*the sontraot, во that a decision 
in one ease will not nesessarilyp be an 
authority for another. In my judgment in 
N. Roy & Оо, v. Surana, Dalal & Co. (1) 
I have referred at some length to the ease of 
Paul Beier v. Ohotalal Jarerdas (2), in whieh 
there was a dispute with regard to an indent 
very similar in its terms to the indent in 

. suit, and- Jenkins, О, J., said that the sase 
was not one to be desided by an attempt to 
bring the sontrast within the one or 
the other of the two sategories of sale or 
agensy. 

In the ease of Mahomedally Ebrahim 
v. Schiller Dosogne & Оо, (8) the 
plaintiff had signed an indent of а very 
similar sharaeter as the one in suit. As 
the goods indentel for did not arrive he 
sued the defendants for damages as if it 
were а contrast for the purshass of goods, 
The Cour§ held that the defendants were 
the plaintif’s azents to plase the order 
and thatthe r2lationship between the parties 
thoughout was one of prinsipal and agent. 
The defendants had a branoh in Paris 
to whom they (ransmitted the order for 
placing, and the Court seems {о have 
dealt with the ease on the sam? footing 
as if the coatrast had kean made by a Bon- 
bay frm with a foreign firm of eommission 
agents, Sargent, О, J., said: 

" Yt was contended fcr the plaintif that 
the indent, and the letter of 4th August, 
1887, (written by defendants to the plaintiff 
to the effest that the home firm had wired 
that plaintiff's order had been plased at his 
'inereased limit) constituted a contrast for 
sale by the defendants on ‘behalf of the 
manufasturer of zins in Paris,,..and tka’ 
when an agent enters into а oontraot, for 
a foreign prinsipal, the agent is liabls on the 
eontrast...’ 

But the indent is in form only а letter 
of instructions for defendant to .buy for 
plaintiff and in. the letter of the 4th 
August, the defendant only informs the 
pen that the instrustions Haye been 

” . 

(1764 Ind, бав, 935; 23 Boni, L, В, fiio " 

(2) 30 B. 1; 6 Bom. L. R. 918, 

(3) 13 B. 470 аб р. 474; Chitty a 8:0. 0, В. ud 1 

~ Ind, Dec. (N, s) 812, 
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earried out by plasing his order, by whioh. 
must be understood that а contrast of рше, 
ehase had been entered into with some 
manufasturers of zina.. It would be а strain- 
ing of language to hold that these dosuments . 
amount to a sontraet of sale entered into by 
plaintiff with defendants on assount of a 
foreign manufaeturer, Theindent contemplates 
the purshase by the defendants through their 
agents in Paris and the transaction, so far 
as the indent by itself is eonoernad, is tha 
same as if the plaintiff had written to defend- 
ants at Paris instrusting them.to buy for 
thom. Оп the authority of Ireland v. Living-- 
ston (А) and Oassaboglou v. Gibbs (5) the 
learned Judge was of the opinion that it was 
eonaluded that the relationship between the 
parties sontinted | throughont, - exoept for 
spesial purposes, to be one of: principal and, 
agent: and the question referred by the Small 
Causes Court, whether the relation of vendor 
and purehaser was established between the 
defendants and the plaintiff by the letter of. 
the 4th August 1887 whereby the plaintiff 
was informed that his order had been plased, 
was answered in the negative, 

There seems to me to be & radisal distino- 
tion between a contrast made by a Bombay 
merehant with a firm of foreign eommission 
agents to buy on his aasount and a eontraot, 

made by a Bombay merchant with a Bombay 
importing firm to place his order.in Europe. 
However that may be, the ease is an authori-' 
ty for the proposition that in the first, 
instanee the firm whioh aesepts the indent’ 
is the indentor’s agent to plaoe his order, 
What happens afterwards depends on the 
method employed by the importing firm. i in 
executing the order, 

It was desided by the Appeal Oourt in an, 
unreported ease [Qorio v. Panduje Rowjt, 
Appeal No, 47 of 1914, desided by Ssott,, 
О. J„ and Davar, д, on 4th Marsh, 1915 
(unreported) ] that, on the fasts proved, when. 
the order was placed, privity of eoniraet waa 
established between the indentor and the. 
firm in Europe with whom the order was 
plased. The goods were invoieed direst to. 
the -indentor by the European provider and 
ihe relative drafts were drawn on the 
So in this- case the defendants in- 


10 бет) 6H, Le 896; 41 L.J, Q. B; 201, 27: 
a [mm п Q. B. D. 797, 62 Le J. Q. В, 538; 48- 
І, 1, 850; 32 W, R. 188, 
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formed Messrs, Brainer, Musset & Oo. that 
‘the order had been given by the plaintiff, 
Assordingly Messrs. Brainer, Musset & Co. 
invoised. the goods direst to the plaintiff and 
drew on him for the invoise amount. Theres 


fore, it would appear that the plaintiff 


besame the purchaser from Messrs, Brainer, 
Mussett & Oo., who at the same time held the 
defendant liable in sage the plaintiff de- 
faulted. Then it is nesessary to determine 
the contraetual relationship between thé 


defendant and Brainer, Mussett & Co, Tho- 


defendant said that he sould not produsa 
any doeuments whieh defined this relation- 
ship, Brainer, Mussett & Co paid him a 
sommission of lj per aent, on all orders 
executed by them through his agensy, while 
he was responsible for the drafts drawn by 
them being duly retired. If- the indentor 
failed to аввер5 the drafts drawn by Beéainer, 
Mussett & Oo. or assepted them and 
failed to retire tham, he was responsible 
for any loss. Brainer Mussett & Co. did 
not. ooneern themselves after they had 
.üimeounted their drafts bayond paying 
him his eommission. The defendant evi- 
dently sonsidered that as he was liable for 
-losses be was also entitled to profits and 
when the goods in snit were sold he did not 
inform Morera, Brainer, Massett & Co. of the 
result of the sale, nor did he credit them 
with the profits. He treated them as his 


own property. In his eross.examinasion he - 


, endeavoured to. make ont that Brainer, 
Mussett & Со, had given him authority to 
„Boll the goode. As there was no evidence 
of sush authority, he then said he had an 
implied authority to sell as he was the 
draweea in ease of need, Bat he had. to 
admit that the suggestion that Messrs, 
Brainer, Mussett & Co. might ba interested 
in the profits ‘was made by by his Counsel 
who drew the written statement. 

On the 9th November 1916 and on the 
24th January 1917, Messrs. Brainer, Mussett 
& Оо, had written to the defendant asking 
him to see that the bill asseptsd by the 
plaintiff was paid, 

On the 26th "April 1917 they wrote; 

"Invoise 546 £404.88 Steel  Shebts 
Ex. SS, Massilia; We- note that your 
dealer has not taken up this bill and “that 
уоп hava dona so ‘youraslye: an& taken 
possession. of the- gozda for whiah wa thank 
you." rae 
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Evidently, the only matter whieh sonserned 
them was the taking up of the bill, 

Then, after receiving Counsel's adviae, 
defendant wrote on the 15th Marsh 1948 
to Messrs. Brainer, Mussett & Оо.:— 

“Ав we were drawes in бале of need and. 
we were responsible for the payment of the 
draft looking to your advantage we retired 
the whole draft and took possession of the 
goods with notice. to the dealer that hia 
eontraot was cancelled, . $ 

"Ourlegal advisers are of opinion that 
in any event N. Samasuddin has absolntely 
no olaim to the goods or the profits thereof. 

“Now the sum of 4,000 (the profits on 
sale) assording to the advices that we have 
obtained cannot in any way belong to N. 
Samsuddin. However, from the written 
statement you willsee that you may have 
to be added asa party to the suit, unless 
you resign in our favour all your elaims,if 
any, over the sum of 4,000 and odd. Of 
course we submit that we became the owners 
of the goods as soon as we retired the- 
draft.” | 

“We shall thank you mush if you send 


.us your letter, stating that what we have 


done is quite fair and just giving us autho- 
rity to canoel the sontraet and take posses- 
sion of the goods by retiring your bill if the 
dealer failed to take up the goods on due 
date." Nus 

Mesars, Brainer, Muasett & Co. replied by 
their letter of the lst May 1918 :— 

" By not retiring the draft at due date 
N. Samsuddin forfeited all his right to the 
goods as they then remained in our possession 
to do what we liked with, We acsordingly 
requested you to retire the drafü and when 
you did go on or about the 15th Maroh last 
year, the goods immediately besame your 
prope:ty. We have by allowing you to retire 


‘the draft relinquished all our lien on. the 


goods and any profit thereon, In our opini- 
on N. Samsuddin has no right whatever 
to either the goods or the profit, The goods 
were ours until he retired the bill, terms 
being doouments against’ payment, and when 
he omitted to retire the billat due date, the 
goods atill remained in our hands to do what’ 
we liked with and if we had liked we would 
have old them to any buyer. In exersisa 
of this right we requested you to take them 
up, whieh is equivalent to selling them to 
you,” | А 
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If this letter.be taken as stating the terms 
of business previously agreed upon between 


the defendant and Brainer, Mussett & Co. 
those terms are entirely different to what the 


defendant stated they were in his evidenee. 


and what by his вопдпеё he aonsidered them 
to be. ; 

Moreover, no letter has been put in from 
Branier, Musett & Co. requesting thé defend- 
ant to retire the draft. He was requested 
to see that it was paid by the plaintiff. 
They were right in saying that the prop- 
erty in the goods remained with them as 
long asthe draft was rot taken up. In 
any event, they were wrong in thinking 
they had done anything whereby the prop- 
erty in the goods passed to the defendant, 
If the property passed from Brainer, Mussett 
& Oo., the plaintiff's vendors, to the defend- 
ant that воша only have been due to 
what the defendant did aesordiong to the 
terms of the contract previously arrived at 
between them and Brainer Mussett & Oo. 
with regard tothe manner in whieh their 
business should be sondueted. For these 
terms, Ithink I must rely on the defend- 
ant’a evidense, eorroborated by the passage 
I have underlined (italicised) in his letter of 
the 15th Mareh 1918, rather than on the letter 
of the Ist May of Messrs. Brainer, Mussett 
& COo., whieh wae written after the pleadings 
were elosed, for а particular purpose. I 
think I musttakeit that Messrs, Brainer, 
Musett & Oo. were only eonserned with 
their position as drawers ofthe bill, butas 
long as the bill was not retired they remain- 
ed owners of the goods. If both the plaintiff 
and defendant failed, they would have to take 
up the bill themselves. If either of the 
plaintiff or the defendant tock up the 
bill, there was an end of the matter as far as 
they,.the drawers, were soneerned. 
defendant took up the bill, the property 
in the goods passed to him either direetly 
or impliedly.according to terms of busineas 
arranged between him and Mesers. Brainer, 
Musett & Со, and obviously he^was bound 
to informthe plaintiff that the property in 
the goods had so passed. : 

Defendant gave notice io the plaintiff on 
ihe 29th Mareh 1917 tbat he had retir&d 
the draft, but he failed entirely to realise 
what was the legal position on that date 
under his eontraot with the plaintiff. ' The 
original sontraet of purshase and sale still 
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existed. What he purported to eaneel wase 
the indent and sontraet. therein contained, 
but he had no right to eansel that sontrast 
and retain possession of the goods as his 
own. А 
Now the last elause of the indent provides 
for the failure of the indentor to retire the 
draft. The defendant, therefore, was 


- relegated to his rights under that elause 


and he  oonld only take action under 
it. It is umneeessary to eonsider whether he 
eould exersise those rights as prinsipal or 
agent, By retiring the draft himself tha 
property in the goods passedto him and 
he was entitled to dispose of the goods on 
the plaintiff's acaount, but until hadid so 
the plaintiffs right as purehaser to the 
goods on payment existed and the defendant 
had no right to refuse the tender made 
by the plaintiff on the 30th March. | 

The plaintiff, therefore, is entitled to the 
relief he elaims. 


Z К, Suit decreed, 


ALLAHABAD HIGH COURT. 

Отт Revisrox No, 65 or 1921, 
December 21, 1921. 
Present:—Justiee Sir P. О. Banerji, Kr. 

, RAHMAT ULLAH AND OTHERS— 
DSFENDANTB— Å FPLIOANTS 

| ; versus, 

Rat Saheb Ohaudhri DHARAM SINGH— 

. ,  PiammgF—OProsiTE Parry, 

. Civil Procedure Code (Act V of 1908), з. 116— 
Revision— Application to withdraw suit. with liberty 
v bring fresh suit—Order—Jurisdiction, ewercise 
Of: 


.In simply making an order- “allowed,” on an 
application to withdraw suit with liberty to bring 
a fresh svit without considering whether there was 
any or what defect in the suit or what other reason 
existed on account of which the suit was likely 
to fail, а Court cannot be-held to have exercised. 
its jurisdiction in the matter of the application and 
to have considered and decided it, [p. 949, col, 1;] 

Суй revision from an order of the 
Muneif, Amroha, dated the 2nd April 1921. 

Mr. & A. Haidar, for the Applieants, 

Mr, P. L. Baiierjt, for the Opposite Party. 

JUDGMENT,—This is an applieation for 
revision made under the following siream. 


', 
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HARDANDAS PALADROY €t. SUNDER. 
stanees. The plaintiff brought а suit 
. aiming several reliefs, Some of these 
reliefs were granted by the Court of first 
instanee, whieh deereed a part of tke 
elaim and dismissed the remainder of it. 
‘The defendant submitted to the desree, 
but the plaintiff preferred an appeal as 
regardsthe portion of the slaim whish had 
been dismissed. The lower Appellate Court, 
being of opinion that the Court of first 
instanee had not desided the ease properly, 
remanded it to that Court with dirastions to 
re-try it, When the ease went to trial, the 
plaintiff put in an applisation in whish 
‘he stated that the defendant had submitted 
to the desres granted to him (the plaintiff’, 
but that the plaintiff did not wish "for some 
reasons and defects" to proeeed with the 
suit, and asked that he should be permitted 
to abandon that part of the suit whieh had 
been originally dismissed by the Oourt of 
fivat instanea with liberty to bring a fresh 
suit. Не did not in the applieation assign the 
ressons for whieh he · wishéd ta withdraw 
from the suit, nor did he atate the defeats 
whish presluded him from earrying on the 
suit, Оп this applisation the only order 
passed by the Court was, "allowed." From 
this order of the Court of first instanaa the 
present applieatior for revision has baen 
brought under seetion 115 of the Code of 
Civil Prosedure. In my opinion the Court 
of first instanse must be held not to have 
exereised its jurisdistión as required by law. 
It did not eonsider.whether there was any 
or what defeat in the suit or what other 
reason existed on aesount of whieh the suit 
was likely to fail, and it apparently did not 
sonsider anything in the matter. So that 
in simply making the order "allowed," it 
-eannot be held to have exercised its jurisdie- 
tion in the matter of the plaintiff's appliea- 
"tion and to have sonsidered and deeided it. 
In this view I must send bask the oase to the 
Court of first instanae, with direetions to take 
up the application of the plaintiff for leave to 
withdraw and to consider itand then pass 
orders in sesordanee with law. Oosts here 

and hitherto willabide the result. 

3. P. Application allowed. 


INDIAN OASHS, 


949 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
Firer Огун, Arrear No. 628 or 1920, 
May 27, 1921. 
Present :—Mr. Saunders, J. C. 
HARDANDAS PALADROY —PrAINTIFF 
versus 
SUNDER —DzrsxpANT, 

. Partition—Olaiih cannot be resisled —Inconvenience 
and difficulty of partition —Hemedy—Partition Act (IV 
of 1893), в. 2—Party-wall, stair case, partition of, 

A claim by a co-owner to partition cannot 
ordinarily be resisted even where the claim causes 
inconvenience and difficulty of partition, |р, 951, 
col, 2.] ' 

Mayfair Property Co.v. Johnstone, (1894) 1 Ch. 
608; 63 L. J. Oh. 899; 8 В. 781; 10 L. Т. 485, Cubitt v. 
Porter, (1828) 8 B. & О, 257; 2 Man. & Ry. 267; 0 L. J. 
(o. в.) К. В. 306; 103 E. В. 1039; 32 R. R. 374, 
Govind Annaji Bodhani v. Trimbak Govind Dhane- 
shwar, 6 Ind. Oas. 621; 12 Bom. L. R. 863; 86 
B. 275, Mitta Kunth Audhicarry v. Neerunjun 
Audhicarry, 14 B. L. В. 166; 22 W. В. 481, Gobind 
v. Narain Das, 29 P. В. 1882, Debendra Nath v. Hari 
Das, 7.Ind, Cas 844, 150. W. N. 662; 180, L. „Я. 
322, Mahomed Ibrahim v. Haji Mahomed Ibrahim, 
7 Bom, L. 8.482, Ashanullah v Kali Kinkur Kur, 10 
О. 675; 5 Ind. Dec. м. s.) 453, referred to, К 

If, however, the decree for partition is found * to 
cause undue inconvenience, it is open to either 
party still to apply for its modification by the 
application of the Partition Act. [p. 952, col, 1. 

Bai Hirakore v. Trikamdas, 32 B. 103; t0 Bom..L. В. 
28, Kadir Bacha Saheb v. Abdul. Rahiman Saheb, 24 


M, 639, referred to. 5 ни 
Aparty-wall and a stair саве were partitioned. 


in this case. 

Appeal, 

Mr. P. N. Ohart, for the Appellant. 

Mc. A. О, Mukerjee, for the Raspondent, 

JUDGMENI.—The plaintiff and the 
defendant, or their pradesassors-in-title 
jointly purehased a piesa of land in the 
Town of Mandalay and built a dwelling. - 
house проп it, The hoase was what would 
be known in England as а semi-detashed 
house. Hash party ossupied one portion of it. 
The houses were divided by a party wall, whieh, 
however, did not extend to the whole depth of 
the house. Atacertain point in the interior 


- of the house the wall divided into two parts 


up to the outer wall, the враве between 
the two parts forming the well ofa stair- 
ease whish aseended, apparently, to the 
roof, whish gave sceess to the rooms on 
the first foor of the two buildings, and 
has been used in sommon, Referense 


. may'be made to Exhibit 1 in Suit №, 8 


of 1918 of the District Court, Mandalay, 
in whieh the predeeessorssin-tille of the 


Q 
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parties set out the eireumstanses of the 
purehase of the land and the arestion of 
the house, divided the land equally between 
them and also declared that the buildings 
upon the land belonged respeotively to the 
persons who received the land at this 


division. In Suit. No. 154 of 1917 of the 
Distriet Court, Mandalay, the present 
“defendant Sunder sued ~‘the present ` 


appellant Hardandas Paladroy, complaining 
of ertain aots of the said Hardandas 
Paladroy and asking for a declaration: of 
her right to a certain party wall and 
for other reliefs, That suit was settled 
by compromise whish was embodied in 
the deeree, and, by the 7th paragraph of 
that compromise, the parties admitted that 
“the. main staircase and the well in the 
middle of the main building dividing the house 
into eastern and western halves belong jointly 
to the plaintiff and the defendant.” Har- 
dandas Paladroy subsequently proceeded to 
ereat a third story on his roof, using the 
party wall for that purpose, In Suit No. 8 
of 4918 of the Distriet Court, Mandalay, the 
.present defendant, Sunder, sued Hardandas 
Paladroy and obtained an injunation res- 
training him from suah building, and he 
- has now sued Sunder in the Distriet Court for 
a partition of the party wall and the stair- 
vaso. The Distrist Court has given him а 
desree for partition of the party wall but has 
rafused to deoree а partition of the stair- 
ease, and both parties have now appealed. 
The ' plaintiff Hardandas Paladroy olaims 
that he is entitled as of right toa partition of 
the stairsesse. The defendant urges that 
the plaintiff was not entitled to а partition 
' of the party wall, Plaintiff-appellant bases’ 
his claim upon the English Law as set out in 
reported eases, and'urges that that law ів іп 
ascordance with justice, equity and good son- 
$eiense, that it ought ёо be applied in the 
desision of the present suit, and thatit has 
in faet been applied in the desision of similar 


suits in India. The defendant's contention is ` 


that the English Law should not be applied, 
that it is not nesessarily applicable, that 
the Couris in India have not as a matter 
of faot gone во far in enforsing partition in 
India as the English Courts; the Eng- 
lish Law whieh is applieable to differenj 
circumstances is not necessarily а just seri: 
terion of what is equitable and fair in India, 
` and in the present ease the partition of ihe 
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jointly owned party wallis neither nesessary 
nor desirable, but on the sontrary it is extreme- 
ly undersirable, and the partition of ‘the 
stairaase, as to whish she supports the desree 
of the District Oourt, would eatirely destroy 
the value cf the stair sase and that it ehorld, 
therefore, not be allowed. The . Distriet 
Oourt has quoted in its judgment all or 
nearly all the eases. relied on by the 
parties, There appears to be no doubt 
that. in England the view is asoepted that, 
as between tenants-in-sommon, a partition 
of the property held in common may be 
claimed as of right, and eannot be resisted 
on the ground of ineonvenienee or even, 
apparently, of the risk of destrustion of 
the property of the person against -whom 
partition ig:sought. The plaintiff-appellant 
relies upon the ease of Mayfair Property 
Оо. v. Johnstone (1), The law, aa stated 
there and as illustrated in the judgment 
quoted therein, appears to support ios 
view taken by the. plaintiff-appellant. : 

the ease of Oubi v. Porter (2) Bella 
J., appears to have remarked that "it the 
wall stood partly on one man’s land and 
partly on another's, either party would have 
a° right t3 pare away the wall on his 
side so as to weaken the wall on the 
other, and to produse. a destruetion of 
that whieh ought to be the sommon prop- 
erty of the two.” 1 do not quote thia 
authority as justification for a person who 
has obtained partition and who thereupon 
proseedsa to destroy his neighbour’s property, 
but as showing ihe. absolate resognition 
whieh is afforded by the English Oourts 
to the rights of owners of property. There 
appears to me to be no doubt that the 
general right of partition is recognised 


by the Courts in India, but a distinetion ` 


appears to have been drawn in oertain 
saces where partition is either impossible 
or would destroy or very seriously impair 
the utility of the: property to be partitioned. 
The only ease, however, in whieh I have 
been able to find that the impossibility 
or the insonvenienee of making a partition 
has been acseepted as a reason for leaving 
the property undivided is the ease of 
Basaunta Kumar Ghosh quoted as à foot-note 


a ПО 1 Oh. 508; 68 L. J. Ch. 399; 8 Б. 781 


(2) p 5 8 B. & O, 267; 2 Man. Du 265 6L. J, 
(o, в.) K, B 806; 108 E, В, 1089; 32 В, R, 874, : 


` YOL 
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at page: 555* of -Volumes XV, Onleutta 
Weekly Notes. In that sase the plaintiff 
tlaimed to be entitled to a 1-20th share 
in a tank whieh was one bigha in extent, 
The Judges thought that it would be very 
insonvenient, if not impossible, to divide sneh 
&-tank into 20 parts aud that it was a 
very excellent arrangement for the plaintiff 
that the tank should remain in the enjoy- 
ment of himself and the other oo-parseners; 
In the ease of Govind Алпај Bodhant v, 
Trimbak- Govind Dhaneshwar (3) the Bombay 
High Court held that it was the role of 
Hindu Law that rights to water and wells 
belonging to a joint family are indivisible 
if they are numerisally unequal. Apart 
from the role of Hindu Law, whieh of 
course is not applicable here, it sertainly 
appears that the division of an unstablé 
substanse, such as standing water, must 
be diffisult if not impossible, but that the 
Courts in “India endeavour to avoid the 
refusa] of partition would appear from the 
ease of Mitta Kunth Audhicarry.v. Neerun« 
jun Audhicarry (4), in whieh the rights of 
the joint owners to worship an idol were 
divided by allowing them to worship by 
turns, In the sase of Gobind v. Ауа 
Dos: (5) the plaintiff was allowed | 

partition a shop, although it was ierit 
ont and apparently admitted that suah 
partition would injuriously affeet the 
defendant. The Court said that "the de. 
fendant may be pub to insonveniense, but 
that is insidental to the nature of his 
interest inthe shop; and he eannot resson- 
ably complain  beeause being a joint 
owner, he is subject to insonvenienees 
from which a sole owner of the property 
is free." In Debendra Nath v. Hari Das 
(6) the plaintiff, being entitled toa share 
in oertain property, olaimed to bs put in 
possession at a valuation. The Court held 
that he was not entitled to sneh possession, 
Both parties agreed that the nature of the 
property was sush' that а division amongst 
all tbe share-holders sould not reasonably 


or sonveniently be made, and the Court: 
{3} 61144, Oas. 521; 12 Bom. L. `'R. 853; 36 B. 


276 
(4) li B. L. R. T 22 W, В. 487. 
(5) 29 P, R, 1882. 
E. (6) т Ind. Cas, 844; 15 0, W. N. 552; 18 OLJ. 
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*See Basaunta Kumar Ghosh v. Мой Lal Ghosh, 11 Ind, 
Сав, 870; 15 O, W, N; 555 note; 6'C, ká J8 note —[Ed,] 
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dirested that there should be a sale of 
the property under sestion 3 of the 
Partition Aot of 1893. The property thera 
in suit was a dwelling-house and the 
plaintiffs alleged that they were entitled 
fo a 2-3rd share; bat the property itself 
was vary small and part of it was sovered 
with strnotures. In the ease of Mahomed 
Ibrahim vw. Haji .Mahomed Ibrahim (7), 
the ease of Ashanullah v. Kali Kinkur Kur 
(8) was referred to with approval. In 
that it was stated that the prinsiple in 
these cases of partition is that if & 
property вап be _ partitioned ` without 
destroying the intrinsio value of the whole 
property,: or of the shares, sush partition 
onght to be made. If, on the-sontrary, no 
partition ean һа made without destroying the 
intriusic value, then в money compensation 
should be given instead of the share whieh 
would fall to the plaintiff by partition," 
and it is laid down as а leading 
prineiple of law in eases of partition 
that ' ‘where several persons are eo-owners 
or eo-sharers of immoveable property, parti. 
tion should be effeated between them *by 
giving to each his share in spesie so far as 
is practicable,’ The Partition Aet of 1893 
provides an alternative for partition by way 
of sale, but this is an alternative whieh 
eannot apparently be given effest to exeept 
upon the applieation of one of the eo-owners 
ог в2-рагвепегеє having at least an interest 
to the extent of ona moiety in the property. 
I am of opinion that none of the sases quoted 
find none of the oases relied upon by the 
defendant-appellant i is an authority for the 
view that а elaim by а eo-owner to partition 
san ordinarily. be resisted, Even where 
the elaim isa slaim to a share in sush a 
thing as а tank, apart from Hindu Law, it 
does not appear to me that the defendant 
eould resist a elaim fcr .partition: sueh 
a partition might be made by allowing 
the parties assess to the tank in turns, or 
by metes and bounds, and any party find- 
ing such в partition undesirable would have 
a remedy by invoking the aid of the Parti. 
tion Act. The - plaintiff appellant appeara 
here to have been alearly entitled to a parti- 
tion of the party wall and the defendant. 
appellant’s appeal must be dismissed. Аң 
e. 


(б) Т Bom. L. В, 482 
(8) 10 C, 675; 5 Ind, Dec. (м, в.) 458, 
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to the stairease no doubt а partition, whieh 
will have the effeet of redneing its width to 
one foot four inehes, will very seriously 
diminish its utility, but that in itself does 
not seem to be a reason why partition should 
be refused. I should have been prepared 
to order the sale of the stairease under see- 
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tion 2 of the Partition Aet if either party had ' 


applied for this course, and it appears to me 
that’ this would have been a reasonable 
solution of the difficulty. There is, however, 
ample authority for the view that if the 
deeree is found to eause undue ineonvenisnee, 
it will be open to either party still to apply 
for its modifieation by the applieation of the 
Partition Aet; see forinstanse the sases of 
Bat Hirakore v. Trikamdas (9) and Kadir 
Bacha Saheb v.. Abdul Rahiman Saheb 
(10). At present it will be suffisient to 
order the partition of -the stairease by the 
drawing upon the stdirease of a line from 
the centre of the party wall along the centre 
of the stairease. The portion falling on the 
plaintiff-appellant’s side of the line will be 
his property up to and ineluding the ground . 
upon his side and the portion whieh falls 
upon the side of the defendant-appellant's 
` building will be the share of the defendant- 
appellant. Ав the defendant appellant has 
failed throughout, shé must pay che plaint- 
iff’s вовів in both Courte. I do not think it 
is necessary to deside the question of the 
value of the property in suit. Admittedly 
the only objest of doing so would be to 

. enable one or either of the parties to appeal 
to His Majesty's Oouneil and I am of opinion 
that it is no duty of this Court to deeide a` 
question of the kind before it arises, 


J. P. Order accordingly. 
(9) 82 B. 103; 10 Bom, L. R..28. 
(10) 24 M, 630. 





ALLAHABAD HIGH COURT, 
* Grocoxp От. APPEAL, No. 130 оғ 1920. 
Desember 21, 1921, 
Present:—Mr. Justise Ryves and 
Mr. Justice Gokul Prasad. 
AJODHIA PRASAD—Prarntirs 
— APPELLANT 
versus 
MAJIDAN—Devenpanr 
— RESPONDENT, ` 


Musammat 


Pleadings—Practice—Appeal—New point, when te ar 
raised, Е 
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A Oourb ought not to allow anew point to be 
taken for the first time in appeal, when it is im: 
possible for it to come to a decision on the point in 
the absence of any evidence. [p. 952, col, 1.] . 


Second appeal from a desresof the Addi. 
tional Subordinate Judge, Budaun, dated the 
13th September 1919. 

Mr. D, O. Banerji, for the Appellant. 

Dr. S. М, Sulaiman (for whom Mr. M, A. 
Aziz), for the Respondent, 

JUDGMENT,— This appealarises ont of 
а suit for gale on a mortgage exesuted by two 
Mubammadan ladies in favour of the plaint. 
iff fora sum of Hs, 50. ‘The first of these 
ladies did not defend and the &eeond is dead 
and is represented by her daughter, the 
defendant No. 2. Нег main defense to the 
suit was that no consideration passed, but 
that if it did, the money was paid to the first 
defendant and not to the second defendant’s 
mother. The Court of first instanae on the 
pleadings framed two issues only: (1) Is the 
deed in question & mortgage deed? If .80, 
is it valid and for eonsideration? Are the 
defendants bound by itP and (2) To what 
relief, if any, is the plaintiff entitled Р 

Evidence was led on these issues and in 
the result the Trial Court deereed the plaint- 
iffssuit as brought. The defendant appeal- 
ed and attaeked all the findings of the First 
Court and for the first time pleaded that 


Musammat Sarwarunnissa was a pardanashin ^ ` 


lady and that it had not been shown whether 
she had independent adviee about the deed 
or not. The Appellate Court upheld all tha 
fiudings of the First Court, but on this new 
ground of appeal it held- that Musammat 
Sarwarunnissa was a pardanashin lady and 
that it had not been shown by the plaintiff 
that she had independent  advioe before- 
exeenting the deed, and on this ground it 
allowed the appeal and dismissed the plaint. 
а suit, This was purely a question of 
faot and it sould not be desided _without 
evidence having been taken, Oa appeal 
before us it is sontended that it was 
not open to the lower Appellate Court 
to allow this point to be raised, as it had 
not been raised in the pleadings and 
no evidence whatsoever had been given 
by either party on the point. It appears 
from an affidavit whieh has been filed 
in this Oourt and whieh is not shallenged 
that on the appeal coming on for hearing and 
arguments before the lower Appellate Court, 
objestion Wag taken on behalf of the plaintiff. 
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respondent to the hearing.of this new ples, 
but nevertheless arguments were heard and 
the Judge has based his desision on this new 
point. It seems to us that it was impossible 
for the Court to have some toa desision on 
this point in the absense of any evidenss, In 
our opinion we think the Court below ought 
not to have allowed the point to be taken 
for the first time in appeal. We, therefore, 
allow this appeal, set aside the desree of the 
Oourt below and restore that of the Court 
of first instance with oosts, ineluding in this 
Court fees on the higher seale. 
J Р. Appeal allowed, 





UPPER BURMA JUDIOIAL COMMIS. 
- SIONER’S COURT. ^ 
Sconp Отт, Appear No. 382 ок 1920. 
June.7, 1921. 
Present: —Mr. Brown, A. J, О. 
MAUNG: KYIN PEIN AND OIHERS— 
DEFERDANTS— APPELLANTS 
А . versus 
MA PWA ME AND ANOTHER—P LAINTIFFS 
—RESPONDENTS, 


Civil Procedure Code (Act Уо} 1908), s. 11,O.II, 7.2, О. 
XXI, rr, 18, 66— Mortgage—Interest payable monthly— 
Buit for interest only—Bubsequent suit for principal 
and interest not barred—Auction.purchaser—Morigage 
not -notified—Mortgagee—Lien—Minor | mortgagee— 

Estoppel. ^ 


Whore in a mortgage-deed providing principal to 
be paid after a year there is a distinct and 
separate covenant to pay interestevery month, the 
mortgagee can claim his principal when he wishes 
to do so, but meanwhile, and for so long as he 
does not choose to exereise this option, the interest 
will be paid every month and the failure to pay 

. interest every month, as promised, gives rise to a 
separate cause of action and a previous suit for 
interest only does not bar a subsequent suit for 
principal and interest. Гр. 954, col, 2.] . Е 

Yashvant Narayan Kamat v. Vithal Divakar 
Parulekar, 21 B. 267; 11 Ind. Deo. (w. &) 181, 
roferred to. 

Ordinarily an auotion-purohaser purchases only 
the right, title and interest of the judgment-debtor, 
but where a mortgagee in execution of a simple 
money-deoree against his mortgagor attaches and 
sells the mortgaged property without disclosing his 
mortgage lien, he is estopped from afterwards claim. 
ing that lien as against the auotion-purchager, and 
the fact that one of the mortgagees is a minor does 
not also operate to keep the mortgage alive so far 
as hia interests are concerned. [p. 955, cols, 1 & 2.] 

Nursing Narain Singh v. Roghoobur Singh, 10 О, 609; 
Б Ind, Deo. (x. в.) 408 and Ramchandra Vithuram v, 
Jairam, 22 В. 686; 11 Ind, Deo. (х, а.) 1040, referr- 
ed to. ` 
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In a previous suit on & mortgage the cause of 
action consisted of the original mortgage and the 
fact that the property had been sold їп execu: 
tion of a simple money-deoree free ‘of mortgage, 
In & subsequent suit on the same mortgage the 
cause of action was based on the mortgage bond 
and the fact that the land has been sold subject to 
the mortgage : 

Held, (1) that the subsequent suit was not barred 
by Order II, rule 2 of the Civil Procedure Code 
inasmuoh as the two cases were not based .on the 
same cause of action as the facts required to be 
proved in the subsequent case were not the same as 
required to be proved inthe earlier case; [p, 954, 
col. 2,] Ў 

(2) that the claim for a simple money.deoree 
was barred either under Order II, rule 2 of ‘the 
Civil Procedure Code, if they asked for no such 
relief in the previous case, or section 11 of the 
Civil Procedure Code if they did ask for such relief, 
[р. 957, col. 1.] Ё 

Sesond appeal. 

Mr. J. О. Ohatterjee, for the Appellants, 

Mr. 8. Mukerjee, for the Respondents, 

JUDGMENT,.—In Civil Regular No. 421 
of 1915 of the Township Court of Pyinmana; 
Maung Po Hnit, now deeeased, and the two 
respondents, Ma Pwa Me and Maung Yan 
Gyaw, sued for interest due on а mortgagé: - 
bond, and obtained a  money.desree. In 
exeaufion of that deeree in Civil Exeeution 
No. 805 of the same year, the plaintiff; 
first applied for exéaution by arrest. and 
imprisonment of thé first judgment-debtcr. 
The judgment-debtor was  deelared an 
‘insolvent, and the plaintiffs then applied 
for the attasbment and sale of the mort. 
gaged property, Before the sale took 
plase, an application for execution against. 
the same property was made Бу anotber 
deorse-holder. Bat it was on the proslamaticn 
issued on behalf of Maung Po Hnit that 
the sale actually took plase, The appellant 
Kyin Pein was the purohaser at the aus. 
tion. Before the sale Maung Po Hnit 
applied to the Exeeuting Court that the 
sale should take place free of his mortgage, 
and that he should be given the firat 
eharge on the.sale-prooseds for his mort. 
gage-money. No orders appear to haya 
been passed on this applisation. After 
the sale, the sale-proseeds were forwarded 
to the Distrist Court, to be dealt with in 
the  insolvenoy  proseedings. In Civil 
Regular No. 21 of 1916 Maung Po Hnit 
and the two respondents sued the exeon- 
tants of the mortgage-bond, and the other 
deosee holder against the first exeeutant, 


to be allowed to draw ont the money due 
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on the mortgage from the money deposited 
in Oourt, in preferense to other debts, 
"That suit was dismissed. The suit ont 
of whieh’ the present appeal has arisen 
was then filed. 

The present respondents and Maung Po 
Hnit were the original plaintiffs, but 
Maung Po Hnit died during the pendency 
of thé suit. The present suit is for a 
mortgage-deeree, io be operative against 
the auotion-purehaser as well as sgainst the 
mortgagees. The suit was deoreed by the 
Trial Gourt and that desree was upheld 
on appeal to the District Court. The 
findings of the lower Courts are now 
attasked on various grounds. ` 

The first ground of appeal is that the 
previous suits barred the present suit, 
It is eontended that the Suit No. 421 was 
on the same sause of astion as-the present 
suit and that the present suit is, there. 
fore, barred under the provisions of rule 
2 of Order- II of the Code of Civil Pro. 
eedure. It is slear that if the sause of 
astion in the two suits is the same, then 
the present suit is barred under the pro- 
visions of rule 2. The mortgege-deeds 
recite that the principal shall be re-payable 
on demand after а year, and that the 
interest will be paid monthly.’ Bat when 
the earlier suit was filed more than a 
year had elapsed after the éexeeution of 
the dosument, and the plaintiffs were, 
therefore, entitled to sue for the principal 
"as well as for the interest. 
out of whieh the two slaims have arisen 
is evidensed by one deed, and  elearly 
formed one transaction, The question to 
- be desided is whether the promise to pay 
the iuterest monthly oan be looked upon 
as giving rise to a separate eause of 
aetion: from the promise to pay the ргіпві- 
pal In the ease of Yashvant Narayan Kainct 
v, Vithal Divakar Parulekar (1) it was 
held that, when in a mortgage-deed there 
was а separate eo.enant to pay interest 
sesured in в separate manner, failare to 
pay interest gave rise to a sauss of astion 
whioh воша be sued upon without’ suing 
for the prinsipal. In the present esse 
the interest is not sesured in a separate 
manner from the principal, but there is a 


` (1) 21 В, 267; 11 Ind; Deo. (х, в.) 181, 
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distinst and separate  seovenant to pay 
interest every month. The meaning of the 
doeument seems to me to be that the 
mortgages eau claim his principal when 
he wishes to do so, but meanwhile, and 
for so long as he does not ehoose to 
exercise this option, the interest will Бе 
The failure to pay 
interest every month as promised does, 
therefore, seem to me to give rise to а. 
separate oause of astion, aud I do ‘not 
think that Civil Regular No. 491 ean be 
he'd tobaa bar to the present suit. 

Nor do I hold that the suit No, 21 
is а bar. Ла that suit the plaintiffs pleaded 
that tha property had baen sold, and the 
money deposited in Court, Their sause of 
action was not solely the mortgags-bond, 
but it sonsisted partly of the morigaga- 
bond, and partly of.the faet that the 
mortgaged property had been sold free of - 
mortgage, The present eause of astion is 
founded on the mortgage-bond and the 
fast that the land has been sold subject 
to mortgage, The fasts required to be 
proved, to enable them ёо susseed in the 
present gase subsequent to the exesution 
of the mortgage-bond, are not the same as 
the facts required to be proved in the 
earlier sase, The two oases are not, in my 
opinion, founded on the same cause of aation, 
and rule 2 of Order II does not, therefore, 
apply. 

The third and fourth grounds of йр 
raise the question whether in view of 
the earlier proseedings the plaintiffs ean 
again bring the land to sale as against the 
appellant Maung Kyin Pein. I hava been 
referred to various Indian rulings on the ` 
point, In the ease of Nursing Narain Singh 
v. Hoghoobur Singh (2) the plaintiff held 
two decrees against the same person, one a 
money dearee and the other a mortgage. 
decree. In exeoution of the money-desree he · 
saused the property under mortgage to ba 
sold. It was held that unless he sould proya 
that the austion.purshaser had notise of his 
claim under the mortgage, the plaintiff sould 
not enforse his morigags lien as against the 
auation- purehaser, .The same prinsiple was 
followed in the sase of Ramchandra Vithuram 
v. Jairam (8). It was pointed ont that 


` (2) 10 С. 509; 6 Ind."Dec. (м. s.) 408. - 
(8) 22 B, 686; 11 Ind, Deo, (x. s.) 1040, 
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seation 237 of the Code of Civil Proeedure 
(now Order ХХІ, rule 13) required an 
apblieant for attaehment of immoveable 
property to inelude in his applieation a 
Spesifiention of the judgment-debtor’s inter- 


est therein, “tothe best of the belief of the. 


applicant, and so far as he has been able 
to aseertain the same,” and that seotion 287 
(now: Order-X XI, rule 66) requires that the 
proclamation shall specify any ineumbrance 
to whieh the property is liable. The law 
thus slearly lays a duty ona deeree-holder 
bringing property to sale to diselose any 
ineumbranee on the property (o be sold, and 
if he fails to do so in the dase of an inoumb. 
ranee in his own favour, whieh is p»suliarly 
within his knowledge, he will not subss- 
quently be allowed to plead that ineumbranee 
as against the austion-purehaser, unless he 
ean show that the auetion-purshaser was 
aware of the inonmbranee, There has been 
no attempt to prove in this саза that the 
austion-purekaser was aware that the prop- 
erty was being sold subjest-to the mortgage 
in favour of the plaintiffs, nor indeed is 
there any allegation in the plaint to that 
effect. The sale proslamation was drawn up 
in consequence of the applieation of the 
dearee-holder Maung Po Hnit, 16 sontaing 
no mention whatsoever of the mortgage. 
In fact it’ would appear as though Maung 
-Po Hnit himself was under the impression 
‘that the sale waa taking place free of hia 
mortgage, He had applied to the Oourt 
that the sale should take place in this 
‘manner, and he subsequently sought to 
enforee.his mortgage-iien against the sale. 
proseeds. -By allowiag the sale the Court 
appears to haye eontravaned the provisions 
of rule 14of Order XXXIV of the Code of 
Civil Prosedure, but the austion-purebaser 
was in ro way io blame for thie; on the 
eontrary, the sale being on applieation by 
. the mortgagee, the austion.purebaser would 
have all the more reason for supposing that 
ihe land was not being sold subjeet to any 
4ueumbransee in favour of the mortgagee. It 


is, of course, true that ordinarily the austion- ^ 


purohaser purchases only the right, title and 
interest of the judgment.debtor. But where 
the mortgages faile in a positive duty laid 
on him by law as to the diselosure of his 
morigage-lien, he is estopped from after. 
-wards elaiming that lien as against the 
<. gustion-purehaser. It has been suggested on 
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behalf of the respondents that thia prineiple 
eannot be followed in the present саве 
besauee one of the mortgagees was a minor 
at the time of the sale, and there sculd be 
no estoppel a3 against him, No authority 
has been shown to me for tke broad prinoi- 
ple that the law of estoppel has no appli- 
sation to infants, It sannat, of sourre ke 
applied where the effeet of ro applying it 
would be to defeat the provisiona of 


Ast in favour of infants. But that doce ot 
кееш (о. be the eate here, There ig no 


question of enforsing а contrast egáinst an 
infant; it is the' infant who ig irying to 
enforce his eontrast. Tke terme of Beclion 
115 of the Evidenes Act are sufficiently 
wide to provide for estoppel by an infant 
The infant in the earlier ease by his next 
friend, the first plaintiff Maung Po Hnit 
sued for and obtain»d a deeree. It was his 
friend who applied for and obtained the sale 
of the property, Rule 13 of Order XXI of 
the Code of Civil Procedura makes no 
exception in favour of an infant. The active 
plaintiff in the earlier ease was the ao. 
mortgagee Maung Po Hnit, and the infant's 
interests were, therefore, fully safeguarded, I 
am unable to hold that the fast that one of 
the plaintiffs in that ease was an infant 
operates to keep the mortgage alive so far 
as his interests are conserned, I am of 
opinion that, ғо far as the auctíon-purehaser 
Maung Kyin Pein is coneerned, the sale 
must be held to have taken place free of this 
mortgage, and that the plaintiffs sannot 
follow the mortgaged property now into the 
hands of the austion-purshaser and enforee 
iheir lien against him, 

In this view of the oase, it is not nesessary 
for me to eonsider the seoond ground of ap- 
peal, The first three defendants in the саве 
did not deny the mortgage in their pleadings 
and must, therefore, be taken to have admit- 
ted it. It was not necossary to prove the 
mortgage as against them. And the suit an 
against the defendant Maung Kyin Pein 
must fail for the reasons I have already 
given. The question that remains for desi- 
sion i$ whether in the oireumstanges the 
plaintiffs should be given a money-deeree 
88 against the first three defendants, 

There is nospesifig prayer in the plaint in 
ihe present case for а money-deeree, Had 
the mortgage-dearea been granted, then it 
would haye been open to the plaintiffs. ‘after 
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the sale to apply under rule 6 of Order 
XXXIV for a personal deeree for the balance. 


But that is a spesial provision for eases 


where a mortgage-desres has been passed. 


In order to obtain a simple money-desres, ' 


the plaint should have asked in the alterna- 
tive that, failing the mortgage, в money- 
desree might be given to them. But had 
they done so, I think that this part of their 
elaim . would have, been barred under 
the provisions either of rule 2.of Order 
IT, or under section 11 of the Code 
of Civil Proeedure, In Suit No. 21 the 
eause of веђіоп sonsisted of the original 
mortgage sontraat, and the subsequent trans- 
astions relating to the mortgaged property. 
lt was open to the plaintiffs on that eause 
of astion to ask that in the alternative they 
should be given a money-desree against the 
first three: defendants. If it be held that they 
asked for no sueh relief, then their present 
slaim to a money-desree is barred by the 
provisions cf rule 2. Tf it be held that 
they did ask for sueh relief, then the effest 
of Suit No. 21 must be to operate as res 
judicata, under the provisions of seetion 11 
réad with Explanation IV to that seetion. 
Although, therefore, I have held that the 
suit; as' framed at present, was not barred by 
reason of the earlier litigation, I am of 
opinion that so far as the elaim for a simple 
money.deeree is sonserned, it was so barred. 
The result is that the plaintiffs! suit must 
be dismissed as against all the defendants, 
І set aside the desoress of the lower 
‘Courts, and pass а deeree dismissing the suit 


of the plaintiffs-respondenta with sosts 
throughout. 
J.P, Decree set aside. 


|». ALLAHABAD HIGH OOURT. E 
First APPEAL FROM Osper No. 139 or 1921, 
December 9, 1921. 

Present :— Mr, Justice Rafique and 
Mr. Justice Piggott. 
SHAMSHER SINGH лир ANOTHER— 
DEFRNDANTE—ÅPPELLANTE 
versus 
PYARE LAL AND ANOTAER—- PLAINTIFF 4— 
RESPONDENTS. 


Appeal, second Finding —Misinterpretation of docu. 
MONI 
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A finding based upon & misinterpretation of the 
most important document in а case is liable to be 


set aside in.gecond appeal, 
. 


First appeal from an order of the Dis. 
trist Judge, Farrukhabad, dated the 2nd 
July 1921. 

Dr. K. N. Katju, for the Appellants. . 

Dr. 3. N. Sen, for the Respondents. 

JUDGMENT.—This is an appeal by the 
defendants in a pre-emption suit against an 
order of remand. The Trial Court held that 
no sustom of pre-emption was proved and 
dismissed the suit. In appeal the learned 
Distrist Judge has held that the вору of the 
wajib.ul-arz of 1872 prodused is suffisient 
prima facie evidenee of the existense of a 
ustom of pre-emption. He has passed an 
order of remand  beeause there remained 
other issues to be tried out. In our opinion 
the quotation given by the learned Distriot 
Judge from the wayth-ul-are in question ін 
desisive against his view. The dosument as 
it stands is’a slear resord of an agreement 
some to by the oo-sharers аё the time of . the 
Settlement, 'Thereason why there should 
have been sush an agreement is explained 
by the learned Distrist Judge himself in a 
later part of the judgment. Two villages 
were being joined and henes the so- sharers 
resorded their agreement that sush and sash 


'rules as to pre-emption should hereafter prevail 


in the joint village. There were other pieses 


` of evidenee also tending to sontrovert the 


existenee of the eustom setup by the plaint- 
iffs, one of them a desision in в suit in 


` whish it had been held, on- the plea of the 


plaintiff Pyare Lal himself, that there was 
no eustom of pre-emption in this village. 
In our opinion the finding of the lower Appel. 
late Court was elearly wrong. It has been 
pressed upon us “that the finding is one of 
faot and should not be interfered with. In 
spite of an expression somewhat loosely used 
in a sontrary sense in one desision of this . 
Court, to whieh our attention has been called, 
we see no reason to differ from the generally 
established rule of this Court whioh treats ғ a 
finding on a question of sustom as a 
mixed finding of fast and of law, In 
any sase the finding in this instaneé 
rests, in our opinion, upon а ' misin- 
terpretation of the most important dosument 
in the ease, namely, the wajib-ul.arz, and that 
alone would be a valid ground for interfer. 
вше in apy sesond appeal We allow 
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this appeal, set aside the order of the lower 
Appellate Court and restore the deeree of 
the Court of first instanoe, with sosts in 
favour of the defendants-appellants through- 
ont. 
J.P. Appeal allowed, 
UPPER BURMA JUDIOIAL OvMMIS. 
SLONHR’S COURT. ` 
Szcoxp Civi, Appsat No. 602 or 1920. 
June 24, 1921, 
Present: —Mr. Saunders, J. О, 
МА SAT— APPELLANT ' 
© versus 
MAUNG NYI BU—BgsPOoNDENT. 
Buddhist Law, Burmese — Divorce, mutual—Single act 
of cruelty ~ Wife, right of. 


Under the Burmese Buddhist Law a wife is entitled 
io a divorce by mutual consentif the husband 
is guilty of a single act of misconduct, [p. 953, col. 
1. 


Ma Gyan v. Maung ‘Su Wa, 2 О.В.К. (1897-01)Bud, 


Law, Div. 28,Maung Pye v. MaMe, 2 U.B.R, (1902-03) 
Bud, Law, Div. 6. cw Po Han v.'Ma Ta Lok, 20 
ee Cas. 674; 7 L, B.E. 79; 6 Bur, L, T. 184, "fol. 
owed. 

Whatever may have been the ancient oustoms of 
society or even the rules of Buddhist Law in a 
former state’ of society, the right of a husband to 
chastisé his wife does not now exist and will not 
be recognised by British Oourts of Justice. The wife 
may submit to ill-treatment and condone it, but if 
she comes into Court she is entitled to protection. 
[ p: 958, ool. 1.] 

1 Where.in a suit for divorce by a Burmese Buddhist 
wife alleging that there is no joint property and 
claiming that each party should retain their own 
separate” property and be divorced, the husband 
puts in a list of property’ which he claims to be 
joint, the burden ‘is: entirely. upon the husband that 
the property, of which he puts in a list, is joint prop. 
erty. [p. 958, cols, 1 & 2.] 

“Seeond appeal 
` Mr. 8. Ganguli, for the “Appellant. 

. Mr. J, N. Basu, for the Respondent. 

. , JUDGMENT,—This was a suit for divores, 
The plaintiff was the wife. She alleged that 
‘her husband wasa drunkard, and that he 
had beaten and kioked her and otherwise 
ill-treated her. She said that there was no 
. joint property:and she elaimed that eaoh 
party should retain their own separate 
property and be divoreed,. In his written 
statement the defendant denied ill-treatment 
and put in a list of property whieh, he said, 
was inthe plaintiff's possession and in her 


name but whieh he elaimed to be joint.. 


The first Qourt dismissed the plairtiff's suit 
holding, in a very brief judgment, that there 
was not suffisient reason to grant a divores, 
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He refers to the faet that the defendant 
beat the plaintiff and kieked her and that 
her híamein eame off, Не seems to have 
thought that there was no great disgraee in 
the taking off of the Aéametn besause it 
was night, and he did not aonsider whether 
the beating and kiaking in themselves fur. 
nished a ground for divoree. The Diatriat 
Court held that the suit was wrongly framed, 
beeause it was slearly proved that there 
was sertain property whieh was hnapason, 
This isnot very intelligible. The frame of 
the suit does not depend upon the defenea 
evidense. The Judge wenton to say that 
the Trial Judge had held that the ill-treat- 
ment proved was not suffieient to justify a 
desree for divoree, The Judge says: "he is 
a Burman Buddhist and a better judge 
than I am of what amount of ill-treatment 
would justify divoree between Burman 
Buddhists, Still I am of opinion that 
to justify a divorse the ill-treatment 
somplained of shonld be porsistent;’’ The 
District Judge admitted that the plaintiff 
alleged previous ill treatment but said shó 
relied on one partienlar cesasion, He thought 
the pulling off of the hiametin was probably 
semi accidental and dismissed the snit, It ів 
not easy to sonseive of a mush more uneatis- 
faetory judgment, The defendant admitted 
that when he assaulted his wife, he had been 
drinking and he admitted that he drank 
toddy 20 days in every month, but no refer- 
ense whatever was made to this in the judg- 
ment. If the view taken by the Distriet 
Judge were sorrest, the position of a Burmese 
Buddhist wife would apparently be reduced 
to that of a slave or shattel with по 
redress against her husband exeept in 
the Oriminal Law: It was held as long 
ago as 1897 in the ease of Ma Gyan Y 
Maung Su Wa(l) that if a husband is 
guilty of a single act of missonduot, the 
wife is not bound to give her husband 
another вһапве; she san insist on her olaim 
to divorce at опве, If she takes the latter 
eourse, she haaa right toa half share of the 
property. "And this is the rule even 
although the miseonduet of the husband may 
be of a mild typo.” This view of the law was 
repeated with approval and emphasised in 
Maung Pye v. Ma Me (2) and in the Lower 


(1) 2 U. B. R. 


(1897.01) Bud. Law. Div, 28. 
(2) 2U. B 


R. (1902-08) Bud. Law, Div. 6, 
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the same view was taken, I have no doubt that . 


whatever may have been the ancient sustoms 
of sosiety or even the rules of Baddhist Law 
in а former state of sosiety, the right ofa 
husband бо shastise his wife does nob now 
exist and will not be resognised by British 
Oouris of Јавіівә. The wife may submit to 
ill-treatment and sondone it, and she may 
possibly earn the approval of the people 
among whom she lives by sush action, but 
if she-eltooses to some into Court and asks 
for protestion against personal violence, she 
ia entitled tosush protestion and must in 
every ease reooive it, Here ibappears from 
ihe evidenee and is, in faot, admitted by the 
defendant that the ‘wife, а woman of 51, was 
assaulted on a moonlight evening, in the 
presenee of neighbours, by her husband, who 
had been drinking; she was atrusk with bis 


hand about the bead and body, her htamein ` 


‘fell ‘off or was pulled off, and her husband 
thereupon proeeeded to kiok her two or 
three times. She says she had been ill.treated 


' hefore by her husband who was an habitual. 


drunkard, and this last attask was so brntal 
and shameful that she, not unnaturally, 
deelined to submit herself to the risk of any 
further guoh attacks, Whatever may have 
been the opinion of the Burmese Judge who 
tried the case, I am sarprised to find a 
Distriet Judge holding ‘that the wife was 
bound to continue to submit as a wife to the 
risk of similar treatment, She is probably 
entitled to a deeres for a divorca as by 
the miscondust of her husband, She has not 
asked for sueh a divores but merely asked 
for one as by mutual consent and to this she 
is undoubtedly entitled, I do not agree 
with the Distrist Judge tbat it has been 
proved that there was any  hnapason 
property. The plaintiff swore that each 
party, having been married before, brought 
to the marriage his and her own se- 
parate property, that they haye been 
working separately and supporting them. 
selyes separately, living in different 
houses, The plaintiff was supported by her 
son by the first marriage; as against this 
there is no evidence exeept that of the 
defendant, who has put ina list of property 
whieh he olaima to bə joint; but he admite 


(3) 20 Ind, Cas, 674 7 L. B. R. 70; 6 Bur, L. T, 
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that all these properties stand in the name 
of the plaintiff, and that he has refased «о 
allow his name to be mentioned in the oase 
of mortgages, when money has been advaneed 
and property reseived in exchange by way 
of mortgage. Under these eireumstanees it 
appears to me that the burden was entirely 
upon the defendant to prove that the prop. 
erty, of which he put in a list, was joint prop- 
erty and that he has failed to diseharge that 
There will be a deeree for divoree. 
The plaintiff will retain the property in her 
possession, inoluding all the property shown 
in ‘the list filed by the defendant, and the 


defendant will pay the plaintiff's costs 
throughout. 
J. P, Appeal allowed, 


ALLAHABAD HIGH COURT. 
Оту Raviston No, 71 ов 1921, 
December 2, 1921. 

Present: —Justiee Sir P, О, Banerji, Кт, 
MANNU AND ANOTHER —ÀAPPLICANTS 
versus 
TULSHI—Opposira PARTY. 

Civil Procedure Code (Act V of 1908), O, IX, rr. 6,7, 

11—Procedure—One defendant absent—Hx parte pro- 

ceedings ordered —Gubsequent appearance—Ex parte 
order, whether to be set aside, 


Where on a particular date on -which a case is 
taken up for hearing a defendant is not present 
and an order is made that proceedinga be. taken 
against him ел parte on that date, that does nob 
preclude him from appearing at a later stage in the 
Buit so long as ап ex parte decree has not been passed 
against him and joining with the other parties that 
the case may be referred to arbitrationand it is not 
necessary for him to have that order set aside. (p. 
969, col, 1.] 


Civil revision from au order of the Judge 
of the Court of Small Causes, Cawnpore. 

Mr. A. Sanyal, for the Applioante. 

JODGMENT.—The fasts of this sase are 
these. A suit was filed in the Oourt of Small . 
Овцвез at Cawnpore for recovery of a.eer- 
tain sum of money whioh was alleged to have: 
been due by the two defendants. One of- 
these defendants was Musammat Mithana, 
On the first day fixed for the hearing she. 
did not appear and the Court made an order 
that the proceedings as against her were 
to be ex parte, Apparently the oase was- 
not heard that day, but on the 13th of July. 
1920 Musammat Mithana a&ppaared- by w 
Pleader who filed a vakalatnama, which. I 
find from "the resord authorised him to -refer 
ihe matter to arbitration. On her behalf 
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the Pleader stated that her defense was the 
same ав that of the other defendant. Oa 


that day both parties filed an applisation 


praying that the саве might bə referred to 
arbitration. This applieation was verified 
by the plaintiff, the male defendant and 
the Pleader for Musammat Mithana. The 
‘ease was referred to the arbitration of а 
Pleader and anaward was made dismissing 
the plaintiff's suit, The plaintiff fled objes. 
tions in regard to the award, and his main 
objection was that as an order bad been made 
that proaeedings against Musammat Mithana 
should be held ez parts, Musammat Mithana 
sould not appear at any subsequent stage of 
the suit and а referenaeto arbitration sould not 
be made on her behalf, On this ground it 
was contended that the reference to arbitra. 
tion was illegal and the award was void, 
There were various other objeations, but the 


Court below did not deside them or pronounea- 


any opinion in regard to them. The frat 
objeetion whioh I have mentioned above 
found favour with the learned Jadge of the 
Court of Small Causes and he held that as 
an order had been made that proeeedings 
should be sv parte against Mithana, she sould 
not appear at a subsequent stage of the 
proseedings without getting that" order set 
aside, Onthis ground alone he has super. 
Seded the arbitration and set aside the 
desision of the arbitrator. From this order 
the present applisation for revision has been 
filed, In my opinion the applieation must 
prevail, AsIhave stated above, the Pleader 
who applied that the ease be referred to 
arbitration on behalf of Musammat Mithana, 
had authority from her under the vakalat: 
nama to refer the dispute between her and 
the plaintiff to arbitration. In virtue of that 
power he made an applieation for referenes 
to arbitration. The mere fast that on a 
partienlar date on whish the sase had been 
taken up for hearing Musammat Mithana was 
_not present and an order мав made that 
proceedings should be taken against her 
ez parte on that date, did not preclude her 
: from appearing ata later stage in the suit 
and it was not nesessary for her to have that 
order setaside, If а decree had been passed 
against her ez parte, she sould not appear at 
апу subsequent stage cf the suit arid was 
bound by the desree and the only way in 
which she sould proseed was tf have: the 
deeree sot aside, ' But in this саво no ex parle 


deareo was passed against Musammat Mithana, 
and, therefore, there was nothing to prevent 
her from appearing ata later stage of the 
suit and entering her defenoe. Ifshe sould 
appear and defend the suit, she sould refer 
the dispute batween her and the plaintiff 
to arbitration and sho sould authorise a 
Pleader todo the same. The Conrt below 
has, ia my op‘nion, taken a wrong view of the 
aasa, 16 seems to have overlooked thé faet 
that no desree had been passed against 
Musammat Mithana and it was not nesessary 
for her to hava the order resorded ‘on the. 
8th of Jaly 1920, to the effeet that as against 
her proasedings should be ex parte, set aside, 
There were various other objestions to the 
award which the Oourt below did not try and 
dispose of. І aseordingly allow the appliea- 
tion and send back the sase to the Court 
below with directions to sonsider the 
other objeotions raieed on behalf of the 
plaintiff and to deside the ease assording to 
law after disposiog of those objestions, Costa 
here and hitherto will be costs in the cause, 
Jy. P. Application allowed; 
Oase remanded, 
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BOMBAY HIGH COURT. 
APPLICATION FOR LEAVE TO APPEAL TO Рвїүү. 
Oovuscit, 

Marsch 2, 1921. 

Present:—Sir Norman Macleod, Kr., 
Ohief Justice, and Mr. Justise Shah, 
ALCOCK ASHDOWN COMPANY, Lr», 

— PETITIONER 
; teratus 
Tar CHIEF REVENUE AUTHORITY, 
BOMBAY —O»proxzxrT, 


Specific Relief Act (Tof 1877), вз, 45, A8— Letters 
Putent (Bom,), cl. 89— Order refusing application 
under .в, 45—Appeal to Privy Council—Civil Pros 


cedure Code (Act V of 1908), a. 110, 


The words used in section 48 of the Specific 
Relief Act are comprehensive enough ‘to include an 
order rejecting an application under section 45 of 
the Асі, во that where the application is rejected 
by в Division Bench, an appeal lies to the Pri 
Council from the order rejecting the application if 
the condition relating to subject-matter, ‘as provided 
in section 110 of the Civil Procedure Code, is satisfied, 
[р. $60, col. 2.] 

Chiindi Dutt Jha v, Pudmanwnd Singh Bahadur, 98 
C. 923; 11 Ind, Dec. (N.s) 614, Onslow v, Inland 

Revenue Commissioner, (1880) 25 Q. В. D, 465 at P 
46 59 L. J. Q. B , 556; 631, T. 513; 88 W. R. 728; 
Rustom Jamshed Irani v. Н. Kennedy, 26 B, 398, 3 

. Bom, І, R. 653, referred to, : , 
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Applieation for leave to appeal to the Privy 
Gonnail, against a -deeision of Sir Norman 
Macleod, Kr., Ohief Justice, and Mr, Justice 
Fawoett, reported as 60 Ind. Cas. 964, 

Mr. Kanga; for the Petitioners, 

Sir Thomas Sirangman, Advoeate-Goneral, 
for the Opponent, 

JUDGMENT, 

Maoron, O. J.—The petitioners applied to 
this Court for an order under seetion 45 of 
the Spesifie Relief Aet diresting the Chief 
Revenue Authority to refer а сава for the 
deeision of the High Court under sestion 51 
of the Indian Insome Tax Ast VII of 1918, 

The applieation was refused and the peti- 
tioners now ask us to grant them leave to 
appeal to the Privy Council It has been 
contended for the opponent that no appeal 
lies from a desision of the Court refusing to 
make an, order under seetion 45, 

Beetion 48 saysi— - 

“Жуүөгу order under this Chapter shall be 
exesuted, and may be appealed from, as if it 
were a deeree made in thé exercise of 
the ‘ordinary original oivil jurisdiotior of 
the High Court.” 

Section 49 says :— 

“The costs of all appliaations and ‘orders 
under this Chapter shall be iu the diseretion 
of the High Court." 

It would certainly appear at first sight 
that seetion 48 only sontemplated that orders 
direoting an ast to be done or forborne 
should be- appealable, as only such orders 
sould be exeonted. 

‚ Sestion 49 also makes a distinetion between 
applisations and orders, and it might be 
inferred that although the costs of an 
unsuosessful applieation are within the dis. 
eretion of the Court, an order for payment 
of eosts would not be an ‘order such as was 
sontemplated by sestion 48.- i 

On the other hand, it.appears from the 
provisions. ofsestion 104 and Order XLIII, 
rale 1, that the decision of a Court refusing 
an applisation i is ealled an order. In some 
sasos an appeal will lie from orders refusing 
relief as well as from orders granting relief 
in some only from orders granting relief, 
and in others, only. from | orders refusing 
relief, but in: вевііоп 104, slauae (g), and їп 
Order XLIII, rule 1 (f), (2), (9), (r) and (s)ie 
appeals. lie from orders under séetion' 95 find 
under sertain rules without it being atated 
whether the orders grant or refuse the relief 


asked for, and to takeone instaneo, it has 


‘been held that ‘an appeal will lie from an 


order refusing to appoint a Reseiver, though 
it is not a final order from which an appeal 
will lie to the Privy Counsil: Ohundt Dutt 
Jha v, Pudmanund Singh Bahadur (1). In 
Onslow v. Inlani Revenue Commissioners. (2), 
Lord Esher, M. R., said:— ' 

" In the Siredanf саве it besomes neosssary. 
for us to determine what is meant by an 
order and а judgment, and to gea what is 
the distinetion between them... A ‘judgment,’ 
therefore, is a desision obtained in-an astion, 
and every other desision ia an order.” 

There is, therefore, no insuperable diffisulty. 
in treating the desisions of the Court in 
refusing applisations under Orders of tha 
First Sshedule of the Civil Prosadure Uode 
as ordera appealable; nor is there any spesial 
reason why a party, whose applisation -for an ` 
order under sestion 45 of the Spesifis Relief 
Aot has been refused, should not bo. allowed 
to appeal. In aases where ап applisation 
under the sestion has been made to a Single 
Judge of the Court and refused, appeals have 
been entertained by a Division Banoh with. 
out any objestion being raiaed, and it seems 
that the quastion has only now become o 
importanee besause this application having 
been made in the first instanse to a Spesial 
Bench, an appeal, if. thera is one will have to 
be made to the Privy Gounsil. 

The Rule will bs made absolute, 

Costs sosts in the appeal. 

Baan, J.—The only ground upon Бей this 
application i is opposed is that the right of 
appeal in proseedings under Chapter VIII of 
the Spesifie Relief Ast is limited to orders son- 
templated by sestion 45 of that Aet, and 
that an order diseharging the Rule or refusing 
to make the order prayed for is not within 
the seope of section 48 of the Act, The 
section provides that every order made under 
this Chapter may be appealed from as if it 
were & desree made in the exersise of the 
ordinary original eivil jurisdietion of the. 
High Court. The words are eomprehensive 
enough to inelude an order rejesting the 
applieation under-the Ohapter. . In inter. 
preting а slause relating: to the right of 
appeal, [ do ‘not see any reason why the 


^d 
(1) 22 0. 928; 11 Ind. Dec. (н, s.) 614, 
(2) (1890) 25 Q. B. D. 465 at кр: 468; 59 In JQ в, 
556; 63 L, Т, 513; 38 W, R. 728 
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narrow eonstruotion suggested by the learned 
‘Advosate General should be accepted, 

In eases where an order is made by a Single. 
Judge in the firat instance -discharging the 
Rule, 8ppsals have been entertained by this 
QOourt without any objection "under the 
Letters Patent. 1 may refer to Rustom 
Jamshed Irani v. Н, Kennedy (3) and Haji 
Ismail Haji Езѕӣс v. Municipal Commissioner 
of Вотђау -(4) as instanees on that point. - - 

Farther, in Zipru v. Hart _Supdushet (5), 
after a consideration of the various provisions 
of the Code of. Civil Prooadure, this Court 
held that an order under the partisular rule 
of the Code then under consideration world 
inalude & refusal to grant avy ‘relief under 
that rule. 

It seems to me that under ladies 39 of the 
Letters Patent read with seotion 109 of the 
Code of Civil Prosedure, we ‘have to see 
whether it is a deeree or a final order from 
whieh an appeal lies to this Court, 

The order in question for the purposes of 
the appeal is a desree as provided in seotion 
48; and even if there be any doubt about 
it, Y think that the.order in question would 
be. a final order within the meaning of section 
109 (b). ` 

In this ease' as there was по ‘appeal to 
this Court, but as the motion was: heard: by 


a Division Bengh in. the first instause, the- 


only sondition that requires to be fulüllei 
under sestion 110 relates to-the value of the 


subject-matter and that oondition is- admit. 


tediy satisfied. 
-The applicants are, : therefore; entitled «to 

the eertifiaate-that-the case falfils: thie : eondi- 

tion:as to valuation. ^. ° 

' Teonenr-in-the order proposed. 


AK? 
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„ (4) 28 B. 253; 5, Bom, L. В. 1001. 


t (56) 42 Ind. Сав, 78;, 42 B. 10; 19. Bom, In R 
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ALLAHABAD HIGH COURT. 
Seco хр Orvin А>рвАг, No; 1246 or 1919, 
December 9, 1921, 

Present: —M rr, Justise Lindsay 811 Mr; 
Јавёіве Gokul Prasad, 

: ABDUL HAKIM KHAN—Darenpsnt— 

D APPELLANT 
` versus 
RAM GO PAL AND OTHE 4S PLAINTIFF — ` 
RESPONDENTS, : 


‚ Evidence Act (T of 1872), s. 92 (1)— Mistake in 
document—Hvidence to prove mistake, admissibility 
of. - 


Where a mistake has crept into a document, it 
is open to a party éntitled to any deoree or order 
relating to the document to prove the mistake and 
evidence produced to prove that fact is admissible 
in evidence under section 92 (1) of the Evidence, 
Act. Гр. 962, col. 1.] 


Sesond appeal froni a desreeof the Addi: 
tional Judge, - Meerut, dated the 14th 
August 1919, 

Dr. S. M, Sulaiman and Mr. Bhagwati 
Shankar, for the Appellant, 

- Dr. S, N; Sen, for the Respondents. 

JUDGMENT.—After hearing the learned 
Counsel in this ease we think the appeal muat 
failandthe judgment of the Oourt bslow 
must be affirmed, 

` The question now before usisa qaestion of 
fast and there is a dofinite finding by the 
lowar. Anpsllate Court. 

The: plaintiffs brought a suit on a. щот. 
gage and asked for sale of вегіаіп properties 
spesified in the dead. With ragard ёо -ona 
item of-propsrty the plaintiffs’ plea was that 
the deseription of it iu the mortgage daed was 
wrong. 

The mortgage: deed purports to show that 
one of the items of the mortgaged prop- 
erty was Khewat No, 3 in Mahal Jafar 
Bag, Тала plaintiffa! -ease was that this 
dessription was a mistake and that what. 
was mortgaged and what was intended to 
be mortgaged was Kbata No. 3 in Mahal 
Ismail Beg. 


It was alleged, and the fact is admitted, 
that the mortgagor Abdul Halim Khan, who 
is the appellant here, has no interest in 
Khata No. 3 in Mahal Jafar Beg; on the 
other hand it is provad that. he had an 
ifitergst in Khata No. 8 in Mahal Ismail’ Bag 
aui that this interest is now, by reason of 
partition, included in the Mahal dalled Mahal 
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The First Court held that. there was no 
‘proof of. mistake. The lower Appellate 
Court has held that there was a mistake 
and it has found in favour of the plaing. 
iffs. 

It has bons argued. before us here that 
this finding of faet arrived at by the learned 
Additional Judge is not binding, inasmueh 
as -the learned Judge referred to evidense 
which was not admissible We cannot 

agree with this contention. The learned 
Judge of the lower Court trased the history 
of the mortgage in suit up to the first 
mortgage between the parties made in the 
month of June 1892, whioh showed’ that 
in the mortgage of that date the mortgagor 
had mortgaged a share in Khata No, 3 of 
Mahal: Ismail. Beg along with other prop- 
erties,. That deed of 18929 was renewed 
by a later deed exeented in 1897, Com- 
paring the two deeds. it appeared to the 
learned Judge of the Court below that in 
eopying out the list of items of property 
mortgaged mistake was made in the deed 
of. 1897.. Aosording to the judgment of 
the’ Court below, the mistake 
‘after the words “Khata or Khewat/ No. 3” 
the words “Mahal Ismail Beg” were left 
out, It is ‘an admitted fact that the mort- 
gagor owned property: in Khata No. 4 of 
Mahal Jafar Beg and so itseems to have 
been assumed that thé entry regarding Khata 
No, 8 from whieh the words had been omitted, 
as we have said above, referred also to Mahal 
Jafar Bag. 

The bond now in snit was executed in 
the’ year 1907, and the finding of the Court 
below is that the mistake whieh was made 
in drawing up the deed of 1897 was again 
repeated -in the doonment of 1907 now in 
suit, The learned Judge felt no doubt 
that there had been а slerisal error and 
Р assordingly he allowed the plaintiffs’ claim 
in respect ofthe property in Mahal Ismail 
Beg. 

We eannot allow the argument that the 


learned Judge. of the Court below was not. 


‘entitled -to look at the earlier doeuménts of 
1892'and 1897. Under proviso (1) to sestion 
92'of the Evidence Act it is laid down 
that any faot may be proved such as......... 
s... mistake іп faot or Jaw whieh would 
entitle any person to any deeree or Order 
relating to a doeument, It sannot, therefore, 
be doubted that it was open to the plaintiffs, 
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was that 


2 costs, 


"ond 


io prove this mistake and the evidense* 
which they prodused to prove that faat was. 
certainly admissible, The result, therefore, is 
that we affirm the deeree of the Oourt below’ 
and order that this appeal be dismissed with- 
sosts, including in -thia fours fees on the 

higher geale. i 


> 


Appeal dismissed: 
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ALLAHABAD HIGH COURT. - 
Seconp Олуп, AppeaL No, 689 oF 19.9,- 
April 9, 1921, 
Present ; — Мт. Justice Walsh. z 
Hakim ZAHUR AHMAD—Darenpant— | 
APPELLANT 


versus 
FATEH ULLAH—-PLAINTIFF — 
RasPONDENT. 


Civil Procedure Code (. ‘Act V of 1908),. вв, 85, 100 
—Costs—Discretion оў Court—Ecercise of discrelion— 
Interference, when can be made—Lower Appellate Court 
interfering with discretion of First Court— Ground forin. 
terference in second appeal. 


The Court in exercising its discretion, in awarding 
costs under section 36, Civil Procedure Code, should 
state the principles upon which that discretion. is 
exercised. [р. 963; col. 1.]. 

Such а discretion of the lower Court muy be 
interfered with where there .has been violation of 
any established principle, misapprehension of facts, 
or no real exercise of discretion. [p. 963, col 1.] 

Interference . with the discretion ‘of the Trial 
Court by the lower Appellate Court in the matter of 
where such interference is  unjustifled, 
is & ground for interference in second appeal 
under section 100 of the Oivil, Procedure Code, [p. 
968, col. 2.] 


Sesong sppeal from a desision of the 


Additional Judge, Saharanpur, dated the 
24th of Mareh 1919, 
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Mr. Nehal Ohand, for the Appellant. 
‚ Mr. S, А. Haider, for the Res 02dent, 

JUDGMENT.—-This is an appeal against an 
order with regard to sosts. The order is a 
somewhat remarkable one, as I shall point out 
in a' moment. I will first deal with the ques. 
tion whether I have any power to interfere in 
gesond'appeal. Mr Haider for the respondent 
says that the ease is a trivialone. The 
‘amount olaimed is undoubtedly small, 
the measure of the triviality, from Mr. 
Haider's point of view, may be estimated 
from tbe fast that hó has quoted something 
like four ` authorities, inaluding Madras, 
‘Bombay and a Fall Benah of this Court. The 
section dealing with возів is section 35. 
That seotion vests costs in the diseretionof the 
Court, with full power to determine by whom 
‚ and to what extent вов sosts аге. to be 
: paid. It further provides that when the 
Oourt dirests that any aosta shall not follow 
the event, the Court shall state ita reasons in 
writing, a elear indisation that the Legiala- 
tare intended that the Court in exercising its 
discretion should state the principles upon 
whieh that diseretion has been exersised. 
The authorities in India seem to establish 
that the diseretion of the lower Oours. may 
ba interfered with whera there has been 
violation of established prineiples, misappre- 
hension of fasts, or по real exersise of disere: 
tion, This is mush the same as the established 
prineiple in England where under Order LXV, 
rule 1, Rules of the Supreme Oourta, sosta are 
in the diseretion of the Court and the Oourt 
will only interfere with that dissretion, and 
even then very rarely, where the diseretion 
has not been exersised assording to fixed 
prinsiples, or aesording to rule, or reason 
and justice, This being a second appeal, І 

have to ba satisfied that the desision whieh 

ia appealed against in this ease is son. 
trary to law within the meaning of section 
100, I am satisfied that the dissretion in this 
oase by whieh the defendant has been 
deprived of the eosts of an important witness 
has been wrongly exereised, The reasoning 
shows that the Judge hag asted aesording to 
no prinsiple and he bas misapprehended the 
fasts. [tis to ba borne in mind that he was 

not the Trial Judge, and in interfering at all 

whieh he did, even though the-poiat was not 

raised in the notise of appeal £o him, he was 

interfering with the diseretion of the First 
Qourt. If it is not a ease in whieh I aan 
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-first rule upon 
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interfere with his diseretion, it would seem 
to follow that it is а ease in whieh ha aould 
not interfere with the dissretion of'the First 
Court and that in itself would bà a ground 
for interferenee under sestion 100. 

I wil, however, examine the reasons 
whish he has given Tha plaintiff bronght 
&trumpery suit, whieh both Courts hava held: 
had no foundation in fáet, The First Court 
held that it waa brought to trouble and vex 
the defendant without any truth in it, The 
whieh the defendant. is. 
entitled to rely is that he is entitled to eall 
the best evidence whieh he has, The next 
rule whish may ba applied as a test: is, that 
it ія not what appears to somebody else 
to be nesessary after the event has been. 
desided; but what would appear to ba 
nesessary after the event has been desided 
and what ‘would appear to be nesessary 
to a reasonable person before the day of 
the trial, If a Judge is in favour of the 
defendant and stops the defendant's 
Counsel from calling any further witnesses, 
it would obviously be an error in law to hold 
that the remaining witnesses were unneesssary 
besause: they were not -ealled. The third 
rule is that the nesessities of the defendant 
must bs judged by the nature of the defense 
and not by the magnitude.of the olaim. The 
defendant is entitled to take as mueh troube 
to win a trumpery slaim of a small amount as ° 
a diffsult sase of large amount. The 
learned Judge has deprived the defendant 
entirely of all the eosts of summoning one 
witness, namely, Sarjoo Prasad, а Court 
Inspestor who happened to have been 


‘transferred to another place .and whose 


возів amounted, no -doubt, to the fairly 
substantial aum of Rs, 78-1, that isto say, 
substantial in proportion to the value of the 
suit, whioh was only Rs. 20. This witness 
was salled, and the First Qourt, whieh 
desided the ease, plased relianse upon his: 
evidense, and dessribed him together with - 
thres others аз .raspestable and reliable 


and as having testified that thedefendant . 


had been in possession for more than l4 
years, It would be an error in law to lay 
down that the defendant had not the right to 
summon such a witness, The learned Judge 
has gone on to'auggest that this witness was . 
поё вова! witness. This is a misdirestion, 
It so happened that the witness had been 
transferred and was, therefore, ац expensivg . 
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-witness to summon, but he was in fast а 
losal witness. I have heard his evidence 
read. He gave evidence within his knowledge 
of fasts when he was а resident in the 
loeality, and it isa-mere accident that he was 
away at the time of the trial, and it is a 
misdirestión to deseribe him as other than a` 
losa] witness, If the learned Judge had 
merely dealt: with the quantum either of 
this man’s expenses or of. the general eostas 
of the defendant, it would probably have 
' been impossible for me to have interfered. 
. But he has deprived the defendant entirely 
ofthe whole of this witness's expenses on 
grounds whioh, to my mind, are irrelevant 
and eontrary to law. Theappeal must be 
allowed with eosts and the deeree of the 
First Court with regard to the sosts of this 
witness restored. 
J. P. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Orvin Apeeat No. 1237 or 1919. 
December 15, 1921. 

Present :—Mr. Justise Ryves and Мг, 

.: dusties Gokul Prasad. 
SURJAN SINGH AND ANOTJER— 
DEFENDANTs—APPELLANTS 

versus . 
‘Musammat OHATURA KUNWAR— 
PLAINTIFF— RESPONDENT, 

Agra Tenancy Act (TL of 1901), s. 164— Suit for 
profits—Entry in Record oj Rights—Civil Oourt decision 
pending suit declaring rights of parties—Revenue 
Court, duty of, | {7 

-When as between parties to a revenue suit, a 
Civil Court of competent jurisdiction has decided 
the title to the property adversely to the plaintiff 
who claims profits, the Revenue Court is not com- 
petent to ignore that decision. [р. 865, col. 1.] 

Bhawani Singh v. Dilawar Khan, 1 Ind. Cas. 886; 
31 A, 263; 6 А, L.J.145 (Е, B.) and Durga Shankar 
v. Gur Charan, А. W. N. (1906) 1; 2 A. L. J. 884, 
followed. А 1 

Durga Parshad v. Hazari Singh, 11 Ind. Oas. 116; 
33 A, 79% 8 A,L J.1025and Hargu Lal v. Med 
Bingh, 29 Ind. Cas. 509, referred to. 

Per Gokul Prasad, J.—In suits for profits in 
Revenue Courts based on entries in the Record of 
Rights, an order or decree of a Civil Court, declaring 
the rights of the parties, if passed before the end 
of the litigation, must be followed. [p. 965, сої, 2,] e 

Sesond appeal from a deeree of” the 
District Judge, ^ Cawnpore, dajed the 3rd 


April 1919,- 
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Dr. S. М. Sen and Mr, 5, N. Gupta, for 
the Appellants. : EE 
Mr. 8. N, Mukerji, for the Respondent. - . 

. JUDGMENT, 
Ryves, J,—Musammai Chatura - Kunwar, 
who was reeorded in the khewat as а ao. 


‘sharer, brought the suit out .of whioh this 


appeal arises under sestion 164 of the Agra 
Tenaney Act for her share of the profits for 
the years in suit against her deceased hus. 
band’s brother, Baldeo Singh, the defendant- 
appellant here, The niain defenee was that 
Lashhman Singh, the husband of Musammat 
Chatura Kunwar, was the brother of Baldeo 
Singh defendant and joint with him, that 
on the death of Lashhman Singh, Baldeo 
Singh had at the request of the plaintiff 
got her name entered in the revenne papers 


‘only for her sonsolation and that she had 


no proprietary right, The Trial Oourt 
refased to до into this question and gave 
the plaintiff a deeree as her name was 
recorded in the khewat. The. defendant 
appealed, During the pendenoy of the 
appeal the defendant filed a sait in the Civil 
Court and obtained a decree which deolared 
that Musammait Ohstur& Kunwar was not 
а oo sharer, This deoree was passed, it 
appears, on the strength of a compromise to 
whieh Musammai Ohatura. Kanwar was a 
party in & previous suit whioh was brought 
in 1893 for profits, in whieh she admitted 
that she was nota oo sharer and that her 
name was merely entered for maintenanse 
and sonsolation, A eopy of this decree was 
prodused before the learned Judge of the 
lower Appellate Oourt. Thereupon he fixed 
two points for desision :— 

(1) Was the lower Oourt right in holding 
the plaintiff-respondent to be a so-sharer 
and as such entitled to bring the suit? 

(3) If so, ia this Court nevertheless bound 
or entitled to upset the deeision of the lower 
Oourt on the ground that since the lower 
Court’s desree was passed, the appellant haa 


' obtained а deoree of a Oivil Oourt deelaring 


the respondent not to be a eg-sharer? 

On the first point he held that the lower 
Court was right in refusing tolook at any. 
thing exsept the entries in the khewat, and 
on the sesond point afier sonsidering two 
‘oases to whieh we shall presently refer, held 
that there was по ruling whieh went as far 
as to lay down that an Appellate Ravenue ` 
Court must psy regard to a declaration 
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obtained after the desision of the ease by 
the Revenue Court of ‘frst iuxfanso, and 
having some to the sonslusion that at the 
time the Revenue Court had passed its 
deoree, the plaintiff was resórded а eo sharer, 
held that its desision was right. On appeal 
‘before us it has been argued that this вайа oan- 
not be distinguished from the Full Baneh casa 
of Bhawani Singh v, Dilawar Khan (1). The 
only différense in the facts between that ease 
and this lies іп the siroumstanoe that in that 
sase an issue was remitted by the District 


. . Judge in whose Ccurt an appeal was pending. 


Before that issue sould be desided, the da- 
fendant in that ease brought ‘a suit in the 
Oivil Court for a declaration of his title and 
obtained a deeree in his favour. He pro. 
duced this deeree before -the Assistant 
Oollestor at the trial of the issue remanded 
. to him, bnt that Oourt.refused to. admit it 
in evidenee. Оп appeal although this deeree 
was before the Distriet Judge,{he* held that 
until the defendant had got the village 
reoords amended in his favour in acsordanse 
with that deoeree, no effect sould be given 
to it in a euit of this nature, and that the 
defendants must рау ‘profits aesording to the 
recorded shares as they then stood in the 
khewat, 
that ease cannot be distinguished from the 
present, Tn that sase it was held, following 
& previous desision of this Court [Durga 
Shankar v, Gur Okaran (2)], that when us 
between parties to a revenue suit, a Civil 
Court of competent jarisdistion has decided 
the title .tò- the property adversely to the 
plaintiff who elaims profite, the Revenue 
Court is not eompetent to igaore that desi- 
sion, and this Court desreed the appeal and 
remanded the ease. On behalf of the re- 
spondent before us it has been argued that 
the desision of the majority of the Judges 


in the Fall Bensh oase of Durga Parshad ү. ` 


Hazari Singh (3) virtually overruled tbe 
desision in Bhawani Singh v, Dilawar Khan 
(1). “A previous desision of this Court was 
expressly dissented from but the cise of 
Bhawant Singh v. Dilawar Khan (1) was not 


` . expressly dissented from, and there are 


observations in the sonelnding part of the 
learned Ohief Justice's judgment on page 


2 l Ind. Сав, 886; 31 А, 253; 6 А. LJ. 14 


To P W. N. (1906) 1; 2 A, L.J. 834. 
(3) 11 Ind, Cas; 116; 38 A. 799; 8 A, 1, J, 1025. - 
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8)7* and -ia the judgment of Mr. Justiss 
Banerji on page 813* whioh would suggest 
thatit was not the intention of the Court 
to dissent from it. The sase of Bhawini 
Singh v. Dilawar Khan (1) has been son- 
sidered sinse in Hargu Lal v. Med Singh (4). 
The astual fasts of that ваза were somewhat 
different. There whilea similar sait was 
pending in the R3vaone.Court,; the defendant 
not only got a Civil Court's doses deslaring 
that the plaintiff was not entitled, but had got 
the revenue rasorda sorrested in assordanso 
with the Oivil. Court's deares. Both lowar 
Oourts dismissed’ the plaintiff's suit, whieh 

was, on appeal, desided by a Divisional Benoh 
of this Court (Banerji and Rafique, JJ ). ` 

The Fall Bansh oase of Durga Prasad v. 
Hazari Singh (3) was sited and it was argued 
that-the Revenue Court should have desided 
the sase on the entries in the revenue papers 
as they stood at the date of the suit, but 
the learned Judges relied on the easo of 


` Bhawani Singh v. Dilawar Khan (1) and held 


that that ruling governed the ease ер" 
before them and aseordingly dismissed the 
appeal. Under these eireumstanoss it seems. 
tó me that we are bound fo hold that the ease 
of Bhawani: Singh v. Dilawar Khan (1) has not 
been overruled and, therefore, must be applied 
in similar sireumstances, I ean see no ground 
for differentiating the faats of this ease from 
fhe facts of that. oase and that being во, it 
seeme to me that wa are bound by it. The 
resolt, in my opinion, is that this appeal 
must be allowed and the desree of the Court 
below be set aside and the plaintiff's suit be 
dismissed in all Courts with sosts, ineluding 
in this Court fass on the higher asale, 

Gout Prasan, J.—I agree in the judgment 
of Ryves, J., and have nothing further to add 
exsept that in а ease of this kind the order 
or desree of a Civil Court declaring the rights 
of the parties, if passed before the end of the 
litigation, must be followed. This is ouly. 
consistent with ths whole ssheme of the 
Tenansy Act, ascording to whieh the Civil 
Court ia the only Court to dasida questions 
of title except in sertain sase3, where tha 
Revenue Oourts are authorized to do so and 
are then to follow ths-procedura of Civil 
Courts, their desisions having the forse. of 
Civil Ceurt desrees. 

Appeal allowed, 

à) "5 Ind, Cas. 509. i . . 
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ОвтатхАр Оті Jurispicrion Surr No, 1308 
Е or 1921, 

July 15, 1921. : 

. Present : —Mr. Justise Faweett, 
RAMNATH DWARKANATH 
WAIWOODE—Puainrirr 

. veraus 
RAMRAO BALKRISHNA DHOTRE— 
Я DEFENDANT, 
` Hindw’ Law—Joint family—Suit by manager to 
recover on pro-note—Necessary parties. 

Tho manager of ё joint Hindu family oan sue 
on a pro-note executed in his favour with ‘the full 
knowledge of the executant that the loan was being 
advanced from the joint family funds without 
joining the adult members of the family as plaintiffs, 
where he effectively represents the other members 

- of the family. [ p. 969, col. L] М 

* Naranji Vasanji v, Мой Govanji, 9 Bom, L., R. 1126, 
KaMdas Kevaldas v. Nathu Bhagvan, 7 B. 2175 7 
Ind. Jur. 428; 4 Ind. Deo. (х. в.) 147, Ramsebuk v. 
Ramlal Koondoo, 6 О. 825; 8 O. L. Е. 457: 3 Ind. 

‘Dec, (м. в.) 627, Kishen Parshad v. Har Narain Singh, 
"9 Ind. Cas. 7989,83 A. 272 at p. 277; 18 Bom. L, 
„В, 859; 15 О. W. №. 821; 8 A. L. J. 256; 9 M. b 
Т. 843; 18 C. L. J. 346; 21 M, І, J. 378; (1911) 2 M. 
'w. М. 895; 98 I. A. 45 (Р. O.), Jagabhai Lallubhai 
v. Rustomji Nasarwanji,9 В. 811; 5 Ind Dec (м.в) 
. 207, Ramchandra Narayam v. Shripatrao Tukojirao, 
83 Ind. Cas. 771; 40 B. 248; 18 Bom. І. Б. 38, 
Sheikh Ibrahim Tharagan v. Rama Aiyar, 10 1nd. Oas. 
874; 85 M. 686 at p. 690; Z1 М L. J. 508; 
(1911) 1 М.Ж. М: 442, Ramakrishna Narayan 
Bindhe v. Vinayak Narayan, б Ind. Сав, 
‚967; 84 В. 854; 12 Bom. L. R. 219, Hort Lal v. 
Nimman Kunwar, 16 Ind. Oas. 120; 84 A. 549; 9 A, 
L. 1. 819, Sheo Shankar Kim v. Jaddo Kunwar, 24 
Tad. Cas, 604; 36 А. 888; 16 Bom. L. В. 810; 13 C. 
W. М. 968; 16 M. L, T. 175; (1914) M. W. N 693: 1 
‚1. W. 645; 20 0. J, 282; 12 A. L. J. 1173; 41 I. A. 
216 (P. O.) and Lalji Nersey v. Keshowji Punja, 17 Ind. 
Gas. 198; 37 В. 340; 14 Bom, L. В, 840, referred to 
Where а manager of а joint Hindu family sues 
in a representative capacity there should be an 
indication that he has sued in a representative 
capacity but such indication should not appear 
necessarily in the plaint. [p, 970, cols, 1 & 2., 
-Ramchandra Narayan v. Shripatrao Tukojirao, 88 
Ind. Cas, 771; 40 B. 248; 18 Bom. L. R. 33, referred to, 
Original suit. ‚2, 
Mr. M. V. Desai, for the Plaintiff, 
Mr. S. S. Bangnekar, for the Defendant. 
JUDGMENT.— The plaintiff sues to 
‘recover the amount due оп а promissroy note 
for Ra, 2,600 passed in his favour by the 
defendant on the 16th of April 1920. He 
elaims the sum of Rx. 2,390 together with 
interest thereon at nine per sent.’ 
The defendant in bis written statemerft sets 
up various objestions to the suit, and the sub- 
stantial ones are embodied in tte following 
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` (1) Whether the plaintiff ean sue on the 
promissory note without making his brothers 
parties to the suit? * 

.(2) Whether in any event he ean sue 
without obtaining Letters of Administration 


` to the estate of his father? 


(3) Whether at the date of the promissory 
note the plaintiff was the manager of the 
joint Hindu family? 

(4) Whether there was a subsequent oral 
agreement asalleged in paragraph 4 of the 
written statement? 

(5) If so, whether the suit is not pre- 
mature exeept as to Rs, 1CO? 

The oral agreement referred to ig that the 
plaintiff should not demand the sum of 
Ra. 2,600.at onee and that the defendant 
should pay the said sum by instalments of 
Rs. 50 every two months and in the mean- 
while pay interest thereon at the rate of nine 
per eént. per annum every month, 

The plaintiff and defendant are relations 
and the promissory note in question really 
arose out of a previous transaction in April 
1917, when the defendant borrowed from the 
plaintiff’s father, Dwarkanath, the sum of 
Rs. 3,500, and passed іп. his favour a pro- 
missory note for that sum, with an agree- 
ment to pay interest thereon at nine per sent, | 
per annum. The defendant made various 
payments to the plaintiff's. father whieh are 
shown in the assounts that he produees, 
Exhibit 1, relating to payment of interest, 
and Exhibit 2, to re payment of prinsipal. 
These show that he paid the sum of 
Rs. 26 40, whieh is the exaet: amount of. 
interest due on Rs. 3,500 at nine per eent., . 
regularly up to April 1919; after -whieh he 
paid the sum of Rs, 22 8 0, being the interest . 
on Rs, 3,000, up to the 17th of January 1920. 
Meanwhile, the defendant had paid off 
Ra. 500 towards the prinsipal by fairly regular 


- instalments of Rs, 50 and sometimes Rs, 30 


a month, and this assounts for the redueed 
amount of interest paid from April 1919. 
He aontinued his payments towards the 
prinsipal at the rate of R«, 50 a month up 
to 17th of January 1520, But the interest paid 
still sontinued го be that shargeable on 
the amount of Rs, 3,000. The father 
Dwarkanath is said to have died some time 
in January 1920 and defendant then aontinu. 
ed hjs payments, at -any rate to the extent 
of payment of interest at the rate of 


Rs 2280, up to the 15th of April 1920, 
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He also -paid one of his’ monthly instal- 
enis of Hs. 50 in February 1920. Then 
“the promissory note in suit was passed, the 
amount of prinsipal ‘of ‘the old. note 
having been redused by defendant's pay: 
ments to the sum of Rs, 2,600. The 
plaintiff says ‘that, on the death of his 
father, ‘he beeame manager of the joint 


Hindu family sonsisting of himself and fiva ` 


brothers, ‘of whom the last threa are minors, 
and that he took the note from the defend- 
ant in his варавібу. of managing member 
of .the family. The defendant himself did 
not dispute this in the. witness-box. He 
BAyN— - : 

."l passed a note to plaintiff because he 
was the managing member and when T 
passed the note, I told plaintiff he: had bro. 


thers, and how -sould f renew the pro-note . 


without hia eonsulting them?” 
He. also further said:— 

-. The family is still joint; plaintiff is eldest 
member of it. Не would as sueh look after 
the family estate as manager, ”. 

Therefore, I. think, the third issue must 
elearly be answered in the affirmative, and 
it ia quite unnecessary for me to consider the 
sontention of defendant's Counsel that, as 
plaintiff admitted. that the money for the 
promissory note .of 1917 .ваше out of the 
salary earnings of Dwarkanath, therefcre, 
the money in question was Dwarkanath’s 
separate property, to whioh the plaintiff and 
his so-paraeners sucseeded on Dwarkanath’s 
death. That is not. really the ease of either 
party,and there is also against it the fast 
- that, where a.joint Hindu family does possess 
joint property, the presumption of law is 
that all the property they are possessed of 
is joint. There is, I think, no reason to 
suppose that Dwarkanath did not.trest his 

earnings, as joint family property and did 
_not advanee the money to the defendant in 

his eapaaity of manager of the joint family, 

This finding also, in my opinion, disposes of 
the sesond issue. That issue refers to Letters 

of Administration. But the plaintiff as a 
‘Hindu ів not a person who somes within the 

provisions. of sestion 187 of the-Indian Sueses- 

sion Ast, 1865. It is, therefore, not-ineumbent 
` on him to- obtain Letters of Administration 
before he ean establish à right as..exesutor 
or legates in a Court of Justice. Mr. Rangne- 
kar:for”. the: ‘defendant also: :eintenfled that 
the ease fell under the. Suotossion Certificate 


; 627. 


Aot, but that depends on whether there was 
à sucaession in respeat of the moneys in'ques- 
iion: upon Dwarkanath’s death. Да it is not 
provad that the moneys were Dwarkanath's 
separate property, and I have already held 
that the evidense points to their being ad- 
vaneed as joint family property, it follows 
that there way no sussession but. merely а 
survivorship, whish does not fall under the 
Suesession Certifiseata Ast. I, therefore, 
auswer the gesond issue in the affirmative, 
that is to say, in the plaintiff’s favour, 

The fourth issue aan also he very briefly dis- 
posed of. Paragraph 4 of the written statement 
and the issue thereon. allega that there was 
a subsequent oral agreement to the. effost 
stated: -The defendant, however, in his de- 
position did not allege any sueh subsequent 
agreement but a sontemporaneons one, and 
as sush it would elearly fall under seetion 99 
of the Indian Evidense Ast, so that that 
oral agreement eannot be set up to vary the 
express terms of the promissory note making 
the amonnt due thereon payable on demand, 
Mr. Rangnekar for the defendant sontended 
that the aesouuta of the defendant made it not 
an oral agreement but а written one, These 
aasounts,-hoy.ever, merely show the payments 


: made; they might afford evidenes that sueh 


an agreement had been made, but they alearly 
are nota resord of the alleged agreement. 
That eontention, therefore, cannot be upheld, 
Consequently I answer the fourth issue in the 
negativa, and it follows that the fifth. issue, 
whish is dependent on it, should also be 
answered in the negative, 

There only remains the first issue whish 
is'the really substantial one raised, viz, 
whether the plaintiff вап sue on the note with- 
out making his brothers parties to the suit? 
In éupport of his sontention Mr. Hangnekar 
relied on the ease of Naran; Vasanjt v. 
Mott Govan (1) and various, other similar 
rulings of this Oourt, That ease follows 
the one of Kelidas Kevaldas v. Nathu 
Bhagvan (2), whieh in turn is based on 
the rule of English Law that enables the 
defendant to insist on all the osontraetees 
being made so-plaintiffs when there is .a 
joint eause of astion. In this it follows 


Jamsebuk v, Ramlal Koondoo (3), whieh 
(1) 9 Bom. L. В. 1126 

* (2), 7 B. 217; 7 Ind. Jur. 428; 4 Ind. Deo, (x. 2) 

14 


7 
(3) 60. 815; 8 ©. Is. 45; 3 Iud. Dos, (x. Ө 
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leys -down tbat, when в . joint family 
carries оп a trade in partnership арӣ 
contrasts with thé oüteide publie, they- have 
no greater privileges than. -other traders: 
if they аге really partners, they must be 
bound by the. same rules of law for ‘en- 
foreing ‘their contracts in Courts of Law 
as any other partnership. This ease was 
remarked-.upon by their -Lordships of. the 
Privy  Couneil in Kisheü Parshad v, Har 
Narain Singh (4). They point out that- 
in that ease there were other members 
of the family who'had an equal family 
interest in the profits of the business, but 
it was- nowhere sontended that those mem- 
bers were: nesessary parties,. and they 
algo 18у: ‘emphasis on -the remarks of Garth, 
, 0; J., whioh. referred to the nesessity of 


defendants being saed by allthe partners 


or persons - with whom they had “made 
théir eontraet. -Theo ruling should, there- 
fore, be. sonfined to aases where the fasts 
show .that the actual вопігавЕ is with 
partienlar partners · ог membera of the 
аюу. The sase of Kishen Parshad v. 
Har Narain Singh (4) certainly affeets the 
various rulings of this Oourt whieh went 


ta the extent of saying that, in every ` 
ease where а sontraet is entered into on behalf . 


of в joint ЇатїПу by а. so-pareenér, he 


eannot: sue alone, but must join the other 


eo-parsenérs as parties; for the Privy 
Qounsil held that at any rate the manager 
of-a joint family ‘business may enter into 
adntracts in his own name and may sue 
on вов eontrasts without joining the 
othér members of the family as plaintiffs. 
No-doubt the Bombay desisions exoept a 
ense like that of Jagabhai. Lallubhai v. Rus. 
ют: Nasarwanjt (5) where the sontraet 
had. beer: entered into by а co paréener 
in his own name and he did not diselóse to 
the defendant at the time of the eontraet 
that he waa aeting on behalf of the family. 
But that seems to. have been the only 
'exeeption whieh . they permit from the 
general rule laid down; and this exception 
does nob eover the present ease beeause 
the plaintiff himself: sdmits that, when the 
promissory:note in suit was passed, de- 


fondant understood he was taking the pro. . 


(4) 9 Ind. Cas. 789; 33 A. 272 at p. 277; 18 Bom. L. 
R. 859; 15 C. W. М, 321; 8 A. L, J, 256; ӨМ. 1, f. 
318; 13 0. L. J. 245, 91 м. L.J, 378; (1911 2 M. 
W. N. 395; 38 1. A, 45 (P. С.). 

(5) 9 B; 811; 5 Ind, Deo, (N, в) 207, 
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missory note as manager of the joint family: 
The. defendant also corroboratesthis. Ooming , 
baek to the effeat of the Privy Couneil * 
desision in Kishen Parshad’s case (4), it is 
to be remarked that two different views have 
been taken about it. In Ramchandra 
Narayan v.  Shripairao Tukojirao (6) the 
judgment limits ths decision to the ease 
of managing members of the joint family 
entrusted with the management of a family 
business. On the other hand, the Madras 
High Oourt in Sheik 'Torahim Tharagan v, 
Rama Aiyar (7) have -taken a different 
view. There it ia pointed ont that:— 

"[n' faot: the Privy Couneil had, . ever 
previously to their desision in the abova 
8880, prastiaally upheld the, right of. the 
managing member to represent the. family 
A long line of oases bogin- 
ning with Gtrdhareé -Lall v. Kantoo Гай 
(8) established the right of a ereditor of 
a Hindu family- to proseed against the 
father.or other managing member of the 
family alone and to effectively bind the 
whole family property, ineluding the shares 
of those nof aetually perite io the liti; 
gation,” 

The latter ruling is followed. in this 
Presidenay: cf. Ramakrishna Narayan Sindhe 
v. Vinayak Narayn (9). In Hort Lal +. 
Nimman Kunwar . (10) at pages 564* and 
565%, Tudball, J., points out :— 

“Now the general rule of Hindu Der 
is that a joint family 
ib manager in all . its transaetions or 
sonserns with the outer world, provided 
they are for family nesessity...and' that he 
зап give a valid dissharge without the 
ecnourrense of the minor members. of the 
family.” : 

He goes on:— ‘ 

“It is diffieult to see, therefore, why a 

manager, if he ean represent the ` family. 
in its transaetions and oonserns with the 
outer world, should not be also able to 
represent the family ‘in its litigations ‘in 
the Oourts,” 

And similarly if in the ease of a ereditor 

(6) 33 Ind. Cas, 771; 40 B. 248; 18 Bom. L. R, 33, 

(T) 10 Ind. Cas, 874; a5 М. 685 at p. €90; 21 M, 
L. J. 508; (1911) 1.M. W. N. 442, i 

.(8) 13 B. L. R. 187 (P. С.); 22 W, R. 56; 1 I. A, 821 
3 Sar. P. О. J. 880, 


(9. - Ind. Oas. 967; 34 B. 854; 12 Bom. І, В, 219, 
(10) 18%Ind “Сав, 126; 34 A. 549; 9 A L. J. 819. 


"тан of 34 са бр Js 


is represented by - 
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suing on а mortgage the manager may 
sufficiently represent. the other: adult mem- 
bers of the joint Hindu family, it is 
diffioult to ‘see why a manager should not 
be permitted to sue alone if he sufficiently 
represents the rest of the family. In fast 
it seems to me that the: Privy Couneil in 

Sheo Shankar Ram v, Jaddo Kunwar (11) 
has practisally given effest to this view. 
Their Lordships at page 386* say:— 

“There seems to be no doubt upon the 

Indian desisions (from which their Lord. 
ships- see no reason . to dissent) that 
there аге  oseasions, including fore- 
. 9losure actions, when the managers of a 
joint Hindu family wo effeetively represent 
all other members of the family that the 
family. вя а whole is bonnd, It is quite 
- elear from the fasts of this ease and the 
findings of the Courts upon them that 
this is ‘a esse where this prineipls ought 
to be applied.” 

And this was done in spite of the pro- 
visions of sestion 85 of the "Transfer of 
Property Ast, now reprodused in Order 
XXXIV, rule 1, Oivil Prosedure Code, 
under whish all persons who have an 
interest in the property in. suit should be 
joined вв parties. If а foreslosure action 
is one where.this prinsiple ean be applied, 
I oannot see why the present suit should 
not also be a ease where it вап be equally 
applied. Supposing the defendant had exesut- 
ed a mortgage of hisimmoveable property as 
seeurity for the loan and owing to de- 
fendant’s default the plaintiff sould bring 
а foreclosure astion, then*if the eireum- 
stanees were sush as to make the plaintiff, 
‘as manager of the joint family, an effestive 
representative of all the other members of 
the family so that the whole of the family 
would be bound, then elearly, in the view 
taken by their Lordships, be sould sue 
~ alone, Why, therefore, should he not sue 
alone- in this sase, where the only differ- 
'enee is that sneh a mortgage has not been 
executed? I think Sheo Shankar Ram's case(11) 
affords alear authority for saying that the 
fasts of ths partieular ease must be looked 
at in order to see whether it is proper 


. (11) 24 Ind, Cas. 504; 36 A. 883; 16 Bom. І, R. 
810; 18 0. W. N. 968; 16 M. Le Т, 175; (1914) M, 
W. N. 593; 1 L, W, 645; 20 О. L. J. 282; 12 A. L, 
J. 1178; 41 I. А, 216 (P. C.). ө 


- Раве of 36 А,—[Еа.] : 





for tha manager to be allowed to sue. 
alone as suffisiently representing all the: 
other members of the family; and that in 
view of this desision of the Privy Counail, 
‘even aosepting the restrieted view of the 
effeot of the desision in Kishen Parshad's ease 
(4) which is taken in Ramchandra Narayan v. 
Shripatrao Tukojirao (6), the previous Bombay 
desisions, whieh support Mr. Rangnekar’s son- 
tention, require re-sonsideration and are not 
now really binding, Thus in Dalji Nansey v. 
Keshowji - Рита (12) it has' been held 
that at any rate minors are nnnüeeessary 
parties, though the deeision in. Narani 
Уават)ї v. Mott Govanjt (1) went to the extent 
of requiring their being joined. Now, in 
this particular ease, the fasts are that the 
:defendant has oonsistently been satisfied 
with the signature of plaintiff's father for 
his numerous payments, and: sinse Dwarka- 
nath’s deatb, has been satiefied with the 
signature of the plaintiff, although he was · 
quite aware that the moneys were joint 
family moneys. and that this waa a joint 
Hindu family. He, also exesuted the two 
promissory notes in -favour of Dwarkbae 
nath personally and plaintiff personally, 
He has himself frankly admitted that he 
has no objeetion to pay the plaintiff alone 
as the manager of the family, but pleads 
that he sannot pay the whole sum at 
ones. The contention that the other eo-par- 
seners should ‘be joined in this suit is 
purely one raised: by his legal advisers, a 
teshnieal objestion which ean at most 
stave off the evil. day for a short time, 
‘without there being any real grievance on 
the part of the defendant. It is no donbt 
the ease that, as ruled in Kalzdas Kevaldqs 
v. Naihu Bhagvan (2), the mere fast that 
the other adult brothers say they have 
no objestion to plaintiff resovering the 
amount due on the promisscry note in 
this suit, does not afford valid ground for 


saying that the suit is not bad, if it is 
really neeessary that the other  adnlt «o. 
parseners should be joined in the suit, 


Bat this evidenee, though not aonelusive, 
does.go to show that this is one of these osaa- 
sions referred to by the Privy Counsil in Sheo 
Shankar Ram’s case (11) where the prinsiple 
that they mention ean be properly applied. 
eAfter all 16 is not the oase that Hindu 
(12) 17 Ind. Cas. 193; 37 B. 340; 14 Bom. L. R. 
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‘Law.in itself -requires that all -adult во- 
гратвепегв ‘should be joined...I think Таш 
‘eorreat in saying that no text .ог eommen- 
tary san be sited io that өйөө, It is a 
-rule whieh is simply based оп. the prin- 
‘eiple ‘that all persons interested should be 


‘joined in the suit. That is .a гше of 
‘prosedure and that rule is subjest to 
-various .exeeptions, among whieh should 


tbe the ease where:a person sufficiently re- 
presents other members of his family; nor, 
. in my opinion, does .sueh :a ase .fall 
ander the provisions of Order VII, rule 4, 
„Oivil Prosedure Code, No doubt the. plaint- 
iff is a representative of the family, .but 
it does not follow that he sues in a 
-representative seharaster. . He really sues 
as ‘the holder of the promissory note which 
‘is passed in hia name. When an objeetion: 
„ів raised. by the defendant that he eannot 
:sue without joining certain other persons, 
еп and then only it besomes :nesessary 
ifor.him to meet that plea by saying that 
“though I sue.simply asthe holder of the 


smote, yet I am entitled to do so without.. 


my brothers being joined, besause I am 
ithe manager of the Hindu family of which 
:they are members.” That is an entirely 
(differant ease to one where tbe basis of 
ве plaintiff's elaim is of а representative 
.eharaoter, sush as where he sues as an 
exesutor or administrator; and asoordingly 
‘I do not eonsider that the plaint is in 
‚апу way defective. No doubt in Ramchandra 
‘Narayan ч. Shripatrao Tukojtrao (6) there 
are remarks that, where a.manager does sue, 
there should be an indication that he has sued 
„in a representative eapaeity. Bat it does 
not follow that sueh indisation should appear 
necessarily inthe plaint. The plaint .is only 
.one part of the pleadings and rproseedings ina 
uit, Here we have had adirest issue-on the 
question, and the judgment will reeord a 
:finding regarding the plaintiff's represen- 
:tation of the family. Therefore, there would 
«be, to anybody who is searching the sase 
.hereafter, a slear indication that the plain- 
’ tiff was suing in a representativa бара. 
; ity, - so far as that affesta the question 
whether the other members of the joint 
family were bound, Here there вар be no 
.donbt that they are bound and they have 
sthemselves said that they  aesept thate 
position, "Therefore, I do not sonsifer 
“that the adult members of the plaintiffs 


^issue for the 


family -are  nesessary parties to the snif, 
and sonsequently I answer the first issue 
in the affirmative. 

Mr, Rangnekar for the’ defendant has 
asked that the desree should allow the 
amount due to be payable by instalments 
under Order XX, rule 11 ofthe Civil 
-Prosedure Code, The defendant has in 
his favour the fast that he has been pay- 
ing regularly towards the prineipal and 
also has generally paid the interest every . 
month, It also appears from his evidence 
that he is a clerk ina Bank drawing Rs, 120 
а month as his net рау, On the other 
.hand he admits that he has an immove- 
able ptoperty. .He, however, agrees.to , give’ 
an undertaking not to: alienate that property 
:without the, orders of the Court; and 
plaintiff's Counsel accepts that undertaking, 


-whieh is to the effeot of the undertaking 
.he had himself asked for, supposing the 


decretal amount were made payable by 
instalments. I think, therefore, that there 
is in this ease sufficient reason for pass- 
ing. an order under rule 11, notwitbstand. 
ing that the promissory note makes the 
amount payable on demand. As regards 
„ће amount of the .instalmsnts, plaintiff's 
Counsel suggests that the instalments 


should not be less than Rs, 100 a month 


and I think that that is а reasonable sum. 

I, acsordingly, passa deeree against the 
defendant for the sum of Rs, 2,390 with 
interast thereon at nine per sent, from 
the Ist of Maroh 1921 till jadgment, But 
under Order XX, rule 11, I order 
.that payment of the amount of this 
dearee shall be made by instalments 
.of Rs. 100 а month beginning: on the 15th 
of Angust 1321; in default of any two 
-8o0nsesutive instalments, exeoution may 
whole amount due. The 
defendant has undertaken not to alienate 
or further oharge hia immoveable property ' 
without the orders of the Court, He has 
liberty to .apply, should he find it neses. 
wary to alienate or -oharge it and be pre- 
pared to psy up the remainder of his 
dearetal debt or a substantial part of it, 

Costs and interest on judgment at six 
per sent, but the deficient penalty of Rs, 5 
paid by defendant in respest of Exhibit 
8 should be borne by the plaintiff, in. 
asmush as, the reseipt which the plaintiff 
gave for "the five’ payments in. -qugstion 


Vol. LXIV). 
HEKSM SINGH v, BABU LAL, 
:Bhould have borne- a.reseipt stamp -of one 


anna each. This sum of .Hs. 5 should be. 


‘dedueted from the plaintiff's eosta payable 
by the defendant. : i 
2, Е. Suti decreed, 


ALLAHABAD HIGH COURT. 
Seconp Оту, АррвАг, No. 1041 оғ 1919. 
November 18, 1921. 
Present:—Mr, Justice Ryves and 
Mr. Justice Gokul Prasad, 
HUKAM SINGH—Derexpant— 
APPELLANT 
versus 
 BABU LAL AND ANOTHER—PLAINTIFFS 
~— RESPONDENTS, 
‚ Transfer of Property Act (IV of .1882),. ss. 82, 84 
—Mortgage-—Deposit of full amount—Notice served on 
mortgagee-—Refusal to accepi — Withdrawal óf M by 
ораи ceasing of, 


` Where "a mortgagor deposits the full amount of 
' the mortgage-money under section 88 of the Transfer 
of Property Act and has proper notice served on 
the mortgagee but on the mortgagee appearing in 
‘Court and refusing to accept the money the mort- 
gegor himself ‘withdraws the money, the interest 
nevertheless oeases ‘to run from the date of the 
deposit. Гр. 972, col. 1.]. 
Velayuda Naicker v. Haider Hussain Khan ‘Saheb,’ 3 
Ind. Cas. 729; 83 M. 100; 6 M. L. T. 262, followed, 
© Krishnaswant Chettyar v. Thippa Ramaswanit 
"Ohettyar; 8 Ind. Сав. 763; 86 M. 44; 9 M. L. Т. 181; 
^ (1911) 1 M. W.-N. 89, *"Thevaraya Reddy v. Venkata- 
chala Pandithan, 8% Ind. Cas. 444; 40 M. 804; 31 
M. 1, J. 648; (1916) 2 М. "W, N, 821; 20 M. L. T. 
40?; 4 L, W. 438, referred to, 
Second appeal against a deeree’ of ‘the 
` District Judge, Aligarh, dated the 8th of 
May 1919. 
Messrs. P, L, Banerit :and Panna Lal, “for 
„ће Appellant. 
` Dr. 8. M. Sulaiman, for the Respondents, 
. JUDGMENT.—The only point raised in 
‘this seeond appeal is whether .the mortgagee 
‘is entitled to interest at the stipulated rate 
“np to the date of suit or whether a deposit 
‘having been made in Court in aseordanee 
-with seetion 83 of the Transfer.of Property 
"Ast, interest eeased from that date. 
, mortgage in suit was. executed . on the 21st 
.of August 1906 fora sum of ‘Re. 500, and 
.it.was agreed that eompound ‘inferest should 
bə paid at Rs, 1-8«0 -per sent, per mensem 
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On the 318+ óf Ostober 
1909 a sum of: money. was deposited in Court 
by.the mortgagor.onder seetion 83 of the 
"Transfer of Property Act, Notise waa served 
on the mortgagee, and he appeared -in 
Court .and refused to певерё the amount 
deposited, Some six months afterwards the 
mortgagor withdrew the amount whieh he 
had -deposited in Court. This suit -was 
brought:on the 12th of August 1918, olaim- 
ing.payment for the prineipal and interest 
at the stipulated rate up to the date of 
suit, '"Tbe.main defense was that’ the whole 
amount of the mortgage had been deposited 
in Oourt ander seetion 88 of the Transfer. 


` of.Property Aet and that from that date 


interest eeased.to ron on the mortgage. 
The Subordinate Judge found, as a matter 
of fact, that the amount deposited represented 
the whole amount due on the mortgage: up 
to that date. He, however, held, for reasons 
‘whieh we need -not sonsider, that the 
proper interest whish should -be ` allowed 
subsequently to that date waa 12 annas per 
eent, per mensem. Both the parties appeal: 
ed to-the District Judge, and he eame to, the 
conolusion that the deposit made. by the 
mortgagor represented the whole amount 
then dueunder the mortgage. But he. held 
that inasmush as the money had been snb. 
‘sequently withdrawn, interest did роб senio 
to run and he relied on Krishnaswam: Ohettycr 
v. Thippa Ramaswamt Ohettyar (1) and also 
Thevaraya Reddy у, Venkatachala Pandtthan 
(2). He, therefore, allowed the appeal of 
the plaintiff mortgages and dismissed the 
appeal of the defendant mortgagor. Hense 
two sppeale have been filed in this Court 
on behalf of the mortgagor. 

It seems to be settled Jaw in England 
that in order to prevent interest running, the’ 
tender or deposit must have been made во 
‚вв fo be always available to the’ mortgagea 
and following that rule, the Oslentta High 
Uourt has held that subsequent withdrawal 
of money from Court will not prevent the 
running . of interest. The rule in England 
seems to be based on prineiples of equity, 
Jn India we have 6 interpret section 83 


(1) 8 Ind. Cas, 7634 86M, 44 9 M, L, T. 131; 
(1911) 1 M. W. N 

(2) 37 Ind. Cas, A 40 М, 804-81 M. L, J, 948; 
1919): 2 M.W, N. 321; 20 M, b T. 403; 4 L. W, 
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of the Transfer of Property Act. 
late Sir Rashbehari Ghose in his Law of 
Mortgage in India,” 4th Edition, Volume J, 


page 236, seems to be of opinion that the” 
English rule was of doubtful application in ` 


India. Sestion 84, во far as is necessary 
for this ease, rans as follows:—‘ When the 
mortgagor has deposited in the Oourt under 
sestion 83 the amount remaining due on the 


mortgage, inferest on the principal money, . 


shall sease from. the date of the tender or 
as soon as the mortgagor has done all that 


' has to be' done to enable the mortgagée to 


take suoh amount out of Court." 16 has 
been ‘found in- this ease that the . mortgagor 
deposited in Court оп the 31st of 
Ostober 1609 the.full amount then due on 
the mortgage. It has further been found 
that the mortgagor had the proper notiae 
issued. to the mortgagee under seetion 83 


.of the Ast and, that the mortgagee ap- 


peared in Court and -definitely refused to 
aeoept the money. It seems to us that the 


` mortgagor had done all that he was requir- 


ed to do under seotion 84 of the Act, In the 
Madras High Court in Velayuda Naicker v. 


- Haider Hussain Khan Saheb (3) this view. was 


accepted. In Krishnaswams Ohettyar v, Thippa 


: Ramaswamt Ohettyar (1) it was held that on 


the withdrawal by the mortgagor on the 


. mortgagee’s refusal to accept the amount 


deposited in Oourt, interest does not sease to 
run, Both. these.aases were sonsidered in 
the later ease in Thevaraya Reddy v. Ven. 
katachala Pandithan (2), the fasts of. whiah, 
however, aro distinguishable from those of 
the present «ase, In the sourse of their judg- 
ments one learned Judge was of opinion that 
the вава of Krishnasuami Ohetiyar v. Thippa 
Ramaswami Ohetiyar (1) had been properly 


‘desided. On the other hand, Mr. Justise 


e 


-eoste 
Court below ty direeting that the amount. 


Phillips thought that the! earlier ruling -in 
Velayuda Naicker:v. Hader Hussain Khan 
Saheb (3) was oorrest, For the reasons given 
by Mr. Justice Phillips on psge 808* we 
think that the -deeision of -the · learned 


District Judge in this ease was wrong. 


We, therefore, · deeree the appeal with 


and modify the  deeree of the 


(3) 8 Ind, Cas, 720; 38 M, 100; 6 M, L. T. 
282, ° 


жраре of 40 М. [Еа] : 
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payable by the mortgagor ія only Ra. 787, 
‘and the usual deeree giving віх montha for, - 
payment will be prepared. 


J. Р, Appeal decreed, 


BOMBAY HIGH COURT. . 

. `Бкбокр Orvin ApPPzaL No. 899 оғ 1920. 

. September &,.1921, . ` : 
Present:—Sie Norman Maolaod, Кт, 

' Ohief Justice, and Mr, Justies Shah. 
BAI KEVAL AND ANOTHER— DEFENDANTS — 
APPELLANTS 

versus, . 
MADHU KALA AX ANOTHER-—PLAINTIEF3— 
RESPONDENTS, | 


Limitation Act. (IX of 1908), s. T— "Discharge! ` 
meaning of—Redemption, joint right  of——Limita- 
tion, ` А i 


. The right to redeem а mortgage of joint family ' 
property vests in allthe members of the family 
whoever isthe manager and the right of a minor 
member to redeem, which is in existence during his 
minority cannot:be defeated by the fact that s 
major member does not file a suitto redeem within 
the period allowed to him. [p. 974, col. 1.] ў 

А. suit forredemption of a mortgage, limitation 
of which expired during the minority of thé two 
sons of the deceased mortgagor, was brought three 
years after the attaining of majority of the elder 
son but within three years of attaining of majority. 
of the younger son. It was urged that the suit 
was barred by reason of section 7 of the Limitation 
Act, as в discharge could be given-by the first 
plaintiff without the concurrence of the second, 
plaintiff : 

Held, that the suit was not barred and that both . 
the plaintiffs were entitled to redeem the mortgage. 
p. 974, col. 1.] : 

Bapu v. Bala, 59 Ind. Cas. 769, 22 Bom, L. R. 
1883; 45 B. 446, distinguished. HE ` 

‚ Per Macleod, О. J.—It is difficult to вау that a 
plaintiff seeking redemption gives a discharge to 
the mortgagee within the meaning of section 7 of 
the Limitation Act, bubif.the word “discharge” is 
given a wider meaning as including any form of 
quittance whereby the rights and liabilities between 
two parties are put an end to, it could be said 
that the plaintiff seeking redemption gives a dis- 
charge when he pays the mortgage-debt and 
recovers possession of the mortgaged property from 
the mortgagee, thus putting an end to all rights 
and liabilities between the parties, so that no 
‘farther proceedings could be taken. [р, 978, col. 2.] 

Bapu v. Balg, 59 Ind, Cas. 759;22 Bom. L,R 
1383; 45 B. 446, distinguished. 


Vol LXI V] 
` BAI KEVAL ©, MADHU KALA. 


-Seeond appeal from a decision of the 
Assistant Jadge, - Surat, in Appeal No. 39 
of 1919, varying a destes passed by the 
: Subordinate Judge at Olpad, in Civil Suit 
No, 91 of 1917 

Mr. G. N. Thakor, for the Appellants, 

an N. К Mehta, for Respondents Nos, 1 
and 2. 


J UDGMENT, s 

Maóürnzop, О, J.—The plaintiffs sued ‘to 
redeem the plaint properties оп payment by 
instalments-of the sum that might be found 
due on taking aesounts, under the Dekkhan 
Agrioulturiats’ Relief Ast, of the mortgage of 
the 19th July 1892. Thess properties were 
mortgaged by the plaintiff,’ father, Kala to 
the deseased Kalyanshand, Kala died about 


eighteen years ago, leaving the plaintiffs and , 


their brother Shiva, now deoedsed, as his 
heirs, The first and sseond defendants are 
the representatives of Kalyanehand, while 
. the other defendants are alienees from the 
mortgagee, There aan be no doubt that the . 
: plaintiffs were entitled to redeem the prop- 
erties still in the hands of the represen- 
tatives of Kalyanshand. With regard to 


certain other properties whieh had been. 


alienated, it was eontended that the plaint- 
iffe. suit was barred under Artiele 134 of 
Sehedule I of the Indian Limitation Aét. 
Admittedly the suit was brought more than 
three years after the first plaintiff same of 
-age, but less than three years after the 
seaond plaintiff same of age. 

` The Trial Court, in sonsidering whether the 
provisions of seotion 7 of the Indian Limita- 
tion Aet applied, eonsidered that on referring 
to the form of the deoree in а redemption 
suit, 16 is the ‘mortgagee who has to give а 
dissharge and not the mortgagor, therefore, 
seotion 7 did notapply at all. He sonsidered, 
however, that the suit of the first plaintiff 
was barred by limitation, So he gave a 
deeres to the seeond plaintiff only and 
dirested that various amounts should be 


paid to the various defendants as stated in 


the deores. 


On appeal the learned Assistant Judge - 


considered that as the equity of redemption 
. was vested in all the heirs of Kala jointly, 
` it was not open to the others to grant a 
valid dissharge without the sonsurranes of 
Kika, the sesond plaintiff, Не did ‘not agree 
with the view of the Oourt below that 
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sestion 7 of the Indian Limitation Ast did 
notapply. The deeree of the lower Court 
was varied so аз to make itin favour of 
both the plaintiffs, while the amount payable 
io defendants Nos. 3 to 5 waa inereased by 
: Rs. 200. . 

In the appeal before us it has been urged 
that sestion 7 of the Indian Limitation Act’ 
applied to the plaintiffs; that the sesond 
plaintiff was one of: several persons ' jointly 
entitled to institute a suit, and was under the 
disability of minority, but as a dissharge 
could have been given without the oon. 
` ourrense of the sesond plaintiff by the first 
‘plaintiff, therefore, time ran against beth. 
plaintiffs from the date the firat plaintiff 
attained majority, . 

No doubt there is some foundation for the 
diffisulties whish the learned Subordinate 
Judge thought existed in applying the pro. 
visions of seetion 7 of the Indian Limitation 
Act to a redemption suit, baeause it is 
diffisult to say that the plaintiff sesking 
redemption gives a disaharge tothe mort. 
„gageo; but if the word “dissharge” is given 
в wider meaning аз ineluding any form of 
quittanes whereby the rights and liabilities 
betweer two parties aras put an end to, it 
вооа be said that the, plaintiff seeking 
redemption gives a discharge when he pays 
the mortgaga debt and resovers possession . 
of the mortgaged property from the mort. 
gagao, thus putting an end to all rights and 
liabilities between the parties, so that no 
farther proosedings sould be taken. Bat 
even assuming that the two plaintiffa were 
jointly entitled to file a snit for redemption, . 
there is nothing to show, when the first 
plaintiff same of age, that the first plaintiff 
sould have given a dissharge without the 
eoneurrenoa of the second plaintiff, It is 
provided by the Civil Prosedure Code that 
all parties interested in а mortgage must 
"be parties fo а suit ona mortgage; and - 
certainly when the first plaintiff brought 
the suit for redemption, the sesond plaintiff 
was a nesessary party; the question whether 
the first plaintiff sould have sarried the suit 
to its proper end without-the sonsurrenes 
of the sesond plaintiff, was never eonsidered 
in the prossedings ia either of tha lower 
Courts. The вазе of Bapu v. Bala (1), whish 
waserelied upon, was a suitof a differant 


(1) 59 Ind. Cas.75); 22 Bom, L. R. 1333; 45 В, 
446. E 3 
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nature, as it wasa suit by the sons ofa 
Hindu mother to set aside alienations made 
by her during their" minority, and it was 
found as'& füet, when the oase same before 
us in sesond appeal, that. the plaintiff was 
the managing member ‘of the family; and 
then he had a right; as soon as he’ attained 
majority and besame such managing mem. 
ber,, to bring а suit as вов manager: to 
fesover not only his share of the alienated 
property, but the whole of the aliena'ed 
property, ineluding ` his minor brothers' 
shares, That being so, it was held that if 
the elder brother on attaining majority did 
not bring a suit to set aside the alienation 
within three years, then the other brothers 
would be barred, But in this ease there 
is nothing on the resord to satisfy us that 
the first plaintiff sould have filed a suit to 
. redeem the mortgage without the оопопг. 
rense: of: the: sesónd plaintiff; and to that 
extent Í think the déeeision of the Assistant 
Judge was right, althongh he has not 


sonsidered, the; question from the point of - 


view: of the first and sesond plaintiffs being 
members of a joint Hindu family. 

i It must also be remembered that the 
right to redeem a mortgage of joint family 
property vests in all the members of the 
family: whoever ia the manager, and it is 


difficult to see how the right of the .sesond ` 


plaintiff’ to redeem, whieh was in existence 
during his minority, dould be defeated by 
the fast that his elder brother did not file 
a suit to redeem within the period allowed 
to him, 3 

> There is also this further fast that the 
minor’s mother was alive and was managing 
the property after her husband's death. 
There is. no evidense to show that the first 
plaintiff took over sharge from his mother. 
It seems to me, therefore, that: the sesond 
plaintiff would: -sertainly be entitled prima 
' facie to redeem the mortgage. 
lay upon the defendants to show that he 
was barred, and they have not proved the 
faots that were nesessary to create the bar, 
It follows that- both the plaintiffs are 
‘ gntitled to redeem: and though we are not 
in agreement with either of the judgmenta 
` in the Courts below, the deoree of the lower 
Appellate Court is sorrest and the appeal 


must be dismissed ` with costs, e. 
. Suan, J.—I soneur. : f 
ЖЕ . Appeal dismissed, 


INDIAN CASES. 


The. onus? 


^ 


"(i991 


ALLAHABAD HIGH COURT, | 
Figat Отт. APPEAL No. 382 ов 1916, • 
December 6, 1921. 
Present:—-Sic Grimwood Mears, Kt, Chief 
Justice, and Justiée Sir P, О, Banerji, Кт. . 
. Мизатта B ASHIR-UN-NISSA BiBI— 
. DEFENDANT——ÅPPALLANT 
versus 
ABDUR RAHMAN AND OTHERS —PraisriFES 
— RESPONDENTE. 


Limitation Act (IX of 1908), . Sch. I,, Art, 120— 
Moveables—Partition, g 


A. suit for' partition of.cash:and moveables is 
governed by Article 120 of Schedule I to the Limita- 
tion Act, inasmuch as in the First. Schedule to the 
Limitation Act there is no specific provision for a 
elaim:of this kind. .|p. 975, col: 1.] 

Mahomed Riasat. Ali v. Hasin Banu, . 21 О. 167,:20 
Т, A. 155; 17. Ind, Jur. 484; 6 Sar. P. O.J. 874; Rafique 
&nd Jackson's P. с. Nó, 183; 10 Ind, Dec. (x. s.) 787, 


followed, 

First appeal from a deoree of the Addi. 
tional Subordinate Judge, Moradabad, dated 
the 9th June 1916. 

Dr. 8. M. Sulaiman and Dr. S, N, Sen, for 
the Appellant, 7 : 

Messrs. B, E.. O'Oonor, Iqbal. Ahmad and 
Raza Ali, for thè Respondents, ` 

JUDGMENT.—This appeal was argued 
on the 21st Deeember 1920 before a Benah 
eonsisting of the Chief Justiee. and Mr. 
Justies Knox, f | 

It was evident that the matter sould 
not be disposed of satisfaatorily until the 
Oourt was informed whether Muhammad 
Fazl Haq had left а step-sister by the 
name of Musammat Azmat-un-nissa, The 
Benoh, therefore, referred that question to the 
lower Court with instruetions.to decide that 
issue. On the !9th of November of this year 
the lower Oourt reported that nobody osred 
to prosecute the. oase and, therefore, that 
issue had never been determined. In these 
eireumstanses Dr, Sen says very fairly that 
Ke cannot resist tha judgment: of the lower 
Court on the issue as regards the share of 
the immoveable property and mesne profits, 
There was also а elaim for а fourth share in 
moveables and for partition, во that spesifie . 


'artieles sould be allotted to the plaintiffs. 


The elaim as astually put forward asked that 
the sash and artieles mentioned ina eertain : 
list might be pattitioned and one fourth of the 
eash and, one fourth of the artieles awarded 
to the plaintiffs, The elaim then eontinued 
by putting a value upon the, moveables, 
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dividing һа Ьу 4 and’ asking that if the 
eash and artieles wers not partitioned, 
Rs, 3,982 might be awarded ве {ће price of 
the said articles. Dr, Sen sontends that 
the method in whieh that olaim' is put 
forward: brings the suit within Artisle 123 
of thà First Schedule to the: Limitation Act 
of 1908,° As admittedly’ Fazal- Haq- died 
more than three years before the: inatitu- 
tion of the action, this eleim for a partition 
of вавһ and moveables: would be time. barred 
if Article 123 were the artisle to bs 
applied, The lower Court felt itself unable 
to distinguish the ease of Mahomed Riasat 
Ali v, Hasin: Banu'(1) and we agree -that 
the faets of this partieular sase- before us 
are governed by the deeision in that oase. 
The same point was taken there, It was 
said that the elaim for partitionof moveables 
was: barred besause the claim fell within 
Artisle 123, The Privy Council. did -not 
agree with that eontention, but held that-the 
elaim really’ fell within Artiole 120 inasmuoh 
as there was ‘to be found in the-First Sshedule 
to.the Limitation Aet ‘no spesifis provision 
for a elaim:of this kind, As our view in: this 
respeot is the same as held by the learned 
Subordinate Judge, we are of opinion that on 
both grounds this appesl must be dismissed 
with оовёв;. We  aecordingly dismiss this 
appeal with gosts and fees.on the higher scale. 
ng. P Appeol: dismissed. 

' (1) 21 0. 157, 201, A, 156; 17 Ind. Jur. 484; 6 Sar. 


Р; О. J. 874; Rafique and: Jackson's P. O No; 133; 10 
Ind; Deo, (x. в.) 7387, —. 





.. ." BOMBAY HIGH COURT. 

Ssconp Civi. АРРЕАШ No. 7 or 1921, 
i ' September 2, 1921, 
^. — JPresent;—BSir Norman Maoleod, Кт, 
~ Chief Justice, and Mr. Justise Shab: 
pALPAT. OHINDHU SHIMPI— PLAINTIFF 

—~APPELLAKT 
: versus 

> BOMTYA DAGADU KUMBHAR. 

a ANOTH£E—DEFENDANTS — RESPONDENTS, 


; Hindu Law—Succession—Sudras—Mlegitimate child,- 


right of. 


i Under Hindu Law a воп of s legitimate sot of a 


Sudra cannot. inherit the proporty.of. an-illégitimate: 
son-of his ancestor inasmuch-as the illegitimate: son. 
of a Sudra cannot inheribthe separate- ышы of . 


his father's legitimate воп, as а brother, 
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Dharma: Sakharam, 55‘Ind.. Cas, 306; 44'В. 785; 
22 Bom. L. R. 52, followed. 
Sesond apace from a desision of the 
District Judge, Khandesh, in Appeal 
No. 283.of 1919, reversing а desree passed 


-by the First Olass Subordinate Judge at 


Dhulia, in Civil Sait No. 57 of 1918, 

Mr. W, B. Pradhan, for the Appellant. 

‚Мт. 8. Р. Palekar, for. Respondents Nos, 1 
and 2. 

JUDGMEN T. 

Бнан, J ou this dase one Vedu. “had. i 
sons;.a legitimate son -salled: Chindhu and 
ат illegitimate:son ealled: Dhaklu.. Ohindhu 
died leaving a- son: named Zipra, ` Dhaklu 
‘died’ without .leaving .any relations, .and 


„Ч ia with referense to the property of Dhaklu 


that the- present suit-is. brought:by Zipru 
to establish hia'elaim' as heir to Diaklu: ` 

It is established пот, and i in spite of the 
argument of the.appellant to the sontrary 
it must, be aseepted,- that the illegitimate 
son of a: Sudra. oannot inherit: the: separate 
property of hia father’s legitimate воп, ав 
ІБ is suffieient to refer to the 
'desision in Dharma .v. Sakharam (1); in 
whish the earlier decisions bearing on this 
point have been referred to, It has been 
argued that it does not follow’ nesessarily 
from that desision that Zipru, the: son of 
the legitimate. son of the original ansestor, 
sould not’ inherit the property of Dhaklu, 
the illegitimate son. of Vedu, There is no 
authority on the question before us; but 
if the гше in Dharma v. Sakharam (1) is to 
be consistently followed, I do not see how 
a eollateral sould euesoed to the property 
of an illegitimate son, when that son is not 
entitled to collateral suseession. It. neces. 
sarily follows that Zipru sould not inherit the 
property of Dhaklu; and his olaim to. that 
property must fail. 

The dearee of the lower Appellate Court i is 
right and must be affirmed with costs, 

ме О. 4—1 agree, 


Decrse аўйгтей,. 
x 5144, Cas. 306; 44 B, 185; 22 Bom. І, В, 
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BAWAN DAS ©, CHIENE. 
‘ALLAHABAD HIGH COURT. 
Fuss APPEAL ғам Osper No, 122 or 1921. 
-Dasember 6, 1921, 
Present: Mr. Justica Piggott and 
: Mr. Justise Walsh. 
BAWAN DAS AND ANOTHER— 
QBIEOTORI—APPELLANT4 
versus 
0. M. OHIENE-—Rrosrvgs — Reeponpzx. 
Insolvency —Joint . Hindu family—Father becoming 
inaolvent — All property.to be taken by Receiver, 
' In insolvency proceedings a Hecéiver from the 
date of the adjudication takes over all rights in 
- the insolvent’s property which the insolvent himself 
possessed. Therefore, where a Hindu father is ad- 
judged an insolvent, a Receiver acquires the right 
to make the family property available for the 
ow cae of the insolvent father’s debts. 


col. 2.) 

Where the father- -of a joint Hindu family, which 
includes minor sons as well as himself, seeks the 
` protection of the Bankruptcy Courts, he must place 


` all his property ab' the disposal of the Court and of: 


the Receiver appointed by the Court. [p. 977,col. 1.]: 
Fakirchand Motichand v. Motichand Hurruckchand, 
7 В. 488; Jur, 93; 4 Ind Dec.(N. s.) 204 and Rangayya 


Ghetti v, Thanikachalla Mudali, 19 M. 74; 6 Ind, Dec. | 


(м, в.) 757, followed. 


» First appeal from, an order of the 
Distriet Judge, Allahabad, dated the 5th 
"April 1921, 


Messrs. Jang Bahadur Lal and 8, Р, Sinka, 


‘for the Appellants. 

Mr. В. К, Mukerji, for the Respondent, 

JUDGMENT.— These are two appeals in 
‘insolvency. The appellants are the minor 
sons of the insolvent Bindraban, appearing 
in the matter under the guardianship of 
‘their mother, Oertain property whieh the 
Reseiver desires to make available for the 
"atisfastion of the insolvent/'s. debts was 
elaimed by the appellants, on the ground 
that it had been eonveyed to them by the 
"Will of their paternal grandfather, It may 
"be noted at onse that it has been proved, and 
is поё now sontestad, that the insolvent 
‘Bindraban had separated from his father, 
The said father was supposed to have exeeuted 
two Wills on one and the same date, by whish 
'.he ‘left: property > (dealt with by him as his 
Bell-aequired property) to the present 
appellants, the sons of Bindraban, and to 
another set of grandsons, tha sons of a 
predeseased. son, in equal shares. The two 
‘dosumenis ware produesd and  evidense 
was вай before the .Distrist Judge £o 
prove them, The District Judge was entirely- 
sesptisal as to the genuineness of thess 
doeumenís, There is eertainly foros in ths 
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[v.976, Ot 5 
- opinion formad -by tho 


"(1921 


argument ‘on whieh’ he ‘shiefly relies, Aa 
they stand, the two papers are somewhat 
elaborate documenta, very sarefully written 
аба elaborately attested. If the exesutant 


was going to take so mush trouble in the · 


wmitter, it seems a eurious cirsumetanse that 
he should not have got. them registered. 
When in sonnestion ‘with this we take the 
fast that on eash dosument the exesutant is 
supposed to havé put his mark in the 
form ofa thumb-impression, and that the 
thumb-impression -is a mere smudge of 
ink—praotioally ineapable of identifisation — 
suspioion. ns to the genuineness of the 
‘doaument is certainly eonfirmed, In wiew 
of these oireumstanees and of tho ‘strong 
Distriet Judge as 


to the reliability of the -evidenes by whieh : 


.it was sought to establish these two Wills, 


` we are not prepared to diasent from his 


finding of faot. 

We must pass on, however, to consider в 
question of law, apparently not raisedat all 
in the Court below but of considerable general 
interest. If the grandfather, 


ed property, it would dessend in equal 
shares to thesons of his predeseased son on 
one side and. Bindraban and his minor sons, 
the appellants, on the other. lt would be 
во:рагвепагу property in the hands of 
Bindraban and his minor. sons, On this the 
ples taken is ‘that only Bindraban’s share, 
amounting at moat to ¢ of 3, ean be: made 
available for the satisfaction of Bindraban's 


purpose. A practically identisal question 
was raised before the Bombay High Court 
in the ease .of Fakerchand Motichand v, 
Molichand  Burruckchand .(1) and a very 
similar one was also decided by the Madras 


High Oourt in Rangayya Chetti v. Thantka-. ` | 


.challa Mudali (2), In both eases the view 
taken seems in prinsiple to be this, that from 
the date of the adjudiention the Receiver takes 
over all rights in the insolvent's property 
whieh the insolvent himself possessed, Ona 
of those rights would be to alienate oo-parsa- 
nary proparty bslonging ‘to ‘Himself and his 
minor sons in satisfastion of autesedent 805% 
insurred by him, provided. thase debits wera 
nat tainted with immorality, Tuerafora, tha 
learned «айза: hsld ‘that qaia3tieas ofthis 


- (1) °7 B. 438; 8 Ind. Jur.-93; 4 Ind, Dac. (х. s). m 


(3) 19 M, 74:6 Ind; рээ, (x. В. ) 191. 


Ram Das, . 
ў Teli, i in fact died intestate and the property 
. in question is to bo treated-as his self-aequir- 


.ereditors or vested in the Reseiver for that ` 


« 
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sort do' not really arise in insolvency 
matters and that, for prastioal purposes, 
where the father .ofa joint Hindu family, 
whioh insludes minor sons as well as himself, 
s3eks the .protestion of ‘the Bankruptay 
Court, he must plass all his property at 
the disposal of. the Oourt and of the 
Reoeiver appointed by’ the Court. If we 
may refer to another prineiple of Hindu 
Law, we may note- that, in the event of a 
suit for. partition by these minor sons 
against their father, provision would firat ba 
required to be made for all debts due by the 
joint family aa suoh, ineludiog. debts due 
by their father,—vide on this point :Treval- 
yan'aHindu Law, Sesond Edition; at page 355 
aod tha authorities there sitad.” Wa “think, 
therefore, that the question of law as well as 
the question of fast tried cnt in the Court 
below must be desided against the appellanta, 
We dismiss these appeals assordingly with’ 
sosta. > I o . 
N. a. & J. В, Appeals dismissed, 
| OALOUTTA HIGH COURT. 
,," APPEAL PROM Oxratxat, DEOR&E 
No. 84 or 1920, ^. s 
. c ',  Mareh 22, 199hXV ~ 
Present; —Justioe Sir Asutosh Mookerjee, Кт. 
. ., and Mr. Justise Buekland, 
. RAJENDRA LAL GHOSE-—PrAtTIFE 
—ÁPPELLÀNT 
` versus 
.RAKHAL DAS ROY anp oraers— ) 
DgFENDANTI— RESPONDENTS, ' 
Will—Bequest with condition precedent—bPerform-- 


ance of condition becoming impossible—Bequest cannot 
take effect discharged of condition, ы E 
: The. ascertainment of в testator's intention shown ' 
by his Will cannot bo varied by events which oocur' 
afterwards, That intention must be determined: 
from the terms'of the „bequest, and. when the per- 
formance of a condition appears to be the motive 
of the. bequest, the impracticability of the perform.‘ 
ance will be a bar to the claim of thelegateó. In’ 
such a case the bequest does. not take effect, dis.: 
charged of the condition, [p. 973, col. 2] . 
~ Clark's Trusts, In re, (1808) 8271, J: Ch. 525 at p. 
529; 2;N. B. 386; 8 L. Т. 671; 11 W; В, 871; 189 B. В. 
849, followed: . T 
Darley v. Langworthy,’, (1774) & Bro. P. O. 359; 
1 E.R. 1869, Gath v. Burton, (1889) 1 Beay.'478; 3 Jur, ` 
817; 48 E.R, 1026; 49 В, В, 410, Wedgwood v. Denton, _ 
(1871) 12 Eq, 290; 40; L.J. Oh. 526;-25 LT, 379, 
Walker v. Walker, (1880) 2 De G.F. & J. 255; 29 L. J. 
Oh, 856; 45 E В, 619;-129 Н, R .92, Park, In ve, Bott 
v. Ohester, (1u10).2 Ob., 322; 79. L- J. Ch. 502; 102 1. 
T; 725; 5% S. Ј. 568, referrad to. LOS 
, Where » condition precedent. becómes impossible 
ta be performed, evea though there be no default 


62 
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or laches on the part of the deviseo himself, the 
devise fails. [p. 978, col, 2.] f 
. A Will provided that the legatee shall realise 
debts that may remain due from the testator's 
debtors, that he shall excavate a tank and remove 
thereby the water difficulty of the ‘publio, and that 
he will appropriate to himself the surplus, if any. 
However, before his death the testator excavated 
the tank himself; The question was whether in 
such circumstances the bequest would operate: 

. Held, i, that no gift was intended at all unless 
and until the condition as to excavation of the tank 
was fulfilled; [p. 979, col. 1.] . | 

' (2 that the motive of the testator having been 
fulfilled by the excavation of the tank by himself, 
the Will could not take effect. [p. 979, col. 1.] ' 
, Lowther v Cavendish, (1768: 1 Eden 99 at p, 116; 
Ambi. 366; 28 E. В. 621, Priestley v. Holgate, (1857) 
8 K. & J. 286; 26 І. Ј. Oh. 448; 3 Jur. (м. в.) 486; 
4 W. В. 440; 69 E. R. 1116; 112 R. R. 153, referred to. 
- Appeal against a desision of the:Sab. 
Hooghli, dated the 6th 
April 1920, : : D 
. Babus Sarat Chandra Roy Ohowdhury and 
Rishindra Nath Sarkar, for the Appellant, 

` Babus Ram Ohandra Mozumdar and Na. 
rendra Nath Ohowdhry, for the Respondents, ` 
р | - JUDGMENT, ' 
г MooszRizE, J.—This is an appeal by the 
plaintiff in a suit for eonstrustion of a Will 
executed by hia step-brother Natobar Ghose, 
The ‘substantial aontroversy between the 
parties relates to the sonstrustion of slanse 
(5) of the Will, which is in the following 
terme: “That І havesome Tezarati Karbar 


.in my own name and in the benamt of 


my son Girish Obandra Ghosh, Atter 
my death my said step brother Sriman 
Rajendralal Ghosh and hia sons, Фа, in 
suosession shall realise, either amisably ' or 
by suits, the amounts that may remain due: 
from my debtors апі with the said money 
and with the G. P Notes that may be: left 
by me, they shall re exoavate, in my name, 
the tank known as Panja Tank. belonging to 
us in village Khorda Cawnpore and remove 
thereby the water diffionlty- of the publie. 


. Whatever will remain surplus, after defray- 


ing the said .expenses, shall be obtained 
еы gaid brother ' and his: sons, da. 


Knit 
H he does not re-exsavate the said 
tank in my name, theu my three 


ied daughters Srimati Mrinalini Dassi, 
н, Bibhabati Dassi and .Srimati Rash- 
moni Dassi, and after them my. daughters’ 
gone shall realise the money of the Tezarati: 
Karbar’and with.the said money and with 
G. Р. Notes that may. be left Љу ще, they 
shall re exeavate the said tankin my name;. 
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‘and if any surplus be left it will be obtained 
by the married. daughters and widowed 
daughter Srimati Wikunja Dassi and 
daughter in law Srimati Subhashini Dassi in 
equal shares." 

It appears that after the exesution of the 
Will and before his death, the testator 
ro exeavated the tank. Consequently it ia no 
longer possible for the legatee to fulfil the 
eondition imposed in the Will, There san be 
no question. that ^ assording to the true 
eonstrustion of this slause this is а sondition 
presedent, that ів to say, there is no gift 
intended at.all unless and until the condition 
is fulfilled, At the time when the Will was 
exeanted the eondition was not impossible of 

. performanse, but by reason of events sabse- 
quent, the eondition has now become im- 
possible; for, the testator himself re-exeavated 
the tank after he had exeouted the Will and 
before his death. Consequently at the time 
of his death, when the: testamentary disposi: 
tion eame into operation, the legatee sould 
not re-exsavate the tank, The sontention 

*of the legatee is that the aondition has been 
.disehargad by the astof the testator him- 

- golf and he can assordingly olaim the 

legasy as if the oondition had never 
been imposed. Не invoked in substanee the 
aid of the doetrine that the donee may not 
be bound by. a ecndition imposed by the 


Will on.aeaount of the acts of the testator or. 


other events subsequent to the date of the 
Willwhere the effect is that substantially 
the aondition is performed or nullified in the 
testator's lifetime or that substantially the 
testator has dispensed with the condition or 
has put performance out of the power of 
the donee. As an illustration of the ap- 
pliontion of this principle, reference has 
been made to the decision of the House 
of Lords in Darley v, Langworthy (1), 
where there was a bequest of shattels ata 
mansion house eonditional on residense there. 
Tho testator afterwards suffered resovery of 
the estate; if was ruled that the wife was 
entitled to the use of the furniture discharged 
of the sondition whieh the recovery had put 
out of her power to perform. Reference has 
also been made to other eases of the same 
type, sush as Gath v, Burton (2) (sondition 
requiring payment of debt held satisfied. by 

(1) (1774) 8 Bro. P. C. 359; 1 E, R. 1369. * 

(2) (1839) 1 Beay, 478; 3 Jur. 817; 48 E.R, 1095; 
49 R, Е. 410, 
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testator aesepting eomposition) ; Wedgwood 
v. Denton (8) (surrender of term followed by 
agseptance of new term): Walker v. Walker 
(4) (sondition requiring sonveyanse by 
donee fulfilled by purshase by testator of 
donee’s interest) and Park, In ra Bott v. . 
Ohester (5) (marriage with testator’s consent), 
There are remarks in some of these oases, 
suggesting that the true principle is, not that 
of eonsidering that the sondition has been 
fulfilled, but that the donees are exempt 
from-the condition altogether, so that the 
Will must be read as if there were no 
eondition, But this view may militate against 
the prinsiple that the aseertainment of 
the testator's intention shown by the Will 
eannot be varied by events whieh osour after. 
wards : see the observations of Wood, V, O., in 
Olark’s Trusis, In ve (6). That intention 
must be determined from the terms of the 
bequeat, and where the performance of 
the sondition appears to be the motive of 
the bequest, the imprastiesbility of the per- 
formanee will bea bar tothe olaim of the 
legates. In susha case the bequest doss 
not take. effest,'diseharged of the aondition. 
Referense may in this sonvestion be made to` 
Lowther v. Oavendish (7) and Priestley v.. 
Holgate (8), whish afford illustrations of- 
the prinsiple that where a condition prese- 
dent besomes impossible to be performed, 


.even though there be no default or lashes on 


the part of the devises himself, the devise fails, 

The ease before us is olearly of this 
description, The motive of the testator 
was that the water difficulty felt by the. 
people of the losality should be removed; 
and that this should be.effested by the. re- 
exeavation of the tank in his name, to be 
aosomplished by means of the funds placed. 
by him at the disposal of the legates. The. 
еввепов of the intention consequently was that; 
ihe legaey should be applied, in the re-: 
axoavation of the tank; and ав an indusement! 
to the legatee to sarry out this injunetion, the 


ee (1871) 12 Hq, 290; 40 L, J. Oh. 526; 26 L, T 


MT (18600 2De G. F. & J. 255; 29 L. J. Oh, 
856; 45 E. R, 619; 129 В B. 92 

. 45) (1910) 2 Ch. 322; 79 L, J. Oh, 502; 102 1. T, 
725; 54 S. Т, 663. 

(6) (1868) 32 L, J. Oh. 525 at p. 529;2 N. B. 386; 

8 L. T. 571; 1147. Б. 871; 139 R. R. 349. 

eP (1188) 1 Eden 99 at р. 116; Ambl. 366; 28 Е, Б, 


ee (1857) З К.&1, 286; 26 Т. Т. Oh. 448: 8 Jut, 
(x. в.) 480; 41, В, 445; 69 E R, 1116; 112 R, R, 158,“ `° 
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testator provided that the surplus should 
. belong to the legatee or his represen- 
tative in interest. By reason of events 
óver whieh. the legates had no sontrol, 
the re-exeavation of the tank has besome 
impossible and unnesessary; in other 
words, the motive of the bequest had 
seased to exist at the date of the death 
of the testator, whenee the Will- takes 
eifest, If we test the matter from plain 
sammon sense print of view, wa may 
put the question, whether, if the Will had 
been made-atthe time of the death of the 
fesatator, he would have inserted this par- 
tisular provision therein. The answer. must 
obviously be in the negative; as the tank 
had already been re exeavated by him, he 
sould not very well impose the obligation 
either npon tbe plaintiff or upon his 
daughters to ге exsavate- it, The sub. 
stanes of the matter is that the purpose 
whish he had in view was not ‘then in 
existence; it is consequently impossible for 
us to hold that the Will intended that 
even in 'sueh oireumstanees the bequest 
should take өе, We are of opinion 
aosordingly that the slause has been oorrestly 
construed by the Oourt below and that 
this appeal must be dismissed with оовів, 
Buostanp, J.—l agree. 


B. N. & 8, р, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Seconn Civit, APPEAL No, 1461 or 1919. 
December 19, 1921, 

Present :— Mr. Justice Ryves and 
Mr. Justise Gokul Prasad, 

* MAQSUD HUSAIN minog THROUGH 
IBRAHIM AND ANOTAER— DEFENDANT} — 
' $ APPELLANTS 
: versus 
KARIMUDDIN ano 0:HER8—PLAINTIFFS— 
: RESPONDENTS. 
- Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment—NMortgage—~Suit for redemption by опе co-mort- 
gagor— Acknowledgment of other mortgagor rights— 
Fresh period of limitation, 


‹ А statement made by a co-morigagor in the 
plaint of the suit brought by him for redemp- 
tion of the mortgage, ndmitifng the rights of 
the other mortgagors, nob joining in the suit 
as plaintiffs, to redeem the propesty, is an 
acknowledgment of the other .mortgagors' right 
within the meaning of section 19 of the Limitation 
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Act, and a fresh period of limitation commences to 
ron from the date of the acknowledgment against 
the co-mortgagor redeeming the mortgage. 

Baleswar v, Ram Deo, 24 Ind, Oas. 101; 12 A. L. 
J. 674; 86 A. 408, £ollowed. i 

Ashfaq Ahmad v. Wazir Ali, 11 А. 423; 6 Ind. Dec, 
(х, в.) 698, referred to, 

Seeond appeal against a deeree of the 
Additional Subordinate Judge, Meerat, dated 
the 22nd of May 1919. 

Mr. S. A, Haidar, for the Appellants, 

Dr. 8. M. Sulaiman, for the Respondents, 

_ JUDGMENT, — This appeal arises out of a 
anit for redemption of the plaintiffs’ share 
in a certain property mortgaged in the 
year 1835, It appears that in the year 
1890 the heirs of one of the mortgagors 
brought ‘a suit for redemption against the 
heirs of the mortgagess and to that suit they 
impleaded as defendants the present plaint- 
iffs, who are the heirs of the remaining morte 
gagors.- The present suit was brought in the 
year 1918 by the plaintiffs to redeem their 
share of the property from the defendants, tha 
heirs of the so-mortgagors, on payment of tha 
proportionate amount due from the plaintiffs, 
The defendants pleaded ¿nter alta that the tuit 
was barred by time,a3-it had been brought 
more than sixty увага after the date of the 
mortgage, It is, no doubt, trus that limita. 
tion commenced to. run from the date of the. 

_mortgage and unless it oan be shown that: 
there was some acknowledgment of tha 
plaintiffs’ right within the meaning of 

gestion 19 of the Indian Limitation Ast, 
the suit was barred by time, The mere fast 
that the defendants redeemed the mortgaged 
property from the mortgagees in the year 
1820 wonld not give a fresh start to the limita 
tion, This is slear from the Fall Boneh 
ruling of this Court in Ashfaq Ahmad v. Wazir 
Ali (1). The Courts below have, however, 
following the ease of Baleshwar v. Bam Deo 
(2), held that oertain statements made in the 
plaint of 1890 by the defendants-appellants, 
who were the plaintiffs, admitting the 
existence of.the right of the present plaint- 
iffa to redeem the property, were saflisient 
to bring’ the present suit within time, as a 
fresh period of limitation commeneed to run 
from the date of the asknowledgment, whish. 
was made in 1830. We sannot distinguish 
this case on whish the Courts below ‘have 
2 


@) 11 A. 423; 6 Ind. Dec. (x, з) 698. 
(2) 24Ind. Саз, 194 12 A. І. 1.674; 86 А, 


408, 


a 
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relied from the present ease. Wo аге bound 190.W.N. 1280, Nugenderchunder Ghose v. Sreemutty, 


s : iom : Kaminee Dossee, 11 M. I. А. 241; 8 W. Е. 17 iP. 0.); 2 
to follow it and we aseordingly dismiss this Ба P,O. J. 77, 2 Bar. P. G.J, 275; 20 E, R. 92, Baijun 


appeal with sosta, m Doobey v. Brij Bhookum Lall,2 I. A, 975; 10. 138; 
J. P. Appeal dismissed, 24 W. В. 806; 3 Suth. P. О, J, 207; 3 Sar. P. О. J. 541; 
| ES R 1 Ind, Dec, (N. s.) 86, Nanda Lal (Banga Chandra) T 
CALOUTTA HIGH COURT Jagat Kishore Acharjya, 36 Ind. Ош. ad ki Pres 
| : : 249; 44 О. 186; 20 M. L.-T. ; . L.J. 668; 
APPRALS влом ORIGINAL Decrees Nos. 84 AND (1916) 2 M. үү, М. 396,4 L. W. 458; 18 Bom, І. В. 
` 94 or 1919, 868; 14 A. І, J. 1103; 24 О. L. J. 497; 1 P, D. W. 1; 
Marsh 16, 1921. І 21 С. W. N. 225; 10 Во. 1, T. НД Е с.), Ghini 

"bi i ir: Й manibhatla Venkata Reddi Pantulu Qaru v. 
Present ;—Justise Bir Asutosh Mookerjee, Балева ор Wadhwan, 55 Ind. Сав. 638; 47 L А.б; 
| Kr., and Mr, Jnstiee Buekland. 48 M. 641; 38 M. 1,7, 393; 11 1, W. 451; 18 A. 
‘PRAMATHA NATH BOSE ax» oTHEES L, J. 867; (1920) M. W. N. 815; 22 Bom. L. R. 541; 
: — PLAINTIFFS — Å PPELLANTS 2 U. P. L. В. (P. C.) 77; 28 M. L. T. 457 (P. 0.), 

versus referred to. 


А There is а fundamental distinction between the 
BHUBAN MOHAN BOSE Ax» ANOTHER caso where a mortgagee sues to enforce a morte 
~ DEFENDANTS — RESPONDENTS, gage executed by her husband, and the case where 
Hindu Law—Alienation—Widow—Mortgage—Decree, a mortgagee sues a widow to enforce a mortgage 
mortgage and personal—Res judicata—Decree against executed by herself. In the former case, no ques- 
qualified owner—Parties —Reversioner — Hwecution— tion of propriety of the transaction arises; in the 
Sale—Incorrect statement in sale proclamation—Juris- latter case, if the mortgagee seeks to obtain & 
diction—Limitation Act (IX of 1908), Sch. I, Arts, 120, decree entitling him to proceed against not merely 
141, | ` .the qualified interest of the widow “but the entire 
i р ; inheritance, the question of legal necessity arises; 
A valid decree may be made involving а declara- ^ ib сап be finally decided only in the presence of 
tion that an alienation by a Hindu widow is the reversioner, and a reversionary heir when во 
partially valid and partially void as against the drawn into the litigation is entitled to urge that as 
reversioners. [p. 982, col, 1.) he cannot be called’ upon to redeem, he would 
Bhagwat Dayal Singh v. Debi Dayal Sahu, 85 prefer to be left alone, with liberty to contest the 
І. A. 48; 85.0, 420; 7 C. L.J. 835; 12 O.W, N. title of the mortgagee or of the purchaser at the 
392; 10.Bom. L. R. 280; БА, І, І. 184; 18 M. L.J. sale in execution of the mortgage-decree, if he 
100; 8 M. L. Т. 844; 14 Bur. L. В. 49 .P.0.), Doorga should ever succeed as the actual reversionary heir. 
Persad Singh v, Doorga Komwari, 5 I. А 149; 4 О. 190; When a sale has been held in execution of a decree, 
8 C. L. В. 81; 8 Suth, P, C.J. 540; 8 Sar. P. O.J. obtained against &limited owner, such as а Hindu 
827; 2 Ind. Jur. 650; 2 Shome L. R.21;z Ind. Deo. widow, to enforce satisfaction of a debt, secured or 
(м. в.) 121 (P. C), Garilipati Paparayudu v. Garikipati ` unsecured, created by her, the real question is, 
Rattamma, 17 Ind. Cas: 508; 87 М. 275; (1912) M. W. what was liable to be, and was actually, sold. In 
N. 1176; 24 M.L. J. 62; 13 M. L. T. 110, fol. the investigation of this question the frame of the 
lowed, : , Suit, the judgment, the decree, the execution pro- 
A decree obtained on а fair trial,in a suit by or ceedings, the sale-proclamation, the amount of pwr- 
against а Hindu widow, daughter, or mother, in ' chase-money and the conduct of the parties must 
possession of the estate of the full owner, operates all be taken into account: the sale certificate is by 
` as тев judicata as regards tho questions tried in по means conclusive As the proceeding may be 
b hé suit. The reversioner is bound by the decision against the widow personally or against the widow 
against the female heir ia her representative capacity, as representing her husband's estate, the true test 
unless he can prove that the decree was nob is to see whether the proceeding in which the sale 
fairly and properly obtained against her. [p. 983, col. was directed was brought against the widow per. 
2; p. 984, col, 1.] . sonally or with a view to affeot the whole inheritance 
‘Katama Natchier v. Rajah of Shivagunga, 9 (р. 985, col. 1.3 . $ 
M. I. A. 643 at p. 608; 2 W. R. P.O.) 31; 1 Rameswar Mandal v. Provabatt Debi, 25 Ind, Cas. 
Suth, Р, O. J. 520; 2 Sar, P, O. J. 26; 19 E. В. 843, 84; 200.1. J. 25 at p. 81; 190. W. М. 313, referred to. 
Pertabnarain Singh v, Trilokinath Singh, ll I, A, It is not necessary that a reversioner should be 
197; 11 0, 186; 8 Ind, Jur, 697; 4 Sar. P. C. J.667; joined as а party to a mortgage suit against а 
Rafique & Jaoksgon’s Р, ©, No. 80; 6 Ind. Deo. (х,я) Hindu female; but if he is so joined, the fact would 
883, Hari Nath Chatterjee v. Mothur Mohun Goswami, afford clear indication that the oreditor intended to 
20 I. A. 188; 21 О, 8; 17 Ind, Jur. 481; 6 Sar. P. О. J. make the’ inheritance liable and not to restrict his 
834; 10 Ind. Dec. iN, s; 638, Risal Singh v. Balwant remedy to the qualified interest of tho female, with 
Singh, 48 Ind. Cas, 088; 45 І, A. 168 40 A. 593; 28 the result that a decree fairly made in his presence, 
O. L. J 519; 24 M. L, T. 361; 9 L. W, 52; 23 О. W. so long as it stands, binds the inheritance, whe- 
N. 326; 11919) M. W, N, 155; *6 M, L.J. 507; 21 ther he or some one else ultimately becomes the 
Bom. L, E. 611 (P. С., Harmanoje Narain Singh v. actual reversioner when the succession opens out on- 
` Ramprasad Singh, 6 C. 1, J. 462, Roy Radha Kissen , the death of the опе. The title of the purchaser 
v. Nawratan Lal, 6 O, L, J, 490, Lilabati Misrain €, іп such а саке can consequently be defeated by the 
Bishun Chobey, 60, L.J, 621, Mokendra Nath Візшаз v. — aovual reversiener, only after the deoree, which is 
Bliamsunnessa, Khatun, 27 Ind. Cas. 954; 21 C, L. J, 167; Һе root of that title, has been successfully impeached , 
Li 


= 
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Bhagirathi Dass v. Baleswar Bagarti, 19 Ind. Oas. 
686; 41 C. 69; 19 С. L. J. 156: 17 O. W. N. 877, 
Rameswar Mandal v. Provabati Debi, 25 Ind. Oas. 84; 
200, L. J. 23 atp., 31; 19 0. W. М, 818, Ganga 
Narayan Dutta v, Indra Narayan Saha, 85 Ind. 
Cas. 49; 25 0. L. J. 391; 220. W. М, 860, distin- 
guished, 

: Venkatanarayama Pillay v. Subbammal, 29 Ind, 
Cas. 298; 421. A. 125; 88 М. 406; 17 М.І. T. 435; 
28 M.L. J. 535; 17 Bom, L. В. 468; 19 O. W. М. 
641; 2L. W. 596; (1916) M. W. М, 555; 21 C. L. J. 
515 (P. С.), referred to. 
- The principle that where a Hindu heiress, such 
‘asa widow, has sold a larger portion of the: estate 
than was necessary to raise’ the amount which the 
law authorised her to raise, the sale would nob be 
absolutely void as against the reversioners, but 
they сап only set it aside, if at all, upon paying 
the amount which the widow was authorised to 
raige, is applicable toa case of an excessive sale 
by а Hindu widow and cannot be invoked to set 
. aside a mortgage-decree which directed a sale of 
the hypothecated property, only for so much of 


the mortgage-money as could.be deemed to have” 


been raised for legitimate objeots. (p. 986, col. 1 ] 
* Phool Chand Lal v. Rughoobuns Suhaye, 9 W. В. 107, 
Mutteeram Kowar v. Gopal Sahoo, 20 W. R. 187; 11 B, 
L. В. 416, Moulvie Mohamed Shumsool Hooda v.Shewuk- 
ram, 2 I. A. 7; 22 W. В, 409; 14 B. L. В. 226; 8 Sar. P. 
О. J. 405; 3 Suth P. C. J. 43 (Р O.), Sadashiv Bhaskar 
‚ Joshi v. Dhakubai, 6 В, 460;8 Ind. Dec. (N.'s.) 297, 
Deputy Commissioner of Kheri v. Khanjan Singh, 34 
Y. А. 72; 29 A. 88i; 50. L 7.844; 9 Bom. L..R. 
591; 11 C. W. N. 474; 4 A. L. J, 282; 2M LT 
145; 17M. L. Ј. 288; 10 0, 0. 117 (P. О.), Singam 
Betti v. Draupadi Bayamma, 31 M. 153; 3 М, L T. 
261; 18 M, L. J. 1), Ram Det Kunwar v. Abu Jafar, 
27 A. 404; А. W. N. (1904) 68, Hridyanath Roy v. 
Ram Chandra Barua Sarma, 58 Ind Cas, 806; 310 L. 
J, 482; 24 0, W N. 728 (Е. B.); 48 О, 138, not applied. 

An incorrect statement in the sale proclamation 
as to the amount recoverable by the sale of a 
mortgaged property, does not take away the 
M E RE of the Court to sell the property. [р. 9:6, 
col. 2, і 

There is a fundamental distinction between exist- 
ence of jurisdiction and exercise of jurisdiction. 
The circumstance that jurisdiction has been exercis- 
ed in an irregular manner does not destroy the 
jurisdiction, for a Court hag jurisdiction to decide 
wrong as well as right; if it decides wrong, the 
wronged party can only take the course prescrib- 
ed by law for setting matters right, and if that 
course is: not taken, the decision, however wrong, 
cannot be disturbed. [p. 986, col. 2.] 

Hridyanath Roy v. Ram Chandra Barua Sarma, 58 
Ind. Cas. 805; 31 С, L. J, 482: 24 C. W, N, 723 (Е. B.) 
:48 0. 188 and Malkarjun v. Narhari, 271. A, 216; 26 
B 337 at р. 347; 5 C. W.N., 10; 2 Bom. І, R. 927; 
10 M. L. J. 868; 7 Sar. P. O. J. 739 (Р, C.), referred 
to. 

A guit by a Hindu reversioner to recover moveable 
property on the death of a Hindh female is governed e 
by Article 120 of Schedule I to the Limitation 
Act and.limitation begins to run ffom the death 
of the female; in the case of immeveable prop- 
erty, -tho period .is, under Article 141, twelve 
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. 1862, leaving a widow Drabamayi 


‘passed into the Lands 


981 


уван Tm the date when the female dios. [p.987 
col. 2. 


Bunchordas Vandravandas v. Parvatibai, 26 I. A. 
71; 23 B. 725; ) Bom. L.R 607; 80. W.N. 82h 7 
Sar. Р, О. Ј, 543; 12 Iud. Deo (N.s.' 4S6 and 
Vundravandas Purshotamdas v. Cursondas Govindji, 
21 B. 616; 11 Ind. Dec. (x. a.) 485, referred to. 


- Appeal against a девівіоп of the Subor- 
dinate Judge, Midnapur, dated the 3lat 
January 1919, 

Dr. Dwarka Nath Mitter, Babus Biraj 
Mohan Majumdar and Kramatha Nath Baneriee, 
for the Appellants in No, 84 and for the Re- 
spondents in No. 94, 

Babua Bipin Behary Ghosh and Apurba 
Krishna Muker;ee, for the Appellant (Defend. 
ant No. 1) in No. 94 and for the Respondent 
in No #4, 

Babos Dwarka Nath Ohuckerbutty, Satkari- 
pati Блу and Rama Prosad Mookerjee, for the 
Respondent [Defendant No. (2)', in Nos. 84 
and i 4. 

JUDGMENT, 

Moox:zasesz, J.—The subjest-matter of the 

litigation whish hasled up to these appeals 


' is a valuable estate whieh formed at one time 


the property of Gadadhar Ghose, the maternal 

grandfather of the plaintiffs. The relation- 

ship botween the parties is set out in the | 
following genealogieal table :—. 
GADADHAB GHOSE, 

died before 4th March 1862, 


M. Drabamayi, 
died 29th October 1878 


j 
Rudreswari, died 7th December 1005, 
M. Maheshchandra Bose, died 14th April 1906 
| 


\ 


( | ae 
Pramatha, Pranah, Prakriti, Pramod, Pragnan, 
plaintiff plaintiff plaintiff plaintiff plaintiff 
Nol. Мо, 2. No. 8, М№о. 4. No. 5. 


Gadadhar Ghose died ‘in the early part of 


and a 


daughter Radreawari. Upon his death, his 


.eatate vested in his widow, who died on the 


2 th Oatober 1878.. The estate thereupon 
of his daughter 
Radreswari, who took as the immediate 
reveraioner and subsequently died on the 7th 
Deasember 1£05. Rudreswari had been 
married to one  Mahesshandra Bose, a 
member of the legal profession, who survived 
his wife fora few months and died on the 
14th April 1903. After the death of 
Rudreswari, the estate vested in the plaintiffs 
as the ultimate reversionary heirs to; the 
estate of their maternal grandfather. On the 
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5th December 1911° just before the expiry 
oi six years from the death of their mother, 
the plaintiffs é»mmenced the present Jitiga- 
tion for resovery of possession of the disputed 
property, on the allegation that the _Seeond 
defendant was wrongfully in oseupatior, in 
assertion ofa title whieh sould гоу prevail 
againet theirs as raversionary heirs. 
It'appears that on the 15% September 
1873, Drabamayi, the widow of the original 
proprietor, mortgaged the property to the 
father of the first defendant to sesure в loan 
of Rs. 1,880. After the death of the mort- 
gagor, the mortgagee, on the leat Ostobez 
1879, brought & suit to enforee the seaurity 
against her daughter Rudreswari, who keenly 
eontested theolaim. Buton the 12th August 
1880 the suit was desreed ; the terms of this 
deeree and the effeot thereof will require 
examination later. The desree was exeented 
in due sourse, and the mortgaged property 


. brought to. sale, when 16 passed into the 


hands of the father of the sesond defendant, 
who was in no way connested with the parties . 
and’ was aeomplete stranger to the proseed- 
ings. The plaintiffs assert that the sale took 
place under eireumatanses whish render it 
inoperative sgainst them as the ultimate 
reversioners to the estate of their maternal 
grandfather. They accordingly geek to 
reoover possession of the property, or, in the 
alternative, eompensation for Joss thereof. | 
The elaim has beenresisted by both thedefend- 
ants who are the representatives of the mort- 
gageo desree- holder and the execution. pur- 
ehaser respestively, The Subordinate Judge 
Љав dismissed the suit as against the second 
defendant, the representative of the exeou. 
tion purshaser ; bat he has given the plaintiffs 
a desree for Re, 1,359 odd with propor- 


tionate aosts. against the first defendant. . 


Two appeals have been preferred against this 
-deeree (one No. 84 of 1919 by the plaintiffs, 
the other No. 94 of 1919) by the firat 
defendant. In the former appeal, the plaint- 
iffa eek. to resover possession of the.prop. 
exty, in the.letter appeal, the first defendant 
-impugns the propriety of the decree for 
money made against him. Before we disouss 
the questions raised, it is necessary to exa- 
minə the nature and ssope of the proseedinga 
in the mortgage suit. 
Е i the mortgage suit, Rudreswari repud&t- 
- ed thealaim of the . mortgagee on the allega- 
-tions thatthe bond was a forgery and that, 


К 
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if it was genuine, there was no legal nesassity ` 
for the loan во as to make the transastion e 
binding, upon her as, reversionary heir, 
Thereupon в eómpréhensive issue was raised: 
in the following terms: . ur? 
"Whether the defendant's mother Draba- 
mayi took money and exeouted the. bond,, 
and whether fhere was any legal neoessity 
for the ` loan,” КА i 
The Subordibate Judge held on the 
evidenes that the bond had bsen read out 
to Drabamayi, that she affixed her sgal to` 
it with fnlL knowledge of ів sontents, that 
it was attested by ber son-in-law Mabes: 
ehandra Bose who was himself a- lawyer, 
and that all presautions were taken on the 
sides of lender and borrower, such às are 
deemed necessary їп; а transaction with а 
pardosashin lady. Ав regards the aonsidera- . 
tion for the bond, he found. that Hs, 980 
was due to the oreditor from Drabamayi 
on а previous bond and that Ба, 900 was 
taken by bar as а fresh loan, The Subordi: 
nate Judge thus coneluded that there could he 
no doubt as о ће fairness and reality of the 
transaction. Не next investigated whether, 
there was legal nesessity for the loan, ` 
Upon terutiny of the various items whioh 
made up the aggregate sum of Rs, 1,880, he 
eame to the sonelusion that Rs. 880, only 
sould be treated as loan insurred for legal 
necessity, while the balanoe, namely, Rs. 1,000, 
sould be treated only as & personal debt 
of Drabamayi, He assordingly made a deoree 
on the 12th August 1889 in the following 
terms:-— - І Р 
"That the suit be deereed end the Court 
orders that the plaintiff do resover 
Rs. 2,722-& annas out of her claim and: 
Rs, 305-12 5 being the proportionate sosts and 
Hs. 62-0 10 gandas being interest for :the 
period of pendeney of the suit, that is, a 
total amount of Кв. 3,096-4-15 gandas with 
interest at six per sent, per annum from this 
day till realisation from the undermentioned 
mortgaged properties and the other prop- 
erties of Drabamayi’s husband, possessed 
by the defendant; and the Oourt further 
- orders that the plaintiff do recover Rs, 1,192 
out of the claim and Rs, 136.15.3 gandas 
- being the aost proportionate ta that amount 
-and Rs. 30-6.16 ganias L kara, that is, a 
total amopnt of Rs, 1,:59.5.19 gandas 1 
‘kara together with interest at that rate 
: from the personal property of Drahamayi, 
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if any, and if the same have some into the 
possession of the defendant." 

This desree, it will be observed, was eom- 
posite in sharaster; it entitled the deores- 
holder to realise a spesified sum by sale of 
the mortgaged property held by the rever. 
sionary heir (Rudreswari) to the estate of the 
husband of the borrower, and another spesi 
fied sum from the personal effeets, if any, of 
the borrower (Drabamayi) in the hands of her 
daughter (Rudreswari) as her legal repre. 
sentative. It is indisputable thata valid 
deeree may be mada in this form, involving 
a deelaration that an alienation by a Hindu 
widow is partially valid and partially void as. 
against the reversioners; Bhagwat Dayal Singh 
v. Debt Dayal Sahu (1), Doorga Persad 
Singh v. Doorga Komwari (2), Gartkipati 
Paparayudu v. Garikipati Rattamma (8). The 
desree-holder naxt proceeded to apply for 
execution of his deeree on or about the 
29th September 1880. The exeoution 
papers have been destroyed in aesordance 
with the preseribed rulea' for the destruetion 
of judisial records, and what took place in 
the execution prossedings may be gleaned 
only from somewhat meagre entries made 
in eertain registers. This musb, howevar, 
is beyond eontroversy that on the 16th May 
1881 the mortgaged property was brought 
to sale as dirested by the desres, that it 
was purehased by the father of the sseond 
defendant as the highest bidder, and that 
out of the sale-proseads the deoree-holder 
took out not only the amount realisable 
under the decree by sale of the mortgaged 
property but also the amount reeoverable 
from the personal assets of Drabamayi, No 
exeeption was taken by the judgment-debtor 
Rudreswari to the adoption of this sourse; 
eonsequently, the sale was oonfirmed on the 
16th July 1881 and the sale certificate was 
isaned to the auetion-purshaser on the 5th 
August 1881. The sale, held in tbese 
eirsumstanees, is impeashed by the plaint- 
iffa in the present litigation. The Subordi- 
nate Judge has held that the title of the 
exesution purshexer cannot be susesssfully 

(1) 35 I. A. 48; 86 C. 420; 7 C. L. J, 885; 12 0. W. 
N. 393; 10 Bom. L. E, 280; 5 A. L. J. 184; 18 M. L. J. 
100; 8 M. L, T. 844; 14 Bur. L, R. 49 (P. O.). 

(2) 51. A. 149; 4 О. 190; 8 О. L. R. 855; 3 Suth. 
P. О. J. 54°; 8 Sar Р.О. J. 827* 2 Ind. Jur. 650; 2 
Shome L. В..21; 2 Ind Dec. (N. s.) 12. (P. O.) 

(8) 17 Ind. Cas. 508; 37 М. 275; (1918) M. W. N. 
1176; 24 M, L, J. 62; 18 M, L, T; 110, 
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attasked and has dismissad the suit as against 
him. The Subordinate Judge, however, has 
held that the deorse-holder was not eompetont 
to apply any part of the sale-proseeda in 
satisfastion of that portion of his deeree 
whioh waa enforceable only against the 
personal assets of Déabamayi, and he has 
made а desree against the first defendant 
for restitution of that amount to the plaintiffs, 
We shall first eonsider, whether tha 
plaintiffs bave established any ground for 
relief against the second defendant, the 
representative of the exeeution purchaser. 
It is plain that hia title eannot be snesessfal- 
ly attasked unless the plaintiffs san remove 
from their way the desision in the mort- 
gage suit. In that litigation, it was deeid- 
ed, after eontest between the mortgagee and 
the reversioner, that the mortgage transae: 
tion was genuine and bound the estate of 
the last fallowner in the hands of the 
reversioner to а defined extent. What, then, 
ia the effest of that adjudiaation against the 
present elaimants as reversionary heira Р It 
is well established that a desree obtained on 
a fair trial, ina suit by or against a Hindu 
widow, daughter, or mother, in possession of 
the estate of the full owner, opératos ss 
res judicata as regards the questions tried in 
the suit. The leading desision on the ques. 
tion of the effeet of a hostile judgment ob. 
tained against a Hindu widow or danghter 
iu possession of the estate of the last full 
owner is that'of the Judisial Committee in 
Katama Natchier v. Rajah of Shivagunga 
(4), where Turner, L, J., stated the opinion 
of their Lordships in the following terms: 
“Unless it sould be shown that there had 
not bsen a fair trial of the right in that 
suit, or, in other words, unless that deeree 
sould have baen successfully impeashed on 
some spesial ground, it would have begn an 
effestual bar to any new suit...by any person 
olaiming in sussession to her, For, assuming 
her to be entitled to the Zamindary at all, 
the whole estate would for the time be 
vested in her, absolutely for some purposes, 
though in some respests for a qualified 
interest; and until her death, it sould not 
be assertained who would be entitled to 
succeed. The same prinsiple, whieh has 
prevailed in the Courts of this eountry as to 
etenants-in-tail representing the inheritanse, 
(à) 9 M. т, А. 539 at p. 603; 2 W. B, (Р. C.) 81; 
Y Suth, Р, C, J. 520; 2 Sar, P. C, J, 25; 19.H, В. 843, 
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‘would seem to apply to a Hindu widow; and 
ijt is obvious that there would be the greatest 
.possible insonveniense in holding that the 
igneseeding heirs were not bound by the 
‘desree fairly and properly obtained against 
the widow." 

This exposition of the law was affirmed by 
‘Sir Montague Smith in Períabnarain Singh 
wv. Trilokinath Singh (5), by Sir Richard 
Qoush in Hari .Nath Ohatterjee v. Mothur- 
‘Mohun Goswami (6) and by Sir John Edge 
jn Risal Singh v, Balwant Singh (7). The 
gubstanse of the matter is that the prinsiple 
of res judicata has been applied rightly by 
the Courts so ав to bind reversioners by desi- 
sions in litigations, fairly and honestly 
eondueted, given for or against Hindu 
females who represented the estate, although 
they had only a qualified right of alienation; 
in other words, as pointed out in Bermanoie 
Narain Singh v. Ramprosad Singh (8), Hoy 
Radha Kiesen v. Nauratan Lal (9), Lilabats 
Misrain v, Bishun Ohobey (10) and v chendra 
Nath Biswas v. Shamsunnessa Khatun (11), 
the reversioner is bound by the deoision 
against the female heir in her representative 
eapasity, unless he ean prove that the desree 
was not fairly and properly obtained against 
her; Nugenderchunder Ghose v. Sreemutty 
Kaminee Dossee (12), Batiun Doobey v. Brij 

. Bhcotun Lull (13). An endeavour was, 
eonsequently, made in the Court below in 
the present litigation—and tbe effort has 
been repeated here—to establish that the 
deeree in the mortgage suit was not fairly 
and properly obtained. This is manifestly 
an argument of despair, The proseedings 
inthe previous suit leave no room for doubt 
that the slaim of fhe mortgagee was resolute- 
ly contested by Rudreswatri, who was 

(5) 111, А, 197; 11 C. 186; 8 Ind, Jur, 697; 4 Sars 
Р, О. J. 667; Rafique and Jackson's P, C. No. 86; б 

. Ind. Dec. (x. в.) 883, Е 

(6) 201, А. 188; 91 0. 8; 17 Ind, Jur. 481; 6 Sar, 

P. С. J, 334; 10 Ind, Deo, (м, в.) 638. 
: (7) 48 Ind. Cas. 563; 45 I. A. 168, 40 A, 593; 28 
©. L. J. 519; 24 M, L. T. 861; 9 L. W. 52; 28 С. W. N. 
326: (1919) M. W. N. 155; 86 M. L. J. 697; 21 Bom. 
L. В. 511 (P. 0.). 

(8) 6 C. L. J. 462. 

(9) 60. L. J. 490, 

(10) 6 0. L. J, 621. 

(11) 27 Ind. Cas. 954; 21 0. D. J. 157; 19 0. W. N. 
ШТ 11M.I A.241; 8 W, R. 17 (P. 0.5; 2 Suth, 
P.C 1,77; 2 Sar. P, О. J. 276; 20 E. B. 9*. 

(3) 21. A. 275; 1 О. 183; 24 W. Е, 80653 Suth, 
Р, 0. ds 207; 8 Sar, P. Q. Л 541; 1 Ind, Deo, (Ns В.) 89. 


assisted in the endeavour by ber husband 
even beyond whatlook like legitimate limits, 
A vague suggestion has been made in this 
Court thet dosumentary evidenee was with- 
held from the Court, whish might otherwise 
have eome to the eonelusion that at the time 
of the loan there was no real pressure on 
the estate sush as would sonstitute legal 
nesósBity for the transastion. There is no 
forse in this sontention. Nor does the fast 
that Kamada Oharan Pal, father-in law of 
the first defendant, was Am Muktear for the 
mortgagee Kailaseswar Bose and the mort- 
gagor Drabamayi, furnish any sure indioa- 
tion of frand or eollusion. Indeed, if the 
matter were open for reeonsideration, and the 
Oourt were fres to examine afresh the ques- 
tion of legal necessity, sueh materials as are 
available even at this distanee of time would 
point to the eonelusion that the view adopted 
in the mortgage suit was based upon а 
aorrest appreeiation of the fasts and sireum- 
stanses; Nanda Lal (Banga Ohandra) v. Jagat 
Kishore Acharjya (14); Ohintamantbhatla Ven- 
kata Reddi Faniulu Qaru v. Rant Saheba of 
Wadhwan (15). We hold aseordingly that 
the deeree in the mortgrge suit must be 
treated as obtained fairly and properly 
against the then reversioner and eonsequently . 
operative now against the ultimate rever. ` 
aioners. 

It has next been argued, on behalf of the 
plaintiffs, that inasmuch as they were not 
made parties to the mortgage | suit, the 
desree made therein does not bind the 
estate in their bands as ultimate rever- 
Sioners, and in. support of this view reliarse 
bas been plased upon the desisiona in 
Nugenderchunder Ghose v. Sreemutiy Kaminee 
Lossee (12) and ‘Srinath Dass v. Hari Peda 
Mitter (16). We are of opinion that (he 
position taken up by the plaintiffs cannot be . 
sustained, The two deeisions mentioned, 
along with other relevant eases on the 
point, were considered in three recent judg- 
ments of this Court, Bhagirathi 

(14) 86 Ind. Cas. 420; 43 І, A. 249; 44 C. 186; 20 
M. L, Т. 335; 81 M. L.J 568; 1916) 2 M. W.N, 
886; 4 L. W. 458; 18 Вот, L. В. 868; 14 A. L. J, 
1108; 24 C. L. J. 487; 1 P.L. W, 1; 21 О. W. N. 225; 
19 Bur, L. T. 177 (P. O.) 

(15) 55 Ind. Cas. 538; 47 I. A. 6; 48 M. 541; 88 
M. L. J. 898; 11 L.W. 451; 18 A. L. J. 867; (1920) 

* M. W. N. 815; 22 Bom, L. R. 54; 2U, Р, L, R, 
(Р, 0.) 7; ум. 1. T. 457 (Р, 0.) 
(16) 80, W, N, 316, 
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. Baleswar Вадаті (17), Rameswar Mandal v. 
, Provabati Debi (18) and Ganga Narayan 
“Рија у, Indra Narayan Saha (19). In 
„Bhagirathi Dass v, Baleswar ` Bagarti (17) it 
was pointed out that there is a fundamental 
'distinetion between the two elasses of eases, 
namely, the case where a mortgagee suas 
.a widow to enforee a’ mortgage exesnted 


Љу her husband, and the ease where а 
;mortgagee sues a widow to  enforee в 
mortgage exeeuted by herself, In the 


‘former sase, no question of propriety of 
the transastion arises; in the latter onse, 
if the mortgagee seeks tò obtain a desree 
entitling him to proseed against not merely 
the qualified interest of the widow but 
the entire inheritance, the question of legal 
neoemsiby arises, whieh ean be finally de- 
sided only in the presenee of the raver. 
sioner, But it does not follow that а re- 
versionary heir, when so drawn into the 
litigation, is not entitled to urge that as 
Һе eannot be salled upon to ‘redeem, he 
.would prefer to be left alone, with liberty 
to sontest the title of- the mortgagee or of 
ithe purehaser at the sale in exeontion of 
-the mortgage-deeree, if he shonld ever 
` aneseel as the astual reversionary heir, 
In Rameswar Mandal v. Provabati Debi (18) 
.it was explained that when a sale has 
been held in exesution of а deeree obtained 
-against а limited owner, such as œ Hindu 
.widow, to enforee satisfaetion of а debt, 
.Sesured or unseeured, sreated by her, the 
real question is, what. was liable to be 
and was astualy sold, in the investiga- 
tion of this question, the frame of the snit, 
the judgment, the decree, the exeention 
proseedings, the sale proslamation, the 
amount of purshase-money and the боп» 
duet of the parties, . must all be taken 
into aasount; the sale sertifieate is by no 
means sonelusive, As the proseeding may 
be against the widow personally or against 
the widow as representing her husband's 
estate, the true test is to. вөв- whether 
the proceeding in  whish the sale was 
dirested was brought against the widow 
perronally or with a view to affeat tha 
whole inheritanee. It ie not nesessary 
M 19 Ind. Cas. 686; 41 C. 69; 19 O. L. J. 156; 17 
б. W. N. 877. 
Tout 25 Ind. Cas. 84; 20 С.І. ў 23 at p. 81; 19 C. 


813, 
Was) 85 Ind. Cas, 49; 25 O, L. J, 891; 22 0, W, М. 
850. i Wb las 
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that the reversioner should be joined as 
party to the suit, bnt if he is so joined, 
the fast would afford olear indisation that 
the ereditor intended to make the inherit- 
anse liable and not to restriet his remedy 
to the qualified interest of the widow. 
In Ganga Narayan Dutta v. Indra Narayan 
Saha (19) it was observed that when a mort- 
gagee from а Hindu widow seeks to obtain 
a deeree which would bind not merely 
the qualified interest.of the widow but 
tbe entire inheritance itself, the then next 
reversioner is a proper party to the suit, 
and when, in addition to the widow, the 
reversiorer is во impleaded, he may well 
be deemed: a party in а representative 
eapaeity, as explained by the Indisial 
Oommittee in Venkatanarayana Pillay v, 
Subbammal (20), with the result that в 
dearee fairly made in ‘his: presenee, co 
long as it. stands, binds the inheritance, 
whether he or some one else ultimately 
besomes the astual reversioner when tle 
вавовввіоп opens out оп the death of tle 
widow. The title of the purshaser in steh 
а зке. бап sonsequently be defeated ty 
.the aetual reverisoner, only after the deorer, 
whieh is the root of-that title, has been 
sussessfully -impeashed for fraud, collusion 
.or other like. reason. These prineipicr, 
whish may now be deemed firmly estab- 
lished, are plainly of no assistance to the 
Here the mortgage suit ‘was 
‘not and could not be brought against ile 
widow, who bad areated the ensvmbrarce 
„and died before the  sesnrily  eould be 
enforeed. The cuit. was instituted, in tese 
sireumstancer, against the then immediate 
reversioner, who, though a limited owner 
as a. female heiress, sompletely represented 
the estate at the time. She raised (he 
question of the faetum and propriety of the 
mortgage íransaetion, as she was sompetent 
to do, and her resistanae did in fast prove 
partially suaeessful. The deoree, thus fairly 
and properly obtained against her, so long 
as it is not euceessfully impeashed on the 
ground of fraud, eollusion or other like 
reason, binds the inheritanee when elaimed 
by the ultimate reversioners. The plaintiffs 
eannot now  resover the property from 
. A 29 Ind. Cas. 298; 42 І. A. 126; 38 M. 406, 

І, T. 485; 28 M. L. J. 585; 17 Bom. І. В, 468; 


19 О. її, N. 641; 21, W, 596; * 19185) M. w У, о 
21.0.1, J: 616. (P. б»... - 
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the hands of the. exesntion purehaser on 
the ‘ground that as they were not them- 
selves parties to the mortgage suit, they 
are entitled to exereise their right of 
redemption. The plain truth is that at 
the time of the mortgage suit, the equity 
of redemption was ‘vested exelusively in 
the daughter of the original owner, and 
the plaintiffs as reversioners in the sesond 
degree, assuming all of them to have 
been born at the time, had no subsisting in- 
terest therein. 

As a variation of the argument just 
sonsidered, we have been invited to apply 
for the benefit of the plaintiffa the prin. 
eiple that where a Hindu heiress, sugh 
as a widow, has: sold a larger portion of 
the estate then was; necessary to raise the 
amount whish. the law authorised her to. 
raise, the sale. would not be absolutely 
void as against the réversioners, but they 
ean only set it aside, if at all, upon 
paying the amount which the widow was 
authorised to raise with interest from her 
death, the defendant assounting for rents 
and profits from the same period; Phool 
Ohand Lal v: Rughoobuns Euhaye (21), 
Mutteeram . Kowar ч. Gopal Sahoo (22), 
Moulvis Mohamed Shumsool Hooda v. 
Shewukram (28), Sadashiv Bhaskar Joshi v. 
Dhakubat (24), Deputy Commissioner of Kheri 
Khanjan Singh (25), Singam Setti v. Draupadi 
Bayamma (26), Ramdei Kunwar v. Abu Jafar 
(27), Bhagwat Dayal Singh v. Deb: Dayal Sahu 
(1). This prineiple, applicable to a-sase of 
an exeessive sale by a Hindu widow, cannot, 
however, be invoked by the plaintiffs, as 
the ease. before us is not one of exeessive 
sale. .No doubt, the mortgage was granted 
for a loan whieh was in part taken for 
purposes not somprised within the eategory 
of legal necessity; but the deeree in the 
mortgage suit remedied this defest, and 
dirested a sale of the hypothesated property, 
only for so mush of the mortgage money 
as eould be deemed to have been raised 


(21) 9 W. R. 107. 

(22) 20 W. В. 187; 11 B. L, R. 416. 

(28) 2 I. A. '; 22 W. R. 409; 14 B. L. В, 226; 8 
Sar. P. O. J, 405; 8 Suth. P. O, J. 43 (P. 0.). 

(24) 5 В. 450; 8 Ind. Dec. (N. я.) 297. 

(26) 84 I. А, 72; 29 A, 331; 5 C, L. J. 844; 9 Bom, 
L. В. 591 11 C. W. N. 474; 4 A.L. J. 282; 2 M, ue 
т. 145; 17 М. L. 3.288; 10 О. C. 117 (P. O.). 

(26) 81 M. 158; 8 M. L. T. 261; 18 M, L. J, Ц. 

(27) 27 А, 494; A, W, N, (1905) 68, . 
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for: legitimate objects. In sueh eirsum- 
atanoes, the exesution purehaser sannot be, 
salled upon to submit to redemption, in 
whole or in part, . with regard to the 
property in his hands, 

It has finally been argued оп behalf 
of the plaintiffs that thesale in execution 
of the mortgage-desree (whieh, it may 
ba noted, was made and enforeed before 
the Transfer of Property Ast, 1889) was 
held in eontravention of the direstion eon. 
tained therein, This argument is: based 
on the assertion that the sale was held 
for realisation of the entire deeretal amount, 
and not merely of the spesifie sum 
deslared as leviable from the hypothesated 
property. This is an unproved hypothesis, 
The: sale proslamation is not in existenee 
and there is no sesondary evidense as to its 
We  eannot sonasquently held 
with any approach to eertainty that it was 
proslaimed that the sale would ba held 
for realisation of the entire deeretal amount, 
But let us assume that the proslamation 
did ‘in fact soutain an erroneous statement 
as to the amount recoverable by the sale 
of the mortgaged property, That 


did not а өө the legality of the sale. 
The Court had jurisdiction to sell the 
property; that jurisdietion was not taken 


away beaause an incorreet statement was 
made as ёо the amount recoverable by 
the desree-holder, As pointed ont by the 
Fall Bench in the ease of Aridyanath Roy v. 
Ram Ohandra Barua Sarma (28), there isa 
fundamental distinetion between existence 
of jurisdistion and exereise of jurisdietion. 
The sirsumstanee that jurisdietion has 
been  exereised in an irregular manner 
does not destroy the jurisdistion, for as 
Lord Hobhouse said in Malkar;un v. Narhari 
(29), a Court has jurisdietion to deside 
wrong as well as right; if it desides 
wrong, the wronged party ean only take 
the eourse preseribed by law for setting 
matters right, and if that eourse is not 
taken, the desision, however wrong, eannot 
be disturbed, In the ease before us, the 
Court whieh exesuted the mortgage-deoeree 
bring the 


(28) 58 Ind. Cag 803; 810. L. J. 482; 24 0. W 
N. 723 (Р. B.); 48 О. 133. * 

(29; 27 I, A. 216; 25 B. 337 at p. 347; 5 О. W, N. 
10; 2 Bom. Ї, В. 927, 10 M. L. 1. 888, 7 Bar. Р, C. 
7, 189 (P. 0). 3 
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mortgaged property to sale, and to sonfer 
aegocd title on the exeaution purshaser. 
The purahaser was not sonserned with the 
distribution of the sale-proseeds, and the 
validity of his title sonld not be affested 
if the deeree-holder appropriated a larger 
portion of the sale.proeeeds than what 
was authorised by the deeree. On the 
other hand, if the judgment«debtor was 
of opinion that she had sustained substan- 
tis] injury by reason of & material irregu- 
larity in publishing or sonducting the sale, 
she might take appropriate steps to have 
the sale sanselled, within the time pres- 
eribed by law. No  sush steps were 
taken, and the time has long sinee gone 
by when such remedy might have been 
available. It is thus impossible to sustain 
the eoutention of the plaintiffs that the 
mortgage sale, whieh is the root of the title 
of the sesond defendant, was held without 
jurisdietion and was consequently null and 
void, This exhausts allthe arguments put 
forward by the plaintifis with a view to 
aagail the title of the exeeution purehaser. 
We have finally to sonsider the eontention 
.of the first defendant that no deoree for 
money should have been awarded to the 
plaintiffs as against him. The facts already 
-recited make it plair, however, that :the 
decree-holder applied, ір  satisfaetion of 
the personal deeree obtained by him against 
the estate of Drabamayi, в sum of money 
whioh he knew formed part of the estate 
of Gadadhar Ghose in the hands of his 
daughter. The mortgaged property belonged 
to Gadadhar Ghose. When it was sold 
by the Court, ib was transformed into a 
fund whioh still formed part of that estate 
in the hands of his daughter. The deeree- 
holder was entitled to have recourse to 
that fund, only in so far as his deeree 
was а mortgage-deeree binding on the 
estate of Gadadhar Ghose. It is sonse- 
quently indisputable that when he proseeded 
.to appropriate that fund for the satis. 
faction of his deoree, in so far as it was 
a decree against the estate of Drabamayi; 
with the aeqniessenee of Rudreswari (the 
daughter of Drabamayi), he took possession 
of & part of the estate of Gadadhar Ghose 
under asireumstanees which воша not eonfer 
on him в title opérative as against the 
ultimate reversionary heirs to ‘ths estate 
of Gadadhar Ghose, The substance of the 
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matter is that the desree:holder, with the 
eoneurrenee of Rudreswari, took possession 
of а part of the estato of Gadadhar 
Ghose, whioh both of them knew was 
unauthorised by the desree itself, The 
sonsurrence of. Rudreswari ould not 
possibly operate to the detriment of the 
plaintiffs as the ultimate reversionary heirs. 
There is thus no esoape from the son. 
elusion that a deeree for restitution has 
been properly. -made against the first 
defendant in favour of the plaintiffs, 
There is also no room for serious aon- 
troversy tbat the elaim is not barred. 
by limitation. It was ruled by the Judieial. 
Oommittee in Rurchordas Vandravandas v, 
Parvatibai (30), reversing on this. point 
the desision of the Bombay High Court in 
Vundravandas — Purshotamdas v, Ouvsondas 
Govindj; (81), that a suit by а Hindu 


'reversioner to recover moveable property on 


the death of a Hindu female is governed 
by Article 120 of the Sshedule to the 
Indian Limitation Aet and that limitation 
begins to run from the death of the female; 
whereas, in the ease of immoveable prop. 
erty, the period is, under Artiele 141, twelve 
years from the date when the female dios. 
It was also faintly suggested that this 
slaim is not specifically set ont in the plaint 
or sovered by the issues, But it is plain 
that the relevant fasts appear on the faee 
of the proseedings and no question of surprise 
ean possibly arise. We are sonsequently 
unable to interfere with the deeree awarded 
against the first defendant, 

The result is that the desres made by 
the Subordinate Judge is affirmed and both 
the appeals dismissed with ooste. The hearing 
fee in Appeal No. 94 is assessed at five gold 
mohurs. 


Bvoktaup, J.—1I agree. 
в. N, & 8. р, 


Appeals dismissed, 


(30) 261, A, 7l; 28 B. 725,1 Bom, L.R. 607; 8 
re М. 621; 7 Sar, P. C. J, 548; 12 Ind, Deo, (x. в.) 


(81) 21 В, 646; 11 Ind. Dec. (м, s.) 435) 
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с^ ‘ALLAHABAD HIGH COURT. 
Sgooxp Отт, Арриат, No. 52 or 1920. 
January 4, 1921. 
Present :—Mr. Justice Ryves and 
. Mr, Justice Gokul Prasad. 
Hakim NAZIRUDDIN AND ANOTHER— 
PLAINTIFFS—À PPELLANTS 
versus 
Musammat AOHOHI Sige Бийи 
RESPONDENT. 


` sies Tenancy Act (II of 1901) ss. 168, 164—Suit 


for ОБЗОРЕ 


"А ` gait for profits under. section 164 of the 
Tenanoy Aot, if brought three ‘years after the date 


when the profits become divisible under section 163 


bn the'Àof, is barred by limitation, 

: Sesond appeal from a decree of. the Sesond 
Additional Judge, Aligarh, dated the ощ 
August 1919. . 

; Mr. P, М. Banern, for the Appellants. 

« Mr, Iqbal Ahmad, for the Respondent, 

iJUDGMENT.—This appeal arises out of 
& suit for profits under sestion 164 of 
the Tenaney Act by a во-вһагег againsta 
Tambardar, The suit was filed on the 29th 
of January 1919, that 
Fasli, The plaintiff seased to be a eo. 
sharer in 1322 "Fast. The profits slaimed 
were the profits for the years 1819 to 1321 
Fasli, On the fase of it, it is obvious 
that the suit is time-barred. It -is 
alleged, however, that this is not so 
because the sollestions were actually made 
in 1322 and 1823 Fasli for the years 1819— 
1321 Fasli. Both the Oourts below have 
dismissed the suit as barred by -limitation 
and, in our opinion, rightly.: The limitation 
governing a suit under section 164 of the 
Tenansy Ast is laid down in the Fourth 
Sshedule, Group B, Serial Number 16, and is 
three. years from the time when the share 
of the profits besame payable, In sestion 
163 of the Ast it.is enasted that “in the 


absense of any determination.of the date ' 


by. the Settlément Offiser or of an express 
agreement among the so-aharers, profits shall 
be divisible on sueh dates as the Losal 
Government ‘may, by rules made under the 
Aet, pressribe.' 16 seems to us that profits 
are payable under sestion 164 when they 
are divisible under seetion 163. In this 
sase apparently the latest date on whiah 
the plaintiffs eould rely wonli be the Ist 
Augast of the. Fasl year when tha profits 
were divisible, Looking at it from this 
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- krishna v. Venkatasubbiah, 28 Ind. Cas. 16: 
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point of view, the suit is elearly barred 
by limitation and was rightly dismissed. 
In our opinion, the appeal fails aod is dis- 
missed with coste, 


І. А, Appeal dismissed. 
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OALOUTTA HIGH OOURT, 
ArP£ALFAROM Oxrermar Deore No. 256 
ов 1919, 

February 7, 1921, 


‘ Prose: :—Justiae Sir Asutosh Mookerjee, KT., 


and Mr. Justioa Buekland. 
PRASANNA KUMAR RAY— 
PLAINTIFF — ÁPPELLANT 
versus 
NIRANJAN RAY ano oraggs— 
Darenpanta—~ RESPONDENTS, 


Limitation Act (IX of 1908), s. дашы 
ment—Mortgage. 


Whether a particular endorsement doeg or does 
not constitute an acknowledgment of the right 
claimed by the plaintiff must depend upon its terms, 
[p. 989, col. 2.] 

On the back of a mortgage-bond executed by 
three persona, there was an endorsement in the 
following terms by two of the mortgagors and the 
representatives of the third mortgagor:—“Paid on 
account of the principal, ає per separate accounts, 
fupees one thousand seven hunded and fifty-one 
only": 

Held, that. the endorsement constituted - an 
acknowledgment within the meaning of section 19 
of the Limitation Aot во as to save the claim of 
the mortgagee to recover whatever balance might be 
found to be due from being barred by limitation, tp. 
990, col. 1.] 

Shearman v. Fleming, 5 B. L R. 619, Madhavrav 
Qaneshpant Oze v. Gulabbhai Lallubhai, 23 B, 177, 12 
Ind. Deo (м. в.) 116, Jaganadha Sahu v. Rama Sahu, 
27 Ind. Cas. 747, 17 M. L. T. 80,` Viswanatha Santha- 
singaro v. Ramchandra Mardraja Deo, 27 Ind. Cas. 
744,17 M. 1. T. 78, Maniram Beth v. Seth Rupchand, 
88 О. 1047 (P. 0. 33 І. А. 165; 100. W. М. 874; 4 
С.І. J. 94 8 Bom. L, R. 501; 3 A. Т, J, 626; 1 M. 
L.T.199, 16 M, L. 3.300; 2 N. L.R. 180, Rama- 
17 M. 
L. Т. 139, Pamulagati Venkatakrishniah v. Kondamudi 
Subbrayudu, 86 Ind. Cas. 215; (1916) 2M. W. N. 
256; 3 W. 576, Reguna Nagendran Chetty v. 
py camel Atyen, 36 Ind. Cas. 598; 4 L. W. 148, 
referred 
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Appeal against а desision of the Sub. 
ordinate Judge, Chittagong, dated the 3lst 
May 1919, 

Sir B. О, Mitter, Dr. Sarat Ohondra Basak, 
Babus Ohandra Sekhar Sen, Probhat Ohandra 
Dutt and Rama Prosad Mookerjee, for the 
Appellant. - 

Babus Bepin Behary Ghosh, Probodh Kumar 
Das, Peres Ohandra Sen, Nripendra Nath 
Dasand Surendra Nath Bose, for the Respond- 
ents, 


JUDGMENT. 

Mooxersze, J.— This is an appeal by the 
plaintiff in a suit to enfcrse a mortgage- 
aesurity exesuted on the 4th June 1892 
by three persons, whose representatives are 
the defendanta in the  astion. The sum 
8dvaneed was Rs, 5,700 and it sarried intereat 
&t the rate of Rs. 
loan was re.payable in two years. The 
present suit was instituted on tbe 4th June 
1919, and sonsequently the question of 
‘limitation arose for consideration. The 
plaintiff relied проп вввіїор 19 of the Indian 
Limitation Aet and based his sontention 
on an endorsement in the following terms, 
made on the bask of the mortgage bond 
on the 27th May 1906 by two of the 
mortgagors and the representatives of the 
third mortgagor: "Paid on aesountof the 
prinsipal as per separate aesounts, Rupees 
one thonsand seven hundred fifty-one only.” 


The Subordinate Judge has held that this. 


did not sonstitute a valid acknowledgment 
` within the meaning of seetion 19 and that 
the suit is aesordingly barred by limitation. 
On the present appeal, we have been 
invited to consider one question only, namely, 
whether thesuitis or is not barred by limi- 
tation. 

Seotion 19 provides that ЕЕ before the 
expiration of the period  preseribed for a 
suit or application in respeet оѓ any property 


or right, ап asknowledgmant of liability | 


in respest of sush property or right has 
been made in writing signed by the party 


against whom such property or right is. 
elaimed or by some person through whom he: 


- derives title or liability,a fresh period of limi. 
tation shall be somputed from the time when 
the aoknòwledgment yas so signed. The ques- 
tion for determination is, whether the endorse- 
ment eonstitutes an askaowledgment *of tha 
right elaimed by the plaintiff, namely, the 
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right to resover his dues under the mortgage: 
bond. In the Oourt below relianee was 
placed on behalf of the defendants проп the 
desision in Shearman v. Fleming (1), and in 
this Odurt the argument, has been ` fortified 
by a referenee to the desision in Madhavrav - 
Ganeshpant Оев v, Gulabbhai Lallubhai (2). 
On behalf of the plaintiffs, on the other hand, 
references has been made to the deoision of the 
Madras High Court in Jaganadka Sahu v. 
Rama Sahu (3), whioh follows the earlier 
decision in Visvanatha Santhasingaro v, Rams 
chandra Mardraja Deo (4) based on the 
decision of the Judisial Committee in Mantram 
Seth v. Seth Rupchand (5), Referenee has also 
been made to three later deoisions of the 
Madras High Court, Ramakrishna v, Venkata- 
subbiah» (6), Pamulapat? Venkatakrishniah 
v. Kondamudi Subbarayudu (7) and Reguna 
Nagendran Ohetty v. Kuppusami Atyen (8). 
Whethera particular endorsement does or does 
not constitute an asknowledgment of the right 
elaimed by the plaintiff must obviously 
depend upon its terms, and no useful purpose 
ean be served by a metieulous examination» 
of other endorsements made under different 
siroumstanses and expressed ір different 
phraseology. We may point out, however, 
that the desision in Shearman v, Fleming 
(D is plainly of no assistanse to the 
defendants, because the terms of endorsement 
in that Gase, namely, a remittanes to old 
assounts, do not imply that when eredit- had 
been allowed for the sum remitted, any sum 
would remain. due from the remitter. It 
may also be pointed out that the decision 
in Madhavrav Ganeshpant Oze y, Gulabbhat 
Lallubhai (2) merely shows that a promise 
to pay, unaccompanied by an aeknowledg: 
ment of the existense of a debt, sannot 
save limitation. The endorsement which 
we are salled upon to consider is, in 
our opinion, sufficiently plain and admits of 


- (1) 5 B. L. R. 619. 


(2) 28 B. 177; 12 Ind. Dec, (N, s.) 116, 

(3) 27 Ind. Oas. 747; 17 M, L. Т, 80. 

(4) 27 Ind. Cas. 744; 17 M. L. T. 78. 

(5) 33 О. 1047 (P. 0.5 83 L A, :65; 100. W.N. 
874; 4 0.1. J. 94; 8 Bom, L. B. 50l: 8 A, L, J. 
535 1 M;:L. Т. 199; 16 M.L.J. 800 2 N, L. R, 


Bo 28 Ind. Cas. 15; 17 M. L. T. 189. 

(7) #5 Ind. Cas. 240; 40 M. 698; (1916) 8 M, W. N, 
W. 256; 8 І. W. 676. - 

(8) 36 Ind. Cas, 588; 4 L, W, 118, 


- 
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one interpretation only. No doubt it does 
not spesify the prinsipal eum dueat the time 
of the endorsement, but the expression 
"the principal" must be taken to refer 
to the prinsipal mentioned in the. bond on the 
baek whereof the endorsement was made, 
Àn examination of the bond then shows that 
the prinsipal advanoed was Hs. 5,700, 
Consequently, a payment of Rs. 1,751 on 
aecount of that prineipal oannot be taken to 
wipe out the liability and there was thus an 
aoknowledgment of the right of the mortgagee 
to reaover whatever balance might be found 
1n this sonneation reference may 
usefully be made to a passage from the 
judgment of the Judisial Oommittee i in Mani- 
ram Seth v, Seth Rupchand (5): “In a ease 
of very great weight, the authority of whioh 


has never been called in question, Mellish, 


L. J., laid it down that an asknowledgment 
to take the case ont of the Statute of Limita- 
ations must be either one from whish an 
absolute promise to pay ean be inferred or, 
sesondly, an unsonditional promise to рву 


„ће specifis debt, or thirdly, there must be a 


2 


sonditional promise to pay the debt and 
evidence that the sondition has been per- 
formed," Then follows the important obser- 
vation:- "An uneonditional aeknowledgment 
has always been held to imply a promise to 
рву, beenuse that is the natural inference, if 
nothing ia said to the eontrary. It is what 
every honest man would mean to do." Wea 
feelno doubt whatever that the endorse. 
ment: relied upon by the plaintiff in the 
present ease constitutes an asknowledg- 
ment within the meaning of sestion 19 and 
that eonsequently the alaim ів not barred 
by limitation. 
. The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
Bside.and the ease remitted to him for trial 
of 'sush other questions as may be in 
sontroversy between the parties, The 
plaintiff is entitled to his sosts in this Üourt 
вв also one-half of the aoste(other than Court- 
fees) already ineurred in the Court below. 
The costs of the trial after romand will be in 
the disoretion of the Subordinate Judge. 
` The: appellant will be entitled to а 
refund of the  Court-fees paid on the 
memorandum of appeal under seotion 13 wot 
the Court Fees Aot, TES 
' BuoxrAND, J.—l agree. . 

B, N Appsal allowed; Oase remanded, 


* 
+ 
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ALLAHABAD HIGH COURT, 
Exsourion First APPEAL No, 54 oF 1921, 
December 16, 1921, . 
Present: —Mr, Justice Piggott and 
Mr. Justice Walsh. T 
Lala LAOHHMIN DAS-—Osrizcros : 
— Å PPELLANT 
. versus 
Baba Kali Катай Wala RAM NATH— 


Decree. HOLDIR —RESPONDENT, 

Оой. Procedure Code (Act Y of 1908), О. ХХІ, т. 2— 
Adjustment of decree— Application by judgment-debtor 
—Denial of adjustment by decree-holder— Procedure 
—Oral agreement as to adjusiment — Execution Court, 
power of—-Evidence Act (I of 1872), s. 92. 


On an application by а judgment-debtor under 
Order XXI, rule 2, Civil Procedure Code, asking 
the Court to issue notice to the decree-holder 
to show cause why an adjustment of the decree 
should not be recorded, the decree-holder, when 
brought into Court by such an application, 
must show good cause why it should not be 
granted. Prima facie the deoree-holder shows 
good cause when he denies that there has been 
any satisfaction or adjustment of the decree, but 
the judgment-debtor is entitled to produce evidence, - 
with a view to satisfying the Court that the decree- 
holder is not speaking the truth and the decree has 
as a matter of fact been paid up or otherwise ad- 
justed. [p. 991, col. 2.] 

An oral agreement as to the mode of satisfaction 
of a decree, not performed by either party till the 
date on which the decree is asked to be recorded 
to have been adjusted, cannot successfully be set 
up so as to prevent a decree-holder from pro- 
aoe with the execution of the deoree, Гр. 992, col. 
1 

A Court executing & decree cannot enquire into 
oral agreements entered into between a judgment- 
debtor and his deoree-holder as to the mode of 
satisfaction of the decree, inasmuch as an Execution 
Court cannot substitute a different decree for 
the one which it is called upon to execute, or give 
the decree-holder in place of the decree under 
execution some sort ofa decree for specific per- 
кагы ef a contract orally entered into. [p, 992, 
ool, 2, 

Per Walsh, J,—An inchoate contract, which, if 
completed, would bar execution of a decree, cannot 
be pleaded asa bar to execution under Order XXI, 
rule 2,and the judgment-debtor cannot claim that 
the contract should be completed and then be invok. 
ed in bar of exeontion. [p. 992, col, 2.] 

An oral mutual agreement. in substitution of a 
decree offends against section 92 of the Evidence 
Act, inasmuch as a new agreement is clearly a 
matter contradicting or varying the terms of the. 
original decree, [p, 893, col, 1.] 


First appeal from a desree of tha Subor- 
dinate Judge, Saharanpur, dated 8th of 
January 19215 zu 


. Dr, 8. N. Sen, for the Appellant. | 
| Mr. Durga Prasad, for the Respondent, 
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JUDGMENT. 

Pragors, J.—This is а judgment debtor’a 
appeal in an execution ease and it somes 
before us under the following sirsumstanses: — 
The desree in question is one passed on the 
14th of February 1920. It has some bearing 
on the equities of the ease, though not on 
its legal aspeots, that this was a sompro- 
mise deeres under whieh the judgment: 
debtor was at liberty to satisfy it by ea:y 
instalments. There was, however, a provision 
that, on default being made in respast of 
two sonsesutive instalments, exeeution sould 
be taken out for the entire amount. The 
desres- holder on the 23rd June 1920 applied 
to the Court whioh had passed the desres for 
exesution of the same according to its terms, 
alleging that no instalment had ever been 
paid, and at the same time asked to have 
the deeres transferred to the Civil Court 
at Saharanpur within whose jurisdiction 
the judgment-debtor resided, On the 2nd 
July 1920 he applied for exesution of his 
deeree by arrest of the person of the judg- 
ment-debtor. The record before us does not 
explain why he failed to obtain excoution in 
the manner asked for. The Court remained 
open until the 24th September 1920, when it 
olosed for annual vacation. Itre-opened on 
the 25th Ootober 1920 and on that date the 
jodgment-debtor himself same into Court. 
He presented a petition, the precise terms of 
whioh will require to be further examined, 
but whioh purported to be under the sesond 
olause of Order XXT, rale 2, of the Code of 
Oivil Prosedure, and asked the Court to 
issue notise to the deeree-holder to show 
sause why the adjustment of the desree 
should not be resorded, The desree-holder 
presented himself in Court on the 4th of 
December 1920, denied all the allegations 
of fact contained in the judgment.debtor/s 
petition and alleged that there had been no 
payment made ont of Oourt under the 
decree and no adjustment of the desree, in 
whole or in part, to his satisfaetion. The 
judgment-debtor desired to tender evidenee 
in proof of certain fasts set forth in hia 
applieation. The Court refused to hear him 
and resorded a brief order, to the effeot that 
the adjustment alleged by the judgment- 
debtor not being sartifad by the desree. 
holder, the Exeeoution Court had no juria- 
distion to enquira into the alleged adjust- 
ment, It aesordingly disallowed or rejestoi 
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the judgment-debtor’s petition. Tha Conr: 
was, no doubt, referring to the provisions of 
the 3rd elause of Order ХХІ, rule 2. The 
appeal before us is against this order. The 
learned Subordinate Judge was either under 
& misapprehension of fast, or under a 
misapprehension of law, when he passed his 
order in the partionlar fcrm in whish he 
did. He may have thought that the judg. 
ment-debtor’sa petition of the 25th Ostober 
190 was bayond time as a petition under 
Order ХХІ, rule 2, elanse (2) of the Civil 
Prosedure Ооде,. and that, therafore, no 
possible question sould arise of à payment 
duly eerlided. to the Court, when onse the 
desree-bolder deolined to sertify sueh pay- 
ment. On the other hand, he may have 
thought tbat the desree-holder had shown 
sufficient suse, in any event, against the 
alleged adjuatmant being recorded when he 
denied that-any adjustment had taken plase, 
Asa matter of faot, by reason of the Court 
baing elosed during the vacation, the judg. 
ment-debtor’s applieation was within time 
ав an applioaticn under the second olause, of 
Order XX{, rule 2 of the Civil Prosedure 
Oode, and there is very good authority: for 
the proposition that the desree-holder, when 
brought into Court by sush an applisation, 
must show good eause why it should not be 
granted, Prima facie the  deeree.holder 
showed good oause, when he denied that 
there had been any satisfaction or adjust. 
ment of the deoree; but ordinarily a judg- 
ment-debtor would be permitted in such 
sireumstanees to produse eviderca, with а 
view to satisfying the Oourt that the decree- 
holder was not speaking the truth and that 
the decree had asa matter of fast been paid 
up or otherwise adjusted, in whole or in 
part. In the present oase, however, the 
deeree-holder was in а mush stronger position 
and, although the сгјег of the Court below 
sannot be sustained on tha precise ground on 
which it apparently  proeeeds, it was a 
sorrest order under the  eireumstances, 
What has been pointed ont to us on behalf 
of the respondent is thia that, on the 
appellant's own showing, the deeres had 
not been adjusted in whole or in part to the 
satisfaetion of the desree-holder on the 25th 
Ostobsr 1920, when the jndgment-debtor’s 
What 
the judgmeat-debtor alleges to have taken 
plase i» somewhat os follows; On the day 


. 
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«after the arrest of the judgment.debtor had 
been applied for, there was в meeting of the 
parties sonserned, in the presense of mem- 
bers of the brotherhood, and an oral agree- 
ment was reashed. That agreement was to 
the effect that the deeree-holder would 
вевері satisfaction of his desree in a modi- 
fied form and would abandon the exeeution 
proseedings whieh were being taken, as soon 
as four spesified sonditions had been fal. 
filled by the judgment-debtor. One of these 
‘was a sash payment of Ra 1,000. Another 
was the execution in favour-of the deeree. 
holder of а asla-deed sonveying to him a 
eertain enelosura in the town of Deoband 
valued at Re. 5, 60). The next was the exeou- 
tion by tha jndgment. -deblor of а deel 
transferring to Ње dearee-holder all his own 
rights under a oertain mortgage of the 8th 
of Mareh 1908. Finally, the jadgment- 
debtor was to execute yet another sale.deed, 
‘conveying osertain land in the village of 
Rankhandi to the decree-holder, whioh 
jand was alleged to be worth Rs. 4,500. 
Now itis admitted that, upto the 25th of 
Oetober 1590, and indeed np to the . present 
‘day, the judgment- debtor has not done any 
of the things whieh acsording to his petition 
he had eovenanted to do. It cannot be said 
‘that this petition explains in any way his 
‘own failure to exeeute the , dosuments whioh 
he says he had bound himself to execute. 
"Beyond all question there had been no 
adjustment of the deeree. to the satisfaction 
‘of the deeree:holder and there has been none 
‘to this day. The order of the Court below 
‘was, therefore, perfeotly eorreot, We have 
been asked to go further into the matter and 
to sonsider what the position would be if 
the judgment-debtor were now to set to 
‘work to perform his part of the alleged oral 
‘sontrast. І do not think it is necessary for 
usto do thie: it seems.to me fairly elear 
that an oral agreement, not as yet perform: 
64 by either party, sould not successfully 
‘be set up o as to prevent в desree-holder 
from proseeding with the exeaution of his 
deeree. On the fasts stated in the judgment- 
‘debtor’s own petition, the desree holder had 
not bound himself by anything more than 
an oral agreoment, Whether it was or was 
not open to him to resonsider. his position; 
whether he was not justified. in doing во ру 
facts assertained by him subsequently to 
the date of the alleged oral agreement—these 
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ani similar questions might arise, if this 
wera а suit for spasifis parformanse .of the, 
alleged, oral agreement of the 3rd of July 
1920, ora claim for damages against the 
desres.holder for having refused to abide by 
that agreement. I think the Oourt below 
was right in holding that sash matters 

sould not be enquired into by an Exesution 
Oourt, whish asuld not sonsaivably sub. 

stitute а different deares for the one whish 

it was salled upon io exeautd, or giva the 

desrea holder in plass of-the desree under ' 
exeaution s3mə sort of а desras for арззїйз 
performanae of а contrast orally enterai 
into, Under tha oeiraü mstaunses of this ease, 
therefore, I am quite satisfiad that the order 
of the Ooart balow was right апі that this, 
appeal must fail. I would dismiss the appeal 
with  sostís, insluding f333 on ths higher 
ssale. І 


` Warsa, J.—I entirely agrae that the appeal 
fails. I agree alsothat the. learned Judge 
in the Court below did not put his: fogar 
really upon the weak spot in the jadgment- 
debtor’s application. Аз at pressnt.advised,- 
Ido not think thé! absense of а sertifisate 
by the desree holder is nesesaarily. a bar ta 
an inquiry into, the facts where a reai 
adjustment is alleged. In my opinion, sub: 
seotion (2) of rule 2 of Order XXL enables 
& judgment-debtor to forse the decres-holder 
into Oourt and if he has proper ‘materials, 
to call upon him to show sausa why an 
alleged adjustment should not ba resorded 
as sertified. I am personally indebted. to fhe 
argument of Mr, Darga Prasad on behalf 
of the respondent in this ease. It seama to 
me that be has put the real objestions to 
the judgment dabtor's e»ntention on the right 
ground, I wil confine myself tothe main 
point he argued by quoting a dictum whioh. 
he sited from one of the unauthorised 
reports, whioh puis the matter ач clearly as 
it oan ba put. I agree with Mr, Darga 
Prarad’s  sontention- that this application 
was in substanes a suit for spesifis perform: 
anse and the dictum whish I alopt is аз 
follows: "An insohate sontrasi, whieh, if 
completed, would bar exesution of a dearas,. 
cannot ba pleaded as в bar to exesution 
ander Order XXI, гше 2, and the judgment. 
* debtor sannot elaim that ‘thé sontrast should 
ba completed and then bə invoked in bar of 
egeeution," 
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There is another-ground based upon the 


general law upon whieh, I think, the judg- ` 


"ment-debtor's applisation was bound -to fail. 
By his own showing he was setting up a 
verbal agreement by the deeres-holder to 
&scapt some variation, or as it may also be 
put, some new sontraet in substitution of 
the original desree whieh was still in the 
exesutory stage, and he proposei to prove 
that agreement by verbal evidenes, Ae. 
eording to paragraph 1 (b) of his applieation, 
- he alleged а mutual agreement made before 
members of the brotherhood and respectable 
persons, by whieh it was settled that (1) а 
fale deed should be exesuted,. (2) that aash 
should be paid, Tomy mind that allega- 
tion offenda against section 92 of the Evi. 
denes Act, whieh providexas follows: "When 
the terms of any sontrast, eto., eto., or any 
matter required by law to ba reduced to 
the form of a dosument have bsen proved, 
eto., no evidenes of any oral agreement ог 
statement shall be admitted, as between the 
parties...or their representatives-in interest 
for -the -purpose of eontradieting, varying, 
adding to, or substrasting from its terms.” 
Anew agreement is slearly a matter eon- 
fradisting or varying the terms of the 
original desree, Proviso 4 makes the matter 
even olearer. There oan be no question 
that a desree is a: matter required by law to 
be redueed to the form of a dosument, Ар. 
pendix D' to the Code of Civil Prosedura 
- sontains statutory forms for desrees, whish 
must bə in writing and must asoord with 
the judgment, whieh is also to be in writing. 
I agree with my brother that, stristly speak- 
ing, itis not nesessary to deside this ques 
tion, On the other hand it does ariss on 
the appellant's own showing in the Court 
bslow and would, in my judgment, have. 
been suflisient ground for dismissing hia 
applieation tn toto. 16 follows that any further 
attempt to seb up this alleged agreement, 
through any effort whieh the appellant may 
hereafter make to repair his own omission, 
ought to fail unless supported by an` agreae- 
ment in writing signed by the desras-holder. 
I agros with,ths order pissed by m 
brother. . 
` Br vag Oovat.—Wa dismiss this app3al 
with oats, iasludiag lin, thie Osaci fess oa 
the higher seals, ` 
і Appeal dismissed, 
3n . 


63 


INDIAN OASES, 


993 


CALJUITA HIGH COURT. 
Argau F204 ОврЕВ No. 355 or 1920, 
June 18, 1921. -` 
Present :— Justiao Sir N. В. Ohatterjaa, 

Kr, and Mr. Jasties Newbonld. 
PARESH NATH PAL CHOUDHURY axo. 
orHEa28 —D sogre HoLpERS—ÁPPELLANT3 
tersus 

ISMAIL SORDAR AND OT ERI —J UDGM aut. 
Des 10x9 — RESPONDENTS, 
Bengal Tenancy Act (VILI of 1885), s, 186 (2), Sch. 


III, Art. 6--Limitation Act (ІХ of 1908), в, 19—Rent- 
decree—Acknowledgment. 


Under section 185 (2) of the Bengal Тевапоу Act 
section 13 of the Limitation Act a plies toa decree 
for rent. Therefore an acknowledgment of liability 
made by a judgment-debtor in respect of the decrees 
holder's right to execute a rent-decree, gives the 
decree-holder a fresh starting point for counting the 
period of limitation prescribed by Article 6 of Боне. 
dulo ILL of the Bengal Tenancy Avot., Гр. 924, col. 2,] 

Harihar Lal v. Gunendar Pershad, 9 О, W. N. 1026, 
followed, $ 


Appeal against an order of the Distriet 
Judge, Nadia, dated the 2nd of July 1920, 

FAOTS appear from the judgment. 

Babu Rupendra Kumar Мита, for the 
Appellants.—Toe  desree-holdera are the 
appellants. Toe question is whether ssstion 
19 of tha Indian Limitation Ast applies to 
rant exesulions. On 27th January 1918 I 
obtained an instalment desres for rent for 
Rs, 200. On 27th April 1917, 13th Augast 
1918 and 18th August 1913 there wera 
acknowledgmenis of liability by judgment- 
debsors. On 23th Mareh 1919 the judg- 
ment-debtors objested to the exesution taking 
plass on the ground of limitation, Sep 
Barihar Lal v. Gunendar Pershad (1), 4 submit 
the provisions of the law are alear on the 
point, - Refers to sestion 184 of the Bengal 
Tenancy Ast, . 

Babu Satindra Nath Mookerjt (with him 
Babu Satis Ohunder Munshi), for the Rospond:. 
ents, referred to Artiele 6,Sshednle III, of 
the Bangal Тепапоу Ast, The Firat Oourt and 
the Court of Appsal balow undoubtedly held 
the petitions andthe depositions as asknow- 
ledgments of liability. Му submission 
js thatthe lower Appellate Cours erroneously 
thought that the merits of the ease need not 
ba gons into, The aeknowledgment must ba 
with regard fo the right t exeeute the 
desres. Rofera to sestion 19 of the Limita» 
tion Act; Prasanna Kumar Ray v. Niranjan 


(1) 90. W. N. 1025, 
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Ray (2). The aeknowledgment was to the 
effest that the last kist not becoming due, the 
exeeution oase oannot be proseeded with, Seo- 
tion 19 of the Limitation Aet does not 
override Artisle 6, S«ehedule 111, Bengal 
Tenaney Ast besause it has the effest of 
extending the period of limitation provided 
for in Artiole 6.- 

Babu Bupendraj Kwmar Miira briefly replied. 


JUDGMENT.—The question’ »volved in 
the appeal is whether the apple: tion for 
exesution of a deeree is barred Бу limi. 
tation. ° 

The desree was one for rent aad the 
amoant for whieh it was passed was le than 
Rs. 500. It was dated the 27th January 1916, 

The present application for exesution was 
made on the 28th Marsh 1919, ?, e., more 
than, three years from the date of the deoree. 
The deeree.holder, however, relied upon 
sertain asknowledgments of liability ‘within 
three years of the date of the deeree, ard 
the Court of first instanes held that 
sueh acknowledgments saved limitation. 

On appeal the learned Distrist Judge 
held that sestion 19 of the Limitation Aot 
was inapplicable to the ease, as it was a довге 
for rent whieh is governed by the speoial 
limitation pressribed by Artiele 6, Sehedule 
Ш of the Bengal Tenansy Act... 

There is no doubt that under Artisle 6, 
Sehedule 1:1 of the Bengal Tenaney Aet, the 
period of limitation is three years from the 
date of- the deoree, and sestion 184 of 
that Ast lays down that any application 
d after the period of limitation presorib- 

“in Sehedule ILI annexed to the Aot shall 
* dismissed although limitation has not 
been pleaded, Seotion 185, sub-section 
(1), lays down that’ sestions 7, 8 and 9 of the 
Limitation Aet, 1877, shall not apply to 
the suits and applications mentioned in 
geotion 184, Sub-sestion (2), however, ‘pro- 
vides that subjest to the provisions of this 
Ohapter, the provisions of the Indian 
Limitation Act, 1877, shall apply to all 
suits, appeals and applications mentioned 
in the last foregoing sestion. Under that sub- 
section, therefore, it appears that seetion 19 
of the Limitation Ast would aprly to a deeree 
for rent. 

Article 6, Sshedule III of the Ваг 


(2). 64 Ind, Cas, 988; 33 О, L, J. 483 3; 26 OWN 
1) 
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Tenaney Act, provides that when the judg: 
ment debtor has by fraud or force prevented « 
the exeoxtion of the deeree, the period of limi- 
tation shall be governed by the provisions 
of the Indian Limitation Aet, 1577, but it 
does not follow that in enses where there 
is no forse or fraud, the general provisions 
of the Indian Limitation Aet (other than 
those mentioned in sestion 185 (1) of the 
Bengal Tenaney Aet) will not apply. The 
Artisls merely says that the period of limita. 
tion shall be governed by the provisions of the 
Jndian Limitation Act, 1877. The question 
appears to bave been sonsidered in the ease 
of Harihar Lal v, Gunendar Pershad (1). The 
learned Judges held that an asknowledgment 
of liability, under seetion 19 of the Limita- 
tion Aot, made by в judgment-debtor in 
respeet ^ of the deeree.bolder'a right to 
execute a rent-deeree, gives the deoeree-holder 


a fresh starting point for sounting the 
period of limitation pressribed by 
Artiele 6 of Sehedule IH of the _ Bengal 


Tenaney Ast. . 

It is 'eontended on behalf of the appellant 
that, if the deeree.-holder is allowed a, fresh’ 
starting point for limitation for the exeeu- 
tion of & rent deorea from the date of 
acknowledgment under sestion 19 of the 
Indian Limitation Aet, it would affest or alter 
the period of limitation ' preseribed by 
Artiele 6 of the Bengal Тепапоу Aet. 

: As pointed out by the learned Judges in 
the ease sited above: “ The answer to this - 
would seem to be that the aeknówledgmeriti 
under sestion 19 does not affect or alter the 
period of limitation so preseribed, "though it 
may aeem ' prastisally to do so, but “only ‘gives 
the deoree-holder a fresh starting póint' for 
eounting the period preseribed’ by Artiele 6, 
Schedule ПІ of the Bengal Tenaney' Ast, 
whioh the judgment-debtor has himself 
given him- by the petition oi 'ontaining 
the acknowledgment of his: debt.” 

We are accordingly of opinion that вев: 

tion 19 of the Limitation Aat applies to suoh 
а 0880. 
7 It is eontended on behalf of the réspond- 
ent that there was ‘no aeEnowledgment of. 
liability within the meaning ot seation 19 of . 
the Limitation Aet. ` 

It appears, However, that the judgment.” 
debtor egpressly, admitted ‘that there was. 
an instalment deeree ia favour of the desree- 
holder, that several анлы had already 
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been paid, that the instalment for Pous 
*emained unpaid but as 16 had not besome 
due, the deeree holder could not proseed 
with the exesution, That was а sufüsient 
asknowledgment within the meaning of the 
Beabion. 

It is eontended that the admission should 
be eonfined to the actual amount payable 
for the Pous instalment. But there was an 
acknowledgment of liability under the 
deerea and that, we think, is suffisient for 
the purpose of the section. 

"The result is that the order of the lower 
. Appellate Court is set aside and thatof the 
Court of first instanea restored with soats 
here and of the lower Appellate Court, the 
costs in this Court being assessed at one 
gold mohur. > . 

. The exesution of the 
seeded with, 

в. N Ẹ N. H. 


desres will be pro- 


Order sei ande. 


‘ BOMBAY HIGH COURT. 
Frast OiviL АРРЕАТ, No, 287 or 1920; 
July 27, 1921. 

Present: —Sir Norman Maeleod, Kr., Ohief 
Justiae, and Mr. Justise Sbah. 
GULABCHAND CHHOTIRAM MAR- 
WADI anv crseR3s—Pvainti¥F3s— APPELLANTS 
versus} 

RAMNATH OHHOTIRAM MARWADI 
AND OTHEKEB— DEFENDANTS — RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. П, т. 1 


Partition suit—Subsequent suit relating to matters 
within partition suit not maintainable. 


F A party to a partition suit cannot, after a decision 
in that suit is given, be permitted to file sub- 
Bidiary suits against the other party on matters 
which in the ordinary course would be relevant 
questions in the partition snit. Гр, 996, col, 1.] 

If a charge of negligence is brought by a party 
in a partition suit against a manager, that is a 
matter which should ba dealt with in the suit when 
accounts are being taken, There is no warrant for 
suoh a question being left outside, leaving it to the 
option of the aggrieved party to file another suit if 
he so chooses, [р. 996, col. 1.] * 

First appeal from a desision of thea 
Subordinate Judge at Dhulis, in"Suit No, 


426 of 1915, 


Mr, P. B. Shzngne, for the Appellants. 
Mr. B. @. Hao for Mr, G, S. Rao, for the 


Respondents. 
JUDGMENT, : . 

Macro», О. J.—In Firat Appeal No. 315 
of 1916 we dealt with ths desision of the 
lower Court in the Origiual Suit No. 42 of 
1909, whioh was a partition suit. That suit 
had been proseeding for a very large namber, 
of years before a final, desision sould ‘be 
arrived af; and the main question in that 
appeal was whether the lower Court was 
right in allowing the plaintiffs mgsne pro- 
fits of certain Nipani landa for the years 
1905 to 1909, and we same to the sonslusion 
that that order љав wrong. 

Now it appears that on the basia of eortain 
remarks made in the judgment of the Trial 
Court, dated 12th September 1914, the. plaint- 
iffs filed this Suit No. 426 of 1918, elaiming 
to resover Rs. 16,000 from the defendants 
as certain balanses shewn as due in the 
plaint Sshedules А, B, C. These balanses 
consist of sertain amounts due on bonds and 
sertain amounts said to be outstanding *as 
due against tenants for rents for the years 
1905 to 1910. 


Apart from anything that was said in 
that judgment, it would follow from what 
this Court said in the judgment in First 
Appeal No, 315 of 1916 that the plaintiffs 
were not entitled to any aseount of the mesne 
profits with regard to rents, and with regard 
to bonds whieh were divided amongst the 
members of the family, they had to take their 
chanos whether the bonds were good or bad. 

But eertainly with regard to the question 
of any liability of the defendants with respaet 
to these outstanding debts due on bonds, it 
was a matter which fell to be desided in that 
suit, and not by a separate suit; and I do not 
think our attention was drawn, when that 
appeal was before us, to the faot that this 
present Sait No, 425 of 1918 was pending, 
In any event the plaintiffs have not followed 
the instruelions of the learned Judge. He 
said: ' . 


"The plaintiff has got the геш notos 
about all landa that have fallen to hia 
share. He may sue the tenants and defend- 
ants on the rent-notes in respect of whish 
thefe are outstanding balanees. In case 
defendants are found to be negligent, he may 
sue them for negligence.” 


* 996 


In the firat instance, the Judge said the’ 
plaintiff sould sue the tenants making 
defendants parties, and presumably seeking 
to make the defendants liable for their 

- neglest in not recovering the rents, 

Again the Judge said: 

“The plaintiff says that the first three 
.bonds were not given to him but defendants 
аву ibat they were given. The plaintiff 
may sue the defendants and the debtors.” 

It is said that there is a suggestion there 

' that the defendants would be liable on the 
bonds. The defendants might be nesessary 
parties as’ being the persons to whom the 
bonds were given. But certainly the present 
suitas framed,in whish the plaintiff seeks 
to reeover from the defendants the amounts 
of the bonds, sould not possibly be entertain- 


ed. Е . 

But apart from that, this is & elaim with- 
in a partition suit with regard to matters 
whish certainly should have been dealt with 


in the partition proceedings, as it was intend. ` 


. ed that the partition suit should onee and for 
all, have disposed of all questions with regard 
to tbe family estate; and it is eertainly 
undesirable, after the desision in the parti: 
tion suit, whieh bad been going on for so 
many years, that опе party should file aub- 
sidiary suits against the other party on 
matters whieh in the ordinary eourse would 
be relevant questions in the partition suit, 
I think, therefore, that the deeision of the 
learned Judge in the Court below was right 
and that the appeal must be dismissed with 
aoste, . 

I should like to mention that my own 
opinion is that ifa eharge of negligence is 
brought by a party in a partition suit against 
a manager, that is a matter whieh should be 
dealt with in the suit when assounts are being 
taken, There is no warrant for aueh a quese 

- tion being left outside, leaving it to the 
option of the aggrieved party to file another 
suit if he so shooses. . 

Saaz, J.—l entirely agree. The main 
part ofthe elaim relates to the amount said 
to have been resovered by the defendants in 
respest of eertain lands, the rent-notes whereof 
were assigned in the partition suit to the 
present plaintiffs! share. It is not disputed 
that the rent-notes were assigned to the 
plaintiffs in pursuance of the preliminary 
deeree, Though the preliminary desree is 
not before us, the learned, Pleader for the 
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appellants has seoneeded that fast, Tho. 
present claim is in respeet of the rents said 
to have been realized by the defendants” 
partly prior to the partition snit of 1909 
and partly after the suit was filed. It is 
diffionlt to understand how a suit of. that 
sharaster sould be maintained now. 

The only ground upon whieh the right to 
file a separate suit is elaimed for the plaint- 
iffs ів based upon eertain remarks which were 
made by the Trial Court when the final 
desree was passed. If those remarks are 
sonsidered in relation to the sontext, it is 
elear that prastisally the plaintiffs’ elaim 
for mesne profits in respest of those lands 
for the years 1905 to 1910 was not then 
allowed by the Trial Court, Even assuming 
at the beat in favour of the plaintiffs that 
the Trial Oourt then thought that the plaint- 
iffs might be able to rasover them in a 
separate suit, when the matter same up in. 
appeal before this Court, this Court dis. 
allowed mesne profits for that period in 
respest of the Nipani lands, The present 
suit im respest of the rents for the’ years 
1905 to 1910 is nothing but а elaim for 
mesne profits partly prior to tlie date of the 
partition suit and partly after the date of 
the suit. It is clear that it was really a 
point arising in the partition suit; and 
having regard to the resnlt of the appeal 
to this Court there sould be no doubt that 
that olaima would have been disallowed, even 
if it had been allowed by the lower Oourt. 
It follows that the plaintiffs eannot now 
maintain a suit in respest of the mesne profits, 
whieh would have been disallowed if they 
had been claimed then as mesne profits, I 
do not think, therefore, that the remark 
in the judgment, which was rather unfortu- 
nate, enables the plaintiffs to maintain the 
present aetion, which otherwise is clearly 


_ unmaintainable, 


As regards the bonds also, it isan admitted 
faot that they were assigned to the plaintiffs 
in pursuance of the terms of the preliminary 
deeree ; and the mere fast that the claims 
under those bonds are time-barred is na 
reason whatever for the plaintiffs to sue 
the defendants now separately as if they ware 
responsible to them for negligenee, 1 there 
was any allegation against the defendants.in 
respest of the olaim relating to these bonds, 
it sould dave bsen and should have been 

made in the partition suit But unfortunate: 
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ly the Trial Court, while passing the final 
* deoree, left it open to the plaintiffs to file a 
Separate suit. It was quite open then to 
the plaintiffs to have objected to that sourse, 
as they did objest to other. items when they 
appealed to this Court. The judgment of 
this Court shows that all the objestions that 
were raised were disallowed with respect to 
different items, There was nothing to pre- 
vent the plaintiffs from raising that point 
in the appeal to this Court. Apparently they 
did not do so at the hearing, though ] am 
not at all sure that the pdint was not covered 
by the memorandum of appeal; and now they 
sue the defendants alleging negligence on their 
part. There is nothing said beyond this that 
the defendants allowed the bonds to ba time- 
barred. That is hardly suffisient to support 
the elaim, It appears to me that the plaint- 
iff& suit in respeet of these bonds was right- 
Jy dismissed, 16 is not euggested before us 
that when the bonds and the rent-notes were 
assigned to plaintiffs’ share, any provision 
was made in the preliminary deeree reserv. 
ingto them the right to make the elaim 
which they have-now made, 


Z. Е, Apreal dismissed, 


CALOUTTA HIGH OOURT. 
APPEAL FROM APPELLATE DExOREE 
No. 289 or 1919, | 
February 10, 1921. 
Present :—Justioe Sir Asutosh Mookerjee, Kr., 
and Mr. Justise Buekland. ` 
OHANDRA KUMAR OHAKRAVARTI 
AND ANOTHER—APPESLLARTS ў 
: versus 
PRASANNA KUMAR OHAKRAVARTI 
AND OTHERS — RESPONDENTS, 
Probate and Administration Act (V of 1Ё81), ss. 60, 
98—Revocation of Probate Hoecutora—Occupation of 


estate—Inventory and account~Accounts untrue— 
Vague allegations not sufficient. z 
ы > 
So long as the person entitled to the estate of a 
testator bas not taken itout of the posfession of 
the- exesutors, they are entitléd to continue in. 
occupation of the estate, [p. 999, col, 2,] 
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Bombay Burmah Trading Corporation, Limtted v, 
Frederick Yorke Smith, 19 B. 1; 21 I. A. 189; 6 Sar. 
Р. C. J. 498; 10 Ind, Dec. (м, в.) J, followed. 

Taran Singh Hazari v. Ramratan Tewari, 81. C, 89 
at pp 92, 93, Sankar Nath Mukherji v. Biddullata 
Debi, 48 Ind. Cas. 265; 28 0. L, J. 271, referred io. 

The Probate and Administration Act contemplates 
the submission of one inventory and one account, 
which should be filed within one year from the grant of 
Probate, shewing the assets which have come to the 
hands of the executor and the manner in which 
such assets have been applied or disposed of. If 
the executor or administrator is not able to exhibit 
such an account within one year from the grant, 
he may obtain an extension of time from the 
Court, But the fact that time has bee extended 
does not enlarge the scope of the account. The 
account of the estate which is required to be ex. 
hibited, whether it is exhibited within a year or 
thereafter, is the account contemplated by the 
second paragraph of sub-section (1) of seotion 98 
105 Probate and Administration Aot. [p. 999, col, 
1, 

Mohesh Chandra Bhattacharjee v. Biswa Nath, 25 О. 
250; 1 C. W. N. 646; 13 Ind. Deo (м. я) 168, Sarat 
Sundari v. Uma Prosad RoyChowdhury, 81 О, 628; 8 
©. W. N. 575, followed. 

In orderto enable the Courb to deal effectively 
with an application for revoking a grant of Probate 
on the ground that the accounts submitted by bhe 
executor are untrue in material respects, it ія 
essential that the applicant should in his petition of 
objection specifically state what items in the account - 
are untrue; he should also state in what respects 
the item or items challenged are untrue; if is not 


-enough to make vague allegations that the accounts 


are untrue. [p. 999, col, 2.] 


Appeal against а desision of the Distriet 
judge, Ohittagong, dated the 20th August 
1919, 

Babus Ram Doyal De and D, І, Khasigir, 
for the Appellants. 

Babus Biraj Mohan Mo;umdar and Rajendra 
Ohandra Guha, for the Respondents, 

JUDGMENT, 

Моокавјев, J.—This appeal is dirested 
against a desree of dismissal made by the 
Diatriet Judge of Chittagong on an appliea- 
tion for revosation of Probate of a Will, The 
testator, one Tarini Charan Obakravarti, 
made a testamentary disposition of his prop- 
erties on the 5th Desember 1909 and died 
two days later. The respondents, Prasanna 
Kumar Chakravarti and Satis Chandra 
Ohakravarti, applied for Probate of the Will - 
on the 13th January 1910. Obandra Kumar 
Ohakravarti, the nephew of the testator, 
entered a caveat on the last Mareh 1910, 
Éhohate was, however, granted’ on the -lith 
April 1910. Thereupon an appeal was 
preferred to this Court, with the result that 
the order of the Primary Court was set aside 
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on the 18th Marsh 1913 and the ease was 
remanded for re-trial in the presense of both 
parties, On the 6th Angust 1914 an order 
for Probate was again made, An appeal, 
preferred to this Court, was diamissed on the 
merits on the 2nd July 1915. During a 
eonaideráble portion of the period whieh 
elapsed between the first grant of Probate 
on the llth April 1910 and the final on 
the 6th August 1914, the estate was in eharge 
of an administrator pendente lite. The fees 
leviable on the Probate were paid on the 
97th September 1915 and it may he 
assumed, for our present purposes, that 
the Probate besame operative from that 
date, although the administration bond 
was not filed till the 20th February 
1916.. On the 6th November 1918 the 
appellants, who had unsuscessfully opposed- 
the grant of Probate, sommensed the present 
proseedings by an application for revosation 
under sestion 50 of the Probate and Adminis- 
tration Aot. The applieation was founded 
on two allegations, namely, first that the 
grant had besome useless and inoperativa 
through: eircumstances, and, secondly, that 
the persons to whom ‘the grant had been 
made had wilfully and without reasonable 
enüuse omitted to exhibit an inventory and 
&esounts in a&csordanee with the provisions 
of Chapter VII of the Probate and Ad- 
ministration Aet and had further exhibited 
under that Ohapter an inventory -and 
sosounts whieh were untrue in material 
respeats. The  Distriet Judge has dia. 
missed the applieation on the ground that 
the petitioner bae failed ёо establish the 
validity of his contentions. On the present 
appeal, the two points whieh were unsuacess- 
fully urged before the District Judge have 
beén reiterated with eonsiderable zeal, We 
shall deal separately with them, 

As regards the. firat point, namely, dhahar 
the grant has bseome useless and inoperative 
through eirsumstanaes, it has been eontended 
that the opposite parties who took out Pro- 
bate have completed their work, The Distrist 
. Judge did not assept this contention and 
‘observed that although after this lapse of 
time, they might be expested to have aom. 

pleted the administration, on the very show- 
ing of the petitioners, the work had not bean 
actually completed. This view has "bsen 
sontroverted by the appellants. Our attention 
bas beeu drawn to the terms of the Will 
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whish, it has been argued, show that the 
estate has by this time vested in the universal 
legatee atid that sonsequently there is no 
need for the sontinuanee of the exeeutors 
in their offise. In. support of this posi- 
tion reliance has been placed upon the 
desision of this Courtin the oases of Taran 
Singh Hazari v. Ramratan Tewari (1) and 
Sankar Nath Mukherji v, Biddutlata Debi (2). 

In the first of these eases it was pointed out 
that the duties of the exeoutor are to ad. 
minister the estate of the deseased, only so 
far and so long as to enable him to earry out 
the terms of the Will. Oonsequently after 
the property has seased to be the estate of the 
deeeased and has besome the property of the 
residuary legatee under the Will, the exeeutor 
assueh has no authority to manage the estate 
on his behalf, In the sesond ease, it was 
pointed out that the duties of an exeeutor 
are to administer the estate of the deseased,. 
only so far and so long as to enable him to 
carry out the terms of the Will. These eases 
do not apply to the eirsumstanees of the 
present litigation. . 16 is elear that although 
some of the duties imposed on the exeoutors ' 
have been performed, there are others whioh 
still require to be earried out. It is, moreover, 
slear, as pointed out by Lord Maenaghten in 
Bombay Burmah Trading Oorporation, Limtt 
ed v, Frederick Yorke Smith (3), that so long 
as the person entitled to the estate has not 
taken it ont of the possession of the exeautors, 
they are entitled to sontinue in oeenpation 
of the estate. In this sonnestion, it is 
important to bear іп mind that tha appel. 
lants have really по soneern with this matter; 
for they are not the persons who would be 
beneficially entitled to the estate, if the 
exesutors. were removed from possession 

lt is thus not nesessary for us to determine, 
in the absense of proper parties, whether 
the estate is liable to be taken out of the hands 
of the exesntors by the person or persons 
benefieially entitled thereto. The faset 
remains that, under the terms of the Will, 
there are duties still to be performed by the 
executors ; aonsequently it cannot be main- 
tained that the grant has besome inoperative 
through sirsumetanees, and the first’ ground 
urged in support of the applisation for revo- 


sation sannot be sustained, 

(1) 31 С, 89 at pp. 92, 9 

(2) 48 Ted. Cas, Fibs Fa Са L, J. 271, 

(3) 19 В, 1; 21 I. A. 139; 6 Bar. Р, О.Т, ncc 10 э 
Deo (Ne a) ly 
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As regards the sesond point, we are 

А inelined to the view that there was some вод: 
fusion in the Court below and probably the 
trao effeet of the fifth elause of the Explana- 
tion to sestion 50 was not fully realized. It 
appears to have been assumed by the Distriot 
Judge that the exesutors are under а liability 
to submit assounts’ periodisally, whereas it 
is selear from the desisions in Mohesh Ohandra 
Bhattacharjee v, Biswa Nath (4) and Sarat 
Sundari v, Uma Prasad Roy Ohowdhury (5) 
that what the Statute sontemplates is the 
submission of one inventory and one acsount. 
Sestion 98, sab-sestion (1), provides in the 
first plase that an- exeantor or administrator 
shall, within six months from the grant of 
Probate or Letters of Administration or with- 
in such farther time as the Court may from 
time to time appoint, exhibit in the Oourt, 
by whioh. the same has been granted, an 
inventory eontaining a full and true estimate 
of all the property in possession and all the 
eredits and also all the debts owing by any 
person or persons, to which the executor or 
administrator is entitled inthateharaster, It 
next’ provides that an executor or administra- 
tor shall in like manner, within one year from 
the date aforesaid or within sush further time 
аз the Oourt may from time to time appoint, 
exhibit an aseount of the estate showing the 
assets that have some to his hands and the 
manner in which they have been applied or 
disposed of. As was pointed ont by Sir Franais 
Maclean, О. J., in the вазе of Mahesh Ohaid-a 
Bhattachar es v. Biswa Nath (4), what is eon- 
templated is that an acaount should be filed 
within one year from the grant showing the 
assets whish bave come to the hands of the 
exeoutor or administrator and the manner in, 
which such assets have been applied or dis. 
posed of, If the exeoutor or administrator 
is notable to exhibit such an acoount within 
one year from the grant, he may obtain an 
extension of time from the Oourt. But the 
fast that time has been extended does not 
enlarge the seops of the assouot. The 
assount of the estate whish is required to be 
exhibited, whether it is exhibited within a 
year or thereafter, is the assount oontemplat. 
ed by the seeond paragraph of sub sestion 
(1) of aeation 98, In the present oase, it is 


. a (D 25 0. 250; 1 0, W. N; 846; 18 Ind, Doo, (x. s) 
168, 
27 (5) Bl a 628; 8 9, її, N, 678, 


š eo, 


INDIAN OASES, 


999 


slear from the fastsYalready|stated that the 
Probate may bs taken to have been granted. 
on the 27th September 1915. The assounts, 
exhibited on the 7th July 1917 sover, we 
are told, the period from the 14th April 1915 
to the 13th April 1916, The assount sub- 
sequent to the 13th April 1916 was not filed, 
probably besanse it was erroneously assumed 
that the assount to ba exhibited was a 
periodisal annual assount and that the next 
assount, required to bà exhibited by the 
exesutors, was ап assount from the 14th 
April 1916 to the 13th April 1917, How- 
ever that may be, the aesounts “submitted 
are in Court and itis open to the appellant 
fo invite the Court to revoke the Probate on 
the ground that the  aesounts mentioned 
were untrue in material respects. (n order 
to enable the Court to deal with this matter 
effestively, 16 is essential that the appellanta 
should have in their petition of objeetion 
gpesifisally stated what items in the aseounts 
were untrue; they should also have stated 
in what respects the item or items ehallenged 
were untrue; it is not enough to make vague: 
allegations that the aesounts are untrue. 16 
ia unfortunate that in the Court below, 
exception was not taken on this ground and 
the petitioners were not ealled upon to furnish 
fuller and more spesifis details as to their 
ebjestion to the assounte,- which related 
principally to assounts for periods antesedent 
to the grant of Probate. It appears that the 
exesutors ware in possession after Probate 
had been granted in the first instaneo on the 
11th April 1910, No exaepftion ean be taken 
to those accounts now, for the purpose of an 
application under sestion 50, besauss the 
only relief whieh the petitioners would 
obtain, if they sould sustain such objeetions, 
would be the revosation of that grant. That 
grant, however, stood oanselled when the 
appeal to this Court was allowed on the 18th 
Maroh 1913, Thus, whatever liability the 
exeentors might have insurred by their 
interference with the estate under the grant 
of the Lith April 1910, the inesorrestness of 
the assounts for that period eannot be urged 
as a ground for relief under olause (5) of tha 
Explanation to sestion 50. Та во far as the 
relevant assounts are вопевгпей, the appel- 
lants have not been able to refer us to sush 
*spaeifis objestions as would entitle us to hold 
that the assounts were untrae in material 
respeats, Consequently therg is no founda- 
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-reyoked besause the aseounts exhibited are 
untrue in material respeats. 

Finally, we have to sonsider whether the 
grantis liable to be revoked for the reason 
that the executors have wilfully and without 
reasonable eause omitted to exhibit an inven. 
tory or that they have exhibited an inventory 
whieh is untrue in material respeets, In во 
far ва the omission to exhibit the inventory 
is soncerned, there ін no substanse in the 
£ontention,'beonuse although there was delay 
in the exhibition cf the inventory, it has been 
in faet.exlibited and веверіей- ру the Court 
below. The only substantial point urged 
under this head is that the inventory is untrue 
in material respeets. Here, again, the peti- 
tioners did not, in their applisation for reyo. 
eation, state вревійваШу and preeisely the 
grounds for.the allegation that the inventory 
was. untrue in material respeats. The inven- 
tory was а lengthy document and contained 
nomerous entries. It was essential for the 
&ppellents to speeify the partisular item or 
items challenged; they should have also 
indigated as presisely as possible the errors 
whieh. vitiated the inventory. This they did 
not do, The Distrist Judge, however, allowed 
them, to go into evidenee and eame to the oon- 


alusion that the objestion was not sustainable, ^ 


This objeetion has been repeated before us and 
we have been taken through the inventory 
along. with relevant portions of the evidence. 
Yt is suffisient to state that we see no reason 
to differ from the view taken by the Distriet 
Judge. Oonsequently the last ground urged 
in support of the application for revosation 
fails, 2 ` 

The result is that the appeal- is dismissed 
with eostas, ` 

There is a eross.objestion on behalf of 


respondents Nos. 1 and 2 against the order 


for sosta. In view of the nature of these 
proceedings we have some to the eonalusion 
that the order for eosts made by the, Dis. 
triet Judge should be set aside, The 
-petitioners in the Court below will pay the 
sosta of the ather. side. The hearing fee in 
that Oourt will be assessed at Rs. 80, whioh 
isthe maximum allowed by the Rules and 
Orders of. the High Court, In xo far as this 
Court is sonserned, we assess the hearing fea 
at Rs, 700, (seven hundred), “ 
BuckrAND,.J.—1 agree, 
RN 


. 
Appeal dismissed, 


INDIAN OASES, 
BAI МЕНВЕВАІ NANABHAI 0. MRE, R, Е, DADINA, 


tion for the prayer that the Probate-ahould be ` 


„оп the value of the house, 


` [1921 . 


BOMBAY HIGH COURT. - 
Отуп, APPLICATION No. 553 or 1921, 
. August 22, 1921. 
Present:—Sir Norman Masleod, Кт,, Chief 
Justies, and Mr, Jnatise Shah, 
BAI MEHERBAI NANABHAI BANAJI— 
; PraINTIEE— ÁPPLICANT 
versus 
Mas. R R. DADINA— DEFENDANT 
—OpbonzENT, 
Bombay Pleaders Act (XVII of 1920), Sch. III— 


Court Fees Act (VII of \B70), в. 7 (xi) (co) —Ejeci-. 
ment suit —Pleader'a fees. ; 


In s suit bya landlord to eject a tenant from a 
house the Pleader's fees must be calculated in accord. 
ance with the value of the honse, Гр, 1001, col. 1,) 

Bai Meherbai v. Maganchand, 29 B. 229; 7 Bom, L. 
R. 131, followed. 

Per Macleod, О. J—It may be а matter for 
future consideration whether the Third Schedule 
to the Bombay Pleaders’ Act XVII of 1920 should not 
be altered so as to provide for the calculation of 
Pleaders’ foes in suits by landlords against tenants 
for immediate possession of- the immoveable prop: 
erty in the tenants’ ocoupation in conformity with 
the amendment of the Court Fees Act in 1905, but 
until this is done, the Pleader's fees must be oaloulate- 
ed on the value of the immoveable property. [p. 
1001, col, 1.] 3 


Appliesation. 
Mr, G. N. Thakor, for the Applieant. 
Mr, J. G, Bele, for the Opponent. 


JUDGMENT, 
Macteop, C. J.—This was asuit by a 
landlord to ejest a tenant from a house 


ossupied by the tenant, It was, therefore, a. 


suit for possession of а honse and bnt for 
the amendment of the Court Fees Aet in 
1905, the Oourt.fees would have been payable 
Consequently the 
value of the house would decide the jurisdie. 
tion and it would follow that the Pleader’s 
fees would be payable on the value of the 
house, 

Now that’in a suit for resovery of 
immoveable property from a tenant the 
Oourt-fees are payable aesording to the 
amount of. rent of the property in the suit 
payable for the year next'before the date of 
the presentation of the plaint, it follows 
that the Oourt-fees sre payable only on 
the amount of the annual rent, and the 
amount of the agnual rent would deside also 
the question .of jurisdietion, But.it does not 
певөввагімг follow that: the Pleader’s fees, 


whieh were payable under the Agt-whieh . 


= 
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‘was in foree when this suit was filed, would 
not be fixed, aesording to the ‘desinion 


їн Bai Meherbat v. Maganchand (1), by tke. 


value of the house. „It eannot be disputed 
that the subjest- matter in dispute was the 
house snd it is diffisult to separate possession 
of the house and the house itself unless а 
distinetion is made spesifieally by rule. 
Therefore, we think that the desision of the 
Taxing Offiser is wrong and that the Pleader's 
` fees must be ealeulated on the amount at 
which the elaim was valued when the suit 
was filed for the purpose of jurisdiction, 
whieh was praetisally resognised as eorreet 
‘by the appellant defendant when the first 
appeal was presented to this Court. It may 
be а matter for future eonsideration whether 
the Third Sehedule to the Bombay Pleaders’ 
Ast XVII of 1920 should not be altered so 
as to provide for the ealeulation of Pleaders’ 
fees in suits by landlords against tenants 
for immediate possession of the immoveabla 
property in the tenants’ oeeupation. 
Sdn J.—1 agree. 


one accordingly, _ 
d) o B. 229; 7 Bom, L. R. 181, 


CALCUTTA HIG! HIGH OOURT. , 
APPEAL FROM ÁPPELLATE Decrex No, 2024 
or 1919. 

Angust 10, 1991. 
Present :—Justiee Sir N, R. Ohatterjes, Kr., 
` and Mr, Justice Cuming., 
RASH BEHARI GANGULLY— 
PLAINTIFF- APPELLANT 
versus 
SHABHARANJAN SAMADDAR AND 
OTHERS— DE¥ENDANT&2—RESPON DENTS. 


Pre-emption—-Covenant not limited in point of time, .* 


validity of—Rule against perpetuities—Agreement to 
sell family property to family member— Specific per- 
_ formance. 

A covenant for pre-emption which is unlimited 
in point of time is void on the ground that it is 
obnoxious to the rule against perpetuities. [р, 1002, 
col. 1. 

Sreemutty Tripoora Soonduree v. Juggur Nath Dutt, 
24 W, В. 821; Nobin Chandra Soot v. Nabab Ali Sarkar, 
B C. W. N. 843, Kolathu v, Rangavadhyar, 18 Ind. Oas. 
208; 24 M. L. ‘I 8% 18 M. L.T. 179; (19138) М, W. N. 
163; 88 M. 114, Nabin Chandra Sarma ү. Rajani 
Chandra, Chakravarti, 68 Ind, Cas. 198; 26 0. W, 
N. 901, followed. 

Therefore, an agreement between the members 
‘of a family, that if any one of them has to sell any 
„portion of the family property,’ he must offer it for, 
Sale іп the'firsb instance to the other members of” 
ie iom. cannot be. spacifically enforeed. [p. 1001, 
801, 2, x 


. Ast, 


Appealagainsta desrea of the Additional 
Subordinate Judge, Baekergunj, dated the 
98rd of July 1991, affirming that of the 
Munsif, First Oourt at Barisal, dated the 
25th of January 1918. . 

FAOTS sppear from the judgment, 

Dr. Sarat Ohandra Basak (with him Babu 
Suresh Ohandra Taluklar), for the Appellant, 
— The plaintiff is the appellant, The sppeal 
arises out of a suit for spesifis performanes 
of a eontraet for sale. There was a sontrast 
between the plaintiff and the father of. 
defendants Nos, 1—3 as well as other 
members of the family by way of family 
arrangement, The properties then in 
the possession of the daughter were relin. 
quished in favour of the next reversioner, 
Madhu was the original owner having three 
daughters—Kalitara had $^ gon- named 


‘Kailash, whose sons are defendants Nos. 1—3; 


Gourtara died shildlese; Muktakeshi had 


.two sons, Radhs Oharau and Kaliprasanna, 


whose son is tlie plaintiff. Muktakeshi 
surrendered in favour of Kailash and Radha 
Charan. It was arranged that Kailash 
would sonyey one-third to plaintiff, whjeh 
wasdone. There wasa farther term that if 
the properties were to be sold, the first offar 
was to be made to the «o sharers, Defend- 
ants Nos. 1—8 sold’ the properties to defend- 
ants Nos, 4—6 with notiee of this eontraet, 
The Courts below held that the aontraet was 
not enforseable. Refers tósestion 27 of the 
Speeifis Helief Aat, I submit the eontraet 
being good, ia enforeeable in law. Refers 
to seetion 14 of the Transfer of Property 
The cases relied on by the. Courts 
below ara elearly distinguishable, 

Babu Brojolal Oha:raburtty (with him Babu 
Aswint Kumar Gupta), for the Respondents, 
was.not ealled upon to reply. 

JUDGMENT.— This appeal arises. out of 
& suit for speeifia performanse of a eontraet.. 

It appears that there was an agreement 
between the. membera of the family to whieh 
Koilas, father of the defendants Nos. I, 2 


‘and 3, and the plaintiff belonged, that, if any 


ope of them had: to. sell алу. partion of. the 
family property, he must offer it for salè in 


the. first- instans, to the. other mambars of the 


family; in other words, there was a right of 
pre emption given by the agreément. - ж, 
was stipulated that the agreement would bs * 
Binding upon, the. parties. and; their beirs, 

The Courts below have held that it was • 
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nota valid agreement whiah sould been- 
foreed; and the only question we have to 
consider is whether it was so. ‚ 

Now, a eovenant for pre-emption whieh 
is unlimited in point.of time is void on the 
ground that it ia obnoxious to the rule against 
perpetuities, [See the oases of. Sreemutty 
Tripoora Soonduree v. Juggur Nath Dutt (1), 
Nobin Ohandra Sooty. Nabab Ali Sarkar (2), 
Kolathu v. Ranga Vadhyar (3) and the resent 
ease of Nabin Ohandra Sarma v. Ra:ant 
Ohandra Ohakravarti (4).] AN 

Having regard to the rule against 
perpetuities, it is unnecessary to consider the 
question whether the sovenant is а personal 
one or is enforsible against the heirs of the 
sontrasting parties. The appeal aesordingly 
fails and is dismissed with costs. 

в. N. & 8, р. . 
Appeal dismissed, 

(1) 24 W, R.321. . | 

(2) 50. W. N. 843. : : 

(8) 18 Ind. Cas. 208; 24 М.І. J. 8&4 18 M. L. T, 
179; (1918) M. W. М, 163; 88 M. 114, 
Ь (4): 68 Ind, Cas, 196; 25 С. W. N, 901. 
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BOMBAY HIGH COURT, 
* , Freget Отт, АРРЕА No. 278 or 1920, 
M August 30, 1921, 
' Present :— Sir Norman: Maeleod, Kr., Ohief 
Justice, and Mr. Justice Shah. 
NARAYAN LAXMAN ADHIKARI 
AND ANOTHER— DEFENDANTBS— APPELLANTS 
i versus 
CHAPSI DOSA AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 


Limitation Act (IX of 1908), Sch, I, Art. 64— 
Accounts, several—Limitation—Dekkhan Agriculturists’ 
. Relief Act (XVII of 1879), s. 183—Trader, whether 
entitled to bereft of Act—Acknowledgment after period 
of limitation, effect of. E 

Where there are geveral accounts under different 
khatas between two persons, they must all be treated 
as one account fof the purposes of limitation. [p, 
1002, col, 2; p.:1003, col. 1.] 25. 

Under the Dekkhan Agriouliurists' Relief Act a 
trader who happens, in‘conjunction with his trading 
transactions, to oarry"ón agricultural business is 
entitled, if the income from agriculture із more tham 
the income from his trading transaetions, to have 
the accounts of the trading transactions taken under 
that Act. [p. 1008, sol. 1. 

Queere.—Whether an acknowledgment given after 
the period of limitation has expired is sufficient to 
farm the basis for.a new action on the ground that 


* it implies a promise to pay ? `- $ 5 


Chunilal Ratanchand , v. Lawman Govind Dube, 83 
Tad. Cas. 923; 28 Bom. I, R, 606, Xeterted-to, 


S8 ost 


‘astions 


OASKB, ‚ {1921 

First appeal from а desision of the 
Firat .Olass Subordinate Judge at Thana, in 
Suit No, 202 of 1916. im UU Cr 
. Mr. Р, B, Shingne, for the Appellants. 

Mr. G. X. Mulgaokar, for the Respondents. 

JUDGMENT.—The plaintiffs sued to 
reeover Hs. 5,407.11.7 as prinoipal and 
Re. 248-12 0 as interest from the first 
‘and sesond defendants. The first and 
sesond defendants and one  Hamehandra, 
brother of the first defendant, were &- 
joint Hindu family carrying on business 
in groseries, and in the sourse of that 
business had dealings with the plaintiffs, 
There were various khatas, five in all, 
representing the transastions between the 
parties. Before 1913 Ramehandra separated, 
:but the business was sarried on by the 
first and sesond defendants, In "August 
-1913 the amounts to the debit and sredit 
of the various five khatas were totalled 
eredits on one side and debits on the 
other, and the seeond defendant signed 
both the debits and oredits as воггевё, 
Thereafter the aesount eontinued, and this 
suit is brought within three years of the 
signatures plased by the sesond defendant 
ee ‘plaintiffs’ books on the 8th August 

8, : . 

The first defendant- is now dead and the 
sesond defendant disputes’ the plaintiffs’ 
slaim, whieh was allowed by the Oourt 
below. The deoree directs the second de- ' 
fendant personally and as representative 
of the deseased defendant No. 1 to pay 
to the plaintiffs Rs. 5,273 15-0 and pro- 
portionate sosts with furtber interest. at. 
six per sent. The firat question taken in 
appeal is a. question of. limitation. It was 


_argned that three of the khatas, which 


.were amalgamated in 1913, had not been 
operated upon sinoe 1908, and, therefore, 
any aeknowledgment of . what was due by 
‘the defendants to the plaintiffs on these 
‘khatas was barred by limitation. That 
is an ingenious but a dishonest defenee, 
besause it is alear that the business trans- 
between ` the parties sontinued 
‘after 1908, and were recorded in khatas 
Nos. 4 and 5, and the total eífest was that 
what was due to the plaintiffs was the 
balanee on the five assounts, and it was 
поё. open to thé defendants to say that 
the amounts appearing to be due by them 
on the бий three khatas. were barred, 
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while the amounts whish were due to 
them from the plaintiffs on the later 
accounts were not barred, Obviously, 
however many aesonnts might be opened 
recording the transaetions between A and 
B, they must be ‘treated as опе assount 
for the purposes of limitation. 

Then it is not neseasary to desl with 
the question, whieh is still open, whether 
an aeknowledgment given after the period 
of limitation bas expired is suffisient ‘to 
form the basis for a new action on the ground 
that it implies a promise to pay. In Ohuntlal 
Ratanchand v. Laxman. Govind Dube (1) 
we held that a ru ukhata would form the 
basis of a fresh astion. But in that sase 
the rugukhaia wos within the period cf 
limitation and it may be ssid that we 
would be going further if we hold that 
even if it is signed after the period of 
limitation, 16 would still afford the basis 
‘for a fresh action. But unfortunately the 
learned Judge has fallen into an error in 
refusing to take the aeeount  ascording to 
gestion 13 of the Dekkhan Agrieulturista’ 
Relief Ast, We feel sonsiderable sympathy 
with him, besanse it has always appeared 
to us inequitable that a trader should be 
entitled to the advantages of the Ast because 
he happens in eonjanetion with his trading 
transastions to earry on agricultural busi- 
ness whieh entitles him aseordingly, if the 
income from agrisulture is more than the 
inoome from his trading transsetions, to 
have the aesounts of the trading transaa- 
tions taken under the  Dekkhan Agrioul. 
turists’ Relief Aet, That is the law, and 
as the defendants are agrieulturists, these 
sesounts, though resording trading transas- 
tions, should be taken seeording to the 
Act. Тһе аве must, therefore, go baak to 
the Subordinate Judge for an aseount to 
be taken of all the five khatas under 
adotion 13 of the Dekkhan Agrieulturists’ 
Relief Aet, and the result must be certified 
to us within three months, f 

Z. К, & Ј. Р. 

Oase sent back 


(1) 68 Ind, Cas, 928; 28 Bom. L, Е. 606.. 
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PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE Decoene No, 197 or 
1919. 
June 16, 1921. ^ 
Present:——Mr. Juatise Coutts and 


Mr. Justiee Ross, . 
СНОВА MANJHI AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus . 


PROBODH OHANDRA MOZUMDAR 


AND OTHEKRS——P LAINTIFF:— RESPONDENTS, 
Uhota Nagpur Tenancy Асі, (VI of 1908), s. 177, 
applicability of —Suit for rent—Tenant claiming right 
to receive rent on behalf of third person—Third person, 
whether necessary party. 


A tenant cannot claim the right to receive 
rent on behalf of a third person from himself, 
A right to receive the rent can only be claimed 
by or on behalf of the person entitled to receive it, 
and not by a person who is under the obligation 
to pay it. 

Therefore, where in a rent suit third person, on 
whose behalf the tenant claims the right to receivo 
rent, is not made a party,the suit is not badly 
framed under the provisions of section 177 of the 
Choia Nagpur Tenancy Act. 

Budhan Singh v. Mawar Кай Charan Singh, 67 
Ind. Cas, 28; 2 U. P. L. В. (Pat.) 190, followed. 

Appeal from а desision of the  Jndieial 
Commissioner, Ohota Nagpur, dated the 19th 
June 1918, affirming a desision of the 
Munsif, Deputy Oollestor, Daltonganj, dated 
the 5th April 1917. 

Mr. W. Н. Akbari (with him Mr, H, P. 
Sinha), for the Appellants. 
` Mr. Kulwant Sahay, for the Respondents, ` 


JUDGMENT. 

Ross, J.—The deeree against whieh this 
appeal is brought was passed in a suit for 
rent, governed by the Chota Nagpur Tenanoy 
Act, The appellants are the tenants, whose 
defenee was a plea of payment to a third 
person, one Narsingh Dayal, Both the Courts 
below have found that they failed to prove 
payment of rent in good faith to Narsingh 
Dayal, 

Itis contended on behalf of the appellants 
that under section 177 of the Aet it was 
nesessary that Narsingh Dayal should ba 
made & party to the suit, on the ground that 
the right to reseive the rent was elaimed on 
his behalf within the meaning of that ses. 


tion. Narsingh Dayal did not intervene in 


the suit, but it is argued that if the tenant 
claims the right to reseive the rent on behalf 
of a third person, then seetion 177 of the 
*Aet is- brought into operation, This 
eonstrustion does violense to the naturel: 
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meaning of the words of the section, What 
the tenants have done in this sase is to 
elaim the right, or rather, to asknowledge 
an obligation, to pay rent to a third . person, 
"The tenants sannot slaim the right to receive 
renton behalf of a- third person. A right 
to reseive the rent ean only be claimed by 
or on behalf of the person entitled to reeeive 
it, and not by a person who is under the 
obligation to pay it. This view is in 
acsordanee with the deeision in Budhan Singh 
v. Mawar Kali Charan Singh (1). 

In my opinion, therefore, sestion 177 does 
not operate in the present suit and the appeal 
must be dismissed with sosta, 

Courra, J.—I agree, 


х н. Appeal dismissed, 


(1) 67 Ind,-Cas, 28; 2 U. P, D, В, (Pa&) 190, 





BOMBAY HIGH COURT, 
АррвАЁ FROM Orpen No. 65 ór 1920, 
: August 9, 1921. 

Presernti—Sir Norman Maeleod, Kr., 
Chief Justise, and Mr, Justise Shah. 
KUSHABA RAMJI THOKE AND OTHERS— 

Е ае Ric паана 


BUDHAJI SAKARAM THORAT 


AND ANOTHEB—PLAINTIFFA— ÉESPONDENTK, 

Civil Procedure Code (Act Vof 2908), ss. 11, 47, 

О. XXXIV, rr. 7, 8—-Res judicata— Redemption: decree 
—Becond suit, whether barred—Preliminary decree, 
form of. 4 

А decree for redemption was passed under the 
provisions of the Transfer of Property Act with the 
condition that if the mortgagor failed to pay ‘the 
mortgage-money within the time provided by the 
decree, he should be finally debarred from all rights 
to redeem. The mortgage was not redeemed, and 
the execution of that decree became barred by 
tim’: 

Held, that a second suit for redemption was 
barred under the provisions of sections ll and 47 
of the Civil Procedure Code. 1р. 1C07, col. 1.] 

Ramji Bapuji Patil v. Pandharinath Ravji, 49 Ind, 
Cas. 894; 21 Bom, L. R, £6; 48 B. 334 (F, B,), explain- 
ed. 

Sita Ram v, Madho Lal, 24 A, 44 (F. В.); A. W. N. 
(1991) 194, Lachman Singh v. Madsudan, 29 A. 481; 
4A L.J. 447; ‘A.W. N. (1907) 137, Ladu Chimaji v. 
Babaji Khanduji, 7 B. 532; 4 Ind. Рев. (м, в.) 859, 
Maloji у. Sagoji, 18 B. 507; 7 Ind. Dec, (N. в.) 376, 
referred to. 

` Per Macleod, O.-J. There is a certain amount of 
inconsistency between rules 7 and 8 of Order XXXIV 
of the Civil Procedure Code. Гр. 1005, col. 17  ' 
e In redemption suit a preliminary ‘devree under 


Order XXXIV, rilb То? the Civil Procedure Code ` 


ouglit not to direct more than this. that if th® 


„ plaintiff makes a default; then the mortgagee should ` 
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have aright to ask for a final decree either for 
foreclosure or sale as is provided for by rule 8 " 
the same Order. Гр. 1605, col, 2.] 


Appealfrom an order passed by the First 
Olass Suberdinate Juge at Nasik, in Appeal 
No. 202 of 1918, reversing a decree passed. 
by aud remanding the suit to the Subordinate 
Judge at Pimpalgaon, in Civil Suit No, 107 
of 1917. 

Mr. D. O. Virkar, for the Appellants. 

Mr, Р, B. Shingne, for the Respondents. 

JUDGMENT. А 

Macukopn, О. J —The plaintiffs are the 
sussessors-in-title to the equity of redemption, 
whieh onse existed in one Abaji Haibatrao, 
through one Hazarimal Birdishand who 
had purshased the equity of redemption 
at a Oourt austion. He had sued for 
redemption in Suit No. 1138 of 1895, and 
a desres for redemption was passed with 
this eondition that if the mortgagor failed 
to рву the mortgage-money within the time 
provided by the desree, he should be finally 
debarred from all rights to redeem., The 
mortgage was not redeemed, and the exeen- 
tion of that deoree is now barred by limitation. 

Tbe question in ihis suit was whether 
а sesond suit for redemption would lie, 
The Trial Court rejested the olaim. But 
the lower Appellate Court, relying on tha 
deeision in Ramji Bapuji Patil v, Pandhari- 
naih Bav (1), reversed the deeree of the 
lower Court and remanded the suit for 
trial, That deoision was justified at any 
rate by the head-note in the aase referred 
to, whieh, I think, although it followed 
the question whieh was referred to. the Fall 
Beneh, is worded somewhat too widely, as 
the terms of thedeeree in that ease were 
to thie effest, that if the plaintiff failed 

to redeem the property within the deoretal 
pericd, then the mortgagee should recover 
the amount by sale of the property, The 
lower Appellate Court, in passing the order 
of remand now under appeal, did not eonaider 
the terms in whieh the deoree was passed 
in Suit No. 1138 of 1£95, In Siia Rom v. 
Madho Lal (9), whieh was the ease upon 
which the Chief Justice and myself relied 
for the opinion we gave on the question 
propounded, the learned Judges expressed 
the opinion that if the deeree in the first 
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suit provided in distinot terms that in ease 
of default in payment the mortgagor would 
be debarred from redeeming the mortgaged 
property, afterwards a sesond siit would 
be alearly barred under the rule of res judi. 
caía. 

The difficulty arises really from the fast 
that the deeree in Suit No, 1138 of 1895 
was passed under the Transfer of Froperty 
Aet whieh did not provide for a deoree 
&bsolute, so that it was not atriotly accurate 
to apply the term ‘deeree nist’ to a redemption 
decree under the Aet. Only one decree was 
passed, it being left to the parties in exeeution 
to ‘determine what effeet should be given to 
‘that deeree. I think very probably my own 
opinion as expressed in my judgment in 
Ват Bapuji Patil v. Pandharinath Ravji (1) 
wasthat a deerse passad under the Transfer 
of Property Aot, in whatever form, was in 
effest а deeree nisi, and would not of itself 
put an end to the mortgage while it remained 
unexesuted. But considering the dissenting 
judgment by my brother Shah in that 
ease and the partionlar-terms of the desree 
with whish the Full Bench was’ then 
dealing, Lam not prepared now to say that 
the desrea in the form in whieh it was 
drawn up in this ease comes within that 
deeision. The result must be, therefore, 
that the appeal must be allowed and the 
deeree of the Trial Court restored with eosts 
throughout. . 

I would like to take this opportunity of 
` pointing out that there isa éertain amount 
of insonsistenay between rules 7 and 5 
of Order XXXiV. Rule 7 is identieal 
with repealed sestion 92 of the "Trans. 
fer of Property Ast, and  eontains a 
provision that if the payment direoted is 
not made on or beforetheday to be fixed 
by the Court, the plaintiff shall (unless 
the mortgage is simple or usufruetuary) be 
debarréd from all right to redeem or (unless 
the mortgage is by sonditional sale) that the 
mortgaged property be sold. That is not 
sonsistent with the provisions of rale 8, 
whishis new, whish provides for a final 
deeree in & redemption suit, and directs what 
_should happen, first, if the payment is 
made, in whieh ease the Ооогё passes а 
desree ordering the mortgégee to deliver 
up the doctiments, and if so required, re- 
transfor the mortgaged property, Secondly, 
where the payment dirested is not made, in 
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whieh ease it provides for the various forms 
of final deerees whioh may be passed on the 
applieation of the mortgagee. Evidently, 
therefore . a preliminary desree ought nót to 
direst nore than this, that if the plaint- 
iff makes а default, then the mortgagee 
should have a right to ask for a final deorea 
either for foreslosure or sale as ів provided 
for by rule 8, and that is the form of pre. 
liminary deerees whieh l.used to pass in 
redemption suits when sitting on the-Original 
Side. 

Бкан, J.— The facts in this ease sre few 
and simple. One Abaji mortgaged the prop- 
erty now in dispute in 1872 to Kushaba and 
others. The equity of redemption was pur. 
chased by Hajarimal at a Court sale in 1874 
in exesution of в deeree against Abaji, Hajari. 
mal sued for redemption in 1895, and 
obtained a deeree against the mortgagees in 
1897, directing that he should pay Rs. 5,000 
to the mortgagees within six months 
and resover possession of the mortgaged 
property and that in ease of default he would 
be debarred of all rights to redeem. No» 
thing further was done under the decree; and 
nofurther order was passed under neetion 
93of the Transfer of Property .Aet. It 
remained  unexeeuted and the mortgagees 
remained in possession. Hajarimal sold 
his interest in the property to the 
present plaintiffs i in 1915, They filed the 
present suitin April 1917 on ‘the same 
mortgage fer redemption and a9eounts and 
elaimed to have the benefit of the Dek. 
khan  Agrieulturists! Relief Ast. The 
question is whether the suit is maintainable 
in view of the provisions of sections 11 and 
47 of the Code of Civil Prosedure. 

In considering this question, I aeeopt 
the proposition that the decisión of 
ihe majority of the Full Bensh in Ramji 
Bapuj Patil v. Pandharinath Ravji (1) 
so far as 16 бова, is- binding upon us, 
The desree in the first suit in that ease 
provided that in default the defendant was 
to recover the amount by sale of the prop. 
erty. The question referred to the Fall 
Beneh wasno doubt in а general form: bnt 
the reply of the Fall Benah was neither 
eategorial nor unqualified, For instanse in 
that ense Saott, O. J., expressed the opinion 
at the end of his judgment that the 
sesond snit would nol be maintainable in 
sass tho desres was passed under the Dek. 
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khan Agrioulturiats’ Relief Aot, In that 
eame the desree in the first suit was passed 
under that Ast. The Division Bensh whieh 
ultimately desided that сазе did not follow 
that opinion. I refer to. this point only 
for the purpose of showing a limitation whieh 
the learned Chief Justios had in mind. 
The ` ease was argued and sonsidered with 


réferense to the facts of the ease; and L 


feel a doubt as ` ќо whether the Chief Јаз. 
ties intended to go во far as to lay down 
that the second sait would ba maintainabla 
even if the desrea provided that in oase of 
default the mortgagor was to ba debsrred 
of all rights to redeam, 16 may ba that logis 
and oonsiatensy require that the answer 
should be the same, whether the desres in 
the firstsuit is in the formas in the Fall 
Beneh ease or аз іп the present oase. , But 
thé oase is an authority for what it desides, 
and not nesessarily for all that logieally 
follows from it. . It is also clear from other 
вавек раё some Judges at any rate have based 
their sonolusions проп the terms of the 
dearee. For instanoe іп Sita Ram v, Madho 
Lal (2), whieh has been referred to with 
approval by the majority of the Full Bengh 
in Ramit Bapuji Pati}, т. Pandharinath. Ravji 
(1), : Banerji and Aikman, JJ., distinetly 
observed in their judgments that if the 
desree had provided that in defanlt of 
payment .within the time fixed the right 
to ‘redeem’ would be barred, the second 
suit- would  nesessarily fail: and this 
view is asted upon by that High Court 
in Lachman Singh v. Madsudan (3). I refer 
to these views only for the purpose of 
pointing out that while adopting the view 
that a sesond suit is maintainable when the 
desrea is in one form; it is reasonably pos. 
sible. ёо take а different viaw when the deeree 
js in a different form, ` 

There is a praetisal difference between a 
desree dirgsting asale of the property in 
easd of default anda deeres diresting that 
in ease of default the right to redeem would 
be barred, Ір the former case the mortgagee 
has~tb proseed by way of exesntion to got 
the property sold; and the consequences that 
arises ‘is direótly ‘attributable to his omia- 
pion ‘to do anything Andar the deeree. . In 
3 ` А А е 
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the other ease the mortgagor has to pro: 
seed іп exesution and the eonsequenses ard 
attributable to his inastion, if he fails 
fo exesufe the decree. It із possible 
that suoh eonsiderations may appeal to some 
minds аз justifying а differential treat. 
ment of the two decrees, For these 
reasons I feel that the point as to 
whether a sesond snit sould ba maintained 
when the desres, such aa wa have in this вавәу 
remains unexesuted for povar three years and 
when no order under seation 93 of the 
Transfer of Property Ast has basn made, is 
not neesssarily answered by tha majority 
of the Fall Bensh in AZ:mjg Bapuii Patil 
v. Pandharinath Ravji (1). My own opinion 


саз to whether a sseond suit is maintainable 


is expressed in that ваза: and I have no 
desire to repeat what I have said there. I hava 
approashed the consideration of this case 
with a desire to sea if f oan assept the 
opinion of the majority in that aasa as set- 
tling the question now bafore us. ` Bat 
for tha reasons abova stated [am unable to 
go so.far. 

1: may add that prior tothe Transfer of 
Property Ast the desreas used to ba pass. 
ed in this form on mortgages in this 
Presidency, and no  sesond suit was 


‘allowed: See Ladu Ohémaji v. Babaji Khan. 


duji (4) and Maloji v. Sagojt (5), 
Even after the Transfer of Property Ast 


„вате to be applied to this Presideney, dearees 


in redemption suits were passed in that. 
form; and the view that all further proseed- 


.ings with referense‘ to the deeree were to 


be takón in éxesution thereof has reseived 
the sanetion of the Privy Council. Any 


‘view that ia now taken as to the right of 


the mortgagor to file a sesond suit, when 


‘he has allowed the exesution ‘of the first 


deeres for redemption to be time barred, 
will have the effest of ‘unsettling the titles 


'aequired under several redemption decreas 
‘passed in that form from 1893 to `1908, 


in ‘whieh the parties have allowed the 
execution.to ba time-barred without obtain. 
ing any order under sastion 93 of the Trans- 


‘fer of Property Aat. . 


In eonseqnense of the’ transposition of the 


` provisions of the Transfer of Property ‘Aat to 
‘the Code of Civil Procedate and of the aliange 


e`: , 
(4) 7 B. 632; 4 Ind, Deo. (x. s.) 859. . 
(5)8 В, 567; 7 Ind, Deo, (м. в.) 875, - T 
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in -the provisions requiring a final decree 
adter 
an order after the desree under the 
Transfer of Property Ast, similar questions 
with reference to the desrees passed under 
the Code of 1908 possibly may not arise. 


Aa the desisions stand at present; so far as” 


I am aware, asesond redemption suit, when 
the deeree is passed under the Transfer of 


Property Ast in the form such аз we have: 
in the present ease, would not be allowed by' 
the Madras and Allahabad High Courts and' 


probably not by the Oaleutta High Court, In 
the absence of any slearly binding authority 


to the aontrary, I am free to decide this 
appeal in aecordanse with my own view of 


the matter, which is that the sesond suit is 
barred by sestions 11 and 47 of the Oode 
of Civil Procedure. 
I, therefore, s:nsur in the order próposed 
by my Lord the Chief Justioe. | 
Z K, &J P . 
И Appeal allowed. 


SIND JUDIOIAU COMMISSIONER'S 
. COURT. 
Revision ApPricaTION No. 86 or 1917. 
January 26, 1920. 
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Mr. Raymond, А. 4, C. 
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Qivil Procedure Code (Act V of 1908), О. XXI, 
rr:40, 45, 44, 48— Moveable property — Agricultural 
produce— Produce i in hands of third party—Produce in 
hands of judgment-debtor— Attachment, 


An attachment of agricultural produce in the 
hands of & third party can be made in accordance 
with the provisions of Order XXI, tule 46; Civil Pro. 
cedure Code, and not in accordance with the pro- 
visions of rules 44 and 45, which are applicable only in 
casom where the agricultural produce is in the hands 
of the judgment-debter. The words “moveable 
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property” in rule 46 are very compreliensive in their 
manne and comprise agrioultural produce. [p. 1008, 
col. 1, 


Revision applieation against a desision of 
the Small Cause Court Judge, Shikarpur, 


Mr. Rupchand Billaram, for the Applisant. 
Mr, G. V. Uitamsing, for the Opponent, 


JUDGMENT.—ín the suit out of whieh 
this appeal arises, plaintiff obtained a 
desree against  Alifshah and Parialshah; 
The two owned some agrioultural land whieh 
they had leased to Topandas, the fatherof 
the defendant, retaining for themselves one- 
quarter share of the entire produee. To- 
pandas is dead and the defendant Sujandas, 
as amember of the joint family with hia 
Íather, is now in possession ofthe land, In 
exesution of his deeree, plaintiff attached 
Alifshàh and Parialshah's share in the pro- 
duse in the possession of the defendant and 
B prohibitory order was issued by the Sub. 
Judge in exesution of the desree. At an 
auction sale held subsequently plaintiff 
purehased the said share, and a notice through 
the Conrt was given ‘to the. ‘defendant 
that he should not give possession of the 
grain purchased at the auetion to any person 
other than the auotion-purehaser. Ав the 
defendant failed to do so, a suit was filed 
against him by the plaintiff, but was dis- 
‘missed by the Sub-Judge on the ground that 
as the attachment was not made in adeord. 
anse with the provisions of Order XX1, rules 
44 and 45, Civil Prosedure Code, the defend- 
ant was not bound to eomply with it, 

We are of opinion that the learned Judge 
is in error inapplying rules 44 and 45 to 
the attashment effected by the plaintiff 
on the grain in defendant's hands. Both 
these rules are applicable in eases where the 
argrieultural produse is in the hands of the 
judgment-debtor, It is true that rule 44 
does not expressly specify that it is applis- 
able only in eases where the agrieultural 
produee is in the possession of the judgment. 
debtor, but a perusal of the previous and 
sneseeding rules elearly indisates that they 
were not intended by the Legislature to be 
applieable in eases where the produee is 
in the hands of а third party. All these 
ryles appear under the heading "Attaehment 
of prSperty.”’ Rule 43 applies to attaehment 
of moveable property other than agrieul. 
tural produse in possession of the judge 
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ment-dsebtor, and lays down the prosedure 
for its attashment. Now rule 4: applies to 
the attaehment of agrieultural produsa whieh 
is got provided for by rule 43, and both 
the rules sontemplate the possession of the 
judgment-debtor, one referring to moveable 
property other than agcieultural produse 
and the other to agrieultural produes, Аз. 
sording to the jaxtaposition of the rules 
this interpretation appears to be the most 


Togieal and natural one that eould.be placed” 


on rules’ 43 and 4i, It is in rule 46 that 


we have for the first time referenee mada 


to property ‘not in possession of the 
judgment.debtor. It shows ‘how a debt, 


share and other moveable property not m 


poscession of a judgment-debtor ara to be 
attashed, and the prosedure is by means of 
a prohibitory order. It is signifieant to 
observe that if agricultural produce was 
intended to be  exeluded from its ssope, 
the words ‘other than 
produse” would have followed the words 
"moveable property." Bat we have to 
interpret the bare.’ words “moveable pro- 
perty,” which are. very eomprehensive in 
their meaning and do aertainly comprise 
agricultural produos; We, therefore, are 
ün&ble to agree with the learned Sab.Judgs 
that roles 44 and 45 are applisable to 
gases of aftashmont of agcieultural prodasa 
.in the hands of a third party. Rules 44 
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and 45 have for the firat tima baən introdaa- 

ed by the Code of 1923. Thay provids 

that attashmont of agrisultural produss is 
to ba effested by в notiee on the field 
or threshing floor, and, also by way of 
greater eaution, on the judgment-debtor’s 

place of ordinary residenee, This special 
prosedure was enacted for the purpose 

of mitigating the hardship that may 
arise from the ordinary ‘method of 
attashment, “and to permit the judgment: 
debtor to attend ta his erop while under 
attashinent. But it ean hardly be said’ 
that this prosedure is neeessary when the 

erops are in the hands ofa third party, 
Further, thére must be a notise to the 
third party, if the produse in his hands: 
is to be affested by attachment. He may 
have a elaim superior to that of the deeree- 

holder, and `it would be highly prejudieisl 

to him if any order was made with 

regard to the produes in his possession: 

without giving him an opportuüity ~ of 

being heard, and the only way that this ean 

be done is by the prosedure laid down 

by rule 48, namely, & prohibitory order, 

as was done in the present ease, 

We, therefore, reverse the judgment of 
the lower Oourt and allow the plaintiff 
a desree for the sum of Hs, 76.8.0 and 
sosta on this amount. 

Costs of this appeal on the respondent, 

8, р, Decree reversed, 
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Acts—General. 
Act 1850—XXL See Caste DISABILITIES REMOVAL 
Аст. 
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1868—XIIIL See FATAL ACOIDENTS Act, 

1859—XILI, See WoRxMaAN's BREACH OF OOs- 
TRACT Act. 

1860—XLV. See PENAL Cong. 

1865—X. See SUCCESSION Act, 

1869—1V. See DIVORCE Act. 

1870—VII. See Court Fees Аст. 

1872—1. See EvipENCE Act, 

1872—IX. See Contract Act. 

18,83—VIIl. See NORTHERN INDIA ÜANAL AND 
DRAINAGE Аст. 

1878—X. See Oatus Аст. 

1877—1. See Specivic RELIEF Аст. 

1877—11, бее REGISTRATION Аст. 

1878—1. See Oprum Аст. 

1878—XI. See Акмв Аст, 

1879—ХҮПІ. See LEGAL PRACTITIONERS Аст. 

1881— Y. See PROBATE AND ADMINISTRATION ACT, 

1881—XXV{. See NEGOTIABLE INSTRUMENTS 
Act. 

1882—IV. See TRANSFER OF PROPERTY Аст. 

1882—V. See EASEMENTS Act. 

1882—X]V. See Отур PROCEDURE Cops. 

1884—1V. See EXPLOSIVES ACT 

1887—1X. See Provinoran SMALL Oavuse 
Courts Act. 

1889—VEfI. See Succussion OERTIFICATB Аст. 

1890—VIII. See GUARDIANS AND Warps Аст. 

1890-—IX. See RAILWAYS ACT. 

1898—IV. See PARTITION Аст. 

1894—I. See LAND AOQUISITION Аст. 

1897—IX. See PRovrpENT FUNDS Аст. 

1898 —V, See ÜRIMINAL PROCEDURE OODE, 

1899—11. See STAMP Аст. 

1899—IX, See ARBITRATION Аст. 

1907—III, See PROVINCIAL INSOLVENCY Act. 

1908—YV. See Cryin Procepure Cops. 

1908—IX. See LIMITATION Act. 

1908-—-XVI. See REGISTRATION Act. 

1909 —II[. See PREsIDENCY Towns INSOLVENCY 
Act, 

19818—VII. See Companies Аст. 

1918—VII. See Income Tax Act. 

1920—V. See PROVINCIAL INSOLYENOY Аст, 


Acts—Bengal. 
1859--X. See BENGAL RENT Аст, 
1876—VIL. See BENGAL LAND EEGISTRATION 


Act. 
1884—III. See BENGAL MUNIOGPAL Act, 


.1885-—-VILI. See BENGAL TENANOCY Act. 


1011—V. See CALCUTTA IMPROVEMENT ACT, 
1920--ИІ, Sze Caucurta RENT Аст, 
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Act—Bihar and Orissa.. 


Act 1998—VI. See Onora NaaPUR TENANCY Acr, 


Acts—Bombay. 


1874—III. See BOMBAY HEREDITARY OrricEs 
Act. 

1876—X. See Bombay REVENUE JURISDICTION 
Act. 

1879—V. See Boxsay Lann REVENUE Сори. 

1879—XVII. See DEKKHAN AaRICULTURISTS’ 
RELIEF Act 

1888—VI. See GUJARAT TaALCEDARS' Аст. 

1830 —IV. See Boxnaav District PonicH Aor. 


1901—11. See Boxsav Districr MUNICIPAL 
AcT. 
1912- If, See BoxBay Co-operative Credit 
G SOCIETIES Аст. 
1918—11, See Bousay RENT (War RESTRIG- 
TIONS Аст, 
1920—-XVII, See Bombay PrLEADERS Аст. 
Act—Burma. 
1920—11. See RANGOON Rent Аст. 
Acts--C. Р. 
1581—XVIII. See О. P. LAND Revenue Ace, . 


1888—IX. See О. P. Tenancy Аст, 

1895 —X!. See О P. TgNANCY AOT. 
190:1—XVI See C, P. MUNICIPAL ACT, 
1916—IL See U ". LAND ALIBNATION Аст. 
1917—IL, See C. Р TENANCY Аст, 


Acts—Madras. 


1894-II. See Mapgas Proprietary ESTATES 
VILLAGE SERVICE Аст. 

See MADRAS HEREDITARY VILLAGE 
OrFICES Аст. 

1908 —I, See Марваз ESTATES LAND Act, 


Acts— Punjab. 


1887—-K VI. See PUNJAB Tenancy Act. 
1393—1010, See aioe GOVERNMENT PENANTS 
ст. 
1950—I. See PUNJAB UIMITATION ANCESTRAL 
LAND ALIENATION) ACT. 
1911—III. See PUNJAB MUNICIPAL Act, 
1919—IX. See PUNJAB JOURTS ACT, 


Acts—U. P. 


1889—1. See Осрн Estates Аст. 
19J1—-II. See AGRA Tenancy Act. 
UlI—I1L See U. P. LAND HEYENUE Act. 
19 2—1V. See U. P. UovaT оё Warps Act. 
1916—II, See U, Р, MUNICIPALITIES Act, 


1895—11I. 
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Regulations. 


Reg. 1825—X1. See BENGAL ALLUVION 
DinuvioN REGULATION. 

1877—1. See A34ERE Courts REGULATION. 

1888- I. See Assam LAND AND REVENUE 


AND 








А REGULATION. 
Statute. 
1915—5 & 6 Gro. V, О, 61. See GoveRNMENT OF 


INDIA Аст, 


Admission by predecessor-in-interest — Ad- 
missibility in evidence, See EVIDENCE Act, 33 i 





‘Deposition in former suit admissible in 
subsequent suit as admission, See EVIDENCE Act, 
8.17 

Adverse possession—Continuity—Shami- 
Jat land.- 

During greater part of the year the cattle of the 
proprietary body of a village grazed over the whole 
aren of the village shamilat, but, daring a few 
months, portions of the shamilat were enclosed to 
keep out the cattle, and the hay on those portions 
was cut and removed by such co-sharers as took 
the trouble to do the necessary fencing. One of the 
co-sharers, who had enclosed a much larger area of 
the shamilat than that to which he was entitled, in 
the manner aforesaid, sold his share in the common 
land, but not any definite area as belonging exolu- 
sively to him, toa stranger, Mutation was entered 
accordingly and the stranger-vendee occupied the 
enelosed area and enjoyed ib precisely in the same 
way as the vendor-co-sharer had done and claimed 
adverse possession after 12 years: 

Held, 1) that in all cases of this sort the nature 
of the claim was to be seen and it was to be decided 
whether the exercise of the rights by the stranger- 
vendee was in the nature of things irreconcilable 
with the rights of the co-owners; 

.2) that as ib was not shown that it was impossible 
in the nature of things for the stranger-vendee to 
occupy the land by corporal contract and as he did 


not in fact ocoupy it throughout the year, the ' 


necessary element of continuity was absent, and 
that, therefore, the necessary adversity was not 
established ; 

18; that as the co-owners continued to exercise 
regularly during the greater part of every year the 
same rights of grazing over the land as they used to 
exercise before the sale, their position was in no way 
shaken by the fact thatduring the remaining 
portion the stranger-vendee periodically asserted 
and exercised adverse rights. L, Binsoo v. Внікно 

876 
Co-owner—Possession of one possession of 
all— Ouster, 

The possession of one co-owner is the possession 
of ай the co-owners and, in the absence of an 
ouster or something equivalent to ouster, time 
does not run against the co-owner not in possession. 
A L1AcHBMI NARAIN v, NANNHA MAL 
Co-owners—Possession of all co-owners 

terminated by 3rd party—Property leased by 8rd 

party to one co-owner—Adverse possession between 
lessee co-owner and other co-owners. 

Where the possession of the co-owners of e 
property is terminated by a hostile 8rd partyfwho 
Claims the property adversely to all the co-owners 
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and one of the co-owners subsequently comes into 
possession of the property under a lease granted 
by the adverse possessor and continues to do so'fof 
more than twelve years, the title of the other co-owners 
to the property is extinguished, inasmuch gs the 
possession of the property myst be referred to the 
title which the co-owner acquired under the lease, 
and not to his title as a co-owner of the property. 
C BHOLANATH Dz v. GOLABDI SARDAR 553 
Co-sharers— Sole possession of one co-sharer 

not adverse by itsel] —Ouster. z 

As between co-sharers the more fact that one of 
the co-sharers is iu sole occupation of the joint 
property does not, by itself, show that such posses- 
sion is adverse. Ç Smacnuxt v. Basrg 613 


Co-tenancy— Exclusive possession of joint 
property by co-tenant openly and to knowledge of 
another—Hindu Law—Dayabhaga—Joint property. 
S. and E, who were the widows respectively of 

two brothers of a (Dayabhaga) Hindu joint family, ' 

were in joint occupation of a holding as heirs of 
their husbands until at a time not less than fifteen 
years before suit, R became a vaishnavi, left her 
husband's house and thereafter lived by begging. 
or in the house of her son-in-law. The holding 
remained inthe name of 5., who alone paid rent 
and taxes and for the period of 15 years preceding 

suit, Б paid no visit to her former home or to 8. 

and did not participate in the protits of the prop- 

erty. In asuit for recovery of possession of the 

Share of R, in the holding: 

Held, that having regard to the facts of the case, 
8’s possession of the holding .was in assertion 
of a clear intention to terminate the co-tenancy, 
and in open assertion of a hostile title to the 
knowledge of R fora period of more than 12 years 
во as to bar the suit. © CHAITANYA KRISHNA 0. 
Босрнүлмомі DASI ` “773 











Bjectment sutt—Decree conditional on 
payment—Judicial hypothec—Redemption. 

In а suit for ejectment based on the allegation 
that the defendants were the tenants-at-will of the 
plaintiff, the defendants denied the plaintiff's title 
and set up their own title The Court, however, 
granted the plaintiff a decree for ejectment condi. 
tional on the payment by him tothe defendünts of a 
certain sum as compensation for improvements, 
This decree was not executed. More than twelve 
years afterwards the plaintiff brought a suit for res 
demption of the land on payment of the sum 
specified in the previous decree : 

Held, \1) that the docree in the ejectment suit 
did not create a judicial hypothee or establish the 
relation of mortgagor and mortgagee between the 
parties to the suit; 

2) that ever since the previous suit the posses. 
sion of the defendants had been adverse to the 
plaintif and that the present suió was, therefore 
barred. 1. FAZAL v. MIHAN KHAN 3 2 
Ouster, proof of. See Co-ownERs 205 
Tenants-in-common — Quster — Continuous 

enjoyment - Possession. . 

Before it can be held that a tenant-in-common 
is holding adver8ely to anotker tenant-in-common, 
thero must bo evidence of ouster, that ів to say, 
the exileme ofa denial by the tenant in porseys 
/ 
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eion of the right of the tenant who is out of 
possession to share in the profits of the property. 

Sole possession by one tenant-in.common con- 
iinuoüsly fora long period without any claim or 
demand by any persdn claiming under the other 
tenant-in-common is evidence from which an actual 


ouster of the other tenant-in-common may Бе. 


presumed. But time does not begin to run 
adversely against the other tenant as soon as 
a receipt of all the profits by опе tenant-in- 
common commences. It is only after a continuous 
enjoyment by опе tenant-in-common that a pre- 
sumption might arise that he has denied the 
right of the other tenant-in-common to enjoy 
together with him the property. B SHIVALINGAPPA 
БАТУІКАРРА v. SarYAYA LaxaMAN, 23 Bom L R 967 


552 


Title under void transaction —l imited 





interest, 

' Possession obtained through a transaction which 
the law prohibits and declares to be void is adverse, 
but by virtue of such possession a person does not 
acquire a higher title than he has prescribed for, 
and where he prescribes for no higher title than 
that of a usufructuary mortgagee, he acquires 
only the right of such mortgagee. М SoxTvaNA 
GOPALA DaskE v. INAPUTALAPULA ВАМІ, 13 L. W. 685; 
(1921) М. W, N. 385; 41 M. D. 7. 194; 41 М 946 

328 


Agra Tenancy Act (П of ISOI), s. 20 
—Occupancy — holding— Mortgage created before 
enforcement ој Act— Relinquwhment by mortgagor to 
zemindar-~Right to redeem transferred, 

Whereas a mortgage of occupancy holdings made 
before Act II of 1901 came into force was a legal 
mortgage, a subsequent relinquishient by the mort- 
gagor of such a mo:tgage of his rights in the 
occupancy holding in favour of the zemindar for a 
cash consideration amounts to a transfer of the right 
to redeem to the zemindar. A Yap Ram v. BALDEO 
Бічан 418 
S. 51—Government revenue—Remission — 

"Biswadaran sabiq,” whether entitled to benefit 

of remission —Equity, 

Where the “biswadaran sabig" of a certain village 
in the District of Muttra were in possession of 
their old holdings and were allowed to collect rent 
from tbe tenants cultivating those holdings, subject 
to the payment of a certain &mount of rent to 
the proprietor 21 days before the (Government 
revenue felldue, and where there was & remission 
of Government revenue for a certain year: 

Held, that whatever the status of the “biswadaran 
sabiq” was, they were in equity entitled to get the 
benefit of the remission of land revenue, inasmuch 
as by reason of section 61 of the Agra Tenancy 
Act they were not entitled to collect any rent 
from the tenants from whom they used to collect 
rents before the remission was granted. A Natasa 
v, GoniND Ram, 19 A. L. J. 681 153 
S. 79—— Grove lánd-—Suit to recover posses- 

sion of grovs land— Limitation. = 

Pure grove land is not land held for agricultural 
purposes; therefore, the provisions of section 79 of 
the Agra Tenancy Act have no appliowion to a 
suit to reoover possession of a grove, which may 
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be brought within the ordinary period of twelvo 
years’ limitation. А Kesuo Prasan бімен v. 
SmuEoPARGAsH ОНА, 19 A. L.J.719; 3 U. P. L. R. 
(Au 17 248 

SS. 163, 164—Suit for profits—Limita. 

Hon. 

A suit for profits under seotion 164 of the 
Tenancy Act, if brought three years after the date 
whentho profits become divisible under seotion 163 
of the Act, is barred by limitation, А NAZzIRUDDIN 
v. Асасн Braam, 20 А. L J. 95 . 988 
—— $. 164 —Suit tor p'ofits—Entry in Record 

oj Rights —Civil Court decision pending suit declaring 

rights of parties —Revenue Court, duty of. . 

When as between parties to o revogue guit, a 
Civil Court of competent jurisdiction has decided 
the title to the property adversely to tho plaintiff 
who claims profits, the Revenue Court is not com. 
petent to ignore that decision. 

Per Gokul Prasad, J.—In suits for profits in 
Revenue Courts based on entries in the Record of 
Rights, an order or decree of a Civil Court, declaring 
the rights of the parties, if passed before the end 
of the litigation, must be followed. А SURJAN 
SINGH v Caatura KUNWAR, 20 A L. J. Gl 954 


ss. 197, 202-— Landlord and tenant— 

Defendant pleadvng to be tenant—Reference to 

Revenue Court—Appeal—Appellate Court cannot 

decide. 

Where a defendant raises the plea that he fea 
tenant of the plaintiff, it is the duty of the Court 
under section 702 of the Agra Tenancy Act to refer 
the defendant to the Revenue Court and to decide 
the case in accordance with the decision of 
the Revenue Court, and the fact that the dofend. 
ant asserts that more persons than the plaintiff 
are his landlords does not make any difference 
as to the application of the seation. 

Where the plea of section 102 of the Agra 
Tenancy Act is overruled by the First Court, an 
Appellate Court cannot, holding that the plea of 
section 2.2 is sound, decide the case relying on the 
provisions of saction 197 of the Act, inasmuch as in 
such a case there is no decision by в Revenue 
Court from which an appeal could be preferred to 
that Court, A Buaunrv. Raw Dayan, 19 A. L.J. 
850 426 


———— S. 202—Agricultural holding—Zemindari 
property—Thekadar of  Zemindari proporty, not 
tenant of agricultural holding. 

A claim for Zemindari property is not a snit 
relating to an agricultural holding. 

Therefore, if a person who claims to be a thekadar 
of Zemindari properties proves his allegation, 
he may be з tenant of the Zemindar, but he would 
not be a tenant of agricultural land within the 
meaning of section 202 of the Agra Tenancy Act. A 
DHANDEI KUAR v. CHHOTU Lat, 19 A. 5, J. 8 0 605 
S. ZO2—Order to institute suit within three 

months—Failure to institute— Court, duty — of— 

Extension of time 

When a defendant has been ordered, under seo. 
*ion 202 of Act П of 1901, in writing to institute 
within three months a suit in the Revenue Court 
for the determination of the question of tenancy 
and fails to institute such в suit within three 
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months of the order, the Cours must decide the 
question against him and it has no authority to 
extend time. A Rur Narain v. PARTAP PATHAK 
. 49I 
Agreement by Government tenant to share 
whatever right may be acquired by him, validity 
of—Public policy. See PUNJAB 
TENANTS Act, 8, 8 


Ajmere Courts Regulation (I of 
1877), S. 17—Reference to High | Qourt— 
Reference to arbitvation—Jurisdiction —Swit for de- 
claration that reference without jurisdiction not 
maintaihable. 

Where under the Ajmere Courts Regulation a 
suit is weferred to the High Couri, the Ajmere 
Court has still jurisdiction to refer the case to 
arbitration till the final disposal of the suit, inasmuch 

` ав pending the final orders to be passed by the 

Ajmere Conrt in accordance with the ` High Courts 

answer to the reference the sui, is still “pending 

judgment”, 

No suit lies to obtain a declaration that a Court 
had no jurisdiction to make the reference to arbi- 
tration in а particular case. A Ram LAL v. DEORAJ 
19 A. L, J. 876 601 


Amendment of plaint—Claim, time-barred: 

See Отуп, PRocEpURE Cons, О. VI, в. 17 29 
- Animals, law о} Wild animal —El:phant— 
e Escape and, re-capture—Ownership. 

A person can have only a qualified property in a 
wild animal, and if such animal escapes to its 
former - liberty, such qualified property in it is 

' lost. 

There are animals, which although naturally wild, 
may cease to come within the categcry of wild 
animals, 

' Elephants are.nnimals which, though by nature 
wild, are peculiarly amenable to training and 
quickly ' become tame. If any such tame and 
trained animal goes off with a wild herd of 
other elephants and remains at liberty so long that 
when recaptured, it requires to be dealt with and 


trained as if it were a wild animal, which һай. 


never before been tamed and trained, it 
would be correct to say that it has reverted 
'to its natural state and-is in fact a wild animal. 
In such case, the former owner would, lose all 
property in it. But if on recapture it is found 
to be tame and can be pat to work again almost 
atonce, it would be incorrect to say that it is a 
wild animal. L B Mause Yausa SHWE v. MAUNG 
Sin, 11 L. B. R. 71 83i 
. Appeal (Civil) —- Abatement. - 

Where in an appeal the interests of the several 
respondents cannot be discriminated, an order of 
: abatement made in respect of one of the respond. 
.ents has the effect of making the appeal abate 
,against all the respondents С Gon AsMATER 
; КНАТОК v. HABIBULLA 49 
- Ground abandoned in lower Court, 

whether can be taken. 

- The, general principle is that a party ought not 
фо be allowed to be harassed in appeul on a poing 
y ich .was either never raised or delibarftely 
- hndoned in the Court bxow Inauy caso, it is 
aba open to an appellaut to appeal solely on a 
: po 
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ground which he deliberately abandoned in the lower 
Court. О Gnuuraw Sarwar о NAYAZ Ani- Z4 О. ©. 
181 185 
Insolvency of appellant—-Substi- 
tution— Abatement, See (vin ProcepurE Cops, 
О. XXII, в. 8 


— (second) – Custom —Wajib-ul-arz rejected 
wnder erroneous view of law-—Finding of fact. 

It is open to a Court of second appeal іо inter- 
fere with the finding of the Court of first appeal 
on а point. of custom, where the latter Court has 
rejected the wajib-ul-arz under an erroneous view 
of the law. О Swamı Davar o Ram Das, 24 О, C. 
231 86 


Finding —Misinterpretation of docu- 

















ment. 

A finding based проп а misinterpretation of the 
most important document in a case is liable to be 
set aside in second appeal. А SHAMSHER SINGH v. 
PYARE AL, 20 A. L J. 57 95 


- Finding of fact — Erroneous decision 
no ground for appeal 

The law has deliberately laid down that on 
questions of fact there shall ba only one appeal, and 
it is to the public interest that this rule should be 
strictly enforced. The fact that s decision is- 
erroneous does not take it out of the category of a 
decision of fact. О AnMAp Husain v, UMRAO 
FATIMA, 24 O, C. 221 : 223 
Finding of fact—Finding based om 

conjectures not binding. i 
A decision on the question whether certain prop. 
erty is ancestral is one of fact and ordinarily 
such a finding cannot be assailed in second appeal, 
Where, however, the finding is based on no evi- 
dence whatever or has been arrived at on purely 
conjectural grounds, it can be gone into and examin- 
ed by a High Court sitting in second appeal, 
. L МинвнА SINGH о UTTAM Sinan 428 
Finding of fact 
tnadmissible evidence. 
A finding arrived at on consideration of evidence 
which is inadmissible and which proceeds partly 
‚оп such evidence can be assailed in second appeal. 
- L Batwant Өөн v. BALDEV SINGH, 2L 271 929 
Mode of proof cannot be objected to 
for first time in appeal, : 

An objection as бо the mode of proof not taken 
in the Courts below cannot be taken for the first 
time in second appeal. { 

A question of subrogation which cannot be deter- 
mined without reference to facts cannot be enter- 
tained for the first time in appeal. C Ar: Манам. 
MAD KHAN v. MAHARAJ BEPARI -266 
Nuisance— Finding of fact—Injunc- 




















influenced by: 











tion, form of. . . 

A finding as to the existence of a nuisance may 
be a finding of fact. - 

Where the working of a factory is held to 
„amount to a nuisance, an injunction restraining the 
nuisance should be in the form that the defend. 
ant do refrain from carryitg on the working of 
the factory in such а manner a8 to occasion a nui- 
sanoe to t&e plaintiff. l. CHIRAGH Diw v, KARIM 
BAKESH | | 169 
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Practice—Argument, new, if enter- 
tainable. 

An argument not pressed in either of the Courts 
below cannot be entertained in second appeal. 
C BASIRUDDIN SARKAR v. JOGENDRA MOHAN ips 
Preemption suit—Sale price 

Finding of fact—Market value—High Court cannot 

interfere, | . 

When in a suit for pre-emption the lower 
Appellate Court, after considering allthe evidence 
on the record, finds thata portion of the price 
mentioned inthe deed of sale is fictitious, this 
finding, however erroneous it may appear to be, is 
binding upon the High Court in second appeal. 

A finding as to the market-value of the property 
in dispute based on evidence, is a finding of fact 
and cannot be disturbed in second appeal. L 
Ganpar RAI v, HARI RAM 97 
——— Record 

—Question of fact, 

The question whether the presumption arising 
from an entry in the Record of Bights has been 
rebutted or not, is nota question of law, and the 
High Oourt,in second appeal, is precluded from 
interfering with the conclusion of the lower Appel- 
late Court on the point. G Karim Bux v. DWARÀKA- 
NATH KAR 
Appellate Court—Evidence, additional, ad. 

mitted without recording reasons—Remand. See 

Озуп, PRocEDURE Cope, О. XLI, n, 27 
Arbitration—Award—Arbitratoracting on docu- 

ments filed by one party without knowledge of other 

party—Decree on award—Revision. 

An arbitrator who receives documents from one 
party and bases his award upon those documents 
without giving the other party an opportunity of 
seeing those documents and of meeting the infer. 
ences deducible therefrom, із guilty of such & breach 
of duty as entitles the latter party to have the 
award set aside. . 

A revision lies against a decree passed upon an 
award, where the Court which passed the decree 
has committed an error in procedure or has mis. 
nsed the ‘jurisdiction prescribed by the Civil- Pro. 
cedure Code L DELNI Crota-& GENERAL ‘MILLS 
Co, v, Firm Kipart PERSHAD-ÜHEDDI LAL ‘363 
Award—Obdjections rejected without notice 

—Revision. А i 

A Court which decides the objections to an 
award without giving the objector notice of the 
date fixed for their hearing acts with material 
irregularity in the exercise of its jurisdiction and 
its order ів liable to be set aside in revision. L 
DARBARI RAM v. BHIKHA RAM ‚ 5 
Arbitration Act (IX of 1899), s. 11— 

Application to file award—Contract —Saleof goods — 

Place of performance —Breach of contract—Jurisdic- 

tion А 

A Cewnpore firm sold toa Karachi firm certain 
goods on "Karachi Pass Terms," whereby tho sellers 
were to deliver the goods at Cawnpore Railway 
Station aud obtain a Railway receipt in the 
name of the buyerf, the goods were subject to 
iüspsobion 46 Karashi and if found not according 
to the ooatract, might be either rejectef or accepted 
with allowance and JU per cant, of the price was to 
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of  Righis—Presumption 
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be advanced to the sellers at Cawnpore in exchan ge 
for the Railway receipt. The sellers failed’ to 
deliver any goods, The buyers went to arbitration 
and filed the award in the Karachi Court: * 

Held, that,as the performance of the contract by 
the sellers was to be at Cawnpore and as no goods 
were consigned at Cawnpore, the breach ocoured 
there and that no suit lay at Karachi but that in 
view of the decision in Mayamal Bishindas +, Sanday 
Patrick & Co., 12 Ind. Cas, 662: 6 S. L. В. 57, the 
Karachi Court had jurisdiction to entertain the 
application to file the award. © Penny v. ATRAUTS 
& Có, 16 S. L. R. 74 $ 674 
——— Se ll—Arbitration— Umgpire, duties of-- 

Arbitration Courts — Evidence— Awarg —Objection— 

Burden of proof — Court, duty. of. 

-Prima facie the duties of an Umpire are the 
same as those of the arbitrators. The Umpire must 
hear the evidence of the parties and their witnesses. 
if application is made to him to do so by either 
party, notwithstanding that the same evidence has 
already been adduced before the arbitrators. ‘The 
‘Umpire is not justified, in the face of an objection 
by either party, in taking any part of the evidence 
vius notes of the arbitrators unless there are 
specific provisions in the submissio itti 
him to do so, Mad 

The party who makes an objection m 
that he objected at the time to the Umpire & hia 
proceeding in makiug a final award without h&aring 
his witnesses. 

Arbitration Courts must act according to the 
principles of natural justice and not deliberately 
take evidence fron i 
behind the back of the other. ee 

Ifa party to an arbitration wishes to show that 
the Umpire has gone contrary to the established 
principles of justice and refused them a hearing, the 
onus is upon him to call evidence to establish ‘that 
fact in the original Court in answer to the applica- 
tion to file the Umpire’s award. 

: A Court hearing an objection to an arbitration 
award should insist on having either tho evidence 
properly brought before it as in the ‘trial of a snit 
or deliberately withdrawn or abandoned by the 
parties raising the objection. A Firm SITARAM 
NATHMAL v. FIRM SUSHIL HANDRA Das, 8 U, P. L. 


R. -A 60 706 
Arms Act (XI of 1878), ss. 13, 19 (e) 
—" Under a license," meaning of— License granted— 


Person carryiny arms not bound to carry license. 

A person who holds a license foran arm is not 
obliged by law to carry that license with him when. 
ever he has the arm with him. 

The words “under a license" in section 13 of the 
Arms Act import no more than that the person 
carrying the arms must have been granted a license 
empowering him to possess and carry them. O 
EMPEROR v. MUHAMMAD IBRAHIM, 24 O, О, 265; 22 Op. 
L. J. 755 275 
S. 20—Arms, particular instruments, when 
—Dang with iron attachment — Detachable blade — 

Domestic Qurposes— Purposes of offence or defence. 

. Whether or not any particular instrument is 
iftluded in the expression “arms,” used in the 
Arms Act, must necessarily depend on the cir- 
cumstances of each case, | 
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The appellant had a bamboo dang 6 feet 7 
inches long. It hadan iron detachment at the 
thick end, where an 8 inches long blade could bs 
fitted by readily slipping it off and on the stick. 
The blade was found detached from the stick and 
hidden in the folds of his loin-cloth: : 

Held (onthe aforesaid faots', that the weapon was 
not meant for ordinary domestic purposes but for 
purposes of offence or defence, and that, therefore, 
it was included in the term “arms” used in the 
Arms Act. -Le MANGAL SINGH v. EMPEROR, 2 L. 291: 
28 Ов, L. J. 63 - 847 


Assam Land and Revenue Rezu- 
lation U of 1886), з. 86—Construction of 
Statute —Cértified purchaser member of jot Hindu 
family—Purchase with joint funds —Suit. against 
certified purchaser maintainable, З 
Restrictive provisions of the character of seotion 

84 of the Assam’ Land and Revenue Regulation are 

to be construed strictly. 

Section 66 of the Assam Land and Revenue 
Regulation is to be confined to the case where the 
guit is brought against the certified purchaser on 
the ground that the purchase was made on behalf 
of another person and not on behalf of the certified 
purchaser, and it has no application to a case 
where a suit is brought against the certified pur- 
chaser onthe ground that the purchase was made 
on behalf of the plaintiff as well as the certified 
purchaser. я 

A suit against a certified purchaser who is a 
member of a joint Hmdu family and purchases 
with joint funds, so that every member of the 
family acquires an interest in the property pur- 
chased, not by virtue of a contract, but by virtue 
of his position under Hindu Law, is not barred by 
section 86 of the Assam Land and Revenue Regula. 
tion. € PHAINDHAR SARMA 9. JIBAKRISTA 5 G0 


Barrister, whether can compromise case 
without special instructions. See COMPROMISE 528 


Benami lease—Rent—Suit against beneficial 
lessee maintainable. See LANDLORD AND TENANT 


transaction — Transaction partly 
benami and partly genuine—Court—Discretion. 
Benami transactions are generally effected in 
order to conceal some frand, or in order to support 
some object of a discreditable nature, and although 
the Courts recognise that the ostensible owner in 
a benami transaction can be ordered to restore the 
property to its "realowner, they will nob go so far 
. ag to hold that a transaction can be partly genuine 
and partly unreal, unless in any particular case 
there are very strong reasons for obliging the Court 
to come to such a conclusion, B Appa DHOND 
Savant v. ВАВАЛ KRISHNAJI Оносге, 23 Bom. р an 
5 ay 5 
Bench of MagistrateS—Evideuce heard 
by one member—Conviction —Legality. See Свїмї- 
Nal’ PROCEDURE CODE, в, 450 32 
Bengal Alluvion and Diluvion 
Regulation (X1 of 1825), s. 4—Cyur ° 
land—Accretion —Ttle. to accretion—Increment of 
tenure —Assertion of title by tenure-holder not neces. 
gary-—Landlord, right of, 





© ° 


Аз soon as landa become attached to the holdings of 
tenjnts by accretion, their title to them accrues, and 
it is not necessary for them to make an assertion of 
any statutory title by acoretion. Therefore, the 
landlord is not competent to create а valid title 
in another by granting a leage of those lands, unless 
at the time of granting the lease he has acquired 
а title by adverse possession against the tenants 
Kari SgEIKH v. AFAJUDDI Sueixa, 83 C. L. 7508 
Benzal Land Registration Act (VII 

Of 1876), S. 8 1 —Co.sharer landlords—CGontract 

with one co-sharer—Suit for rent, whether maintain. 

able without reference t» other registered co-sharer 

lantlord, . 

P owned an estate and sold half of it to C. 
Subsequently P. alone granted a lease of a portion 
of the estate to D., who executed a registered kabuliyat 
in P/s favour agreeing to pay a fixed sam as rent. 
He paid the rent to P alone. On P.s death his 
sons gave an ijara of a half share of the estate 
to the present plaintiff, who brought в suit aginst 
D, for the rent reserved in his lease: 

Held, thatthe suit was maintainable upon the 
written contract executed by D. in favour of Р. 
alone and without reference to C , though the nam» 
of the latter was registered in respect of a half share, 
C Paosopu ОнАХОЕА Mitter v, HARISA CHANDRA 
NASKAR & 


Bengal Municipal Act (Ш of 1884), 
S. 15 —"Peraon"—Menmbers of joiat Hindu family 
—Right of voting. 

The word "person" іп section 15 of the Bengal 
Municipal Act does not exclude the members of a 
joint Hinda family. 

A person’ otherwise entitled to vote in the 
election of Municipal Commissioners under section 
15 of the Bengal Municipal Act is not disqualified 
from voting merely becanse he is a member of a 
joint Hinda family. 

The right of voting which is conferred on every 
person who is qualified to vote under section 15 of 
ihe Act cannot be curtailed in any way.’ C Omarr- 
MAN, MUNICIPAL COMMISSIONERS ОЕ Dacca v. KRISENA 
Das Nac 163 


SS. 85, 87—Circumstances and property 
within Municipality -Sowrce of income outside 
Municipality—Amount brought and spent within 
Municipality—Liability to tas-—Holding in occupa- 





tion of several  persoas—Liability of each to 
assersment— Assessment list, defect in form of, 
effect of. 


Although the original source of the income of a 
person may Бе ontside the limits of a Municipality, 
the fact that the entire income is brought to ba 
spent and enjoyed within the Municipality, con- 
stitutes it as that person's "circumstances and prop- 
erty” within the Manicipality, and may be taken 
to furnish a just measure of his liability to assess- 
ment under section 85 (a) of the Bengal Municipal 
Act. . 

The tax imposed by section 85 (a) of the above 
Act is atag on persons and not on holdings, and 
in places where that tax is in operation, eash of 
several peraons occupying the same holding ig 
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subject to assessment according to his circum- 
stances and property within the Municipality, as 
each may, in the eye of the law, be regarded as 
occupying the holding. 

A теге defect inform in the preparation of the 
assessment list under section 87 (d) of the Act 
и not invalidate an assessment under section 85 
aJ. 

The term “ciccumstances” in section 85 is equiva- 
lent to "means." 

Every defect in the assessment list prepared 
under section 87 does not destroy the jurisdiction 
of the Commissioners and render the assessment 
ultra vires, and unless this is ostablished, a Civil 
Court has no jurisdiction to interfere. © CRAIR- 
MAN OF THE MUNICIPAL | ÜoMMRS, JALPAIGURI 
MUNICIPALITY v. JanPAIGURI Tea Co. Lro. 34 C; L, 
J, 283; 26 C, W., N. 311 649 


SS. 279, 310, 312—Lighting and 
water rates—More than one tenant in occupation of 
holding— Liability cf owner and 
occupation of whole holding by tenants—Burden of 
proof. И 
Under the Bengal Municipal Act the owner of а 

holding in the occupation of more than one tenant 

is liable for the Municipal rates for water and 
lighting, unless it is proved that the tenants are in 
joint occupation of the whole holding. In such cases 
the burden of proof ig not upon the Municipality 
to show that the tenants are notin joint occupation 
of the whole holding but it is for the owner to 
prove that the tenants are in joint occupation of 
the whole holding. C Bisanupapa Dry v. CHAIR- 
MAN OF THE MANIKTOLLA, MUNICIPALITY 351 


Bengal Rent Act (X of 1859), s. 6— 
Tenancy - Occupancy right— Construction. of lease — 
Civil, Procedure Code (Act V ol 1308), s. 11— 
ёз judicata—Irsue decided against successful 
party, fe i 
In 1564 a zemindar sued his tenant claiming, 

possession of а certain chur land, That suit was 

compromised and a fresh patta and kabultyat, fixing 

a yearly rent fora term of 8 years, were executed, 

with the stipulation that after the expiry of the 

term a fresh patta and kabuliyat will be given and 
taken at a fair rate to bo then settled. It was 
further stipulated that until a fresh rent was 
settled, the tenancy shail continue at the fixed rate. 


In 1877 the zemindar sued the tonant for khas 
possession The tenant pleaded: — 

(1, an occupancy right ; and 

(2) thatthe suit was premature, 

The Trial Court held that there was no occu. 
рапсу right but that the suit was premature. 

The zemindar appealed to the. High Court aganist 
ihe finding that the suit was premature. Upon 
this the tenant filed a cross-objection against the 
finding that he was not an ocoupancy tenant. The 
High Court affirmed the Trial court's judgment 
and dismissed the appeal as well as the cross-objeo. 
tion. Thereafter the zemindar took no action, until 
he brought the present suit for khas possession of 
the land after having given the* necessary notice 
to terminato the tenancy. - Tho tenant again claim- 
gd occupancy rights, while the zznindarecontended 

: : 
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that the question of occupancy rights was a res 
judicata in the suit of 1877: 

Held, upon the construction of the lease, that 
there was no right of occupancy. 

Held, further, that the question of octupancy 
rights was поб res judicata in the suit of 1877, for 
the tenant, having succeeded on the other plea, had 
no occasion to go further as to the finding against 
him, but that it was his paramount duty to dis. 
place that finding. Р C MIDNAPUR ZxMINDARI CO., 
Їр. v. МАБЕВН Narayan Roy, 48 U. 460; 14 L. ee 


Bengal Tenancy Act (VIII of 1885), 
S. 7--Enhancement of rent—Rent fired in 
perpetuity by contract—Lease, construction of— 
Permanent lease—Premium, absence of. ® 
А docament creating t tenancy stated that the 

grantee was to cultivate from generation to genera. 

tion, and was to pay thica mokra rent to the 
amount of Ев. 11. On landlord's suit for enhance. 
ment of rent: 

Held, that although no premium was paid, the 
landlord had granted a perpetual lease ata fixed 
ient, and could not, therefore, claim enhancement 
under section 7 of the Bengal Tenancy Act, that the 
document showed that the word thica was used to 
indicate the creation of a tenancy and the word 
written as mokra was in reality mokarari, indicating 
that the rent was fixed in perpetuity, 

The payment of a substantial premium far a 
lense may be one of the surest indications of its 
permanent character, but it does not follow that 
the absence of evidence to show payment of 
premium is one of the surest indications that the 
grant із not permanent. С БквнЕЕ Case Law ~v. 
Satish HANDRA PAuL, 35 C. L J. 90 774% 


S. 29 (1) “Continuous period of not 
less than three years,” meaniiig of. 

“The expression “ continuons-period of not less 
than three years immediately preceding the period 
for which the rent is claimed" in section <9 1; of the 
Bengal Tenancy Act doesnot mean the period for 
which rents are claimed collectively in the suit, but 
means the period in respect of which the rent is 
payable as а separate cause of action. U JoGENDBA 
Narn MAITRA v, GOPAL CHANDRA Sana . 188 


S. 29 (3)—Landlord and tenant— 

Enhancement of rent—Grounds for enhuncement, 

In order to avail himself of the provisions of 
clause (3) of section 29 of the Bengal Tenancy Act 
а landlord must establish: — 

(1) that the raiyat has held his land at a 
specially low rate of rent in consideration of culti. 
vating a particular crop for the convenience of hig 
landlord ; 

(2: that he is released from the obligation of 
cultivating this orop; and 

(8) that he deems the rent which he agreed 
to pay fair and equitable. 

Section 29 (8) of the Bengal Tenancy Act means 
that one of the purposes of the tenancy is the grow. 
ing of a particular crop and, in consideration of 
(pat, the rent is not merely a low rent bnt a rent 
speckally low on that account. Pat Bxnac Јна v. 
GRANT 2 
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S. 31—Occupancy 

Enhancement of rent. 

The mere fact that an oceupanoy ratyat has sub- 
let part of his holding is not a sufficient reason 
for refuting his landlord an enhancement of rent 
under the provisions of the Bengal Tenancy Act. 


4 





raiyat—Sub-lease — 


-© Вазіворріх BARKAR v. JoaENDRA Moman Das 


ss. 50, I115—Presumption—Fized rent 

— Record of Rights. 

After the publication of the Record of Rights in 
respect of .a tenancy under Chapter X of the 
Bengal Tenancy Act, the tenant is precluded by 
section 115 fróm claiming the presumption under 
section 50 of the Aot, © Bawanpas BiDYAsAGAR 





- BHATTACHARYA v. SADHU MAJHI . 445 





S. GI—Deposit of rent—One tendney— 
Three deposits on allegations of three tenancies not 
valid, 

If atenant holds in fast one tenancy under his 
landlord but makes three deposits in Court on the 
allegation that he holds three distinct tenancies, it 
is nob a (valid) deposit within the weaning of 
section 61 .of the Bengal Tenancy Act. С BaTisH 
CnmawpRA Das v. Омевп NARAIN CHOWDHURY, 34 
C. 1. 7. #01 695 


SS. 76, 182— Homestead. held otherwise 
than as part of occupancy holding— Construction of 
permanent structure—-Local custom or usage. 

Where no local custom or usage is established to 
the contrary, an occupancy tenant does not exceed 
his rights as an occupancy tenant by building a pucca 
house on а homestead land held otherwise than as 

art of the occupancy holding. ' 

Р There is шош in section. 76 of the Bengal 

Tenancy Act to indicate that's suitable dwelling. 

house of an occupancy raiyat as described in that 

section must be of a temporary description only. 

Where the tenancy of a homestead land was 
originally created for the purpose of residence, what- 
ever the nature of the tenancy might have been, 
whether of a temporary or a permanent character 
the tenant would be entitled to erect a residence 
thereon, 
CHANDRA СИАКЕАҮАВТҮ 716 
ss. 88, 148A, IS3-Rent-decree— 

Sale of entire holding in decree by all co-sharera— 

‚ Previous sale of: part of holding àt instance of one 

co-sharer— Purchaser of entire holding —Khas posses- 

ston—-Co-sharer. р 

In the absence of any sub-division of a holding 
with the consent of all the landlords, the right of 
the entire body of landlords to put up the entire 
holding to sale is not affected. by a sale of а 
portion of the holding held in execution of a decree 
obtained by one co-sharer landlord in respect of his 
share of the rent, and the purchaser of the entire 
holding is entitled to a deoree for khas possession of 
the holding. 

Section 148A of the Bengal Tenancy Act is only 
an enabling section. A co-sharer landlord is given 
the right to proceed with the suit for his share only 
of ‘the rent, where he is unable to ascertain whether 
any amount is due to the other со-вһатегв. ` A qo. 
sharer landlord has a right to claim the whole rent 
gu behalf of the entire body of landlords and itis 
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only ina case so framed that the decree has the 
effect of а rent decree. ` 

The mere fact thatin a suit for rent something 
was claimed that was not properly due, would not 
make the decree in the suit any the less & rent decree. 
C Sastr Onaran CHAKERBUTTY*Uv. ÁKUBJAN BIBI, 
85 €. L. J, 80 591 


= ss. 95, 93, 94, 98 —Common Manager, 
resignation of—Inherent power of District Judge to 
appoint successor-—Presumption, 

On the removal, resignation or death of a Com. 
mon Manager appointed under section 93 of the 
Bengal Tenancy Act, a District Judge has inherent 
power to make a proper order for the appointment , 
of a successor for the benefit of the estate. 

There is no presumption that when a Common 
Manager has been removed or his resigned or has 
died, the contingency contemplated in section 99. 
of the Bengal Tenancy Act has happened. С 
BRINDABAN CHANDRA v. JANENDRA МАТН, 85 МЕТ. 








ss. 106, I109—Recorá —Amendment of 
wrong entry in record—Suit under з. 100 dismissed 

—Second suit for declaration of title in Civil Oourt 

barred. 

A suit for correction of an entry in the Record of 
Rights under section 108 of the Bengal Tenancy 
Act after establishment of plaintiff's rent-free title 
to the plot in dispute was dismissed for default, 
Subsequently he sued in the Civil Court for a 
declaration cf his rent-free title to the land. The 
defendant contended that the suit being identical 
with the previous one brought under section 103 
was barred by section 103 of the Aot. Plaintiff 
replied that as the scope of section 106 was limited 
to the correction of entries in the record and did not 
extend to questions of title, section 109 did uot 
apply: t! ` 

Held, that the suit was barred by the provisions 
of section 103 of the Bengal Tenancy Act, inasmuch 
as а Suit under section 106 of the Act for correction 
of ап entry in the Record of Rights related to the 
substance of the disagreement between the parties 
and that when the ‘Revenue Officer proceeded to 
decide the dispute he had to determine not merely 
whether certain words should or should not remain 
unchanged in the record, but also whether the facts 
described by those words were correct, С APURBA 
КвіѕнмА Roy v, ATARMANI Dasst 889 


S. I53—3uit for rent—Decree—Question : 

of amount of rent—Appeal, ` 

A decree of the Trial Court in a suit for rent 
valued at less than rupees fifty, which decides the 
question, whether the plaintiff is entitled to the 
whole rent as claimed by him or only toa two- 
fifths share as asserted by the defendant, is a 
decision of the question of the amount of rent 
annually payable by the tenant within the mean- 
ing of section 153 of the Bengal Tenancy Act and 
is consequently appealable. © Supaanya SANTBA 
о. Basanta Kumar SiROAER, 26 O. W. N. 96; 34 C. L.- 
1,579 . 733 


s. 185 (2), Sch? Ш, Art. G-- 
Limitation Aot (IX of 1908), в. 19—Rent-decreq 
Acknowledgment, : 
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Under section 185 (2: of the Bengal Tenancy Act 
section 1ч of the Limitation Act applies to à decree 
or rent. Therefore an acknowledgment of liability 
made by a judgment-debtor in respect of the decree- 
holders right to execute a rent-decree, gives the 
decree-holder a fresh starting point for counting the 
period of limitation prescribed by Article 6 of Sche- 
dule ТЇЇ of the Bengal Tenancy Act. C Paussu 
Nats Par v Isxarn Ѕоврав, 34 O L.J. 195 


Sch. ПІ, Art. З, arplicability of— 

Dispossession-by landlord — Limitution, 

In order to mako Article *, Schedule III, of tho 
Bengal Tenancy Act applicable to a suit for pos. 
session against a landlord, it must be shown that 
the landlord took part in the dispossession which 
is therein referred to, or it,must Le shown that 
the disposseesion has been caused by tho landlord 
or by somebody acting in concert with him or at 
his instance. © GOBINDA . HANDRA борк v. AKUIL 
OnakpRA Das 











: Art. S—Landlord und tenant, 
relation of — Admission of party, whether sufficient 
The applicability of the special period or limita- 

tion contained in Article. 3, Schedule 111 of the 

Bengal Tenancy Act, to a suit for recovery of 

possession of land does not depend upon the admis. 

sion of the parties of the existence between them 
of the relation of landlord and tenant it must be 
shown that such relation did exist. © DBAIRUNTIA 

Nava GHATAK v SHEIKH FAZIL 


' Berar Land Revenue Code, 1896, 
S. 160 (i11)—Cesses — Alienated village—Superior 
holder, liability of. 

Under sestion 160 (tii) of the Rerar Tand 
Revenue Code the cesses in an alienated villnge 
are recoverable from tho superiorholder, and the 
burden is on him toshow, if he fixes the liability 
on some one else, how the case is taken out of 
the application of that section. М RAMCHANDRA 
v, ISHRABHO 202 
Bombay Co-operative Credit So- 

cieties Act (IL of 1912), s. 43, r. 34. 

See Отут, PROCEDURE CODE, 1908, s. 39 337 
Bombay District Municipal . Act 

(LI of 1901), ss. 40, 167—Contract with 

Municipality—Non-perjormance of contract —Sum 

deducted by Municipality—Suit to recover amount — 

Limitation. 

Where a Municipality, purporting to act under 
the terms of a contract entered into by it under 
the powers granted to it by section :0 of the 
Bombay District Municipal Act, deducts a sum 
from the deposit made by the contractor on account 
of the non-performarce ofa part of the contract, a 
suit to recover the sum deducted falls under sec- 
tion 167 of the Act. В Basan Hemra v City 
Musio:parity, Poova, 23 Bom L В. 861 357 
= S. 59— Bye-laws of Sholapur Municipality 

xm on lands and buildings — Assessment, mode 

of. 

А. Municipaility сап, under the Bombay District 
Munioipal Act, levy а 18te either on a building, 
or land on which the building,stands or it can 
. levy one rate for both building and land But 
it ‘cannot levy a rate which would include the 
rate on building and land and %, second 
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rate on the land itself. It cannot include in the 
land on which the building stands other land 
surrounding that building plot which may belong to 
the same owner. 7f an existing building is ёо be 
taxed separately from the land, then the Municipal. 
ity can only levy a rate on the plot on which the 
building stands. It isa different matter if the plot 
of land is vacant, and the rate is levied on ib 
because it is capable of yieldingarental of more 
than Rs, '0. Theu if after the land has been rated, 
& portion of it is let out for building purposes, 
that portion would be deducted from thé whole, 
and the rate on the land would suffer a propor- 
tionate reduction, while the plot of land on which 
the building was erected, with the building, would 
be rated at the annual letting value of И building 
and the land. В Suotavun MUNICIPALITY v. 
SHANKAR SugsusHAT AMBALJI, 23 Bom. L. В. 10'9 

177 
Bombay District Police Act (IV о? 

1&9 2), S. 41 — Order—Revision—Jurisdiction— 

Judicial inquiry. 

An order made under section 41 of the Bombay 
District Police Act by a District Magistrate is an 
executive order and not one of an inferior Court 
with which a High Court can interfere 

The mere fact that there isan nquiry of a judicial 

~ natura before the passing of the order cannot suffice 
to give a High Court jurisdiction $S Saran v. 
EMPEROR, l5 S L В 126: 23 Св 1.7.89 603 


Bombay Hereditary Offices Act 
(M of 18740, $. S—Morigage by vatandar— 
Mortgage decree —Enforcement against heir. 

Where a mortgage by a vatandar is in ita 
inception void against his heir, any arrangement or 
decree based on the mortgagee’s rights under such 
mortgage must also be void against the heir of the 
алал» and cannot be enforced against him. В 
GaNEsH EkNATH KAULGIv. BHAWANBAO DESHMUKH, 
28 Box, L, & 1007 208 


S. Il A-Order of Collector—Bombay 
Revenue Jurisdiction dct (X of 1876), s. 4 (a), para. 8 
—High Court —Revision—Juridiction, 

An order of a Collector under section ПА of 
the Bombay Hereditary Offices Act, directing a levy 
of the full rent, is an order within section 4 (a), 
paragarph 3 of the Hombay Revente Turisdiotion 
Act consequently, the High Court has no jurisdic. 
tion to consider whether the order should stand or 
should be set aside. Б DATTATRAYA КЕЗНАҮ 
'"DzsHPANDE v LAXUMAN OnHIMNAJI RANJAN, 28 Bor. 
1. В. 561 
Bombay High Court Civil Circu~ 

lars, h. 1, re S3—Espenses of witnesses 

Pleader, whether entitled to special vate, : 

Clause 55 of Chapter I of the Bombay High 
Conrt Civil Circulars provides for the travelling 
-and other expenses which ought to be paid in the 
case of various witnesses according to various rates. 
Sub-clause (e) states that peculiar cases are to bs 
dealt with according to their own merits, and at 
we discretion of the Court from which subsistence 
mony or travelling allowance is demanded. It is, 
therefore, open to a witness to show to the Court | 
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that none of the rates allowed in вађ.сјапвев (a), 
(b), (c) and (d) apply to his case, but that there 
are peculiar circumstances which entitle him to 
demand subsistence money or travelling allowance 
at a higher rate. 

The law does not, however, provide for any 
special fee being paid to witnesses in the District 
Oourts on account of their status It is different 
if a witness is called as an expert to give evidence 
in matters in which he is held to be an expert. 

A Pleader who is merely called to give evidence 
as to what had occurred in a previous suit in 
which he was engaged as а Pleader, is not entitled 
to any special rate of subsistence allowance. Б 
Varr Авмат v Maui, 23 Box. L. R. 898 


Bombay Land Revenue Code (Act 
V of 1879), 5. Si—Registered occupant— 
Assessment not  paid— Forfeiture of — interest.— 
Occupancy rights— Forfeiture 
Where a Collector takes action under section R’ of 

the Bombay Land Revenue (ode and instead of selling 

or otherwise disposing of the registered occupant’s 
осопрапсу rights forfeits only the registered occu. 
pant’s interest, the occupancy rights are not forfeited 
and the registered occupant can recover pos-ession 
of the land within twelve years. В VixAva& 
DarrATRAYA Josui v. GANESH ANANT HAsABNIS, 
23 Bow. L. R. 1024 201 


—— —- S. 121--Survey of lands in town—Bound- 
ary, settlement of— Power of Enquiry — Officer— 
Jurisdiction of Civil Courls. 

In carrying out œ survey of lands in a town it 
is the duty of the: Enquiry Officer to settle 
the boundary between the lands of. adjoining house- 
owners, which would ordinarily be by means of a’ 
line drawn on а plan, and that line, according to the 
provisions of section 12: of the Bombay Land 
Revenue Code, would be determinative of the rights 
of the land-hldsrs on either side of the boundary 
so fixed. Butit would not be determinative of any 
rights which the holder of one number could claim 
to exercise over the land belonging to the holder of 
the adjoining number. ‘that section does not give 
tothe Enquiry Officer jurisdivtion to decide that 
any strip of land lying between two numbers is 
common to both the adjoining owners Where the 
Enquiry Officer purports to do this, the jurisdiotion 
of the Civil Courts to determine what are the 
respective rights of the parties over such a piece of 
land is not ousted. В GANESH VENKATESU JOGLEKAR 
v RAMCHANDRA NARAYAN JOGLEKAR, Z8 Bom, L В. 
1209 ` AUT 564 
- S. 135 H — Suit for land – Record of Rights, 

‘copy of eatract from, failure to file, effect of. 

"Where in a land suit a certified copy of the 
relevant extract from the Reoord of Rights is not 
produced with the plaint, as required by section 
185H of the Bombay Land Hevenue Code, and the 
omission is brought to the notice of the Court at 
the propor time, ib ought to reject the plaint 
unless it sees reason бо give the plaintiff time to 
prodnce the copy Where, however, the omission 
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Appellate Court on the ground thit the plaintiff 
has failed to produce a copy of the extract from 
the Record of Rights, and the Appellate Court has 
power to allow time to tho plaintiff to produce 
the copy and make good the deficiency. В GANESH 
BALKRISHNA BHipg v. VivHan TaiMBAK Bare, v3 
Box І. R. 745 156 


——— 8. 135-M- Suit. relating to land — 
Omission by plaintiff to annex certified copy of 
extract from Record of Rights to plaint, effect of—~ 
Procedure —“Qourt”, interpretation of. 

The mere omission by a plaintiff to annex to 
his plaint, in в suit relating to land, a certified 
copy of the entry in the Record of Rights, as 
required by section 13 -H of the Rombay Land 
Revenue Code, is not a ground for rejecting the 
plaint in appeal, especially where the omission was 
not detected in the Trial Court Та sucha case 
the plaintiff ought to be given an opportunity of 
annexing to the’ proceedings a certified copy of the 
entry in the Record of Rights 

The word “Court” in ssction 1"5-IT of the Bombay 
Land Revenue Code includes the Appellate Court. 
В Girwanar Nacappa Cuanpavar v. НЕМВАЈ 
Varinpawaspas, 23 Bom. L. R 5-6; 4: B. 1383. 681 


ss. 216, 217—Sharakati inam— 

Survey Selilement, introduction of, without consent of 

jnamdar. 

The Government have no power, in’ virtue of 
section 2th of the Bombay Land Revenue Code, 
to introduce the Survey Settlement in a sharakati 
village, a definite share whereof is alienated, but 
not divided by metes and bounds, so as to invite 
the consequences referred to in section 2'7 of tha 
Act 8 SITARAM SAKHARAM MANGLE v. Laxman 
Visanu Kerrar, 2! Bom. В, 743: 45 В 1260 162 


Bombay Pleaders Act (XVII of 
A920), S. IO (1)—Erscution | proceeding, 
whether proceeding in suit—Vakalatnama, separate, 
whether necessary. 

An application for execulion of а decree is а. 
proceeding in the suit and does not require a 
separate vakalainama under section l> 1 of the 
Bombay Pleaders' Act, '9 0, alchough under the 
Act the Vakil is now entitled toa separate fee on 
account of execution proceedings В Isoop Sara 
v. HAIDAR SAIBA, 2, Ном L, R 8-8 53 


Sch, ЦІ. Сои Fees Act (VII of 670), 

з 7 (xi) (co :— Ejectment suit —Pleader's fees 

In asuit by a landlord to eject a tenant from a 
house the Pleader’s fees must be calculated in accord 
ance with the value of the house 

Per Macleod, C. J.—Jt may be a matter for 
future consideration whether the Third Schedule 
to the Bombay Pleaders’ 3ct ХУП ОЁ 520 should not 
be altered so as to pr.vide for the calculation of 
Pleaders’ fees in suits by landlords against tenauts 
for immediate possession of the immoveable prop- 
erty in the tenants’ occupation in conformity with 
the amendment of the ourt Fees Aot in 1905, bat 
until this is done, the Pleader’s fees must be са1ошаб- 








is not brought effectively to the notice of the e edon the value of the immoveable property B 


Trial Court or the Appellate Court, the defendfnt 
cannot obtain а review of the judgment of the 


Bar MeHgRBAI NANABHAI v, Mrs. Re R. АРЧА; 
28 Box, L. Re 1188 . 1000 . 


Vol UXiV] ' 


Bombay Rent (War Restrictions) 
. Act (П of 1913)—Hjectment decree — 
e Exeoution—Obstruetion -Sub.tenauts, Вее CIVIL 

Procepurs Cope, О XXT, ва 97, 93 692 


77 Sa 9—Ejectment—Bona fide and roason- 
abla purposes. See Uivin PnocEDURB Соок, О I, 
n. 8 ` 555 





Bombay Revenu? Jurisdiction Act 
` (X of 1876), S. 4 (a), para. 3 


Buddhist Law,  Burmese—Divorce—Iutual 
consent—Husband previously married — Wife spinster 
—Payin— Wife, share of. 

Where a widower marries a spinster and the 
husband brings рту to the marriage and the wife 
brings nothing and there is a divorce by mutual 
consent without fault on either side, the wife is 
entitled to one-third of the husband's payin property. 
L i Ma News Hair v. Mause Po Hav, 11 L.B R 
52 896 
- , Burmese— Divorce, mutual—Single асі of 

cruelty ~ Wife, right of. 

Under the durmese Buddhist F aw a wife is entitled 
to a divorce by mutual consentif the husband 
is guilty of a single act of misconduct, 

Whatever may have beea the ancient customs of 
society or even the rules of Buddhist Law in а 
former state of sosiety, the right of а husbaud to 
chastise his wife does not now exist and will not 
be recognised by British Courts of Justica. The wife 
-may submit tv ill-treatment and condone it, but if 
she comes into Court she is entitled to protection. 

Where in a guit for divorce by a Burmese Buddhist 
wife alleging that there is no joint property and 
claiming that each party should retain their own 
separate property and be divorced, the husband 
puts in a list of property which he olaims to be 
joint, the burden is entirely upon the husband that 
the property, of which he puts in a list, is joint prop- 
erty. М as МА бат v. Maune Nyi Во, 4 U. B. B. 

(1921) 68 957 
; Burmese—Inheritance — Step-mother—Step- 
зоп --Breach о] filial relations —Separate residence. 

А step-son is, under Burmese Buddhist Law, entitled 
to succeed tothe separate property of his step-mother 
Бо the exclusion of the latter's parents and colla. 
terals. 

Mere separate residence does nob now-a-days and 
by itself prove or even set up an inference of а 
breach of filial relations such as would deprive a 
child of his rights. L B Maune Sein Tawe v Ma 
SmwE Үт, 10 L. В, R. 896; 13 Вов. L. T, 216 415 
‚ Burmese—BSuccession—Eldest son—Claim§of 











share. 

There is no authority for the proposition that 
under Burmese Buddhist Law an eldest son can 
claim the usual one-fourth share of the joint prop- 
erty of his parents where his father survives and 
does not re-marry. L B U Ni Ta v, Ko Mauna, 
18 Вов, L. Т, 207 23 


Burden of proof—Erroneous allocation— 
Irregulürity— Revision, See PUNJAB Courts Аст, 
s 44 . 

Question of law—Appeal, second. See 
CossrpERATION ° : 901 

Ca.cutta Improvement Act (У 
B. C. of 191 1» SS. sl, 78—Acquisition 

. of surplus land for recoupment purposes, 
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Calcutta Improvement Act—concld. 


- By a notification of '*th February 1915 the Govern- 

ment declared that a certain area was required in 
Caleutta for publio purposes Before any further 
steps were taken under the Tand Acquisition Act, a 
Division Bench of the High Court held in a case 
that the compulsory acquisition of surplus land for 
the purpose of recoupment was not authorised by the 
Calcutta Improvement Act. Pending an appeal to 
the Privy Council against that decision of the High 
Court, the Government ordered that unless the owner 
wished the whole of his premises be acquired, a 
portion outside the roadway, which was being form- 
ed, should be excluded from acquisition In pur- 
suance of this policy the Collector avquired pnly а 
small portion actually required for the roadway, 
Meanwhile the Judicial Committee аз welè as а Full 
Bench of the High Court held that the acquisition 
of land for recoupment purposes was nob illegal. 
Upon this the Collector proceeded to acquire the 
balance of the land mentioned in the Notification of 
16th February 14'S. Thereupon the owner sued for 
a declaration that the Collector was not entitled to 
‘acquire the land in suit and for an injunction: 


` Held, that, after the Full Bench and Privy Counoil 
decisions, the Collector was not debarred from further 
proceeding with the acquisition which he had kept in 
abeyance pending recognition of the principle of 
recoupment by superior tribunals. © R O, San v. 
TRUSTEES FOR THE IMPROVEMENT OF OALCUTTA, 33 О, 
L 1.509 S77 


Calcutta Rent Act (11 B. C. of 1920), 
S. 15 —Application for fixing standard rent— House 
let out to prostitute — Rent cannot be recovered —Hüigh 
Court, Appellate Side—Jurisdiction. 

The rent of a house knowingly let ont to a 
prosiitute where she carries on her trade is not 
recoverable. - 


The Controller of Rents, Calcutta, dismissed an 
application under section “5 of the Calcutta Rens 
Acs .for fixing ‘the standard rent) on the ground 
that the petitioner (tenant), a woman of the town 
had no locus standi to make the application, The 
petitioner admitted that she was a public woman, 
but the opposite party (landlord) never set up the 
invalidity of the tenancy and all along treated the 
petitioner as a tenant: 

Held, that in the circumstances of the case 
standard rent should have been fixed according -to 
law. 

The Appellate Side of the High Court has 
jurisdiction to hear an application against an order 
of the Controller of Rents dismissing an application 
under section 15 of the Calontta Rent Act (for 
fixing the standard rent). С Kaur Dasst v, KANAX 
Lau De, 26 О. №. N. 62 709 


Carriage of goOOdUS-Haheny Company 
. —Goods consigned under Risk Note H—Loss of 
goods — Wilful neglect—Burden of proof. 

In а suit against a Railway Company for damages 
for the loss of goods consigned under a Risk Note 
in the form Н, the plaintiff must prove that the 
lof was due to the wilful neglect of the tailway 
Company's servants, В В. В. & О. L Raruwav v. 
Dayaram BEcHARDAs, 23 Bost, L, R, 688 | 
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Caste Disabilities Removal Act 
(XXI Of 1850), object and scope of —Muham- 
. madan Law—Succession—Non-Muhammadan rela- 
tives, when can succeed a Muhammadan convert 
- A Burman Buidhisb adopted the Muhammadan 
faith. On his death his mother, brothers and 
sisters, who were still Burmese Buddhists, claimed as 
‘heirs their shares in the estate of the deceased. 
It was admitted that according to Muhammadan 
Law they were not entitled to inherit any portion 
of the estate of the deceased by reason of their ro- 
ligious disability,, but it was contended that this 
disability had been removed by Act XXI of 1850; 
'. Held, everruling the contention, that the Burmese 
Buddhist relations of the deceased could not succeed 
' unless, it was shown that they had a right to 
succeed otherwise than as Muhammadans 
Object aud scope of Act XXI of 1860 explained. 
L B Asua Bint v. Ma Kyaw Yin, 18 Вов E 


917 


— SCOPE of. 

The effect of the Caste Disabilities Removal Act 
is to preserve existing rights of a convert but not to 
confer any new rights, such as a right of partition 
of property, which did not exist before in tho 
family to which the convert belonged. М Mur- 
HOORA  PankiATH РОВАККОТ PARU v. Murmoora 
Panutata PuRAEKOT Raman М№АМВІАВ, 41 M L.J. 
248; (1921) M. W. N, 604; 14 L. W. 257; 44 ry 


Cause of action—Limitation—Suit to recover 
money paid for illegal purpose —Companies Act 
(ҮП of 1913), в. 4——Partnership, 

The cause of action for а suit for return of the 
_money paid in order toform a society or business 
whioh is prohibited under the Companies Aot, 
accrues a8 soon аз the money is paid and there is 
no continuing cause of action in such a suit A 
Ram Kamar v Nem CHAND, 19 A 1, J. 838 447 


C. P. Land Allenation Act (H of 
19:6), s. 9 (3), scope of—"Suit instituted or 


ding at the commencement,” meaning of— 
Яром? tribe—Mortgage—Foreclosure—Suit — 
Procedure. 


Section 9 (8) of the O. P. Land Alienation Act, 
1910, applies to suits pending at the commencement 
of the Aot or instituted afterwards, M 

In a suit опа mortgage containing a condition 
of foreclosure in case of the non-payment of the 
debt executed by a member of the aboriginal tribes 
in the Central Provinces, no decree for foreclosure 
can be passed, and all that the Court has to do is 
to declare that the mortgage is enforceable and to 
refer the case to the Deputy Commissioner for ihe 
exercise'of the powers conferred upon him by the 
Act, N Сова v Kanal -729 


C. Ё. Land Revenue Act (XVIII of 

1881), 55, 78, 83, 132, :53—suit under 

s, 88, when  maintainable— Record of Bights— 

“Pillage cesses,” suit for recovery of—Wajib-nl-arz, 

entry in, Я * 

A suit under section 88 of the Central Provinces 
Land Revenue Act of 1881 in respect of a matterin 
the Record of Bights can only lie if that matter is 
referred to it in section 78. ә 

A avitfor the recovery of “village cesses," payments 
whioh may have beencompulsory atany time, is barred 


INDIAN OASES. 


(1921 
C. P. Land Revenue Act-concid, 


by section 153 of the Central Provinces Land Revenup 


Act of 1881 unless the amounts have either 
been sanctioned by the Chief Commissioner or 
recorded either at the last Settlement or by the 
Deputy Commissioner under section 32 (AJ of the 
Act. M Zasunpar or Harra v Ratan 


C.P. Municipal Act (XVi of 1903), 
S. 65 (1 )—" Building,” meaning of. 
The word "building," as used in section 66 (1) of 
the Central Provinces Municipal Act, indicates a 


' structure with a roof. M THAKUBLAL v. SECRETARY, 


MUNICIPAL COMMITTEE, Kuaspwa, 22 CR L Jj. 754 


274 


С. P. Tenancy Act (IX of 1883), s. 38 
(2) -С P. Tenancy Act (XI of i9), в. 41 
‘7)—Mortgage—Interest—Zar-i-peshgi lease. 

For the purposes of section 38 (2) of the Tenancy 

Act of 1554 or section 4 (2) of the Actof 88 

the sum secured by any previous mortgage includes 


- interest on it for five years or for the period since 


its execution, whichever is longer 

The term “mortgage” in section 33 (2) of the 
Tenancy Act includes a zar-i-peshgi lease, М 
SHIOBAKSH SINGH V. JAGANNATH 99 
C. P. Tenancy Act (XI of 1898), s. 35 

—Surrender —Tenancy land-—Tvespasser—BSutt for 

£jectment by landlord, muintainability of 

A tenant is nob entitled to surrender a portion 
only of his holding. 

16 is open toa landlord, where bis title in respect 
of а tenancy land із in jeopardy from the aggressions 
of a trespasser or where his title in respect of such 
a land may be injured by a denial of his rights over 
it, to bring » suit for having his rights declared 
against the trespasser and to claim khas possession, 
It is not open to the defendant, who is not a 
transferee from the tenant and does not hold under 
him, to plead that the tenant has not abandoned 
the holdiug N ALLIBHAL v SHAMRAO 902 


C. P. Tenancy Act (П of 1917), s. 219 
—Summary ejectment—Order of Deputy vommis- 
sioner—Disobedience of order—Punuishment. See 
PENAL COLE, в. L58 d 

Chota Nagpur Tenancy Act (VI of 

1908), S. 11 (4&)—Transfer of tenure—Suit 
for rent by transferee—Registration—Burden of 
roof. - 

ador section 11 i4: of the Chota Nagpur 

Tenancy Act if а transferee of a tenure or of a 

part thereof makes the requisite application for the 

registration of the transfer and tenders the 
authorised registration fee within a period of one 
year from the date of transfer, there is no bar to 
recovery by him of ien» from the date of his 
transfer, bat if he fails to make such application 
and tender within that period, he cannot recover 
by any process known tolaw any rent accruing 

-between the date of transfer andthe date of any 

subsequent application for registration. 

The burden of proving-the requisite application 
for registration in time to entitle him to the rent 


e claimed or any poftion thereof is on the plaintiff 


transferee. Pat Dupsy BmivaA Sanat Ram v, SHIVA 
Buangan Las, 2 P.L. T. 020; (1921) РАТ, 855; 6 P.L. 
J. 6:7 358 


` 
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——— S. ETT, aoplicahility of —Suit for rent— 
Tenant claiming right to receive rent on behalf of 
third person—Third person, whether necessary party. 
A tenant cannot claim the right to receive 

‘rent on behalf of «a third person from himself. 

A right to receive the rent can only be claimed 

by or on behalf of the person entitled to receive il, 

and nob by a person who is under the obligation 

to pay it. 

Therefore, where in a rent suita third person, on 
whose behalf the tenant claims the right to receive 
rent, is nob made a party, the suit is not badly 
framed under the provisions of section 77 of the 
Chota Nagpur Tenancy Act Pat Garra MANJHI 
w Рвоворн OnasDBa, 6 P. 1, J. 603; (1922, PAT. ^4 
8P LT La 1003 
Chur land—Aceretion—Title to nocrotion— 
Increment of tenure —Assertion of title by tenure- 
holder not necessary—Landlord, right of. See 
BuxcAb Anturion AND Dynuyiun RETE 4 


Civi! Procedure Code (Act XIV of 
1882), S. 248—Ezecution of decree—Notice, 
order for issue of—Order for execution —XNotice— 
Sale-—Jurisdiction. 

An order to issue notice against a judgment- 
debtor is not an order for execution within the 
meaning of the proviso to section 24x, Civil Pro- 
cedare : ode. 

Therefore, where a mere issue of notice is taken 
asan order for execation under the proviso and 
property is sold in execution of the deoree without 
issuing & notice under the first part of section 218, 
the sale is without jurisdiction anda nullity. C 
Gorupas Biswas v. THAKAMANI Dasr, 25 О, W, N. 972 


476 


Civil Procedure Code (Act V of 
1908), SS. 2 (2), 47—Evwecution proceeding 
—Intérlocutory order — Appeal. 

In an execution proceeding the judgment-debtor 
filed an objection on the srd of February praying 
for stay ofthe issue ofthe sale proolamation. His 
prayer was allowed and an order was made that 
the issue of the sale proclamation should be stayed 
pending disposal of the objection under section 47 
of the Code of Civil Procedure. ‘then onthe &th 
of Febraary next on the application of the decree- 
holder the Court, in spite of the order which it had 
made оп the 3rd of February, passed an ex parte 
order to the following effect :— 

“Let sale proclamation be issued. In the mean- 
time I shall hear the objection of the judgment. 
debtor," 

On an appeal by the judgment-debtor against this 
order: 

Held, that the order was nob appealable, as it had 
not decided any of the rights of the parties in 
regard to all or any of the matters in controversy 
between them, © JOGESH ОНАХОВА v. HEMENDRA 
Kumar Roy : 547 
S« lIQ-—Suit stayed—tnierlocutory orders 

after stay — Receiver —Injunctions-Attachment before 

judgment— Becurity for production of property. 

* An order under section 10 of the Civil Procedure 

Code staying a suit does not prevent a Court from 

making interlocutory orders, such as orders for а 
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Receiver or an injunction or an order for attach. 
ment before judgment. В SENA KAPURCHAND v, 
Pexnagi DgvicBAND, 24 Bom L. К, 1228 580 


'——-— Ss. 10, О. XXXVII, r. 5~Order 

under, when to be mae. 

Before making an order under rule 5 of Order 
XXXVIII of the Civil Procedure Code a Court 
must be satisfied that the defendant, with intent to 
obstruct or delay the execution Qf the decree that 
may be passed against him, has brought himself 
within the terms of the rule;and it is not sufficient 
that there are merely vague allegations that the 
defendant is about to remove the whole or any 
-part of his property from the local limits of the 
jurisdiction of the Court. В SENAJI HAPURCHAND 
v. PENNAJI DevicHAxD, 23 Box. L. В. 12:8 580 


S. I I—Res judicata—Administration sutt 
—Declaratory decree—Suit for distribution —Suit to 
enforce rights under decree, when maintawable 
. A guit for the enforcement of rights under д 

decree will lie if the plaintiff could not have the 
' rights enforced in some 'other way. 

In ва administration suit a decrees was passed 
declaring the shares of the heirs to the estate, the 
-amount of the funeral expenses and the costs to be 
paid One of the heirs subsequently brought a suit, 
praying that a distribution should be made of the 
shares declared by the - decree in the administration 
suit: 

Held, that the decree in the administration sut, 
being a deolaratory one, was incapablo of execution 
and that the only means of enforcing it was by a suit 
like the present, which was, therefore, maintainable 
and was not barred by the doctrine of res judicata, 
L В Mause Po Тніх т, Ko Tna Ys, 11 L. н. R. 





60 813 
S. lIlI—Res judicata~Issue decided 

against successful party. See Bunaat RENT Act, 

8, 6 231 


S. ll —Res judieata—Mortgage— Redemp- 
tion by co-mortgagor—Suit for contribution. 

One of several mortgagors, who had redeemed 
the mortgage, sued his co-mortgagors for contribu- 
tion. The suit was dismissed on the ground that 
the defendants were not jointly liable and that the 
plaintiff had failed to prove the amounts due from 
each of them In & subsequent suit on the same 
cause of action the plaintiff specified the amount 

- due from each defendant, but he stil claimed to 
recover the amount bya salo of the entire mort. 
gaged property, if necessary: 

Held, that the suit was barred by the rule of reg 
judicata. О BHAGWAN SINGH v. SHBONATH BINGE, 
24 О. О, 216 217 

S. li—Res Indicata—Question of law— ~ 

Stare decisis. 

Per Macleod, О. J.— Where there has been а 
decision on ап abstract question of law, 0, gẹ the 
construction to be placed on a section in an enact. 
ment, and not a concrete question, such as the 
construction of а document entered into between 

һе parties to a suit, it is no longera question of 
reo judicata, as & Court can form its own opinion 
ag to what the law із, but a question whether the 
principle of stare decisis should be invoked. 
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Per Shah, J.—The plea of res judicata is not 
dependent upon the merits of the reasons given 
for a particular conclusion. The conclusion, whe- 

, ther right or wrong, is binding upon the parties, 
The words of section 11 of the Civil Procedure 
Code do not lend any support to the suggestion 
that if anissue is decided under any misapprehen- 
sion of fact, it can be re-agitated ina subsequent 
suit. The seotion does not make any such dis- 
tinction between? issues of law and other issues: 
it refers generally to questions directly and sub- 
stantially in igsae and'heard and finally decided, 

Per Pawoett, J.—Semble.—Where a decision on & 
point of law, whether it be on the construction of 
a document or of a Statute ог on Common Law or 
on customary naw, once settles a question that 
arises directly out of conflicting views as to the rights 
-of the parties, it is ves judicata. В SITARAM 

' BAkHARAM MANGLE v. LAXMAN VISINU KETKAR, 
28 Bom. L, R. 749; 45 B. 1260 I 


SS. 11, 47, O, XXXIV, rr. 7, 8— 
Res judicata —Redemption decree—Second suit, 
whether barred—Preliminary decree, form of. 

A decree for redemption was passed under the 
provisions of the Transfer of Property Act with the 
condition that if the mortgagor failed to pay the 
mortgage-money within the time provided by the 
decree, he should be finally debarred from all rights 

' to redeem. The mortgage was not redeemed, and 

tle execution of that decree became barred by 
time: 

Held, that a second suit for redemption was 
barred under the provisions of sections 11 and 47 
of the Civil Procedure Code 

Per Macleod, C, J. ~There is a certain amount of 
inconsistency betweenrules 7 and з of Order XXXIV 
of the Civil Procedure Code. 

In redemption suit a preliminary decree under 
Order XXXIV, rule 7 of the Vivil Procedure Code 
ought not to direct more than this that if the 
plaintiff makes a default, then the mortgagee should 
have aright to ask for а fnaldecree either for 
foreclosure or sale as is provided for by rule 8 of 
the same Order. В Коѕнава Влмл v, BUDHAJI 

` BAKARAN, 28 Box, L. R. 1176 1004 


S. 11, O. П, r. 2, O. ХХІ, rr. 13, 
68 —Mortgage—Interest rayable monthly—Sutt for 
interest only~Subsequent suit for principal and 
interest not barred—Auction-purchaser—Mortgage 
mob notified——Mortgugee—Lien—Minor mortgagee— 
Estoppel. 

Where in & mortgage-deed providing principal to 

- bo paid after a year there is а distinct and 

. separate covenant to pay interest every month, the 

mortgagee can claim his principal when he wishes 

. to do во, but meanwhile, and for so long’ as he 

does not choose to exercise this option, the interest 
will be paid every month and the failure to pay 
interest every month, as promised, gives rise to а 
separate cause of action and a previous suit for 
interest only does not bar a subsequent suit for 
principal and interest, 

Ordinarily an auoction-purchaser purchases onl 
the right, title nnd interest of the judgment-débtor, 
but where a mortgagee in execution of a simple 
monoy-depree against his mortgagor attaches and 
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sells the mortgaged property without disclosing hig 
mortgage lien, he is estopped from afterwards olaim- 
ing that lien as against the auction-purchaser, and 
the fact that one of the mortgagees isa minor does 
not also operate to keep the mortgage alive so far 
as his interests are concerned 

Ina previous suit on a mortgage the cause of 
action consisted of the original mortgage and the 
fast that the property had b2en sold in execu. 
tion of a simple money-decree free of mortgage, 
In a subsequent suit on the same mortgage the 
cause of action was based on the mortgage bond 
and the fact that the land has baen sold subject to 
the mortgage : 

Heid, (1) that the subsequent suit was not barred 
by Order II, rule + of the Civil Procedure Vode 
inasmuch as the two cases were not based on the 
same cause of action as the facts required to be 
proved in the subsequent case were not the same ag 
required to be proved inthe earlier case; 

(2) that the claim for a simple money-decrea 
was barred either under Order ІГ, rule 2 of the 
Civil Procedure “ode, if they asked for no such 
relief in the previous саве, or section 11 of the 
Civil Procedure ойе if they did ask for such relief. 
U B Mauxse Кух Prix v. Ma Pwa Mg, а U В В. 
(1921) 62 953 





S. 11, Expl. VI —Res judicata —Hindu 
Law—Widow-——Alienation —Reversioner, suit by— 
Decision binding on other reversvoners, 

A suit by а reversioner for setting aside an 
alienation made by a Hindu widow in possession 
is bronght by him in a representative oapacity, that 
is, as representing the whole body of reversioners, 
for the protection of the estate. A decree in such 
a suit is, therefore, binding not only between the 
reversioner who brought the suit and the trans- 
feree, but also as between the whole body of 
reversioners on the one hand and the transferee or 
his representative-in-title оц the other. This is so, 
not because one raversioner must in that case be 
deemed to'claim through another, but because the 
reversioner who sues represents the others and 
Explanation VI of section !1 of the Code of Civil 
Procedure comes into operation. А Кеѕно PRASAD 
SINGH v SHEopaRGASH OJHA, 19 A, L. Ј. 749; 3 U. P, 
L. R. (A) 7 - 248 
SS. 20, i I5 —Place of &uing—Jurisdic- 

tion —Interloculory order— Revision, 

Where payment is, according to the terms of a 
contract, to be madein one place but is made in 





-another owing to the plaintiff's own default, advant. 


-age cannot be taken of that fact to give him a 
choice of jurisdiction. 

Plaintiffs, residing at Ludhiana, purchased certain 
goods from defendants at Darbhanga, Payment had 
to be made at Darbhanga but owing to the plaint. 
iffs default, was made at Ludhiana, Plaintiffs 
brought the present suit in the Ludhiana Court to 
recover compensation for loss owing to the defective 
quality of the goods supplied: 

Held, that inns:nuch as the contract was accepted 
at Darbhanga aug payment had to be made at 
Darbhanga, the mere fast 46 payment was, owing 
to the plaintiffs’ own default, actually made’ at 
Ludhiana fid not invest the, Ludhiana Court with 
jurisdiction to try the suit, 
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A High Court has jurisdiction to interfere with 
interlocutory orders, but will do so only in excep- 
tional cases. L Fram DAMRI SHAH-THAKUR КАМ т, 
Firs Runa Marn-Daaan MAr, 2 L, L.J, 555 387 


— s, 20 (b), О. VII, r. 10—Place of 
suing - Leave of Court— Procedure - Account, suit for 
—Mortgagor, liability of, to beneficiaries. 


Where in а suit for an account some of the 
defendants do not reside within the local limits of 
the jurisdiction of the t ourt in which the suit is 
filed and the Court neither gives leave nor do the 
defendants, not residing within tha jurisdiction, 
acquiesce in the institution of the suit, as provided 
under seotion 20 (b) of the Civil Procedure Code, 
and the suit cannot proceed against those only of 
the defendants who reside within jurisdiction, the 
Court can pass an order dismissing the suit, 

Under Order VII, rule 10 of the Civil Procedure 
Code, it is only in a case where the suit is instituted 
in a wrong Uourt thatthe plaint must be returned. 
Where the suit could be instituted in the Court 
if the proper procedure had been followed, the only 
course left to the Courtis to dismiss the suit for 
want of jurisdiction. 





Obiter.—Ordinarily а mortgagor or those res." 


ponsible for the mortgagor's estate will not be liable 
to account to the beneficiaries, unless if can be 
shown that the sale had realized sufficient to pay 
off the mortgage, ond left a surplus, and that the 
surplus was in the hands of the person from whom 
an account was claimed. 8 MAHOMEDBHAI 
HusEINBHA: v, ADaMs! HALIMBHAI, 28 Box. L, В. 86 
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5, 20 (D), о. XXXIX, Pa 2-—Leave 
to sue—Nolice—Contsact Act (IX of 1872), s. <7 
—Coxtract of service—Continuing contract — Breach 
—Injunction against third party—Specific Relief 
Act (I of 1877), в, 57. 

Leave to sne under section 20 (b) of the Civil 
Procedure Code can be granted without notice to 
the opposite party. 

-A contract of personal service for a fixed period 
isa continuing contract, and every day that the 
promisor breaks it he commits a fresh breach, 

Therefore, where a third party employs a person 
who із under a contract of personal service with 
another, believing innocently in the first instance 
that the person is not under any such contract, but 
afterwards comes to know of the real facts and 
continues to retain him, he is guilty of an action. 
able wrong, because from the time he learns the 
тев! facts, he knowingly procures в breach of the 
contract, 

A contract of personal service for a certain period 
of time, containing a clause restraining the person 
contracting from serving а third party during the 
period of contract, is not an agreement in restraint 
of trade within the ‘meaning of section 27 of the 
Contract Act. 

Where a third party procures & breach of a con- 
tract of personal service · containing a negative 
covenant, an injunotion can be granted restraining the 
third party from contituing to procure the breach. 

B Іхро-Вовма Оп, Етвірв, Lrp, v, Burma Om 
Ооураму, Lro, 11 L, B, В. 26 ? 
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S. 24, О. МП, r. 7-— Suit for money 
—Interest not claimed in plaint—Diseretion of Court 
to grant, 

The discretion to award interest in a deoree for 
money under rection 34, Civil Procedures Code, 
can be exercised even when no iuterest із actua ly 
asked for іп the plaint, but the d'soretion shon d 
be exercised judicial y. 

Where interest is not specifically claimed i" the 
plaint in a suit for money, the Court can grant 
interest under Order Vil, rula %, Civil Procedure 
Code, L Rup Rax v. Hareaun, 2 L, 266 898 


SS. 35, 100—Costs—Diseretion of Court 
—Exercise of discretion —lInterference, when gan be 
made— Lower Appellate Court tnterfering with discre- 
tion of First Court — Ground for interferenee in second 
appeal, 

The Court in exercising its discretion, in awarding 
costs under section 3», Vivil Procedure Vode, should 
state the principles upon which that discretion is 
exercised 

Such a discretion of the lower Court may be 
interfered with where there has been violation of 
any established principle, misapprehension of facts, 
or no real exercise of discretion, 

Interference with the discretion of the Trial 
Court by the lower Appellate Vourt in the matter of 
costs, where such interference is unjuscitled, 
is a ground for interference in second appeal 
under section 100 of the ivil Procedure \ ode 
ZABUR Анмар v, Pareu UrrALI, 3 U, Р. L. B, ХА 


S. 33— Bombay Co-operative Credit Socie. 
ties Act (II of 1912), s. 4%, т. 84—dward — Execu- 
tion— Transfer of award ~ Jurisdiction 
A Court having power to execute an award 

under rule 34 of the rules framed under section 43 

of the Bombay Co-operative Credit Societies Act 

has also power to transfer the award under section 

89 of the Civil Procedure Code. В KRISHNAJI 

SHRIDHAR v, MAHADEO SAKHARAM, 22 Box, L. R. 909 


337 


S. 47—Execution of  decree~Purchaser 
jrom decree-holder auction-purchaser, whether res 
presentative of decree-holder—Suit for possession 
of property purchased, whether barred, 

A purchaser from a decree-holder auction-pur- 
chaser is nota representative of the decree-holder 
qua decree-holder within the meaning of seo. 
tion 47 of the civil Procedure Code 

A suit by such & purchaser for possession of 
the property purchased against the representatives 
of the judgment-debtor is not barred by the provi- 
sions of section 47 of the Civil Procedure Code, 
inasmuch as :— 

(a) the plaintiff is nob a representative of the 

decree-holder, and 

(b) the matter does not relate to the execution, 

discharge or satisfaction of the decree, 

L B Mı Au Kook v, Mi Hua Mo Way, 11 L. oe 


17 














S, 47—Execution proceedings — Sale— 

© Auction-purchaser—Property not covered by sale 
taken  possession——Judgment-debtor's compluint— 
Jurisdiction, 
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A question” between a party and his own re- 
presentative isnot a question between parties and 
as such cannot be dealt with in an enquiry under 
section 47 of the Civil Procedure Code. 

A judgment-debtor's complaint that property not 
covered by the execution sale has been taken posses- 
sion of by the auction-purchaser is not a question 
between the parties within the meaning of section 
47 of the ОЧУП Procedure Uode and can be enquired 
into by the ‘‘ourt only in aseparate suit, and not in 


an application under the section, inasmuch as an ` 


auction-purchaser is not а representative of the 
decree-hdider М Panpuraxev Gorixisan 860 


5: 47—Occupancy holding, m»n.transfer- 
able; purchaser of, whether can take objection to 
executions proceedings against original tenants — 
Marfatdari rent-receipt, effect of 
The purchaser of & non-transferable occupancy 

holding, from whom the landlord has accepted rent 

for a long period as marfatdar, has locus standi, 
under section 47 of the Code of ivil Procedure, to 
take objection to execution proceedings against the 
original tenant in respect of his holding. 

he use of the word "marfat" іп s rent-receipt is 
not sufficient to resist the claim of the purchaser 
to take objection under section 47, Civil Procedure 





Code. С Gacan CBANDRA MANNA v. NAFAR ÜHANDRA ' 


Guosy 124 


SS. 48, 63—Luecution—Ruteable distri- 
dution—Limitation. 

Y. obtained a decree in a District Court. K. 
obtained a decree against the same judgment- 
debtor’ ina Munsif's Uourt, K. made а valid appli- 
cation to the Munsif's Court for execution, which 
gent the records to the District Court for rateable 
distribution. More than 12 years after the 
date of his decree, K applied to the District Court 
for rateable distribution: 

Held, that the application for rateable distribution 
was not barred under section 48, Civil Procedure 
Code, as it was поб 2 fresh application but was only а 
continuation of the proceedings before the ‘unsif, 
M VaNTALA VERRARAZU л. KURUVELDA BSUBBARA- 
уоро, 41921) М W. №. 507; 41 M. L. J. 378 493 

: ss. 55 (4), 11$9-- Execution — Arrest. оў 
judgment-debtor— Security realized. 

if the security has been realised under an order 
of the Court under section 55 (4 or in the first 
instance consists of а cash deposit, the judgment- 
creditor may ask the Court to execute the decree 
under section 146 against the money lying ia Court. 
But the Court may, in exercise of ‘its discretion, 
refuse to make an order in favour of the judgment- 
creditor. В Авро HusskiN EssurALLI v. D. J. 
Mister: & Со., 25 Bos. L. R. 1263 618 
S. 7 3—Rateable distribution. 

Section 73 of the Civil Procedure Code does not 
contemplate a rateable distribution between decree- 
holders and any persons claiming to be creditors 
but who have not established their claims by prov- 
ing them and obtaining decrees. й. B V. P.T. 
REDDYAR v. V. В. M. ARUNACHALEM OHETTY, 10 L B. 
В. гыў; 18 Вов L. T.z 0 ` 417 
rat — 5..73, о. XXI, т, 11 (2) - Rateable 

distribution—Applicaiton for rateable distrib@tion, 

whether application for execution, DL 
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One of the conditions which must exist before 
a decree-holder may be entitled to a rateable dis- 
tribution is, that he must, prior to the receipt o 
the assets, have applied to.the Court by which the 
assats are held for the execution of his decree, and 
such application must be in the form prescribed 
by Order XXI, rule 11 (2) of the Civil Procedure 
Code. . 
An application for rateable distribution cannot 
be deemed to be an application tor ex3cution of the, 
decree, NI DWARKADAS v. Guasinam, 17 Niu. R 118 
53 
———— S. 92, scope of—Suit for declaration that 
defendants are not trustees and for injunction— 

. Sanction not necessary. * 

Section 92 of the Civil Procedure Code restricts the 
powers of an individual to bring a suit of a particular 
nature without observing certain formalities, and, 
therefore, when u point is takea that: particular 
вці5 із ofa nature coming within the provisions of 
bhub section, before the Court can bar the suit for 
want of necessary sanction, the Court must be 
satisfied that the suit comes within the actual four 
corners of the section, That section provides very 
distinctly that only in two cises does the section 
apply: either there must be an alleged breach of 
any express or constructive trust created for public 
purposes of a charitab:e or religious nature: or the 
direction of the Vourt must bs. deeme! necessary 
for the administration of any such trust 

A suit fora declaration. that defendants are nob 
the properly appointed trustees of a trust and for 
an injunction restrainiug them from interfering 
with the management of the trusb is not a suit 
falling within the scope of section «2 of the Civil 
Procedure Code. B NickantH DvRao v RAN- 
KRISHNA VITHAL, 23 Bow L R 8765 352 
——— S., 9Z—Trustee, removat of—Trustee and 

archaka, combination ef offices ot —Specific trust 

— Surplus income—Deed, construction of 

Generally speaking, the office of archaka should 
not be combined with that of the trustee of a temple, 
for in such cases there would ba no authority to 
supervise the work of the archaka. But such a 
combination is no ground for removing a trustee in 
the Madras Presidency, as here, in such cases, thero 
ia а practiceof appointing a committee or some other 
authority to supervise the management 

A deed of gift addressed to Sri Swamivaru, the 
god ofa temple,-said: "I have dedicated land as 
maniam for conducting your daily naivadgam and 
deeparadanat by archaka P.,.......80 he shall 
cultivate the same every year and use the produce- 
thereof. he, his sons and grandsons shall enjoy the- 
same for ever and render the daily nawadyam and: 
deeparadanai of Sri 3wamivaru:" Я 

Held, that the donee wasthe god of the temple and 
not the archaka and that the surplus income after 
performance of naivadyam and deeparadanai reverted 
to the temple and the archako: had no claim to'it.. 

Semble:—Where there is a gift to a corporation or 
an individual and’ the donoe is to perform- certain 
charities out of the properties which aro the subject 
of the gift, any surplus income left after perform. 
ance of the charities indicated*aocrues to the benefit 
of the donee - М MUTTEYI SniNIYASACHARAYULU' U - 
DINAYAHI PRATYANGGA RAQ- . > : ВІ 
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S. 104 (2) О. XLII, r. 1 (Ww); 
б; XLVI, r^. 7 —Ordergranting review — Appeal, 
second, not maintainable 
An -order passed by a lower Appellate Court 

on appeal against яп order of a Court of first 

instance granting a review is final under section 

104, sub-section 2, of the Civil Procedure Code and 

there is no second appeal to the High  ourt. B 

Buopan TaxANAPPA KASTURI v ТАУАХАРРА GANGS 

Бам, 23 Bos L R, 1286 563 


S. I 10— Decree. of first Court modified— 
"Leave to appeal to Privy Qouncil—Decree of 
` affirmance. 

Ina suit valued above Rs 10,900 a decree of a 
High Court which modifles the decreo of the lower 
Court, to whatsoever extent, although confirming the 
findings of that Court, is not a decree of affirmance 
within the meaning of section 1:0 of the Civil 
Procedure Code and the party prejudiced is entitled 
to grant of leave to appeal to the Privy Counoil. 
A Buaewan &тхөн v. AnraHaBAD Bank, Гтр, 2 U. 
P, L, R. (А.) 868; 19 A. L, J. 3; 48 A. 220 


`$» LI1O0—Privy Council Appeal—Decree 

‘partly modified and partly affirmed —Leave to 

"appeal against portion affirmed—Party prejudi- 

` cially affected, right of. 

‘In granting leave to appeal to His Majesty in 
Council a High Court has to look to the substance 
and: see what is the subject-matter of the appeal to 
His: Majesty i in Council, 

` Where in а suit valued at above Rs. 10,000 = 
portion of the decree is modified by a High 
Court in favour of an applicant and the other 
portion is affirmed prejudicially to him, he is not 
entitled as of right to appeal to His Majesty in 
Council against that portion of the decree of the. 
High Oourt which is in affirmance of the decree of 
the lower Court. A Kaman. Мати v. BirHAL Das, 
20 A. L. J, 9 916 
I 15—Decision of issue as to Jurisdiction 

Interlocutory. order— Reviston, 

An order iz a suit deciding an issue as to 
jurisdiction ngainst the defendant is an iuter. 
looutory order and as such is not open to revision. 
О Бнүлм SUNDAR v, SHEOAMBAR Ban, 24 О. C. E 
S.lI5-—Finding of fact without taking 

evidence, 

-A Court cannot соте toa finding on a question 
of fact without taking any evidence, especially 
where. there is no affidavit on the record and the 
parties.are not agreed, © jasaw Saga v Sepik 
MONDAL 8 




















S. 115—ншуһ. Court, power of, to treat 

‘second appeal as revision. 

A High Courtin the exercise of its discretion is 
entitled to treat a second appeal which | is incom- 
petent as an npplicatión for revision © МАНАТАР 
Dast v. MADHU Scpan SAHA 712 

(0 om S. Í 135—Materíal point mot considered — 

Revision. ; 

Where in deciding tha апөаыоп„оЁ limitation &. 
Court fails to consider? the material point’ which 
arises in the case, its decision is liable to ba set 
aside in revision. L B Saws Hua Gri v. San Dwe, 
10 L. B, B. 332 ` 36 


` 
í ; 
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S. l 15—Punjab Oourts Act (IX of 1919), 
з 4 —Order directing verification of written state- 
ment and payment of cosis—Decision of * 'case"— 
Revision. 

An erroneous order directing a defendant to sign 
and verify his pleas according tolaw would probably 
not be open to revision, but when such an order is 
accompanied by an order directing the defendant. 
to pay a certain sum as costs the order amounts 
to a decision of a "case" and a High Court will 
interfere with the order in revision. L, Barwawr 
Sinan v Tra Bran 207 
S. 115—Revision—Applicatiot to | with- 

draw suit with liberty to bring fresh suit—Order 

—Jurisdiction, exercise of. e 

In simply making an order “allowed,” on an 
application to withdraw a suit with liberty to bring 
a fresh suit without considering whether there was 
any or what dofect in the suit or what other reason 
existed on account of which the suit was likely 
to fail, a Oourt cannot be held to have exercised 
its jurisdiction i in the matter of the application and 
to have considered and decided it А RamswaT 
ULLAH v DHARAM SINGH 948 
e 115 — Revision — Arbitration —Arbitrator 

given widest powers —ÁAward— Private inquiry, vali. 

dity of—Order superseding award-—Illegality amd 
material irregularity. 

Where the parties to a suit have given the 
arbitrator the widest possible powers and have ek. 
pressly bound themselves to abide by his decision, 
in whatsoever manner he might вее fit to arrive at 
it, a Court, in superseding the arbitration and 
trying the case in the ordinary course, on the 
ground that the arbitrator in giving the award 
has made “private inquiries" into the subject. 
matter of the dispute behind the back of the 
parties, assumes jurisdiction in the case which the 
parties have removed from its cognizance and made 
over, unconditionally, to the arbitrator and in thus 
ignoring the terms of the agreement of reference, 
it acta illegally and with material irregularity. A 
Husatis ВАКЅН v  LacmmwaAN Das.MaTHRA Das 

934 

S. 115 —Revision—Ex parte decree set 
aside—Jurisdiction. 

No application for revision lies against an order 
setting. aside an ew parte decree, asthe validity of 
such an order can he attacked in an appeal 
from the final decree passed in the suit. A KALLU 
v. NADIR Bagsh, 13 А. L. J. 307 527 
S. IL [5—Revision —Interlocutory order — 

















` Remedy. 

No revision lies against an order requiring 4 
party to pay certain damages on condition cf 
getting an- adjournment, with ап. order that-tha* 
case will not be taken up ugless the amount.is pni l. 

Ifthe amount directed by the Courtto-ba pail 
is not paid and the suit is dismissed, the remedy 
of the ‘plaiatid is b» attack the interlocutory ог1зг 
in apvaal agaiast thi de:ree divnissing the anit. ^O 
NARENDSA BAHADUR SINGA о, PHABAY in, 120 C, 
216 211 

— S. I i5 —Revision—Rinity, another, oven. 

Nhots another rame ly is орзп toa pa. бу, Jourt 
will not entertain an application for revision. A 


I © Baspeo Sanar v. SARASWATI : 483 
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S. 115. — Revision— Separate remedy open. 
A High Court is very slow to inteifere in 
revision under rection 1 4, Civil Procedure оде, 
where a separate remedy is open to the party 
The section applies to jurisdiction alone, the irregular 
exercise, the non-exercise or the illegal assumption 
of it. The section is nob directed against questions 
of law ог fact in which the question of jurisdiction 
is nobinvolved. WI Venrara VrRRARAZU о KURU- 


VELLA SUBBARAYUDU, (1220) M.W N. 507; 4: M. L.J 
378 š 493 


—— 8, 115,0. 1, re 10—Quesion of law 
— Meaning and effect of document — Parties, adding 
of —Jurisdiction, refusal to ewercise— Revision. 
The qu@stion as to the meaning and effect of 

a document is a question of law and is not 

within the scope of the revisional power given by 

section 115, Civil Procedure Code, 

Where a Court, in exercise of the discretion given 
to it by rule 10, Order I, Civil Procedure Code, refusea 
to add a party to a suit on the ground that it 
would be ёоо late to do во, ib cannot be said that 
ib refuses to exercise a jurisdiotion vested in it by 
law. С Ras CHARAN MoHAJAN v. JIBAN in 


SARMA 63 


S. 115, O. VII, r. ТО —Plaint returned 
by both Munsif and by Small Cause Vourt— 
Revision, 

A piaint was returned by a Munsif for presenta. 
tion to the Small Cause Court. The Small tause 
Court algo returned it, on the ground that a ques- 
tion of title to immoveable property was involved 
in the case. Tho Munsif again refused to entertain 
it. The plaintiff went up to the High Court in 
revision against the last order of the Munsif: 

Held, that the whole case being before the High 
Court, it was entitled to make such an order ag 
would enable the plaintiff to have his action tried. 
Pat Bazaur RARMAN v. ÁATHAR Hussain, 2 Р, L.T. 


789 














ы S. 115, о. XXI, Yr. 63—Revision— 
Res judicata—Jurisdiction—Hmecution of decree— 

Objection dismissed for default—Order, final. 

A wrong decision on a question of res judicata 
is not an exercise by a. ourt of а jurisdiction not 
vested in it by law so as to entitle the person 
aggrieved by it to apply for revision 

An order dismissing an objection for default is 
just as much final, subject to a regular suit being 
fled under- Grder ХХІ, rule 63 of the Civil Pro. 
cedure Code, as if it had been dismissed after con. 
test. : O Kupar Nara v. боки Nara 51хон, 24 О. 0. 
218 S 209 
- S, 115, О. XXIII, r. [—zreave to 

withdraw suit with liberty to bring fresh suit 

Format defect not disclosed— Material irregularity 

—Substantial injury—Revision. 

A Court acts with illegality or material irregu- 
larity if, on the mere allegation of there being а 
formal defect in the plains but without that aefect 
being disclosed and without satisfying itself that thore 
is such в defevt іп fact, іс givesa party 10 s sujt 
leave to withdraw from it with liberty to brfug a 
fresh suit on the same cause of action, Sach an 
order to withdraw,} however can be interfered 
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with in revision only if the High Court is satisfied 
that it has caused, or is likely to cause, the defend-, 
ant substantial injury © Kiganmoyr Dasi v, HAMA 
Naty Par f 556 
S. 115, о. XXVI, r. 2.— Revision— 

Interlocutory order—"Case"—Ezamination of wite 

nesses —Commission—Discretion—Material irregula- 

rity. : . 

The word “oase” is deliberately used in section 
115 of the Civil i'rocedure : ode in place of the 
word "suit" or any other such expression, becnuse 
it is an expression of wide application and would 
cover everything that would require to be dealt 
with by the - High Court in the exercise of its revi 
sional jurisdiction. | 

The High Court has power under seotion 116 io. 
deal with interlocutory applications and will do во. 
by way of setting aside the order complained of, 
when по appeal lies directly from the order and 
sufficient grounds exist peremptorily calling for its 
interference, even though the substance of the order 
may be one that could be brought up on appeal: 
from the final decree in the suit The Court should 
not, as an ordinary rule, interfere with orders passed 
in the exercise of a discretion, provided there has 
been some attempt at any rate to exercise that dis. 
cretion judioiatly 16 should not interfere unless” 
irreparable damage would be caused by holding its 
hand ` 

‘tt is open toa Court, in the exercise of its dis. ; 
cretion, to refuse an application to examine witnesses 
on commission, bat it must in fact exercise the 
discretion and satisfy itself as to the materiality ог. 
otherwise of those witnesses. Therefore, where a’ 
Court, without having any evidence before it to 
judge whether the witnesses are material or not, . 
comes to the conclusion that they are not, and 
dismisses the application for their examination by 
commission, it isan error of procedure amounting 
toa material irregularity which brings the case 
within the revisionary powers of the High ‹ ourt, 
L ВВЕ M. M. Cuerry Кнм v. P. L.N N. NARA- 
YANAN Онкттү, 11 L, B. R. 65 821 
S. 115,0. XLI, rr. 23, 25 —Remand 

—Reviston. . 

Where an Appellate Court makes an order re-' 
manding a suis for re-heari.g under О; бег XLI, 
rule 2#, Civil Procedure Code, in a case in which: 
the proper order should be a remand under rule 
25 of that Order, the Court cannot be said, having 
regard to the inherent power of the Court to maka ' 
а remand, to have acted without jurisdiction in' 
making the order so as to justify interference by : 
a High Court in revision under section 116, Civil 
Procedure Code. С ATUL CHANDRA BEAL v. Ko. 


BADALI 436 
SS. 132, 133, о. XXVI, P. JA 
Pardanashin lady— Witness —-Eaamination —Com« * 
mission—Chotce of place of examtnation—Oonsent 
order Mistake — Kevision, у E 
Pardanashtn ladies have по right to decline to 
be exumised беіосе а Commissioner as witnesses 
at any place othet than at the place or places of 
their owu choice. . М я S 
Ап orde» by conseab can be revised or varied' in 
ciroumstances showing that the consent hal been 
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given under a misapprehension or mistake. © 


Kurtipati Roy v, DRARANI Monas Mooxesses, 18 C. 
448 228 





SS. 
—Елесийоп application dismissed 
Restoration—Inherent power, 

Section 141 of the Civil Procedure Code does not 


141, 151—Execution proceedings 
in» default— 


‘apply to execution proceedings, so as to empower 


the Court to restore to the file under Order IX 
an application for execution which has been dis- 


‚ missed in default, 


A Court, however, has inherent jurisdiction under 
seotion 181 of the Civil Procedure Code to restore 
to the file an application for execution which’ has 


. been dismissed in default for the ends of justice 


‚ ment is valid. NM HARDAL v. NARAYAN 


and to prevent abuse of the process of the Court. 

An order of restoration of an application dis. 
missed in default revives the attachment which 
camé to ап end on the dismissal of the execution 
application and an auction sale without fresh айак 
4 


S. 145 —Surety — Execution. proceedings— 

"Under an order of Court,” meaning of. 

Where, in approving of a surety, the Court im. 
poses а condition, the surety can be compelled to 
fulfil that condition in execution proceedings, under 
section '45 of the ‘ ivil Procedure Uode, without 





‚ апу second formal order being passed against the 
. principal. 


Similarly in the cases contemplated. by clauses 


‚ (a) and (b) of section 145 there із no necessity for 


a second formal, or even informal, order to the 
principal to perform the decree or restore the 


. property. The surety can be proceeded against as 


-in'clause (c) of section 14, 


Soon as the deoree is capable of execution, ‘or the 
property becomes liable to restitutiun or the ova- 
dition requires fulfilment. 

The expression "under an order of the ‘ourt,” 
which ‘applies equally 


to the payment, of money ‘and the fulfilment 


: of a condition, in each cise refers to the origi .al 
- order of the Vourt, and does not refer, in геврзоў of 


the condition, to the. original order imposing it, 


: and, in respect of the payment, to a second order 


` Kaan v GULAB KHAN 


'* Section 151` of the 
: meant to' enable yourts to contravene distinet pro- 
visions of law. 


N AMOLAK 
430 


151 —Pre-emption decree— 


to be passed in subsequent proceedings. 
Sao v, KABHINATH 


SS. 148, 
Payment not made' within time — Decree, 
Entension of time —Qourt, power of. 
Where а pre-emptiun decree becomes final owing 

' to the failure of the pre-emptor to pay the purchase- 





` money withia the time limited in the decree, no 


Court has any power bə alter its terms во as to 
` extend the time allowed for payment, 1. Vatau 


2+2 
151 —Inherent power of Court. 
Jivil Procedure ойз is not 


—— $, 


о BHAGWAR SINGH v. DHEONATH 
, Binaca, 440, J. 215 217 
— S: [5] — Wrong order 
tution —Inherent powers, 
Section 161, Civjl Procedure Code, empowers в. 
"Court to.interfere for-redressing any ` grievance® 
“that follows as the result of ‘a wrong ordsr woen 
“ip Ras ^ beed sot aside A Ооцгь would otherwise 


set aside —Rssti- 


` ` „ ^ 
d > 
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Ъз permitting its proceedings to be made the cause 
of injustice and oppression, if it allowed a party 
to continue in pussession of property which would 
not have been put in his possession but for its 
wrong action WN SuzikisaN v. SUNDAgB M * 732 


О.І, r, 8 —Ejeciment. suit on behalf of 

. community—Notice to members of community —Leave 
of Court —Procedure - Bombay Rent (War Restric- 
tions) Act (II of 1918), s. ОЛЕ ee fide 
and reasonable pur pose. 

Where an ejectment suit is " brought on behalf 
of a community, notice of.the institution of: the 
suit must be given to all members of the com- 
munity having an interest in the suit and the 
permission of the Court must be obtained for filing 
the suit as provided in Order I, rub 8 оѓ the 
Civil Procedure Code A member of the communi- 
ty isnot entitled to bring such a suit in his own 
name merely because the Board of Management 
of the community has authorised him to give notices 
and file ejectment suits on behalf of the community, 

Where certiin premises belong to a community 
it cannot be said that the community requires the 
premises for their own purposes reasonably and 
bona fide, within the meaning of section 9 of the 
Bombay Rent .“ar Restrictions Act, if the intention 
is to turn out the existing tenant and put in one of 





the community, & ATMABAM v, NARAYAN, 28 Bos. 
L, В. 972 555 
O. I, t. 8, scope of —Caste—Question 





affecting caste member inter-se—Suit by some tn 

representative character, maintainable—Caste meeting 

not held prior to suit does not bar suit. 

Order I, rule 8, Civil Procedure Code, applies to 
a suis by persons belonging to a caste seeking to 
enforce their rights, whether ‘the rights are against 
third parties or between the members inter se 

Order i, rule -, does not require the person seek. 
ing permission to sue in a repre4en:ative capacity 
to obtaiu formally beforehand the authority of 
those whom he is seeking to represent Shere is 
nothing in the general law which requires the 
plainciff to call a meeting of the caste berore bring- 
ing his suit. 

Per Napier, J.—The object of Order I, rule ?, is to 
provide a. simple means by which as many persons 


` as possible, who are members of the sume community 


final— ` 


orars equilly interested in certain affairs, can be 
brought together and a judgment can be given 
which will bind them all The rule is applicable to 


. Cases Where one person seeks to represent a number 


of other persons who agree with him in the con- 
tentiun which he has raised in the suit as to the 
rights of the various members of the commanity 

Six persons, members of a community, olaimed, 
as ` plaintiff, i in & suit, that the removal of an idol 


' from ita usual place to anew erection was an 


M 


infringement of their individual rights as members 
of their caste by defendants, six other members of 
the caste, who had removed the idol. 16 was con- 
tended for the defendants: — 

v -That Order (, rule « could uot be applied to | 
as case like the. presenv regarding the property * 
' ogrned hy a quas corporate body like. a caste, 
inasmach as, there was only oas legal person, viz, 


. the oaste and that ір was wrong to consider it as 
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a case of "numerous parties" being interested in the 
‘suit; 

(2) That withous holding a caste meeting aud 
‘withoyt obtaining from it а resolution anthorising 
the bringing of this suit, the suit was not meintain- 
able and should be dismissed: 

Held, overruling the contentions . 

(1) that Order I, rule &, applied to the case and 
that the suit was properly brought in a representa- 
tive character : 

(2) that the suit as framed was maintainable, 
inasmuch -as, there was no provision of law which 
required that the plaintiffs should have, as a pre- 
requisite to their suit, held а caste meeting and 
obtained from it a resolution authorising the in- 
‘atitution ofethe suit. 

Рег Napier, J.—1t may be pleaded as a defence to 
the suit and it may be that the plaintiffs, if they 
are unable to prove that they have got a support 
of the majority of the caste cannot succeed in getting 
the religf which they seek. М Sivatwat PERIYAVA 
v, МАМА OHUNA VELMURUGA NADAR, 20 M. L. т. Г 

8 


О. Il, r, 1—Partition suit—Subsequent 
suit relating to matters within ‘partition suit not 
maintainable. 

A party to a purtition suit cannot, after a decision 
Чп that suit is given, be permitted- to file sub. 
Sidiary suits against the other party on matters 
which in the ordinary course would be relevant 
questions іп ће partition suit. 

Jf a charge of negligence is brought by a party 
in a partition suit against a manager, that is а 
matter which should be dealt with in the suit when 
‘accounts are being taken. There is по warrant for 
‘such a question being left outside, leaving it to the 
option-of the aggrieved party to file another suit if 
he so chooses, В GonanBcHAND CHHOTIRAM v RAN- 
NATH CHHOTIRAM, 23 Bom. L. R. 117: 99 


O. И, r. 2—8ш by co-sharer for recovery 
of specific plot on basis of partition— Partition, not 

4 roved—GSubsequent suit ўст partition. 

A purchaser of a half share in a joint plot 
sued for the recovery of я specified half of 
‘the plot against his co-sharer, on the ground that 
in а partition between the defendant and the 
"vendor of the plaintiff the portion in suit ‘had-been 
‘allotted to the Iutter. it was heli that the 
partition ‘had nob -bèen proved, but t.e plaintiff's 
title to a half share in the portion in sut was 
declared. -Upou this the plaintiff sued for partition 
of the entire plot: 

Held, that the subsequent suit was not-barred 
by the provisions of -Order -Il,-rale + ofthe · ivil 
Procedure : ode, inasmuch as the causes of action in 
‘the two suits were dierent, L..B MAUNG-LU THA 
a. Miosa Fo U, па, B. Б. i 174 
——— s. M, Pa 2O—Service of summons by 

jiüit--Registeréd, letter rejused—Hx parte decree — 

Denial of receipt — He-trial, 

Service by registered posb.is abany time & poor 
‘substitute for persenal-service, which is -directed by 
"he Code. It is allowed to-litigants-ds а -natter 
‘of ‘donventiénce. - в 

Where ‘an gò pate serso is Passed against в 
defendant on ‘evidence that the summons was sent 


” 








-fbin 02588, : 
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io him by registerad post and ret:rned refused ` 
and the defendant subsequently appears and denies e 
that the packet was ever tendered to him by the 
postal authorities, the Couzt ought to ses aside the 
ew parte decree and direct a re-trial. В SUNDER 
SPINNER v Makan Bauna, 22 Bòm. L. R. 605. 386 


О. VI, r. I 7—Amendment of plaint, 
However liberal the Court may be in allowing 
amendments in the interest of justice, an amend- 
meut will not be allowed which would prejudice 
the rights of the opposite party existing ut the 
date when the proposed auiendment 18 10 be mude, 
e.g., a right acquired by virtue of the Statute of Limi. 
ation. Pat бїхєн: Ram BIHARI LALL v. AGENT 
East INDIAN nAlDWaY C0, 2 P. L. T, 679 145 


О. VI, к. d 7 —Amendment of plaint. 

The main and almost the only object of allowing 
an amendment of the plaint is to avoid multipli- 
city of suits, to prevent the filing of two suits 
when the dispute, whatever itis, can be settled 
in the one already iostituted without unfairness to 
either party М SuroBaksH SINGH v. Ad 





———— О, vH, ru 0 7— Amendment of plaint— 

Claim, time-barred, 

The rule to be followed іп allowing amendments 
of plaints is that if the cliim sought to be in. 
troduced by amendment is an entirely different 
oanse of action oris something totally fresh. and 
distinct from the elaim:as originally mode, and is 
cne that was not heard of before limitation expired, 
the amendment уоп барве injustice by depriving 
the other party of.a legitimate defence and ought not 
fo be allowed If, however, isis nothing more than 
the origiualulaim in another form, and is one thatthe 
other party has hid already to meet, nə injustice is 
caused, the result berug merely to withuraw from 
the defendant ац advantage he ought never to 
have recerved,.and the amendment ought to be 
allowed, L t$ MA E Grwz v, Ma Le Wa, 18 BUR. L, 
T. 201 Е 29 
О. МІ, к. 1 7—Amendment of pleadings— 

Discretion оў Vourt—High Court, wnterference by. 

To allow the amendment of pleadings is in the 
discretion of the {ouro before whom the case is 
being tried and, piovided that díseretion is exer- 
Ossu ја a judicial manuer, & High Oourt in 
appeal or revision will not interfere with its exer- 
owe, La 45 JAMNADHAR BALDEYDASS Figs v, BURMA 
Raruways Uo, 10 L, B. Rydo4; 15 BOR. ia P." v0 

S | 393 
О. VI, r. 17—Piaint--Amendmént in 

absence of defendants. ` ў 

When а plaut 1з amended in accordance with 
än order of the court in the absence of defend. 
auis Lhe amendment should be given effect to, 
unless it can be snowa that the defendants woujd 
be, in any way, prejudiced. С аков ALI v. ASKAR 
ALL А зоб 
О. VH, rs 7—Sust jor possession as heir— 
Failure for tllegitimacy— Maintenance may be fixed 
im the same suil. $ 
Where-plainsiff’s guit-for.possésaion as heir of hia 











* father fuils on account.of-his illdgisimacy, it is ‘desir. 


able that the question of his maiutenance should be 
determined 10 the same litigation rather than he be 


4 
. t 
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driven to institute a separate suit for it. 

YANDANSINGH v, PRANSINGH 

« УП. P. 1Q—Piaint —Claim arising 
outside jurisdiciion—Procedure— Ancestral home 
within jurisdiction, effect of. 

When а plaint corsists of a claim within the 
jurisdiotion and also a claim outside the jurisdic- 
‘tion, that portion of the plaint which is outside the 
jurisdiction should be treated under Order VII, 
rule .0, of the Civil Procedure Code as though it 
was a distinct plaint by itself. 

The mere fact that the ancestral home of persons, 
"who are really residing outside the jurisdiction of 
a Court, is within the jurisdiction of that Court, 


N Sue0- 
897 








does not give jurisdiction to that Court, А KisHort 
‘at v. BAM SUNDER, 19 A. L. J 822 688 
О. IX, rr. З, 4-—-Suit dismissed in 


absence of both parties— Application for restoration 

— Notice to defendant not necessary. 

In the case of an application for the restoration of 
a case under Order ІХ, rule 4, where the сазе was 
-dismissed under Order IX, rule 8, in the absence of 
both parties, notice to the. defendant is unnecessary. 
© Rams Lar v. Кевно Ram, 24 О, О. 247; 90. L. J. 


-53 
O. IX, rr. 6; 7, 11 —Procedure—One 
defendant absent—Ex parte proceedings orderéd — 

Subsequent appearance —Ex parte order, whether 

to be set aside, 

Where on a particular date on which a case is 
taken up for hearing a defendant is not ‘present 
and an order is made that proceedings be taken 
‘against him ew parte оп thát date, that does not 
ipreclude him from appearing at a later stage in the 
Suit so long as an ел parte decree has not been passed 
against-him and joining with the other parties that 
the case may be referr d to arbitration and it is not 
necessary for him to have that: order set aside, A 
Mannu v. 'Ёоввт, 25 A. L. J. 89 958 
2——— Ө. IX, rn. 13—Ex parte decree—Appeal— 

Jurisdiction—Original Court cannot set aside decree, 

Where a decree of the Original Court is once 
merged inthe deciee of the Appellate Собі; the 
original decree no longer subsists and the Trial 
Court has no jurisdiction to set it aside. 

In в suit to which there were three defendants, a 
decree was passed against two of them after con- 
test and against-thé thid ez parte. After the 
-üáppeal of the contesting defendants was dismissed, 
‘the third defendat: applied to the Origiual Court 
to ket aside the eg parte decree : 

Held, that the Trial Court had no jurisdiction іо 
. get aside the decree which had merged in the 
déoree of the Appellate Court. О MAHABALI PARSHAD 
vy, BALBHADDAR BiNGH, 24'0. C. 282 303 
—— Q. IX, г. I3—Reviston—Ex parte decree 

set aside—Jurisdiction. 

Order IX, rule 13, of the Civil Procedure Code 
does not give a Court jurisdiction to set aside an 
em purte decree afainst a party who had fall 
knowledge and notice of the suit, А KALLU v. 
Napr Бакен, Ө A. 1, J. 007 527 

. «ХХ, к. 4—Judgment of Small Cause 

i contents. of. 

A Judge deciding & case in a “Small Cause Court 
‘oan, under Order XX, rulo 4 of the Civil l'rocedure 
Code, redace. his remarks to a minimin and. they 
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need not contain more than the points for determina- 
tion and the decision thereon, but this minimum 
must be intelligible. Pat SunapHasi Dasi v. Hart 
CHABAN MARTON, (1921) Рат. 293; 8 P. L, T, 122 226 


-— О. XXi, к. 2 —Adjustment of decree 
Application by judgment-debtor—Denial of adjust. 
ment by decree-holder —Procedure—Oral agreement 
аз to adjustment —Execution Court, power of— 
Evidence Act (I of 1872), з 92. 

On an application by a judgment.debtor under 
Order XXI, rule 2, Civil Procedure Code, asking 
the Court to issue notice to the decree-holder 
to show cause why an adjastment of the decree 
should not be recorded, the decree-holder, when 
brought into Court by such an application, 
must show good cause why it shoulf not be 
granted. Prima facie the decree-holder shows 
good cause when he denies that there has been 
any satisfaction or adjustment of the decree, but 
the judgment-debtor is entitled to produce evidence, 
with a view to satisfying the Court that the decree. 
-holder is not speaking the truth and the decree has 
as а matter of fact been paid up or otherwise ad. 
justed. 


An oral agreement as to the mode of satisfaction 
of a decree, not performed by either party till the 
date on which the decree is asked to be recorded 
to have been adjusted, cannot successfully be set 
up so as to prevent a decree-holder from pro- 
ceeding with the execution of the deoreo. “7 e 

A Court executing a decree cannot’ enquire into 
oral agreements entered into between a judgnient- 
debtor and. his decree-holder as to the mode of 
satisfaction of the decree, inasmuch as an Execution 
Court cannot substitute a different deored for 
the one which it is called upon to execute, ‘or give 
ihe decree-holder in place of the decree under 
execution some sort of а decree for specific per. 
formance of a contract orally entered into. . 

Per Walsh, J,—An inchoate contract, which, if 


-oompleted, would bar execution ofa decreo, cannot 


be pleaded asa bar to execution under Order XXI, 

rule 2, nnd the judgment-debtor cannot claim that 
the contract should be completed and then be invok. 
ed in bar of exeontion. 

Àn oral mutual agreement in substitution, of .a 
decree offends against section ¥2 of the "Evidence 
Act, inasmuch as a new agreement is clearly a 
matter contradicting or varying the terms of the 
TUS decree, A Lacnumin Das v, Ras Naru, 20 

65 


OQ, ХХІ, r. 2—Ex»ecution of decree—Pay. 
ment out of Court—Üertification, 

"Thé mere statement ‘in an application for the 
execution of a decree that payments towards 
satisfaction of the decree have ‘been made out of 
Court, does not amount to an application for certifi. 
C Dwaura NarH Paur v; Врх, RISHI, 








О. XXI, r. 2—Ezecutiowof decree—Pay- 
ment out of Court— Failure to certify, effect of. 
Where in exécution of a decree a payment or 

adjustment is.made out of Court, the decree-holder 

may at any time certify the payment or 
adjustment; or the judgment-debtor may, within the 


3080 
Civil Procedure Code—1908—conta: 


. prescribed ‘period, inform the Court.of such pay- 
‘ment ог adjustment and apply to the Court to 
issue a .notite tothe decree-holder to show cause 
why such pryment or adjustment should not. ba 
rectrded, if, however, the payment or adjustment 
is neither cértified by Ње deoree-holder nor recorded 

` atthe instance of the judgment-debtor, the Execut- 
ing Court cannot recognise if and the 

execution of the decree will proceed as if no such 
payment or adjustment had been made £$ GHAkRY 
v. GOWRAYA, 23 “ом. i, В 981 490 


— Q, XX, r. 2—Payment out of Qourt— 
Certification — Limitation — Limitation Act (IX of 
› 1908), s. 20, applicability of. 

Part payments іп reapect of a decree for money 
may be®certified by the decree holder in his appli- 
. oation for execation of the decree. ' 

The part payments and the certification must, 
however, be made before the application for execution 
_is barred by limitation and although the decree-holder 
- may either apply to cartify payments before the ex- 
. eoution or may. do soin his application for execution 
.of the.deoree, the provisions of section 20 of the 
Limitation Act are in no way affected. . = 

A decree was passed on the zist December 19'4 
and, provided for the payment of а cartain 
sum of money,in віх instalments from 1522 B.S, 

The application for execution ,of the decree was 
` made on, the ist April 1019, ie., more than three years 
“after the date ofthe decree. But the decree-holder 
, relied upon three payments, namely, the instalments 

of 1322, .323 and 1844 B. S. Thess part payments 
wera evidenced by „letters written and signed by the 
‘judgment-debtor himself, and they were made 
_ within three years of the decree and within three 
„years of the present application for execution, and 
‚жеге certified by. a petition presented on the 2^th 

July 19.9, which was made a part of the application 
“for execation: me . 

Held, that the application for execution was uot, 

barred by limitation, © Mapas Монах ВАМІККА 
' v, HARU ban KCNDU | 7 


О. XXI, rr. 22, 90--Ezsecution. of 

decree-— Notice—Apptication to set aside sale.. ` 

The notice required by Order ХХІ, rule' 22, із 
necessary to give jurisdiction һо sell in execution 
апа the: rule is- sufficiently complied with 
where all ‘the - co-tenants *judgment-debtors live in 
‘the same house and sume of them are minors, whose 
guardians- ad litem have died and no new appoint- 
‘ment has been made in, the execution proceedings, 
ifthe notice is delivered to all of them at’ their 
house. M up IN 

An application to веб aside a sile.on the ground 
that there was no guardian ad Мет of a minor.in 
, the execution, proceedings comes. under thé, provi- 
“sion of Order XXI, rule du, of. the Uivil Procedure 
“Code. C Fax: Bnusas Bavian v. Вовечова Матн 
k Das, 85 0. L. J. 9 


, 








з, able. property—Agricultural . produce —Produce in 
hands.of third.party —Produce in hands of judgment- 
debtor — Attachment, + А Е 

. Аль, attaohment.of agricultural prodace- in, , tf 

` hands of а third party can, ba-made in aovordance 


+ With the provisions of Order XXI, rule 45, Civil Pro. 


INDIAN oasi. Жж 
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cedure Code, and not in accordance with the pro- 
visions of rnles 44 and 45, which are npplisable only*in 
-cases where tha agricultural prodace із in the hauds 
.0f the jwigment-debtor. The words “moveable 
. property” in rule 45 ara very сэ npeehensive in their 
‘meaning and comprise agricalsural p-oduce. S 
BiggcHaND v SiJiNDAs, 15 8 LR 28 1007 
5 о. XXI, е. 5), О. XXX, г. 8—3ust 
a32inat firm—Person served ai partner —ÁAppearance 

- «under protest —Procedure 
Where a person appears ualer protast under 
Order XXX, rule 8 of the: Vivil Procedure Code, he 
hs a right to ask the Court to decido the ques 
tion whether or not he is a partner in the, defend- 
ant firm, Heis not bound to wait till the plaintiff 
obtains a decree against the defendant firm and 
applies for ledve to trke` out ‘execution against 
him under Order XXI, rule 50 of the Code. B 
ViraapDAS v HaxsR'J, 43 Box. і, Н, 1419 683 


7 O. XXI, r. 53—Evecution of decree’ by 
attachment of another decree—-Huvecuting decree- 
holder vepresentative of attached decree-holder— 
Bums deposited in respect of attache decree op2rate 
‘as satisfaction of decree sought to be executed— 
Interests, ceasing of. . р . 
The holder of а decree which is sought to be 
executed by the attachment of another deoreo is in 
Jaw the representative of the holder of the attached 
decree. . . oe 
‚А. held а decree for money.agaiast B,, who held 
“a decree for sale in enforcement of a mortgage 
againss C A attached in execuvion of his own 
dectee ths decree held by B against C. who from 
time to time ` brought into Court sums of money 
for satisfaction of the decree held against him by 
B: ` 








ni * Hela, that the monies brought into. Court by 0, 


у ftom time to time, operated ag satisfaction, pro tanto, 


-Tof both the decrees aid that, consequently, interest 
ceased to run not merely under the decree held by 

' B against О., but also under thé decree held by А. 
` against B, from the dates of the respecriye deposits. 
‚С Mapay Mogan’ Dey о. BISHNUPADA DEY, 33 U. L. J. 
` 109 | : “pe 780 
——— О. XXI, r. 57 —Erecution proceedings— 
Attachment —Sale — Attachment, flaw in, or absence 


of, effect of, o .. 
The words of rule 614, Order XXI, ‚вте not 
exhaustive and exclusive in respect of the property 
“that a Court may order to be sold „An auction. 
sale cannot,: therefore, be invalid merely because 
; of a flaw in the absence of an attachment N 
‚ HARLAL 0, NARAYAN : 20 
im О. XXI, r. 57—ИлесиНов proceedings — 
x — Qollector—Power to dismiss execution application in 
default, 
A Uollector is invested with all the powers which 
“the Court may exercise in the exacution of the 








5 . decree.” . These include the power to dismiss under 


2 
о. XXl, rr. 45,45, 44, 4 3—Move- ` 


rule o7 of Order XXI, but do not inciuda the 
.powera to investigate claims made or objectiona 
| preferred under rule 33, becauge sush an investingvion 
would not be in the execution of the deoree. A 


, HARLAL v. NARAYAN: . - Y 
O. XXI, r. 53 -Erecution of decree ~ 


Attach nint ~Clain procezdings Iwostigation, 
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' Jn inyestigating -claims to attached property the 
duties of the Court are confined to ascertaining 
who .was in aetaal possession of the property. at 
the time of attachment: it will not go into the 
qnestibn whether that possession was fraudulent 
or void "L B Ho Syaw Warne v. P, В, Р. L. Снеттт, 
18 Bus. 1. Т, 2:4 68 


O. XXI, r. G3— Title suit —Court-fee 

The plaint in a suit of ihe nature indicated іа: 
Order XXI, rule 64, of the Code of Civil trocedure 
is not chargeable with an ad valorem Court-fee but 
with a fixed Court.fee of Rs, 10, © Gor AsMATER 
KuaruN v. HABIBULDA 


О. XXI, r. G?, О. XXII, r. 4— 
Claim proceeding3—Objection rejected —Title suit— 
Legal representative of deceased décree-holder' not 
impleaded— Decree . 

A certain objection having been rejected in claim 
proceedings, the objector filed a regalar suit to 
establish his title and obtained a decree. Before 
the institution of the sait one of the decree-holders 
had died, but the plaintiff refused to implead' his 
legal representative as a party to the suit: i 

‘Held, +1) that the legal representative of- the 
deceased decree-holder was not bound by the decree 
in the title suit ; Е 

(2) that so far as the deceased decree-holdér was 
concerned, the order rejecting the objection in claim 
proceedings had become fial under Order ХХІ, 
rule 63 ofthe Civil Procedure Code. L Pryara Lat 
v. MAZHAR KHAN 359 
O. XXI, r. 90 —Decree. for possession of · 

immoveable property not immoveable property—Sale 

of such decree—Application to set aside sale not 
maintainable, ` 

W.A decree for possession of immoveable property 

is not immoveable property within the meaning of 

Order ХХІ, rule +С, of the Code of Civil Procedure. 

Consequently, an application will not lie for setting 

aside a sale of such в decree under the provisions 

of that rule. C BIRENDRA Матн Mirra v. UMA 

OHARAN BANERJEE 

О. XXI, r- 93—XEaecution —Auction-sale 
—Judgment-debtor having no interest in property 
sold—-Auction-purchaser cannot recover by suit from 
decree. holder 
The purchaser at an auction sale, held in execu- 

tion of a deoree, cannot recover by suit from the 

decree-holder the purchase-money when itis found 
that the judgment-debtor had no interest in the 
property sold © Віріх Benar: бноѕн v, Наві’ 

Onaran Gnoss 628 

О. ХХІ, rr.. 57, 99—Bombay Rent 
“(War Restrictions) Act (11 of 1918) — Ejectment 
decree —Execution—Obstruction—Sub-tenants. 

P A landlord suing for possession of premises let 

may- find it advantageous to join в ће persons 

in possession of the premises, to avoid difficulties 
which may otherwise arise when he attempts to 
execute his decree, bus there. is nothing in the 

Bombay Went (War Restrictions) Act which gives 

persons’ in possession through the tenants в better ` 

right „Бо obstruct the execution of the decree than 
they had apart front the Act. 

„Where а landlord obtains a decree for ejectment 
against his tenant, persons claiming as sub-tengnts 
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under the ‘latter are not entitled to obstruct the * 


execution of the decree on the ground that they 

are entitled to protection under the provisions of 

the Bombay | ent’ War Hestrictiohs Act asagainat 

their immediate lessor. В JAFFERJI IBRAHIMJI v. 

Mrvyapiv MANGAL, "+ Bom. L. R. 1251 

— О. XXII, rr. 4, [O—Preliminary 
decree—Judgment-debtor, death of, .before final 
decree—Legul representative—Rule applicable, 

Rule 4 of Order ХХІ! of the Civil Procedure Code 
applies only to caeesin which по, decree at all has 
béen passed to all other cases of devolution, whe- 
ther by death or іп any other way, гше 1U of that 
Order is applicable. Where, therefore, between the 





passing of a preliminary and final deoree in а suit, " 


the judgment-debtor dies, and more than віх moriths 


after his death an application is made toe bring his‘ 


legal representatives on the record, such application 
falls under rule 10 and is not barred by time. 
TurARAM v Tu&ARAM, 17 N. T. R 81 





appellant—Substitution—Abatement. " 
No limitation is provided for the Official Assignee 


N 
07 © 
O, XXII, r. 8 —Appeal—Insolvency of : 


to appear and apply for substitution ja the place © 


of a debtor appellant who, during the pendency 
of his appeal, is adjudicated insolvent, or for the 
debtor to appear and apply for the restoration | of. 
his name ой the record after the adjudication is 
annulled. Until an order is obtained under Order 
XXII, rule 8 of the Civil Procedure (ode, the pro- 
ceedings cannot abate, and must be deemed to 
continue. 
685; 43 A, 621 


O. XXIII, r. L—Appeal withdrawn— 
Fresh suit. . 





A Kauns Lat v, RAMESHAR, 19 A. L*J, . 


Where an Appellate Court passes an order stating ' 
that the appellant withdraws from the appeal and ' 


directing that the appeal be withdrawn under 


Order XXIIT, rule 1, of the Civil Procedure : ode · 


the order does not amount to an order giving per. 
mission to withdraw ihe suit with liberty to bring 
a fresh suit, .O Buacwan Since v Suazo Nera 
Sıxan, 24 О. О, 215 217 


О. XXIII, r. I—Jurisdiction— Decision 
by competent Court— Parties bound — Withdrawal 
of suit with liberty to bring fresh suit—Order per. 
miiting withdrawal cannot be questioned in: subae. 
quent suit, І 
Where juriadiction is conferred to determine a 

particular question and the Oourt having jurisdic. 

tion determines it, he decision is binding upon the 
parties, whether right or wrong, until it is set 
aside by some process known to the law in that 
suit. This may be done either by review of judg. 
ment or by appeal or revision, where such procedure 

is permitted by law in the partioular case. 1 

cannot be done in a collateral proceeding. 
in all cases where an order is made under Order 

XXIII, rule 1 2 of the Civil Procedure t ode, 

it must be presumed, in the absence ôf Troof to 

the contrary, that the Court was sat'sfied that the 
conditions in one or other of the sub-rules (aJ or 

(b) existed. In order successfully to challenge the 





ejurisdiction of the Court in such а case it is nob ' 


suf€cient merely to point out that no reasons are 
assigned by the Court in making the order, but that 
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in fact none of the conditions laid dowa iw clauses 


(a) and’ (b) of sub-rule (2) of rule Г o£ Order XXIII . 


were present. 
An order passed under Order XXIII, rule 1 (2), 
of the Civit Procedure Code with jurisdiction, even 
. thougů wrongly made, is not a nullity and its valid. 
ity cannot be qpestioned in a subsequent suit be- 
tween the parties in respect of the subject-matter 
of the first suit. Pat Ras Kuwar Manvony RAM 
KuüELAWAN BINGE, (1922) Pat. 17; 8 P. L. T. 8$) 337 


- О. ХХЇП, г. [гелос to withdraw 

part of claim. . n 

The plaintiff apptied for leave to withdraw from 
a part of his olaim with liberty to bring. a fresh 
suit on ‘the ground of misjoinder of causes of action 
and partieg The Court, though it found that there 
was: no misjoinder of causes of action and parties 
as alleged in the petition, granted the leave prayed 
for without stating any ground for allowing the 
same: 

Held, that under the circumstances the Court 
ought wot to have allowed leave to the plaintiff to 
withdraw from part of the claim. © Gora CHANDRA 
BANDYOPADHYA v, BzNopE BeHaRY Roy MANDAL 


82 


- O. XXIII, г. 1—Withdrawal of suit with 

liberty to bring fresh suit—Payment of costs — 

‘Specified time—Non-payment of such costs within 

time does not bar fresh suit —Procedure, 

Where a plaintiff is allowed to withdraw a suit 
with liberty to bring a fresh suit on his depositing 
the costs of the defendant within a specified time, 
but the order contains no direction. to the effect 
that on failure to pay within that time the suit 
will stand dismissed, the non-payment of such 
costs within the specified time does not bar the 
fresh suit. The only course to be adopted by the: 
Court in such a case is to stay the hearing 
of the fresh suit. until the costs are paid, and, 
when they are paid, to proceed with the trial. o£ 
the suit. © Des Kumar Roy v. BgsNATH BARNA 

738 
O. XXiil, r. 3, О. XLI, r. I (m) 
—Üompromiss of suit —“3o far as it relates io the 

suit,” meaning of—Decree, embodying matters not 

-relating to suit—Remedy, proper—Execution pro- 

ceedings—Objection cannot be taken, 

The:words “so fer as it- relates to the suit" in 
Order XXILI,rule 3: of the Civil Procedure Code, 
mean “so: far as it relatos. to the adjustment or 
settlement of the matters litigated.in the Suit", and 
there is nothing to prevent, that settlement taking 
any form which ‘isJawful and fairand: satisfies the 
parties. · ‘ 











Where a compromise embraces matters not re 
lating to the suit and the decree following such 
compromise gives reliefs which are not unlawful 
but which conld.not have been given if the suit 
had been decided after trial, objection to the decree 
cannot be taken in execution proceedings. The 
„aggrieved party has its remedy by way of appeal 
ог by means of a regular suit. L B Ахл Parser 
BHa.v SOMASUNDRAM SERVAT, 10 L. B, R, 319; 13 Bus: 
L. T. 170, . E 

: 2 
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O. XXV, r. l—Security for costs—Per- 
manent residence outside British India. ы 
À plaintiff, whose permanent residenco is outside 

British India, cannot escape an order for seourity 

for costs under Order XXV, rule 1 of the ' ivil 

Procedure Code, on the groand that he has taken 

up his residencein British India for the . purpose 

of prosecuting his suit  .$ НАКЕ MAULABAKSH 0, 

Kursua, 23 Bos, L. 8. 1°53 Оз 


О. XXIX -Railwaus Act (IX of 18 0), 
8s. 140, 141— Suit against Railway Оотрапу— 
Form of suit. 

Sections 140 and 141 of the Railways Act 
merely set forth the manner in which notices may 
be served on a Railway Administration, Order 
XXIX of the Civil Procedure code deals with the 
subscription and verification of pleadings in suits 
by or against a Corporation and with service ona 
Corporation. They say nothing about the manner 
in which the suit itself is to be framed. The form 
under which a Company should be sued is given 
in Appendix A to the First Schedule to the Civil 
Procedure Code Pat Srxgu: Вам BIHARI LALL v, 
Acenr Hast INDiAN Rarnway Co, 2 P.L, T 125 
О. XXXII —Ezecution. of decree—Minor 

judgment-debtor—(uardian ad litem, absence of— 

Irregulanity : 

The provisions of Order XXXII of the Civib 
Procedure Code relating to "snits by or agaiast 
minors” have no direct application in proceedings 
in execution after the rights of the parties have 
merged ina good and valid decree The “lis” in 
respect of which it is essential thata minor de- 
fendant should be represented by a duly appointed 
guardian is at an end after the decree is passed, 
and in determining whether a minor is sufficiently: 
represented in the execution proceedings a Court 
is at liberty to look at. the substance of the trans 
action, C Faxr BEUSAN BHUIAN v, SURENDRA Nata. 
Das, 86 0. L. J. 9 25. 


^ O. XXXIII, r. 2—Leave to sue as pauper 
-—Burvival of right Substitution. . | 
The right to make an application to sue as а 
pauper ів а personal right and does not survive to 
the heirs of the pauper. An application for sub- 
stitution in the place of a deceased applicant for 
leave to sue as a pauper is, therefore, not maim- * 
tainable, though there is nothing to prevent the * 
heirs from making a fresh application for being  . 
alléwed to sue as paupers © Jatinpra NATH .. 
Снове v, SouRINDRA МАТН MITRA 63 . 
тъл О. XXXIV, г. 5. See LIMITATION Act, 
‚Вон, I, Авт. 181 
———— О. XXXIV, r. б – Mortgage-decrea— 

Personal decree — Ёшес\йїо®. 

Where a decree was passed against the members 
of a joint family, which purported to be a mortgage 
decree so far as the father's share was concerned’ 
and a personal decree so far‘as the shares of the 
sons were concerned: 

‘Held, (t that the decree could be executed 
against the sons’ shares and that so far ag those 

eshares were concerned, a .separate dearee under 
Order XXXIV, rule 6, of the Civil Proçe lure Оойе 
waa uot nedesfary;- ` з ct ГЕКЕ 











* 
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*` (2: that so far as the father was concerned, a 
decree under Order XXXIV, rule *, was necessary if 
the decree-holder desired to proceed against the prop- 
erty of the father other than the mortgaged prop- 
erty. fat KnisHNA Prasap v. RAM PRASAD SINGH, 
2 P. L. T, 716 62 


O. XLI, r. 23, scope of—Remand— 
Appeal—Inherent power of remand—Discovery of 
documents—Procedure—Practice. 

The policy of the Allahabad High Court has 
always been to allow as wide a meaning as is 
reasonably possible to the provisions of Order XLI, 
rule <3 of the Civil Procedure Code. 

Where a District Judge remanded a case without 
purporting to be exercising inherent jurisdiction and 
without giving any reasons for it, he was presumed 
to have acted under the provisions of Order Xul, 
role 28, and it was held that an appeal lay against 
his order. 

Quære —Whether District Judges have an inherent 
right of remand under section 151 of the Civil Pro- 
cedure Code and whether an appeal lies from an 
order of remand made in the exercise of such a 
right ? | 

Per Walsh, J —The machinery for discovery con- 
tained in the Civil Procedure Code is practically 
the same as contained in the Rules of the Supreme 
Court of' Bngland 16 is provided and intendsd for all 
cases, butis is peculiarly appropriate and essential 
for cases, where the plamtiff suing for an account 
may beeither one partner suing another, or an 
agent suing his principal, who keeps no account of his 
own and is necessarily without requisite materials 
and documentary evidence which is necessary for 
framing issues and for proving his claim. The first 
step which he ought to take is to apply to the 
Court to compel his opponent to disclose on oath all 
the materials and relevant documents in his posses- 
sion and to produce them for his inspection before 
the trial, or he may apply for the appointment of a 
Oommissioner, A Gogut Prasan Har PnasAD v. 
Ram Комав, 19 А. І, J. v71 ‘878 


О. XLI, г. 25—Appellate Court—Re- 
trial, when to be ordered. 

An Appellate Court has the power to order 5 
re-trial, but that course should not be adopted except 
iw exceptional circumstances and where the Code 
does not provide an adequate procedure. © Rapua 
KaxTA Das NANAK v, РвАкАви Снамрва Durr 599 


O. XLI, r. 27, scope of —Appellate Court 
—-Fvidence, additional, admitted without recording 
reasons-—Remand. 

The provisions of Order XLI, rule 27, Civil 
Precedure Code, are -directory only and not 
maydatory. 

Where an Appellate Court, without recording’ any 
regBons as provided ín Order XLI, rule <7 of the 

^Oivii Procedure Code, admitted in evidence a 

Khatian taken from a Hecord of Hights published 
after the decision of the’ case by tae First Courb 
and there was no valid suggestiow why the Khatian 

-ghould not be, admittéd: . 2 
Held, that under the circumstances there was no 

ground to remand the case. © HAHIMUDDIN KAZI V. 
Ranga Govinda BHOUMIE 238 


^ А 
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O. XLI r. 33, applicability of—Appeal 
—Defendant not impleaded —Relief against such 
defendant. 

Having regard to the provisions of Order XLI, 
rule 23 of the Civil Procedure Code, an Appellate 
Court is not prevented from giving relief to a 
plaintiff-appellau& ag against a defendant against 
whom there is no appeal. The power conferred 
by that rale should bo exercised where, as the result 
of an Appellate Court's interference in favour of the 
appellant, further interference js required 50 adjust 





. the rights of the parties in accordance with justice, 


equity and good conscience. © Bixkax Кыш 





- — О. XLI: г, 1 (m)—Deereewmbodying 
mattors not relating to suit—Hemedy, proper— 
Execution proeeedinga— Objection cannot be taken, 
See ANTE, О, XXIII, в. 8 39 
O. XLV, r. 13 (d)—Decive of High 

Court—Appeal to Privy Council—Decree quzcuted 

and possession obtained —Proceedings in levenuc 

Court to eject judgment-debtor —High Court, power 

of, to stay. 

Where in execution of decree of a High Court, 
under appeal to the Privy Council, possession is 
obtained by the decree-holder, and he sues in tho 
Beavenue Oourt to eject the defendant from certain 
sirand khudkasht lands, the proceedings in the 
Revonne Court do not come within proceedings in 
execution of the decree, but are consequential *on 
the decree of the High Court and the fact that pos- 
sossion was obtained; and the matter is not within 
Order XLV, rule 18 (d/, of the Civil Procedure Code, 
A Caur Ram v. RAM SINGH 152 
O. XL VII, r. [—Consent decree—Fraud 

—Heview— Suit. 

An application for review ofa consent-decree is 
maintainable on the ground that the decree was 
induced by fraud, although in the majority of cases 
it would'be more conveinent if relief, is sought by 
way of sait. i| CHANDRA Monin GHORAI v. Po. 
SUSNA Каман MAITY 259 


O. XLVII, ia 1—Review—Application 
before Judge other tham one who passed order— 
Ground for review. 

The object of allowing a roview із not to allow a 
further appeal, but to provide a means whereby the 
Judge who has passed an order may rectify а mis- 
take that he has made, Ifthe review comes before 
another Judge, the mere fact that that second Judge 
might happen to disagreé with his predecessor is not’ 
a sufficient reason for granting a review. 

In order to succeed in reviéw before a Judge 
other than the Judge who passed the order sought 
to be reviewed, it is necessary to satisfy the Court 
not only that the orde- complained of was wroug, bat 
that there is good reason for supposing that the 
Judge who passed the order oomplained of could 
have been persuaded thet it was wrong, B 
Ma Kyaw v. Ma Кух, 4 U. B. R. (1921) 27 895 

—— 0. XLVI, Pa [—Review —Application 
granted Appeal—Finding of fact—Appellate Court, 
* power of. 

Where a Court grants an application for review 
of judgment after coming to the necessary findings 
offact on a consideration of legal evidence, it ig 
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not for an Appellate Court to examine the evidence 
afresh and consider whether it was such as would 
have convinced that Court, © Амвїкл CHaBAN 
Haze’ v, Brasri ВАМ RATHI 219 
——- O, XLVII r. I—Review—Discovery of 

new and important matter and evidence—Judg ment 

delivered after decree to be reviewed not new matter 

— Jurisdiction. 

When an appligation is made for the review of 
a decree on the discovery of new and important 
matter and evidence, the ground of amendment 
must, at any rate, be something which existed at 
the date of the decree Consequently, a judgment 
delivered after the decree sou4ht to be reviewed 
is no matgrial on which an application for review 
can be based and a Court has no jurisdiction to 
review the judgment of its predecessor on such а 


material © KALI PRASANNA GUHA OHOULHUBI 7v. 
BuacaBATI DEBYA 324 
Sch. П, para. l—Arbitration AU 





parties nct joining vn reference — Award not valid 

To render an arbitretion award a valid award, 
all the parties interested in the snit must join in 
the reference; where only some of the parties agree 
to refer the matters in dispute in a suit to 
arbitration, the award following on such reference 
is void. 42 DEBENDRA Natu Biswas v, JoGEYDRA 
Nata Biswas 221 





para. I—Arbitration, reference 
to—Parties, necessary. 

Where an objection is made to the attachment of a 
property in execution of a decree by a third person, 
the matter cannot be referred to arbitration unless 
the judgment-debtor is also a party to the refer- 
ence, A Baspso Sanat v SARASWATI 409 


^ paras. 5, I7—4dbitration— 

Order of reference not passed —Consent—Objection— 

Estoppet. 

Where a party has gone to arbitration in a case 
in which, ifit had refused to go to arbitration, an 
order of reference would have been made under 
paragraph 17 of Schedule 11 to the Civil Procedure 
Oode, it is too late for him, when а difficulty arises 
at a later stage of the proceedings which has not 
been provided for unless an order of reference has 
been made, to dispute the right of his opponent 
to obtain an order of reference under paragraph 7, 
or, in other words, the mere fact that the objecting 
party has gone to arbitration as though an order 
of reference had been made without insisting upon 
the order of reference, is conclusive against him 
if his opponent should at any later stage require 
an order of reference in order to file an application 
for some further step to be taken by the Conrt, 

In order that the powers under paragraph 5 of 
Schedule II of the Civil Procedure ode shall be 
exercised, it is necessary for an order of reference 
to be made under paragraph 17, А Baacwan Dass 
v. GuRDAYAL, 19 A. L. J, 828 


para. [0—Limitation Act (IX 
of 903), Sch. I, Art. Lis—Arbitration—Award — 
Notice to defendant. . 
A decree passed in terms of an award, without 

giving notice ty the apposite party and before the 

expiratjon of pho (img allowed by Artiglo 168 of 
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Schedule I to the limitation Act for an applica, 
tion to seb the award aside, is bad in law MANE 
Ramv am Asray, 74 О.О 28;%0 L TAK ^0 
— —— Sch. H, paras. 15, 22—drbitration 

— Stay of suit— Arbitration impossible— Court, power 

of. 

Where a suit is stayed in order to enable an 
arbitration to proceed and the arbitration sub. 
sequently becomes impoesible, the Court hus power 


- fo remove the stay and proceed with the suit. B 


IRL 


283 


Sch. HI, rr. ГІ, 7 - Proceedings pend- 
ing before Col ector  Eucluston of time Execution 
application - Continuance of previous proceedings — 
Limitation. 

The period, during which proceedings are pend- 
ing before a Collector, cannot be excluded in a 
case where no provision has been made under 
rule 7 for the satisfaction of the decree and where’ 
the decree-holder has not been deprived of his 
remedy even temporarily. 

An execution application which is for the con- 
tinuance of the proceedings which were stopped in 
the previous application is within time, if filed 
within three years of the closure of the previvus 
proceedinys. 

Where there are two mo tgage deceres on the 
same land and the ollector makes prov»ion for the 
satisfaction of only one of those decrees under 
paragraph , Schedule !li, ‹ ivil rocedure Unde, the 
holder of the other decree cannot ciaim exclusion 
of period under paragraph 11 (4), Sche.ule Ill, 
Civil rrocedure Code М BHAURAO v LAHANU 


555 


Сэт поп carrier — Railway | Negligence — 
Evplosives Act (IV of 1984), rules jramed under — 
Explosives booked for despatch by pas.enger train— 
Delay Special damagea—Ccntract Act (1X of 1512), 
88, 207, 724 —Agent— Authority —Raílways Act (IX 
of inm ), 8 7-—Barlee 

~ A consignment of goods described as “Patakha 
fire-works" was accepted by a Kailway olerk for 
conveyance by pas-enger train from Cawnpore to 
Allahabad: Hailway freight at parcels rate was paid, 
and a Railway receipt issued to the consiguor 
‘Ihe Railway discovered subsequently that the con- 
veyance of goods of this nuture by passenger train 
was forbidden and that they could only be con- 
veyed by goods train. Meanwhile, the consig iment 
not arriving, the consignor who intended to sell the 
‘fire-works’ on the occasion of a festival sent a 
telegram to the Railway Authorities, who replied 
that the goods were still lying at : awnpore as they 
could not be sent by & passenger train and that 
he should either remove the packages or authqrise 
their despateh by goods train, but he took no action 
and the goods were despatchet’ by goods train and 
arrived at Allahabad about a month after the date 
on which they were booked, Тһе consignor was 
notified to take delivery on payment of additional 
freight at goodg rates, but he refused to take 
delivery, and the Hailway, after notice to him, sold 
the goods by auction, Ороо this the consignor sued 
to recove® from the tailway the price of the goods 
and special damages: 


LAXMAN v. Mansunava, 23 Bom L. R 631; 45 В 





. 


; ^ 


. 


- Vol. LXIV]. 


Common carrier—coneld, 
"Held, (1! that the contract to carry the goods, 


„ enterel as it was with an authorised agent of the 


comrany, was a valid contract: that although the 
officials of the Nailway bad under a misnpprehen- 
siom accepted the goods for conveyance by passenger 
train, thereby committing the Railway to break the 
law, the Hailway could not escape the liability for 
not carrying out the contract in so far аз it was 
capable of porformance within the law by despatch 
of the consignment without unreasonable delay by 
& goods train; 

(C1 that the Railway could not disclaim their 
agent's authority to the detriment of the consignor, 
and having accepted to convey the gooda by ordinary 
parcels rates, they were not justified in making a 
demand for additional freight, and that the consignor 
was justified in refusing to take delive y and that 
the Railway having retained his goo!s and dis- 
posed offthem to a third person, were liable to 
compensate him for their value; 

(+) that, in the absence of a guarantee by the 
Bailway that the goods would reach before any 
particular date, andof notice by the consignor at 
the time of consignment that the goods were re- 
quired in connection with а festival, the consignor 
was not entitled to special damages and that he was 
entitled to ordinarv damages for the non-delivery of 
goods within reasonable time; 

(4 that uuless the object of the sender was 
specially bronght to the notios of the carrier or 
circumstances were known to the carrier from 
which the object ought in reason to have been 
inferred, so that the object might be taken to have 
been within the contemplation of both the parties, 
damages could only be recovered for the natural 
oousequences of the failure of that object A 
Fazat [nABE v, Bast INDIAN Ry, Co, ly A. 1. J. 654; 
43 A. 628 863 


Companies Act (МП of 1913), s. 4— 
Partnership See CAUSE OF ACTION 447 


——— §. 91В —Allotment of shares— Resolution 
— Directors interested in allotment — Voting, effect of — 
Quorum—Articles of Association. 

No director is entitled to join in forming a 
quorum for the consideration of matters in respect 
of which ho is not entitled to vote. 

The Articles of Association of a Company required 
a quorum of at least three directors for a directors’ 
meeting. Ina meeting in which five directors were 
present в resolution was passed, ‘that the 2UU shares 
which have not been takon up, be sold at the rate of— 
per sharo to’ three direotors present in that meeting in 
certain proportions, In accordance with this reso- 
lution shares were allotted to the three directors, 
In the Company coming under liquidation an appli- 
cation was made by liquidators for rectification of 

athe register by deletion of the names of the three 
directors from share-holders with respect to the 
shares allotted о them by the said resolution on 
the ground that the allotment was invalid as there 
was no quorum by reason of the three directors 

being interested in the contracts or arrangements. 16 

was alleged on the other sid» that the allotment of 

shares was в совігасё and tifat the resolution was 


‘ in effect’ three contracta of allotments to each 


the three directors and that four, directors were 


^ ` 
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entitled to vote for allotting shares to the fifth and 
to form a quorum for that purpose: 

Held, 1 that an allotment of shares was & cone 
tract and that the three contracts were the subject 
of one vote recorded in one resolntion and that one 
vote was not divisible into three votes, «firstly, 
because in fact it was one vote and not three, 
secondly, because each of the contracts was not 
considered separately on its merits, and, thirdly, 
because each director was interested in the allot- 
ments to the other two and probably voted for them 
in consideration of an allotmen® to himself; 

12) that although there were three contracts there 
was only one arrangement ‘for the disposal of an 
unissued block of shares and the resolution dealt 
with the matter as such: . 

44 that whether tho subject-matter be considered 
as three contracts ог ав one arrangemefit, the three 
directors were not entitled to vote and that there 
was no quorum and the resolu'ion and the allotments 
were invalid. В Sig Honguusz A. WADIA, In re, 28 
Bos. L В, 1104 933 
Comnpromíse-Barríster cannot 

case without special instructions, 

A Barrister has no authority to compromise a 
cace without the consent of his client. LB Haroon 
v ЕвпАнім, 13 Вов L.T, 224 528 
Consent order—Aistake— Revision. 

An order by consent can be revised or varied in 
circumstances showing that the consent had baen 
given under a misapprehension or mistake. С 
КнітрАТІ Roy v, DOARANI MOHAN Mookersrg, 48 
С. 448 228 


Consideration --Mortgage - Receipt of con- 
sideration admitted, beiore Sub-Registrar — Burden of 
ртооў — Question. of law —Appeal, second. 

An executant of a mortgage-deed admitted receipt 
of full consideration before the Sub-Kegistrar ab 
the time of registration, but at the time of mutation 
he denied receipt of the whole consideration, with 
the result that mutation in avour of the mortgagee 
was refased. Upon this the mortgagee sued for 
possession and the mortgagor pleaded that a large 
portion of the consideration had not been received 
by him. The Trial Court placed the onus of 
proving payment of consideration on the mortgagee 
: Held, that, as the mortgagor had admitted 
receipt of full consideration before the Sub-Registrar 
and had not denied receipt of the whole consideration 
at the time of mutation and in his pleadings, the 
burden of proving non-receipt of the consideration 
should have been placed upon him and not upon 
the mortgagee. 

Held, also, that in this case the question of onus 
was a question of law which rendered the second 
appeal competent. L Gaxea Кам v Buna, 2 L. 
249 801 


Construction of decree for profits. 

MESNE PROFITS I 
——- of aeed —Morigage-- Sale—Intention. 

The question whether a transaction is @ mere 
mortgage in the form of sale depends upon the 
intention of the parties which may be found in the 
deed itself, or gatkered from the circumstances 
enttending the transaction in each case, C Mannar 
Caran Das v, НАЛАМ: Monan Das 


compromise 


See 
OI 
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Construction of document—arbitration 
clause in contract—" Dispute," meaning of. 


A dispute implies an assertion of a right by one 


* party and а repudiation thereof by another. 


E 


A contract for the sale of goods contained an 
arbitration clause in the following terms “Any 
dispute as to damage, difference, inforiority, short 
quantify or measure or defect or amount of allowance 
to be referred to arbitration ........... The buyer 
had the matter referred to arbitration, formulating 
his complaint in the following terms: “goods not 
proved as correct goods in terms of the contract, 
basis and shipmentjsamples uot produced, goods of 
pach shipment are numbered serially and not in 
rotation" . `. ; 

Held, that inasmuch ag there was at no stage an 
assertion by ‘the appellant that the goods had nob 
been supplied according to the contract, and as 
consequently there was no repudiation by 
the respondents of any such possible assertion 
thero was no "dispute" which could be validly 
referred to arbitration according to the terms of the 
arbitration clause in the contract. © CHANDMULL 
GoxESHNULL v, NIPPON MUNKWA KABUSHIKI EH 


88 C. L. J, 645 


Contract-Indeni, construction — of—Relation 
between indentor and person supplying goods— 
Privity of contract—Breach of contract—Damages, 


Plaintiff signed an indent form addressed to the 
defendant containing the following clauses: ~ 

“ү, Thereby request you to instruct your agents 
to puyohage for me in Europe and Japan (if possible) 
ihe undermentioned goods on my account and risk 
upon the termg and limits stated below, 

"2, It shall be optional with youragents to execute 
the whole or any part of this order and if more than 
one report is given to me, the last one to be con- 
sidered as binding оп me. Each lot or shipment -to 
be considered a separate contract, 

8, Terms of payment. I authorise you to draw 
upon me for the total amount of invoice, in draft or 
drafts at 30 days’ sight at current rate of exchange, 
and such draft or drafts, I bind myself to accept on 
presentation and pay at maturity. In the event of 
the goods arriving before the drafts become due І 
agree to retire the same. .No claim shall be raised 
by me before I accept and retire the bill or bills, 

4 Should I fail to accept or pay at matnrity such 
draft or drafts I authorise you ог your agent to 
dispose of the documents or goods either by private 
sale or public auction on my account and risk, with 
or without any further notice,and I hereby bind 
myself to make good any loss or deficiency that 
may arise from such sale all expenses together with 
usual brokerage and interest, waiving all claim to 


any advantage thereon.” 
Afew days later defendant informed plaintiff 


' that his order had been placed. 


The goods anived in due course from Eu-ope 
and the shipping documents, together with a draft 
for the total amount of the invoice, were presented 
to the plaintiff, The plaintiff accepted the draft, 
The defendant was drawee in case of need. The 
plaintiff failed to retire the draft on due date, 
А few months later the defendant, after nice to 
the plaintiff, retired the draft and obtained posses. 
pion ofthe goods, The plaintiff thereupon offered 
. 
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to pay the total amount of invoice and demanded. 
delivery of the goods, The defendant replied 
saying that the 
Subsequently the dofendant sold the goods. The 
plaintiff bronght the present snit for delivery of 
goods or the amount of difference between the 
market value of the goods on the date he offered to 
pay the total amount and the amount due by him on 
the draft and in the alternative for damages for 
breach of contract in case it was held that the 
property in the goods did not pass to him : 

Held, (1) that the defendant which accepted the 
indent became the plaintiff's agent to place his 
order; 

(2) that the privity of contract was established 
between the plaintiff and the London firm with 
whom the order was placed and that the plaintiff 
bevame the purchaser from the London firm; 

(3) that the propsrty in the goods remained with 
the London firm as long as the draft was not taken 


up; 

(4) that the defendant had no right to cancel 
the contrach and retain possession of the goods as 
his own after he retired the draft as the original 
сомга" of purchase and gale still existed ; 

(5) that the property in the goods pass 
to the defendant when he ROS ihe pron 
&nd under clause (4) of the indent the defend. 
ant was entitled only to dispose of the goods 
on the plaintiff's account, that until he did so. 
the plaintiff's right as purchaser to the goods on 
payment existed and the defendant had no right to 
refuse the tender made by the plaintiff and that the 


plaintiff's suit .müst, therefore, be decreed, B 
NAZARALI SAMSUDDIN v. MALWA & Co, 23 Box. L. R, 
1108 943 


Indent— Method of business. 
' The question which arises under a contract created 
by un indent and its acceptance very according to 
the course of bu-iness pursued by ihe acceptor with 
his correspondent in Europe and it is undesirable 
to attempt to put the contract in one or.the other 
of the two categories of sale or agency. Each 
question must be decided according to the terms 
of the contract and its surrounding circumstances, 
‘Indent business can be done in many ways, but 
there is no reason why, whatever the method 
employed, the terms of the contract should not be 
set out plainly and straightforwardly. The 
importer may confino himself to buying only 
against orders received 
undertake with the indentor to supply the goods if 
and when they arrive at the indent price, making 
his own ‘profit and commission if agreed upon as 
well, or he may give his constituent’s name to hig 
vendor so that the latter has the option to establish 
privity of contract with the constituent by invoic. 
ing to, or drawing on him when the importer only 
gets his commission, and itis immaterial whether 
.he gets it from both vendor and puychaser or from 
one of them But if the importer buys on his 
own account as well as for his constituents, then 
it is necessary for him to make it clear in his 
dealings with his consticuents what his liabilities 
are under his contruoss with them If he doeg 
пф саке this precaution, it cannot rest with 
him to decide afterwards, as the market falls ox 





^ 


contract had been cancelled," 


In which case he may. 
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rises, whether he shall deliver goods bought on his 

own account or goods which he says he has bought 

against a particular indent. B N Roy & Co.v. 

SURANA, DALAL & Co, 23 Box. L. В. 1:119 935 

———- signed by some of several executants—Agree- 

ment + Contract not valid 

Ifa document evidencing a contract is exeouted 
by some only ‘of severul persons who purport to 
join in the contract and are intended to be parties 
to the contract and execute the document, that 
document constitutes only a proposed agreement 

. which has never been perfected, and it cannot bind 
ever those who do execute it. 

Where, therefore, a document evidencing a loan 
was signed by only one ont of two executants, the 
document does not bind even the executant signing 
15 anda decree for the re-payment of the money 
lent to him cannovbe based upon it IM "RAxcHa^ DEA 
v, RUPRAO .726 
Contract Act (IX of 1872),ss. 11, 25 
. (2)— Minor—Debis— Promise to pay after majority, 

An agreement made by a person of full age to 
compensate wholly or in part a promisee, who had 
already voluntarily done something for the pro- 
misor, even ata time when the  promisor was a 
minor, falls within the. purview of section 25 .2) of 
the Vontract Act and is binding on the promisor, 
L Raw Barran v. Basant Har, 2 L. 263 12 

SS. 23, 24. Sea PUNJAB Government 

TENANTS Act, 8, 8 18 

S. SÜ0--Wagering contract-—-Speculation — 

Defence evidence —Court, duty of. 

To constitute a wagering contract, a common 
intention to wager is essential. Speculation dues 
not necessarily involve а contract by way of wager. 
Whether a transaction is apeculation or wagering 
must be determined by the Court by looking behind 
the form of the contract to the real intention of 
the parties, which may be gathered from the oral 
evidence and the actual transactions between them, 

When ina suit upon a contract a defence is taken 
that the cont-act was by way of wager, the ‹ опг 
is bound to sorutinise the evidence of the defondant 
with & good deal of suspicion, especially where the 
defendant receives and accepts payments when the 
dealings are successful, but has recourse to the plea 
of wagering contract when the transactions end in 
loss, С Bisseswar Lan Kenia & Co. v. BASIR ALI, 
83 C. L. J. 638 &09 
5. 4 3-—Parinership— Money advanced or 

paid by partner over and above subscribed capital — 

Other partners, liability of. 

Where a partner of a firm advances or pays 
money to the firm beyond the amount agreed to 
be subscribed as capital, such payment or advance 
should be treated notas increase of capital but as 

. aloan, and he is entitled, in the absence of a 

Stipglation to the contrary, to interest on the sum 

so paid or advanced, and in this respect he filis a 

dual capacity, he i$ not only a promisee of the 

firm, but he is also one of the joint promisors to 
himself, nnd under the second paragraph of 
section 43 of the Contract Act he can only call 
upon each of the other joint pgomisors to oon- 
tribute equally to tife payment to be made to 
hiuiself as promisee. N Guvixp v. GajRAT 5 83 
a: 


83 
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S. 63 —Coniract — Acceptance of something 
in lieu of periormance—Debt discharged— Waiver. 
Under section 65 of the contract Act, it is open 

to a debtor to show how a debt was discharged, 
and there is nothing to prevent a discharge by 
acceptance of something in lieu of the pe. formance 
of the contract, and where this occurs, the original 
contrast remains, but what can be a breach of it, 
must be treated as if there had been no breach. 

Waiver may be evidenced by conduct inconsistent 
with the continuance of the rights waived N 
KAWADAJI V. GANGARAM А n 
S. 68 ~Minor—Neceksaries—Debt incurred 

for paying off jather’s debts not binding. * 

The amount b» rowed by a minor for the purpose 
of paying oif his father's dabts is nos for ngcossa: ies, 
as understood by section 15: of the ndimi ‘ontract 
Act, and the minor's estate cannot be held liable for 
the recoyery of the amount. М NILKANTH v, CHAND- 
RABHAN 851 


SS. G9, 7O—Payment made on bebalf of 
another, when can be recovered, 

Neither under section ЧУ nor seotion 70 of the 
Indian Vontract Act, is it the case thit a person 
who makes а payment to protect his own interest 
can recover the amount which he pays from the 
person on whose benalf he ostensibly pays it, unless 
it can be shown in the case of section 6) that that 
person was bound іп law to pay the money or in 
the case of section 70 that he had not only benefited 
from the payment but has also had the opportunity 
of expressing his acceptano3 or rejection of such 
benefit. 

A person who makes a payment, which another 
person is bound to make, in order to avoid the 
sale of certain property in which he himself has an 
interest, can recover the amount of such payment 
under section 64 of the ontract Act, if he can show 
that he had an apprehension based upon an im- 
pression that his interest inthe property would be 
udversely affected and whether or not he may, as 
the result of more careful investigation, find that 
his apprehension was really in law justified, it does 
not matter. Pat surapuanr DEBI v. HARI CHARAN 
Мантом, (1921) Рат 2:8; 8 P, L. Г i21 226 


S. 73-—8ale of goods—Short delivery— 
Damages. ке А 
Jfthe seller of goods is ready and willing to give 

delivery on the date fixed for delivery, but the 

buyer takes delivery on a subsequent date and 
there is a shortage in delivery, the seller is liable 
јог the difference between the contract rote and 
the market rate on the date fixed for delive:y, and 
not for the difference between those rates on the 
date on which the buyer actually takes delivery, 
L В A.L.S V. Cnerty v. MaUNG Кух Ke, 3 
Bor. L.T 2 4 60 


5. 74—Interest—Compound interest on 

failure to pay simple interest — Penalty, . 

An agreement to pay compound interest on 
failure to pay simple interes; із aot invalid, nob 
being a stipulatiou for increased interest within the 
Fixplanation to section 7+ of the Contract Aot. 
Pat? RAMCHANDRA PRASAD v. MAHABIR Ркаѕар 
Sivek 247 
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Probate and Administration Act (V of H4 ), 5, 78— 
Administration bond —Breach of condition —Com- 
pensation recoverable. 

Añ administration bond executed in favour of 
a District Delegate under the provisions of the 
Probate nud Administration Act in respect of the 
grant of Letters of Administration to the estate of 
a deceased person is not such a bond as wonld 
came within the meaning of the Exception to sec- 
tion 7 of the ''dhtract Act. 

Au administration bond provided for the payment 
by the executant of a specitied sum of money in 
case of & breach of the conditions of the bond, and 
there was such a breach inasmuch as certain 
inventory, and accounts, though filed, were filed out 
of time: 

Held, that under the circumstances of the case 
the whole of the amount named in the bond was 
nob recoverable but only reasonable compensation 
not exceeding the amount so named was recovor. 
able, whether or not actual damage or loss was 
proved to have been caused thereby © CHANDRA 
MOHAN KARAR v. Вонімі DASI 365 


S. 74 — Mortgage — Interest — Penalty— 

Question of law. 

The question whether a stipulation in ав deed is 
one by way of penalty is a question of law, and 
not а question of faot. 
eA mortgage-deed provided that the mortgagee 
should remain in possession and should. recaive 
profits of the land in lieu of interest, that the land 
should ba redsemed in four years and that if it 
was not redeemed, then the mortg igor should pay 
interest after the expiration of four years at the 
rate of 1 per cent. per mensem: 

Held, on construction of the mortgage-deed, that 
there was no stipulation for increased interess in 
the deed and that, therefore, the Explanation to 
section 74 of the Contract’ Act was not applicable 
to the case. L Lacnuman v. SANTA 








S. 262—Partnership property— Partners, 
rights of, to dispose—Creditors, consultation with 
Although partnership property has annexed to it 

a paramount liability for partnership debts, yet 

there is nothing in law. which prevents partners 

from disposing of it as they like or allowing it to 
be treated as the sole property of one partner 
and obliges them to preserve it as partnership prop. 
erty for the benefit of the creditors of the partner- 
ship Any disposition of the property by the agree. 
ment of the partners is effective uniesg made with 

a view to defraud the creditor, and the creditor is 

not entitled to be consulted in the matter. N 

JAMNADAS V. RAMADHAR 719 


Co-owners-- Adverse possession—Ouster, 

Unless @ co-owner asserts an adverse right, the 
mere fact that he gets his nane entered in the 
Revenue Records would not be sufficient to amount 
to an ouster 

The possession of one co-owner must be 
to be the possession of all the aos Mis 
there is some act of onster by which one of tih 
co-owners is deprived of possession by another, A 
DSOKINANDAN V, ZAMIR HUSAIN KHAN 24 


excess of his share Remedy of other ~ Partitiong- 

Dispossession by one co-owner—-Decree for posses. 

ston. 

Joint co-owners of a field cannot enjoy ‘posses. 
sion of the field except by cul.ivating each ` separate 
portions of the field: If they have once agreed to 
cultivate definite portions, neither can be allowed 
to bring a suit for joint possession of the portion 
of the other If one party is cultivating more than 
his share, the remedy of the other is to bring a 
suit for partition, 

If one of the parties is cultivating the whole of 
the field and the other party dispossesses him, the 
former is entitled to a decree for possession N 
RapHAKISA + v DAULAT 427 

——— Joint property ~Adverse possession - Ouster, 

roof of. 

Sole possession of joint property by one of two 
joint owners itself is no evidence of his denial of 
the right of the other joint o vner, and, therefore, 
time does not run against the joint owner out of 
possession until the joint owner in possession has 
done some act tothe knowledge of the other joint 
owner which amounts to a denial of that joint 
owner's right 
‘In a suit by a co-owner for joint possession the 
question is nob whether the plaintiff has been in 
possession and .enjoyment of the suit proporty 
within twelve years next prior to the suit. The 
only question in such a suitis whether the defend. 
ant can prove facts which would amount to an 
ouster of the plaintiff for twelve years =: 
CHANDBHAL MAHAMADBHAI 2. HASANBHAL ВАНІМТОТА, 
25 Box. L, В, 1053 | 

-- — Pos ession of all co-owners terminated by 

Яга party -Property leased by ard рэгбу to one 

co-owner—Adverse possession between lessee 

co-owner and other co owners. See ADVERSE 

POSSE:SION ; 553 
Co-sharer- Joint land uncultivated – Each, co- 

Shaver, right of. 

Where there is joint land to be cultivated, each 
sharer may take into his own cultivation out of 
the culturable land an amount proportionate to his 
Share. If he takes more he must recompense his 
other co-sharers, А Внівоа Rar v, Hazari Rar 

922 
Sole possession of one co-sharer not adverse 

by itself—Ouster See ADVERSE PossEssio: 613 
COSts- Appeal —Order wppeulable—Appeal against 

portion of order as to costs maintainable ~ Civil 
E Procedure Code (Act V of 1908), О, XLII, v. 1 (j). 

1 ап order is itself appealable, an appeal will lie 
from that parb of the order which relates to costs. 

Inasmuch as Order XLIII, rule 1 (j), gives an 
appeal from an order setting aside a sale, any party 
to the proceeding dissatisfied with any portion of,the 
order setting aside the sale has tho right of appeal 

Where certain objections taken by a judgment. 
debtor to the execution of a decree nre well-founded ` 
and prevail he should not be saddled with the costs 
of the decree-holder siniply because the Court is 
dissatisfied with the manner in which the judgment. 
debtor has conduoted himself throughout the exeou- 
tion proceedings, A Sais KUMAR v. Saxo GHULAM, 
20A LIL c 932 





. 
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Court Fees Act (VII of 1870), s. 7 

` (D, Sch. 1, Art. 1 —3uit for balance due on 

e commission agency  account—Appeal - Court-fee 
payable—Ad valorem. 

A suit for money due on commission agency 
account falls under section 7 (1) of the Court 
Fees Act and the* Court-fee payable on the 
memorandum of appeal against a decree in such a 
case must be paid on the subject-matter in dispute 
in accordance with Schedule J, item 1 of the Act. S 
HARJINAL AND Sons v, DHANPATMAL DEWANCHAMD, 
15 S. L, R. 82 626 
S. S—Land acquisition — Compensation — 

Appeal—Ad valorem Court-fee. 

In an appeal under the tand Acquisition Act 
where the substantial question is whether the claim- 
ant is entitled to such compensation as is awarded 
by the lower ourt or to the higher compensation 
which he claims in respeet of the property ac- 
quired, ad valorem Court-fee in respect of the 
additional compensation claimed in the appeal is 
payable by the appellant under the provisions of 
section м of the Court Fees Act B Manxcanpas 
GiRDHARDAS V  ÁSSISTANT COLLECTOR, AHMEDABAD, 
18 Box L, К, 145 АТР. 64 E82 
S. l17-—8wu£ jor account—Balance due— 

Court-fee payable. 

In а suittor a balance due on a khata, which 
ordinarily contains a number of items, each item 
does not constitute a “distinct subject” within the 
meaning of section -7 of the Court Fees Act. The 
subject-matter of such a suit is the balance dae 
on the account, and the Court-fee payable is the 
Court-fee on the aggregate amount and not on 
each item in the khata В HIRALAL MOTICHAND Т, 
GANPAT LAHANU, 23 Bom L, В. 99» 43 

Sch. I, Act, 1, Sch. п, Art. II 

—Cross-objections as to costs only—Court-fee 

payable, - : 

A memorandum of cross-objections relating to 
costs only comes under clause (d), Artiole !l, 
Schedule II,of the Court Fees Act and a Uourt- 
fee of Ks. z is levinble thereon © Kaman KANINI 
Dest v MaHaAMMAD EmapuppIN, 26 C. W.N. yi4 

i 606 
Sch, П. Art. 17—Civil Procedure 

Codé (Act V of 08), O. XXI, vr 58, 63—Claim 

dismissed, for default—-Suit—Court-fee payable, 

An order rejecting a claim, under Order XXI, 
rule o8 of the Civil Procedure Code, for default is 
an order within the meaning of Order XXI, rule 68 
of the Code, and, subject to the result of a regular 
suit, i8 conclusive. И 

' ‘Lherefore a suit for declaration of title to the 

properties attached in execution of a decree after 

а claim under Order ХХІ, rule 8 of the Civil 

Procedure «ode is rejected in default, falls under 

Article 7 of Schedule fI of the ourt Fees Act and 

the proper Court-fee payable is Rs 10 © SATINDRA 

Nats BA«ERJI v. Siva PRASAD BHAKAT, 26 С. W.N. 

16 x 713 

Cred:tor and debtor- Liability of debtor 

io make payment to legal representative of deceased 

ereditor—QCosts * е 

А person who owes а debt бо га deceased person 
ја under no legal оЙідайоп to рау the debt to any 
pérson who doss not produce a certificate, or Pro. 
bate, or -etters of Administration or sofne authority 

' фо colleot the debts due to the deceased person, 


^ 
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Defendant owed a sum of money to a firm, the 
head of whioh died leaving only a minor partner. 
The defendant was called upon on behalf of the 
minor to pay the money to the minor He admitted 
Lis liability, but refused to pay until his interests 
were safeguarded A suit was, thereupon, institut- 
ed on behalf of the minor to recover the money 
and a decree was passed, but the plaintiff was directed 
to pay the costs of the defendant: 

Held, that the defendant was mot legally bound 
to pay the money to the minor till he was satirtied 
that his interests would not suffer and tht, there- 
fore, under the circumstances the order as to costs 
was justified. L Тнаклк Das v Firm Basur MAb- 
KISHEN CHAND 355 


Criminal Procedure Coie (Act ү 
‘OF 18-8), 5. 4 (К). See Post, в. 8 7 40 


S. 54 (1), cl. (D) —Arrest. by constable 
without warrant—Cognisable — offence —Reasonable 
complaint, ® 
When a Magistrate, after recording the state- 
ment of the complainant in a complaint of a 
cognisable offence, issues a warrant for the arrest 
of the accuscd, there is a “reasonable complaint 
of ‘the accused being concerned in a cógnisable 
offence" and the arrest by a constable without 
warrant of such an accusod is justified under 
section 54(!), clause (1) of the Crintinal Proce- 
dure Cede. 16 is поў necessary that the complaint 
referred toin the section should have been made to 
the constable himself 16 is sufficientthat there was 
в reasonable complaint made to a person entitled 
to entertain ib. А ALAY MOHAMMAD v. EMPEROR, 22 
Ов L.J 708; 8 U. P. L, В (A.) 198 2/8 


S. 107—Initiation of proceedings— Pen- 
dency of proceedings to ensure peace~Judiciai 
Officer, conduct of Emplanation - Statements reduced 
to writing, 


Section '07 of the Criminal Procedure Codeis a 
section essentially to be directed against individuals 
who personally are, to the reasonable belief of the 
Magistrate, likely themselves to act in a wrongful 
manner that is to say, in an illegal manner, 
which may probably occasion a breach of the peace 
or disturb the publio tranquillity, or who are person. 
ally likely to commit a breach of the peace or a 
disturbance of publio tranquillity. 








16 is not open to a Magistrate to draw up or 
direct against particular persons proceedings 
under section 107 of the Criminal Frocedure Code 
merely on the basis of general or vague state. 
ments which do not contain any direct allegation 
or accusation against the individuals proceeded 
against. 

It is not open to a Magistrate to keep proceediags 
under section 107 ofthe Criminal Procedure Ообе 
pending against certain persons merely because the 
pendency of such proceedings tends to preserve the 

eac, 

И Where an officer, who purports to be conducting 
eanything in the nature of a judicial or quasi 
judicial enquiry, has the time and the opportunity 
to reduce into writing complaints or statements 
which aro made to him, those written statements: 
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only should substantially be looked at when con- 
sidering the subsequent conduct of that judicial 
officer. Pat-Gaanrv. Имрввов, 2 P. L. T.064; -2 
Св L, J. 715 137 
s ss. 107, II2—0rder not containing 

substance of information . received — Irregularity — 

Prejudice—Notice. 

The mere fact that an order under section 112 
of the Criminal Procedure Code, requiring the 
accused to show,cause why they should not be 
proceeded with under section 107 of the Code, does 
‘not set+forth the snbstauce of the information 
received by the Magistrate, will not vitiate the 
proceedings if in fact іс did not in any degree 
prejudice the accused and they had ample notice of 
the case made against them and ample time to 
produve their evidence, Pat sar Sincu v. EMPEROR, 
28 OR. L J..44 658 
S. 109 —Ostensible means of subsistence 

—Dependence upon father—Arrest under suspicious 

cireymstances— Wrong name and address given— 

Unsatisjactory account. 

A person who has no means of hisown but ia 
maintained by his father, who earns an honest 
living, is not "a person who has no ostensible means 
of subsistence ” 5 

if a person, when arrested under suspicious 
circumstance, gives а wrong name and address, he 
fails to give a satisfactory account of himself 
and proceedings against him under section 10%, 
Criminal i rocedure Uode, are perfectly justified. 
A ABDUL HASHID v, EMPEROR, 2.8.0.5 74» [41 
SS. 110, :18—Accused persons not 

belonging to one village—Joint trial not bad in law 

— Association. 

The joint trial of several persons in a proceed. 
ing. under section 10 of the tode of Criminal 
Procedure is not bad in law by reason of the fact 
that all tho accused persons do not come from опе 
and the same village, as that fact is not, by itself, 
sufficient for holdmg that. they do not associate 
together for the purpose of committing offences. 
BRAHIM Box v ExP«ROR, 5 бв. L 4 na 842 
SS. 110, . 18, 423 (¢)—Security for 

good behaviowr— Appeal — Appellate Court cannot 

enhance amount of bond Defence evidence volumi- 
nous Discharge. 

In an appeal from an order directing an accused 
person to furnish security for good behaviour, the 
Appellate · ourt has no Jurisdiction to enhance the 
amount of security required by the Trial Uourt 

An acoused in a badmashi case who is able to 
produce в large number of defence witnesses is 
not necessarily entitled to a discharge. О Ramusu- 
owas BAKHSH біхан v EMPEROR, 24 О. О. 286; 22 Cr, 
L. J. 760; 9 О. L. J. 28 286 
Ss. 110, Il9-Sewity for good 

behaviour—Accused | discharged —Fresh proceedings 

— District Magistrate, power of —Notice, 

An accused under section 1 O of the Criminal 
Procedure Code was discharged by а. Magistrate 
under section 119 ofthe Code, On а note being 
put up by the Superintendent of Police, the District 
Magistrate, without himself taking fresh evidence 
and without issuing a notice to the accused to show 
cause why the order of discharge should not be sot 
gsido, ordered proceedings to be taken up by. another 
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Magistrate and directed him to issue notice to the 
accused: 

Held, that the order of the District Magistrate 
could not stand and must be set aside, bus “that it 
was open to the District Maviswate to issue notice 
himself to the aceused to show cause why the 
order of discharge should not be set aside and the 
case retried. А JASWANT v. EMPEROR, 19 A. L^ J. 
956; 28 Cz. L. J. 62 846 
S. 1 33—Public nuisance—Rubbish thrown 

on private land —Proceedings wider з. '88 not 

comypetent— Penal Code (Act XLV от 860), as 208, 

280 

If rubbish is thrown on a piece of land lying 
becween two houses, which is not a way or & 
publio place, proceedings cannot be taken under 
section 1+, Criminal Procedme Code But if rubbish 
is accumulated on one’s own land, action might be, 
taken under sections 26s, 290, indian > enal < ode, or 
some other section of Chapter XLV. О EMPEROR v 
Вокнрег, 24 О, 0. 8:7; 23 Ов, L. J. 57 841 


ss. 133, 134, 135, 244—Pro. 
ceeding under s. 133-~ Magistrate, duty of —Evidence 
—Local inspection 
A Magistrate conducting & proceeding started, 
under section 18+ of the Criminal Procedure (‘ode is 
boand, under sections 134 and 1:5 read with séction 
244 of the Code, to record such evidence as might 
be produced for the prosecution and to examine 
the accused and take such evidence as he might 
produce in his defence ‘ 
An order passed merely as the re ult of a local 
inspeotion is not proper and cannot be allowed to 
stand, O EMPEROR v. KANHA.YA Lat, -4 О. C. «67: 
22 Cr. L. J, 765 , 285 


S. I44—0Order under, whether amounts 
to disturbance of possession See Spucivic RELIEF 
Act, S Y 274 


SS. 144, 145 —0rder under s. 144— 
Rescission or alteration —Proceedings under в. 146-— 
Likelihood of breach cf peace. 

Although under the provisions of sub.section 4 of 
section 144, Criminal Procedure Code, it is open to 
any Magistrate to rescind ог alter sny order made 
under the section by himself or any Magistrate 
subordinate to him or by his predecessor-in-office, 
the purview of that section does not cover а 
reversal of an order on grounds, which interfere 
with the discretionary power of the officer by 














. whom such order was originally made; it comprises 


only ihe rescission or alteration of the order when 
the reason for its having been made no longer 
exists or has varied in sucha mannerasto make 
an alteration necessary as a corollary. 

Even though on proper grounds a Magistrate 
rescinds or alters an order made by another Magis 
trate under the provisions of sbction 144, it is not 
open to such Magistrate atall to direct that other 
Magistrate to initiate proceedings under section 145 
of the Code. Such a direetion is altogether ultra 
vires and proceedings taken in pursuance thereto 
are illegal. p • 

In order that proceedings should be ‘legal under 
section 145, Griminal Procedure Code, the informa. 
tion upon which a Magistrato pprports to ach 


^ 
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must be information, which is of a character which 
*properly satisfies him that at the date when he 
draws up those proceedings there wasan actual 
likelihood of a breach of the peace. Pat Сннерг 
Lat v. MaHABIR Pracap, 2 P. L, T. 650; 23 On. b. J, 
27 - 507 





S. 145~—Proceedings not drawn wp— 

Attachment— Jurisdiction. 

Where no proceedings under section 145 of the 
Criminal Procedure Code are, as a matter of fact, 
drawn up, а Magistrate has no jurisdiction to attach 
the property in dispute under that section, and all 
orders passed consequent upon such attachment 
are invalid and liable to be set aside. Pat Jaxusa 
Prasan бхон v, Монах Korn 2 P, L, T. 724; 

` 23 OR. L. J. 6+ 848 


Ss. 145, 147—Easement—Breach of 
peace— Possession—Inquiry—Grounds of satisfaction. 
Section 145, Criminal Procedure Code, does not 

apply to a dispute about an easement in respect of 
which action must be taken under section .47 of 
the ‹ ode. | Р 

A Magistrate has no jurisdiction under section 
145, Criminal Procedure Code, to make an enquiry 
as to possession, still less a final order, unless 
and until he is satisfied of the likelihood of a breach 
of the peace. Jt is essential that the facts and 

: grounds of his being so satisfied should appear in 

his first order directing the issue of ‘notice, and 
the grounds must be such as to satisfy a Court 
of revision before whick the case may be brought 
by any of the parties concerned. 

The “Police report and the personal talk to 
parties and personal inspection of the land in dis. 
pute” are not such grounds. N ASARAM v. UHOTULAL, 

` 22 Ов. L, J, 768 y 


S. 147—Finding—Hvidence—Local inspec- 
tion — Right of way. 

A finding arrived ab by a Magistrate in a pro- 
ceeding under section 147 of the Criminal Pro- 
cedure Vode on a consideration of the evidence in 
the case, is not vitiated merely because the Magis- 
trate states that the view which he took of the 
evidence was confirmed by his local inspection. 

it is open to a Magistrate to pass an order under 
section 147 of the uriminal Procedure Uode giving 
"to a party to the proceedings a right of way 
which is limited by the exclusion of vehioular traffic, 

lt may be that it is unnecessary delinitely to 
find under the provisions of section 147 of the 
_ Oriminal Procedure Lode which party is in posses- 
sion, but such a finding,.or a statement. which 
amounts toa finding that a particular purty is in 
possession, does not affect materially proceedings which 
are ostensibly taken under section 147. Pat 
MUHAMMAD Mus. v BuyAM Sunpak Koeri, 2 P. L. T, 
651; «19.1, Рат, 174; 22 Up L, д. 259 131 
y ss. 190, 202—Inguiry, when can be 
made— Üognisance of case—Jurisdiction of Magis. 

trate.” * Ы 

There is no provision in the Code of Oriminal 
Procedure empowering a Magistrate to hold what 
may be called а judicial or preliminary inquiry, 
unless there is а complaint lodgeg before him under 
Beotion чо 1 (а) ©Ё the ode. Section 2.4 of 
‘the Oode wider which alone an inquiry can be. 

aca a 
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made, relates exclusively to complaints. No such 
inquiry can be made when cognizance is taken 
under clauses (b) and (c) of section 180 of the 
Code. Pat Trroxr MauroN v Емревов, 2 P. І. T. 
2 0; ?2 Cr L. J, 785 47 


——— S. 195—Penal Code (Act XLV of *1560), 
s. 193—Perjury—Trial Court and Appellate Qourt 
taking different views of evidence—Sanction to 
prosecute, 

Where the Trial Court and the Appellate Court 
take different views of a piece of,evidence, sanction 
to prosecute a witness for perjury in respect of 
that piece of evidence ought not to be granted. 
Pat Harar Manton v, Lina Manton, 22 Ов L, T. 
758; 8 P, L, T. 62 . 276 


S. [95-— Penal. Code (Act XLV of 1860), 
ss. 1R?, 469, 471-— Vitness—Sanction —Revczation — 
Trying Magistrate— Direction of District Magistrate, 
Section 195 (1) (c), Criminal Procedure Code, 

applies to parties and not to witnesees Therefore, 

no sanction is required to prosecute a witness for 
producing a forged document, Therefore,* where 

sanction to prosecute a witness under sections 182, 

469 and 41 , Penal Code, is given by one Courb and 

revoked by the superior Court the revocation does 

nob affect the right of any person to prosecute a 

witness under sections 489 and 471. 

A Magistrate trying a case should pay no atton- 
tion to any directions given to him by tho District 
Magistrate or other Magistrate extra judicially us 
to how he should dispose of the case, S BASSARMAL 
AWATMAL v, EMPEROR, 15 8, L. В. 149; 23 Cn. bit 





S. I99— renal Code (Act XLV of 1860), 
ss. 494, 408— Complaint in respect of offence under 
8. 494, whether covers complaint in respect of 
offence under 3, 498. 

In the case of an offence under section 498 of the 
Penal Code all that section 199 of the Criminal 
Procedure Code requires'is that there should be a 
complaint by the husband in respect of the facts con- 
stituting the offence. It cannot be said that there was 
no such complaint merely because the husband 
also alleged certain additional facts, which he was 
unable to prove and which, if proved, would have 
amounted to the graver offence dealt with by sec- 
tion 49t of the Penal Code. О Brauma Dat v. 
Емрвков, 24 О. О. 234: 22 OR. L. J. 742 134 
55. 159, 200—Complaint—Examination 

of complainant not part of complaint—Penal Code 

(Act XLV of 860), s. 488—Illicit intercourse— 

Specific allegation. 

The husband of a woman complained that the 
accused won over his wife, who had recently attain- 
ed. puberty, enticed her away and pursuaded her 
to carry oifcertain jewels and money, the property 
of the complainant. The complaint contained no 
specific allegation of enticing away the woman 
with the necessary sexual purpose, but in his 
examination upon oath by the Magistrate he made 
a definite allegation that the accused took away 
the woman with 2 view to have illicit intercourse 
with her Tne accused was convicted of an 
offence falling under section 498 of the Fenal Code; 
e Held, per Wallis, О J, and Ayling, J, that al- 
though the complaint contained no specific allega. 
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tion of illicit intercourse, ib could nob be read as 
merely relating to a theft of jewels, and that the 
conviction under section 495 ofthe Penal Code was 
not legal; 

Held, per Wallis, C.J, and Coutts Trotter, J., 
that a complaint being something anterior to 
and distinct from the examination on oath of the 
complainant by a Magistrate taking cognizance of 
a complaint under section 200 of the Criminal 
Procedure Codes such examination cannot be re- 
garded as part of the complaint for the purposes of 
section 199 of the .Criminul Procedure Code. 
Peppa AwsziNIGADU, In ve, 18 L. W, 695; (1921. M, 
W, N. 514; 22 CR. L, J, 762 282 


— SS. 233, 272, 344, 537— Joint 


trial— Simultaneous trials with aid of Assessors—— 


Irregularity—Illegality. 

Five persons, accused of the same class of offences 
with reference to the same sort of property, were 
committed to stand their trial before a Court of 
Session. The Sessions Judge, thinking that a joint 
trial of all would be void fer misjoinder of 
charges and of accused persons, split the case into 
two cases. Two of the accused were tried in one 
and the remaining three in the other case. All the 
accused were placed in the dock simultaneously 
and both cases were heard simultaneously with the 
aid of the same set of Assessors A number of 
witnesses were common to both cases and exch witness 
Was first examined in one case and then, where 
necessary, in the other. There were separate and 


complete records with a separate judgment in each 


саве: 

Held, (1) that the five accused were substantially 
tried together in two simultaneous trials 

(2 thatthe two trials were "prohibited in the 
mode" in which they were conducted; 

18! that the simultaneous hearing of the two 
oases by one set of Asse&sors was more than a mere 
irregularity ; 

44, that neither set of accused could be benefited 
by the two cases being heard simultaneously and 
that nothing but prejudice to them could arise 
therefrom ; 

(5) that one case should have been adjourned 
under cection 344, Criminal Procedure Code, while 
the other was being tried; 

(8) that the matter regarding the simultaneous 
hearing of the cases by one себ of Assessors and 
the matter: of neither case having been adjourred 
under section 844, Criminal Procedure Code might 
pe curable under section $:7, but that as the mode 
of trinl was illegal, section 587 had no application ; 

(7; that apart from any question as to failure of 
justice the trial was vitiated for illegality and must 
be set aside, L B Evsoor v. EMPEROR, 11 L. B. R, 
78; 28 Ов. L. 1,49 833 


SS. 236, 237—Ofence doubtful —Evi. 





dence, 

Section 236 of the Oriminal Procedure Code, which 
must control section 287 of the same Code, applied 
. only when from the evidence led by the pro. 
secution itis doubtful which of the offences pas 
beon committed by the accused e 

Where, therefore, the evidence which has been 
led by the prosecution leads to {one result and one 
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result only, it cannot be said that ib ia doubtful which 
of the offences has been committed by the accused. 
tat Govinp Манто v. EMPEROR, (1921) Pat. 96; 23 
Ов. L. J. 30 510 


S. 239— Penal Code (Act XLV of 1880), 
88. 202, :0:— Murder— Omission to give tnjorma- 
tion of murder—Separate transactions —Joint trial — 
Illegality. . 

Direotly after a murder was committed by a 
person, it was discovered by his father but the 
latter omitted to give information in respect of it, 
The father and the son were tried jointly under sec- 
tions 202 and 302, Indian Penal Code, respectively: 

Held, that asthe commission of the murder was 
one transaction and the omission to give information 
в separate transaction, the joint trial of the accused 
was illegal. А RATAN SINGH v. EMPEROR, 9A tJ 
916; 23 On, L. J. 8 376 


S. 250—Fexatious complaint —Evidence not 
produced — Compensation, 

A person who files a complaint against another 
person, gets a warrant issued for his arrest, puts 
him ѓо һе inconvenience of attending ihe Court, 
compels him to execute a bond for his attendance 
and then, having attained his object of harassing 
him, calmly says that the case might be filed as 
he does not wish to produce evidence, has no 
right to complain if the Magistrate, holding that 
his complaint was vexatious, makes an order for 
compensation against him under section 250 of the 
Criminal Procedure Code 

А man cannot be allowed to make use of the 
Court for the purpose of annoying some one against 
whom he has a grudge. L CHANAN SINGH v. 
EuPzROB, z^ Св. i. J -1 369 
SS. 260, 342—Penal Code (Act XLV 

of 1860), в. «Y0— Public nuirance—Summary trial 

—Omassion to examine accused. 

An important case of a public nuisance under sec- 
tion 2s , Penal Code, ought not to be tried sum. 
warily speciully where the accused desires it to be 
tried in a regular manner 

Per Shah, J, (Macleod, О J, dubitante).—An 
omission to examine an accused person under seo- 
tion 5.2 іп а summons case vitiates the proceedings, 
B EMPEROR v, kusioms1 MAANCHARJI, 28 Bow. і. B. 
984: Z5 UR. L. J. 21 50I 
SS. 289, 342—Jwry | trial — Charge to 

Jury~ Misdirection— Irregularities— Improper man. 

mer of examining witnesses — Penal Code (Act XLV 

of .860), s. &O—Evidence Act (I of 1872), s. 105 

— Absence of proper charge to Jury. 

In a Sessions trial the Public Prosecutor declined 
to treat certain persons, who were essentially defence 
witnesses, as wi.nesses for the prosecution. On the 
application of the defence they were then called by 
ihe: ourt and no question having been putby the 
Court, were cross-examined first by the prosecution, 
and next by the defence: 

Held, that the examination in this manner of the 
witnesses was highly improper. 

Inthe course of the preliminary enquiry in а 
Sessions case, when examiged before the framing 
of the charge, the accused stated; “Iam not guilty, 
I will mgke a statement later.” In the Trial Cour} 
there was no further oxamination of the accused, 
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under the provisions of section 280 and section 342 
*of the Criminal Procedure Code: 

Held, that the case was eminently one in which 
an opportunity of making а statement should have 
been given to the accused. 

In а Jury trial the record of the heads of the 
charge to the Jury began thus:—“Matiers of law 
laid down for the guidance of the Jury, the defini. 
tion of hurt and grievous hurt and the applicability 
of sections concerning right of private defence” 
Then followed a statement of tho case for the 
prosecution and of the case for the defence. The 
charge then concluded: “You will have to consider 
whether the ab:urdities, contradictions and dis- 
crepancies in the prosecution evidence are such as 
would arise naturally or are due to the fact that 
that story is a fabrication”: 

Held, that there. was no proper charge to the 
Jury C GascapHan GOALA v herp, 25 О. W. М, 
609; 88 С, L. J. 503; 23 CR. L J. 41 655 


S. 307 -—Jury trial —Disagreement between 

Judge and Jury—Reference to High Court-—Duty of 
. Sessions Judge—Duty of High Court. 

Upon а reference under section 307 cf the 
Oriminal Procedure Code, a High Court is hound 
to consider the entire evidence and give weight to 
the opinions of the Sessions Judge and the Jury. 
In such a case the Sessions Judge should ask the 
Jary the reasons for their verdict, but his failure 
to do so does not debar the High Court from 
entertaining the reference The absence of the 
reasons of the Jury in such a case only enhances 
the responsibility of the High Court inthe matter 
and requires it to go more onrefully into the evi- 
„dence. Pat Emperon v BHUILOTAN SINGH, 6 Р. L. 
J. 2045 2P 1. T. 625; z3 CR L J. 1: à 73 


S. S37 — Penal Code (Act XLV of 1860), 

в. 198 —Inquiry— Tender of pardon — Approver, statz- 
' ment oj—Perjury. 
^ The expression “any Magistrate of the First Class 
inquiring into the offence” used in section 837 (1) 
of the Criminal Frocednre Code ordinarily indicates 
& Magistrate holding an inquiry under Chapter 
XVIII of the Code. That isthe only inquiry which 
is necessary under the Code in the case of offences 
exolusively triable by a Court of Session. ‘he 
scheme of the Code and also the general provi- 
sions in Chapter XXIV relating to inquiries and 
trials go to show that the word ‘inquiry’ is used 
to indicate a judicial proceeding as distinguished 
from ‘investigation’ and ‘trial.’ 

The Code itself does not make any provision for 
any inquiry by the District Magistrate or any other 
Magistrate in connection with a tender of pardon, 
He may make such formal or informal inquiry as 
he likes for his guidance. But it is entirely а 
matter of his choice, Any such inquiry as he 
makes would not bee an inquiry conducted under the 
Code within the meaning of section ч (Е) of the Code, 

A pardon tendered under section 3 7 of the 
Criminal Procedure ode at atime when no inquiry 
is being conducted into the ense, is not а valid 
pardon and a siatenseent made by tho person to 
‘whom such pardon is tendered, is not admiesible 
in ‘evidence and -cannot form the basis of an 
alternative charge in respect of an offence under 


^ 
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section 19? of the Penal Code. B Moran HIBALAX 
v. EMPEROR, 23 Bom L В 844 220r. L.J 725 40 
з 342—Summons case —Examination of 

accused —Irregularity. 2 

The omission by a Magistrate to examine an accused 
person, in а summons case, under section 442 of the 
Criminal Procedure Code, is an irregularity which 
vitiates the conviction. В GurABJAP v. EMPEROR, 
28 Box. L. В. 1208; 23 Ов. L, J. 45 


S. 350—Bench of Magistrates —Evidenca 
heard by one member—Connjiction —Legalsty, 
Section 350 of the Oriminal Procedure Code does 

not apply to cases tried by Benches of Magistrates, 

All criminal cases whioh are tried by Benches 
of Magistrates mast be decided by Magistrates 
who have heard the whole of the evidence in each 
particular caso. 

A conviction by a Bench of Magistrates in a case 
in whichtne entire evidence is heard by only one 
member is illegal, 1. GinpHanRi v. Емрввоњ 2 1. 
287; 22 CR. L. J. 740 132 


SS, 367; 424, 480, 43 I — Penal Code 
(Act XLV of іх 0),8 228 ~Qontempt of Court—Pro- 
cedure —Appellate Vourt—Judgment 
An Appellate Court is not required to write a 

long and elaborate judgment, but it is clearly its 
duty, not only to examine the evidence, but also 
to write а judgment affording в clear indication 
that the appeal has been properly tried and that 
the points urged by the appellant have bsen duly 
cousidered and desided. An Appellate Court, which 
writes & judgment which а High vVoart is unable 
to follow without reference to the judgment of 
the Trial Ooart, obviously fails in the discharge of 
the duty imposed upon it by the law. 

A Court proceeding under section 480 of the 
Criminal Precedare Code must, in addition to other 
particulars, record the nature of the interruption 
or insult attributed to the accused. 

When the gailt or innocence of a person depends 
upon the exact words used by him, it is obvious, 
ly the daty of the Magistrate to reoord them with 
a reasonable degree of precision. 

The question under section 2?8 of the Penal 
Code is not whether the Court or officer felt insulted, 
but whether any insult was offered and intended. 

A ‘udiciul Officer has to maintain the dignity of 
his Court, bus he must not be too sensitive, especial- 
ly when his own action is nob altogether juatifiod. 
Lh. DALIP Srxan v. ExPEROR, 2 L. 858; 28 Ов. L. Ј 9 


377 
ss. 376, 418, 423—Jury іна 
Death  sentence— Confirmation of sentence—High 

Court, power of. : 

A High Court, in the exercise of its jurisdiction 
confirming death sentences, has the power to go 
behind the verdict of the Jury and substitute its 
own finding for the unanimous finding of the Jury, 
bat as a matter of practice the High Uourt will noi 
generally allow the verdict to be at acked arbitrarily, 
it being neressary for the convict to shiw prima 
facie that the verdict is unsupported by evi lence. 

e Per Kennedy, J C,—As a general rule, the con. 
firmfng ourts should deal wi.h matiers of confirma- 
tion as if an appeal were under hearing, and, that 
appeal covered all possible grounds, which might 
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and should have been raised, even if they are not 
actually raised in the appeal The Court must 
sorutinize the evidence and seo whether the verdict 
ofthe Jury is perverse, whether evidence has been 
improperly exeluded and improperly admitted and 
whether the Trial Judge has directed the Jury on 
the points of decision and has pointed out to them 
how far those poings, in his opinion, are established 
or not established by admissible and relevant evi- 
dence and has otherwige directed the Jury properly, 

Tt is not open to the convict to attack the verdict 
of the, Jury merely on the ground that the Jury 
should not have believed the evidence nor that the 
evidence was insufficient, provided there appear 
sufficient grounds for the verdict, but he must 
attack the sentence on the ground that the 
evidence was irrelevant or improperly ad. 
mitted, or that it is extremely inadequate so 
much gp thatit was the duty of the Trial Court to 
tell the Jury that thero was no case against the 
accused, © Gur v. Вмгевов, 168. L. В. 103; 23 Cr. 
L, J. 88 657 
S. &17—Acquittal~Appeal—Jury trial— 

Murder—Non-direction as to minor offence 

Misdirection—Penal Code (Act XLV of 1860), 

8.802, ` k ` 

Where the facts of a case show that it is a case of 
either murder or nothing else, the non-direotion by a 
Sessions Judge of the attention of the Jury to the 
fact that even if an offence under section ‘02 of the 
Penal Code has not been made out, the facts estab. 
lished might constitute a minor offence, does not 
amount to a misdirection. 

A mere failure‘ on the part of the Sessions Judge 
to point out to the Jury all the matters which may 
he considered by them in evidence, that is, matters 
- which have been established by the evidence, does 
not necessarily amount to a misdirection to justify 
a High Court to interfere with an order of acquittal, 
Pat Emeuror v. BHIMLAL CHAMAR, 28 Cn. 1, Ј.47 


671 


S. 439—Revision—Application to quash 
proceedings—High Court not to give preliminary 
findings of fact. . 

Where ina revision petition to quash proceed. 
ings against the petitioner it is alleged among 
other grounds that no offence has been committed 
on the facts as given in the complaint, it is not 
desirable thata High Court should give its pre. 
liminary finding on those facts. © BassARMAL 
AWATMAL v EMPEROR, .6 8. L, R, 149; 23 Ов, L aft 

Е I 

5. 476—Report іо Police— Order directing 
prosecution, whether can b2 passed, 

Where & reporb was made to the Police of an 
offence, but it was found that the act complained 
of was a mere accident; and the Sub-Divisional 
Magistrate therenpon called upon the person who 
had made the report to show cause why he shonld 
not be prosecuted for an offence under section 211 
of the Penal Code, and eventually passed an order 
under section 476 of the Criminal Procedure eCode 
directing his prosecution: 

Held, that the order was bad, inasmuch as there 
never was a judicial proceeding before the Magis- 
trate within the meaning of section 476 of the 











| INDIAN OASES, 


[1921 


Criminal Procedure Code—concld. 

2 *. 
Criminal Procedure Code. Pat Timoxr Manton 
v. Емровов, 2 P, L. Т 220 22 Св. L.J.735 , 47 


S. 476—Sanction to prosecute ~ Enquiry 
by one Magistrate—Order directing prosecution by 
another, legality of. ; ` 
A Magistrate trying а case can himself, after 

the necessary notice and enquiry, direot, under 

section 476 of the Criminal Procedure Code, the 
prosecution for perjury of a witness who has 
appeared before him and the Court hearing an 
appeal іп the case has the same power. But is is 
irregular for the Appellate ‘ourt to direct the 

Trial Magistrate to make an enquiry and then on 

the report of the Trial Magistrate itself to pass 

the order directing the prosecution of a witness 

The enquiry mast ve made and the order passed 

by the same Court. О EMPEROR v. Wazig BEG, 

24 О, С. 258; 22 Ов. L, 1 751; - О. 6.3. 681. 143 


S. 494—Order according consent to witha 
drawal from prosecution—Judicial order—Reasons. 
An order by which a ourt acting under sec. 

tion 494, Criminal Procedure vode, accords consent 

to the withdrawal from a prosecution, is a judicial 
order and the reason for every such order. should 
be recorded. © Basanr KANTA SHAHA v. Ipris 

THAKUR, 260. W, N. 615; 34 C. L. J. 61; 22 Cr. L. J. 

760 280 











SS. 494, 495 -Non-compoundable case — 
Private prosecutor ~ Witidrawal from prosecution 
Non-compoundable cases can only be withdrawn 

under sections 1): and 445 of the Criminal Procedure 

Code, and not by private prosecutors. .. B EmMPKROR 

v. А. YANKAYA, 10 L. B, R, 875; 13. Bun. L, T, 21&- 

22 Cn. L. Л 763. ў 273 

S. 526—Influence over Magistrate — 
Transfer of case, 

In making provision for the transfer of cases the 
law has regard поб во much to the motives which 
might be supposed to bias the Judge as to the 
susceptibilities of the litigant public. -One object 
of this provision is to clear away everything which 
might engender suspicion and distrust of the 
Tribunal and so to promote the feeling of confidence 
in the administration of justice which is so essential 
to social order and security 

The fact that the ‘‘agistrate trying a case appears 
to have been influenced. by a private individual 
with regard tothe disposal of the case, is а suffi. 
cient ground for directing that the case be trang. 
ferred from the Court of that Magistrate to same 
other Court competent to try the same Pat 
AÁwipH SiveH v. PuRAN Качро, 2 Р. і. T 198 22 
Св 3; J 726 ; 38 
Custom—aAthanguddi Chettis of Maduru District 

—Moopu—Patnibhaga, , 

The customs of moopu. and patnibhaga obtain 
among Chettis of the Athanguddi caste inhabiting 
seven villages in the Madura District of the Madras 
Presidency. The custom of тоори is that a person 
on re-marrying in the lifetime of his first wife, 
sets apart some property, suitable to his position, by 
way of maintenance for his first wife which property 
descends tg the heirs of the wife. The custom of 
patnibhaga is that the division of the property of a 
deceased is as per number of wives having male 
issue, the sons of each wife sharing „дапу among 

& 
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“themselves. Tn the case of 2, partition during the life- 
time of the father, the number of shares is as per 
number of wives having male issue plusthe father. 
P 4 PALANIAPPA  CHETTIAR т, ATAGAN CHETTI, 
44 М. 740; .1921) M. W. N. 657 439 


Family custom — Proof — Two instances 
insufficient to establish family custom — Hindu Law—~ 
Muhammadan sons of Hindu — Equity — Trust— 
Limitation Act (IX of 1908), Sch. 1, Art. 131— 
Maintenance —Avrears of “matntenance—Recurring 
right. 

A oustom to ba legally binding must be ancient, 
certain ani invariable, and a family oustom at 
variance with the general custom and the personal 
law of the parties requires even more cogent evi. 
dence than an alleged general oustom, before it 
can be hald to be established Au alleged family 
custom can never be held estab'ished merely on 
the strength of one or two instances 

The illegitimate Muhammadan sons ofa Hindu, 
by Muhammadan women, are not entitled t^ claim 
maintenance under Hindu Law, inasmuch as, 
being Muhammadans, they are not bound by the 
restrictions of the Hindu Law, aud, therefore, 
they cannot derive any advautage from that law; 
nor.can Muhammadans be allowed to apply Hindu 
Law t> their cases just because it suits them. Nor 
can such cases be decided upon general o^nsidéra- 
tion of equity merely because Hindu Law ig 
silent as to the claims of illegitimate Muhamma2an 
progeny of a Hindu. | 

"he Hindu son of & member of a Hiudu rcling 
family, ia his petition to Government for enbance- 
ment of his allowarce, stated; inter alia, that the 
Muhammadan sons of his father would be a burden 
upon him, as they naturally looked up to him for 
some provision being made for them according to 
the prevalent custom, and the Government enhanc. 
ed "is all^wanos Basing their title upon these 
facts, the Muhammadan sons claimed maintenanre 
from the Hindu son onthe ground that he had 
become a kind of trustee for them:— 

Held, that no trust ou behalf of the Muhammadan 
sons was сгга*ей by the Hindu son's action. 

Obiter —It is very doubtful whether maintenance ` 
can be str‘ctiy called a periodically recurring right, 
А r'ght of maintenance is а right which accrues 
upon ‘the happening of a cerrain e-ent and is not 
a recurring right, bus a constent right till the 
happening of snme other event which determines 
it The right to recover maintenance is a recurring 
right unless maint nance ia fixed ty the : arties at 
one consolidated sum, but there is a great d #-гепое 
between a suit to establish maintenance and & воі 
to recover arrears of maintenance, and even if it 
were held that Article 131 of the Limitation Act 
would govern a suit to establish a right of main- 
tenance, it cannot De held that it applies to а suit to 
recover arrears of maintenance. L. CHARANJIT SINGH 
л, AMIR ALI Kuay, 2 L, 243 


— Gift to stranger-——Reversion. 

„The doctrine of the reversion® of gifted land to 
the heirs of the donor оп the failure of the donee’s 
line is not applicable to the case of a, gift made to 
в stranger, L Muna SINGH v. AMIN CHAND, 2 L 284 

е 


, 161 
` 
А 
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Customc--contd. 





Personal law— Burden of proof —Alienation— 
Gujral Khatris of Golpur, Tahsil Pind Dadan Khan, 
District Jhelum. 

Gujral Khatris of Golpur, Tahsil Pind Dadar 
Khan, District Jhelum, are governed by agricni. 
tural custom in matters of alienation 

* here it is found that the members of a caste 
form a compact village community that almost all 
of them earn their living by agriculture, tilling the 
soil with their own hands, and fnat this has been 
the occapation of the members of the caste from 
the time when the village was founded, a presump- 
tion arises that in regard to alienatiohs they are 
governed by agricultural custom and the burdén les 
on the party asserting that they are not sg governed 
to prove its assertion. 1. Ніва NAND v. Hayat 
MOHAMMAD 180 


of proof—Satbal 





Personal law— Burden 
Khatris of Dinga, Gujrat District, 
The initial presumption in the case of Khetris is 

that they follow Hindu Iaw. 

Saibal Khatris of Dinga, Gujrat District, do not 
follow agricultural oustom in matters of alienation. 
L рлснмач Das v. GANGA RAM 264 
Primogeniture—Chohan Rajputs of Nimar, 

Among the Chohan Rajputs of Nimar the in 
Central Provinces & family custom obtains whereby 
ihe property devolves on a single heir by the rule 
of lineal primogeniture. P C Smzovath Віксџ v, 
Bapan Sinan, 17 N. L. R. 128; 26 О. WON, 276 

194 
property— 








Adoption--An»estral 

Burden of proof. 

In a suit challenging the validity of an adoption 
or alienation the party asserting that certain land 
is ancestral is required to prove his assertion and 
conjectures cannot be accepted as a substitute for 
proof, L MussHA бхон о, Urram Since 428 
Daughter’s son—Manj Rajputs of 

Tahsil Nakodar, Jullundur District. 

A Manj Rajput of the Nakodar Tahsil in the 
Jullundur District is authorized by custom to adopt 
his daughter's son who is algo an agnate, L, SAMAND 
Kuan v. КнатАЈЕ Kuan, 2 L. 193 
of daughter's son —Burden of proof 

—Bishnots of Hissar District. 

Inasmuch as the right to adopt a daughter's son ів 
equally opposed to Hindu Law and the general 
Customary Law of the ! unjab, the burden of proving 
that such a custom exists among a particular tribe ig 
on the party alleging it 

Among Bishnois of the Hissar District the adop- 
tion of a daughter's son is not valid by custom, 
L Mori v. BAcRAWAT 189 


Allenation—Right to challenge alienas 
hon-—Burden of proof—Jats of Rohtak Tahsil~ . 
Riwaj-i-am. 

In Rohtak Tahsil a proprietor has very wide 
powers of alienation and his alienations can һе 
challenged only on grounds valid under Hindu Law. 

In Rohtak Tahsil the ríwaj-am places upon 
& person seeking to challenge an alienation the 
busden of proving that he possesses such a right, 

A very large part of the Customary Law regard. 
ing restrictions on alienation is purely case-made 
law and the law primarily applicable to Hindus ig 

















1046 


Custom .--concld. . 


Hindu Law modified by custom. 
CHAND 





Alieration—Sayads 

Jullundur District, 

` Sayads of Alawalpur in the "ullundur District are 
not governed by agricnltural custom in matters of 
alienation Ё. Киоѕні Musamman г. BABU MAL 
Pre-emption-— Village held Ьу опе com- 

munity - Village subsequently held by another comu 

munity —Custom, guhether binding on latter. 

Where a whole community has been completely 
blotted out, the customs which prevailed in it prior 
to its destruction do not hold good with another 
community which comes in and replaces it. The 
custom of pre-emption does not attach itself to в 
property, iPisa practice which exists in a certain 
community and if such a community is entirely 
eliminated, its customs must die with ib A new 
community coming in and taking its place would 
in no way ba bound by the old customs, 

Tho ugjib-ul-arz of a village, the whole body of 
co-sharers of which belonged to the Kayesth com- 
munity, recorded a custom of pre-emption The 
village subsequently was sold for arrears of Govern- 
ment revenue and passed into the hands of a 
Brahmin family. After this there was a settlement 
and no record whatsoever was made as to the 
existence of any custom of pre-emption. The 
question was, whether the custom which existed 
among the Kayesth proprietors continued to exist 
among the Brahmin proprietors: 

. Held, that as the custom followed by the Kayesth 
community had no concern with the ownership of 
the Zemindari, and was merely a communal, or 
caste or family custom, and as that commanity 
was eliminated, the custom died with it and the 
“snecessors of that community were not bound by it. 
A Marusn Snes v борг Prasan, 19 A. L. A 
Succession—Daughiers—Collaterals of 

seventh  degree— Burden of proof—Bains Jats of 

Khera, Tahsit Garhshankar, District Hoshiarpur— 

Riwaj-i-am, entry in, value of--Riwaj-i-ams of 

Hoshiarpur District of 1884 and 1914, preference 

between, 

The burden of proof as to whether remote 
collaterals, such a3 of the sixth degree, exclude 
daughters, rests on the party who asserts its exist- 
ence 

Among Bains Jats of Khera, Tahsil Garhshankar, 
District Hoshiarour, daughters exclude collaterals 
of the seventh degree from succession to ancestral 
property. 

The vriwaj-i- "am, where it gives expression to the 
opinion of males in favour of the rights of females 
at a time when no litigation was expected, is of 
special value. 

The riwaj-i-am of the Hoshiarpur District compiled 
in 1914, which was compiled with great care, should 
be followed in preference to that of 1884. L Maxo 
v BasaxT Srxen 243 
of | Nawun- 


of Alawalpur, 














Half-sister—Arains 
' kote, Tahsil Lahore 
Among Arains of Nawankote, Tahsil Lahore, a 
half-sister succeeds to the property of her half. 
brother in preference to his mother’s father's 
brother, L MEHTAB Bisi v, Din Менлммар 4159 


INDIAN OASES, 


L Gun v Тек 
549 


[1921 


Definitions:— 
Agreement to lease. See REGISTRAMON ` 
Act, в. 2 747. 
Agriculturist. See 


DEKKHAN AGRICUL« 
TURISTs! RELIEF Аст, в, > (2 11 
Any Magistrate of the first class 
Inq siring into the offence. See 
ORIMIYAL PROCEDURE CODE, в. 887 40 
Anything done. See Income Tax Аст 
8 ^i : 682 
Ashkhas ek jaddi. See Pneu x 


Biradaran ek jaddl. 


Building. 
(1) 


.J0ntinuous period of not less 


See PRE-EMPTION 
617 


See C. P. Muwicipan Acrt, в. 68 
274 


than three years. See BENGAL 
TENANCY Act, 8. 23 (1) 158 
Corrupt. See PENAL Copr, s 196 503 
Court. See Boxsay Laxp BgvgNUE CODE, 


ь 35H 
Dai y and monthly hiring. 
MASTER AND SERVANT 
Discnarze  SeeLiMITATION Act, 8 7 4:3 
Dishoaestly. Se Peau Cope, з «:5 33 
Dispute. See CONSTRUCTION OF DOCUMENT 


98 
.Fraudulently. Se Penan Сори, s, a 
. Hele. See PUNJAB ! IMITATION (ANCESTRAL LAND 
ALIENATION) Аст, сн. 
His own occupation. See RANGOON 


.. ENT ACT, в. 10 171 
Inquiry See CRIMINAL Procepurs Сорн, 


в. х 7 4 
In the estate of each landholder. 


Ц 
o 
14 


See MADRAS ESTATES AND Аст, в. 8 (5) 317 
Jad. See PRE-EMPTION 191 
` Jote 23I 
Judgment. See Lerrers Parenr (Вом.) 
Cn, 33 931 
Landholder. Jee Марваз Estates LAND 
ACT, s. 8 (5) ЗІ 
Lessee and mortgagee. See ere 
Malik. See Ніхог илти 397, 752 
Mortgage. See `. P. Tenancy Аст, в. s 
Occupier. See Puxsas MUNICIPAL Аст, в. З 
(10) 129 
Own occupation. See Rangoon Вахт 
Act, в. 10 11) : 29 
Partition. See U. P. LAND RxvzNUB AOT, 
s. 238. (k) 295 
Person. 


See BENGAL MUNICIPAL Аст, 1 65 
Required. See Блмаоох Rent Act, 8, riy. 


So far as relates to the suit. 

CIVIL PROCEDURE: ODE, О XXHIR 4 3 
Stream. See WATERS, LAW OF 158 
Sulit instituted or pending at the 


c mmencement.. e See U, Р, LAND 
ALIENATION ACT, 8. * 3) . 729 

The said ora ers. See Обон aa t 
3.6 


, 
4 


See ` 
91 


* Vol. 1Х1У] ° 

Definitions i—concld, 
Under a license. 
Under an order of Court. se 


Criminan PRocEDURE Cope, в. 145 
Unnecessary: See Income Tax = 


See Авыз Аст, s 13 
275 


Dekkhan Agriculturists’ Relief Act 
(X «11 of 1879), 5. 2 (2nd) —Agriculturust, 
who ів. 

If person derives the greater portion of his 
income from land by sale of the crops of any sort, 
and standing crops include fruit, he must be còn- 
sidered an agriculturist for the purposes of the 
Dekkhan Agriculturists! Relief Act The test is whe- 
ther the income is derived from the produce of 
the land, and not the actual quantum of labour 
which has to be bestowed in getting in the crops.” 
B niganan RAVCHAND v. ParpauLan Saxuipas, 73 
Bom, 1, В, 796 117 


S. 13—Accounts—Mortgigee, whether can 
recover more than sum mentioned in bond or plaint. 
Asürule the object of directing accounts to be 

taken under the Dekkhan Agriculturists’ Relief Act 

is to ascertain how much of the amount secured by 
the bond is priucipal and how much interest, after 
going into the history of the transactions between 
the parties But once the creditor has taken & 

bond, then in no possible case can he recover in а 

Suit on the bond more than the principal amount 

with interest, : 
when a mortgages seeks to recover whatis due 

for the principal on the mor:gaze bond, he cannot 
be allowed to say chat the principalis more than 
what it is stated to be in the раіць В RAGHUNATH 

Вніуллі KULKARNI v, RAM,HANDRA NARAYAN JOSHI, 

23 Бом L Н. 1048 : 


Discretion—Appellate Court, interference by. 

An Appellate tours ought not to interfere with 
the exercise of its discretion by a lower Court 
merely because upon the material before it, it 
might have arrived at a different conclusion я 

Where, however, no discretion has been exercised, 
e.g, ав to whether an extension of time for appeal- 
ing should be allowed, it is open to the party 
aggrieved to raise the question on appeal sat 
MUHAMMAD ABUL KASIM v. (HATURBIUJ ABAY, 
6 P. L, J. 444; (1022) Par, 20; 8 P. L. T. J10 55 


Divorce Act (IV of 1869), SS. 7, I9 
(+), 36, 37, S7—Divorce - Re-marriage within 
siv months of decree absolute Marriage null and 
void—— Alimony 
A re-marriage of a husband within six months of 

1 decree of confirmation of а deores nist dissolving 

marriage, while the first wife is still alive, is null 

nd void. Under section 1.4) of the Divorce Act 

inasmuch as until the time specified by section 57 

of the Act has nbt elapsed frum the date of the 

order of the High Court confirming the decree nisi 
the previous marriage is atill in force. 

A wife is not entitled -to апу alimony where the 
marriage is declared nall and void ab initio on 
the grounds mentioned in section !9 4 of thee 





‘Divorce Act, © Turner v. TURNEB, 20 О. W., N. 7.0; 
48 О, 638 . 924 
a 
Ф 
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Easement—House—Obsiruction to light and air 

—Benamidar entitled td sue. 

A benamidar in respect of a house is entitled b9 
bring о suit for removal of an obstruction to access 
of light and airin the house. C Pawcuu GOPAL v. 
MaATANGINI DERI, 35 О, L. J 43 581 


Easements Act (V of 1882), ss. 15, 


17 (С) ——Swface water —Owner of lower land . 


can acquire right to flow of water from higher land— 

Prescription. 

Although itis quite possible that the owner of 
one piece of agricultural land might acquire the 
right to drain his water onto the land of another, 
it would be more natural in hilly distriets for the 
owner of lower land to acquire by prescription the 
right to receive through woll.defined channels water 
whioh either falls on or flows into higher land. It 
is only in such a way that cultivation én such dis- 
tricts can proceed and there is nothing to prevent 
the owner of land оп a lower level from acquiring 
such a right against the owner of land ona higher 
level. В HaswaxrAPPA IRAPPA DESAI v. BHIMAPPA 
YgLLAPPA Коррар, ¢3 Box L, В. 1001 e 418 


Eject ment—Non-transferable holding transferred 
— Suit against original tenant for rent for period sub. 
sequent to transfer— Waiver of forfeiture 
Where after the transfer of a non-transferable 

holding the landlord repeatedly sues the orig'nal 

tenant for rent, for periods subsequent to the 
transfer, that operates as a waiver of the forfeiture 
entailed by the unauthorised transfer the original 
tenancy subsists and n» decree for ejectment* can 
be passed C Бази BEHARI CHOWDHURY v. UPENDRA 
МАТН Sawa 7.1 





Notice to quit—Notice to quit portion of 
holding invalid. See LANDLORD AND tenant 55k 
Portion of tenure— Ноја б cannot be 
broken up See LANDLORD AND TENA\T 550 
— Property of idol—De facto manager can 
bring suit—1 andlord and tenant - Encroachment by 
tenant on adjoining land of his landlord— Area or 
boundary to be determining factur 
A de facto manager of the property of an idol, who 
has been recognised as such by the parties con- 
cerned, is entitled to bring a suit in ejectment to 
protect the idol’s property against trespass, even 
where it is shown thathe has not been legally 
appointed a shebart of the idol 
in a case of an encroachment by a tenant on the 
khas land of his landlord adjoining tho tenancy, 
where the boundaries of the tenancy can be 
ascertained, effect must be given tothe description 
by boundaries irrespective of area: but if the 
boundaries gre uncertain, then area must also be 
considered. © Hasr: Moman МорАк v. RAMESWAR 
Das 4837 
—— SUlt — Occupancy tenancy claimed —Adhiar 
tenancy found 
The plaintiff sued to eject the defendant as a 
trespasser. The defendant pleaded that he was an 
ocoupancy raiyat. Butthe Court determined the 
nature of the alleged tenancy and came to the 
conclusion, which was not the саве set up by either 
party, that the defendant wasan adhar tenant -a 
tenant who cultivates the land on condition of 
ment of one-half of the produce to the land. 
ard): 
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Ejectment—concid. . x 


Held, that the plaintiff could not be said to be 
prejudiced in respect of his claim for ejectment, 
inasmuch as, npon the real question in issue, each 
party understood what it had to prove and what it 
had to expect from his opponent, © Genpsı Bimi 
о. JOSNAL ABDIN SARKAR, 26 O. W. N. 291; 850 L J. 
103 565 


Suit on behalf of community—Notice to 
members of community —Leave of Court—Pro. 
cedure. See Oivin Procuovre Cope, О. I, в S 


А 555 


Equity —Instalment decree— Default in payment of 
instalments— Court's power to relieve party in default 

— J'ustice * 

Where under а decree, payable in instalments, the 
whole amgunt is recoverable in default of payment 
of any two instalments, and such а default is made,. 
tae High Court, as a Court of Equity, has wide 
powers to relieve the party in default from the 
consequences of ‘its default, provided justice can be 
done to the other party as well by putting it exactly 
in the Same position asif no default had been com- 
mitted. В wAgsINHA Goran v. BaLvant MADHAV 
VADGAONKAR, 23 Hom. u R. 1288 570 


Estoppel—<Acquiescence—Hindu joint family— 
Sale of joint family land by one member without the 
consent of others-—Costly building erected by vendee— 
Knowledge—Objection. 

If one of the co-parceners sells a land belonging 
ta the joint family without the consent of the 
remaining co-parceners and the vendee erects a 
costly building thereon with the knowledge and 
without any objection on the part of the latter, 
there is such acquiescence as estops them from 
questioning the sale. L Daanpar Rar о, GURAN 
Dirra Man, 2 L 768 520 
Auction sale— Mortgage mentioned in execution 

application but not notified —Auction-purchaser— 

Decree-holder mortgagee not estopped, 

In an execution of a simplo money desree the 
decree-holder distinctly stated that the property 

which he sought to be sold was subject toa mort- 
gage held by him, but by some mistake mention of 
the mortgage was nob made in the proclamation of 
sale; it was, however, not shown that there was any 
misrepresentation on his part to make the nuction- 
purchaser believe that the property was free from 
incumbrance: 

Held, that the deoree holder was not estopped 
from putting forward his mortgage against the 
auction-purchaser. А Ram Sanur v BHARAT SINGH, 
19 A. L. J. 744; 43 A. 708 763 
Hindu Law—Widow—Lease—Reversioner— 

Suit for rent—Lease cannot be impugned subsequent. 

ly. 

x person who sues another for rent cannot 
subsequently be heard to impugn such person as a 
tenant 

A Hindu widow exeouted a zarpeshgi lease in 
favour. of defendant. After the widow's death the 
plajatiff, з reveraioner, hrought a suit for rent 
against the defendant in respect of a period sub. 
sequent to the death of the widow. Subsequently 
he brought a snit against the defendant for m 

~ declaration that the lease was invalid i е 











INDIAN OÁSES. 


(1921 
Estopnel-conotld, 


Held, that the plaintiff was estopped from im. 
pugning the defendant's tenancy. Pat Jiran 
Мантох v. BHAGWAN Samar, 2 Р, L. T. 780 262, 


Evidence—Decree in title suit—Rent appeal— 

Decree admissible, : 

A decree in a title suit in favour of а party 
passed pending an appeal by that party ina suib 
for rent with respect to the same property is ad- 
missible in evidenee before the Appellate Court 
deciding the rent appeal w Sasur BHUSAN Ho-E 
v. PARASULLA MULLICK 721 


Evidence Act (lof 1872), s. I3— 
—Documents not inter partes —Admissibility in evi- 
dence. 

A deed or a judgment not inter partes, but 
which relates to the subject-matser of a suit is 
admissible in evidence on general , principles as well 
as under section » of the Evidence Act w PARBATI 
Masni v, Diepatt MAJHI 495 


S. 17—Admission—Deposition in former 
suit admissible in subsequent suit as admission, 

The deposition ofa witness in a former sui, 
when tendered or put in, nob as evidence, bit as 
an admission ina subsequent suit to which such 
witness is a party, may be relied upon by the опг 
as а piece of evidence. © Anı МАнАММАр Кн. tt 
MAHARAJ BUPARI 266 








S. 17—Admission by predecessor. in-interest 

-~Admissibility in evidence 

A, was the owner of certain lands in a villago. 
In 1882 A. made a gift of the life-interest in the 
lands to B. In 187 when the reversionary interest 
was still left in Д., he compiled a book which 
showed that tho standard of measurement prevalent 
in the village was a gaj of 22} inches, Thereafter 
the reversionary interest of A. having devolved 
upon B. as trustee;, B instituted a proceeding 
under section «5 of the Bengal Tenancy Act, in 
which the question involved was what was tho 
standard of measurement in the village. The 
Court, in coming to the conclusion that the standard 
was а gaj of 22у inches, referred, among other evi. 
dence, to the book compiled by A: 

Held, that A being the predecossor-in-interest 
of B, the statement contained in the book com. 
piled by A was admissible in evidence against B as an 
admission of the predecessor-in-interest C Taramonr 
v. CHARU CHANDRA 334 
S. 24 —Information leading to discovery of 

property — Proof. 

Once property has been discovered in consequenco 
of information received from s suspected person, 
it cannot be re-discovered in consequence of in- 
formation received from another suspected person, 
It is only the information that was given by the 
first person and which led ‘to the actual discovery 
which may be proved under the terms of section®27 
of the Evidence Act. 1. BupHaev, EMPEROR, 28 Or, 
L, J, 22 К 502 
———— S. 36—Kistwar map, admissibility ој 

— Question of possession. . 

A Kistwar Survey Мар is admissible in evidence 
on the question of possession between the parties, 
Pat Малко: Hagu. Арун Wanap Kuan . 326 

з 





ae 
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Evidence Act—contd, 


~ S. 65—Secondary evidence— Loss of docu- 
ment. 

In ordinary cases if a witness in whose custody 

a deed should be deposed to its loss, unless there 

is some motive suggested for his being untruthful, 

his evidence should be accepted as sufficient to 

let in secondary evidence of the deed, ard this 

result should follow all the moro where the witness 

is not crogs-examined. P C ЕнтіѕпАМ ALI т. AMNA 

: Prasan, 24 О7О, 072; 16 1. W, 104; 20 M. L. E 132 
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Evidénce Act- contd. 


take place either in Court or before a Commiie 
sioner under Order XXVI, rule ‘of the Code of 
Civil Procedure 

An objection to an examination de bene esse 
though in form one of jurisdiction, is capable of 
being waived .- 

An examination of a witness was taken de bene 
esse pursuant toan order of Courh hoforo Deputy 
Registrar though no commission wus issued to him 
under Order XXVI, rule 3 of the Civil Procedure 


99 - Code. No objection was raised when the examing- 





S. 70—Pleadings—~Atlestution — Admission 
= Proof, 

Section 70 of the Evidence Act dispenses with 
calling attesting witnesses and with proving formal 
execution of documents requirod by law to be 
attested in a‘case where the execution of the docu- 
mont is admisted in the pleadings, 
v. Канн, 19 A. L J, 85. 11 
5. 92— Pro-note —Oral evidence. - 

The making of s pro-note by way of sccurity for 
a sum of толеу advanced or given to the maker 





does not, under section 92 of the Evidence Act, - 


shut out oral evidence as to the purpose for which 
the money is given. 

Where an advance was made urder an oral con- 
tractfor the sale and purchase of paddy and was 
secured by a pro-note: : 

Held, that the making of the pro-note did not shut 
out proof of the terms of the contract L B Ba 
Бнк v. Experoa, .0 L, В.В, 266; .3 Bum. LT. 
335 22 Ск. Ј. 721 : 33 
—-—— S. 92 proviso (1)—Mistake in docu- 

meni-— Evidence to prove mistake, admissibility of. 
^ Where mistake has crept into a documont, ii 
is open to a party entitled to any decree or order 
relating to the document to prove the mistake aud 
evidence produced to prove that fact is adinissible 
in evidence under section 92 (1) of the Evidence 
Асі. Д Авриг, Накім KHAN v. Ram GoPAL, 20 A, 


T.J, &8 961 


S. 92, proviso (3)—Burden of proof— 
Euamination de bene esse—Irregularity— Objection 
watred—Court of Appeal, duties and functions of. 
Under proviso х to section +2 of the Evidence 

Act а party tb а contract, who entered into 16 as 
an agent, is entitled to show that the contract was 
to be considered as binding, only when confirmed by 
the principal, 

The mere acceptance of a substituted mode of 
performance, or the postponement of performance 
at the zequest of one party, does not amount toa 
new contract varying the original agreement. 

When parties, who have bound themselves by a 
written agreement, depart from what has heen so 
agreed on in writing and adopt some other line of 
conduct, itis igcumbent on the party insistisg on, 
and endeavouring to enforce a substituted verbal 
agreement, to show, not merely what ho understood 
to be. the. new tepms on which the parties were 
proceeding, bit” also that the other party had the 
ваше understanding—that both parties were pro- 
ceeding оп anew agreement, the terms of which 
they both understood. 

An examinition ge bene esse stands on ‘precisely 
the came footing as the-oxaminntion of a witness 
in в cause. Consequently, the examination must 


A AsmaRFI LAL’ 


tion took place or when the deposition was read 
in the original Court: : ч 

Held, that in the circumstances of the case the 
objection must be considered to have'been waived 
avd that, consequently, the statement was admis. 
sible in evidence € ; 

When a witness has been examined de’ bene esse, 
if any irregularity be discovered or the adversa 
party be advised of any ground cf objection to the : 
reading of the deposition, he should give notice 
in writing to the adverse Solicitor und move to 
discharge the order immediately upon tif service 
of it,oron the earliest opportunity; for although 
depositions taken de bene esse ave irregular, yet it ia 
боо late to object to them on the ground of irrégularity 
at the hearing of the action. e 

There is really no conflict of judicial opinion 
upon the question of th» duties and functions of 
a Court .of Appeal, though there may be room for 
diversity of conclusion when, in an individual case, 
the evidence comes to be reviewed and weighed, - 
C Dina МАТН v. MgrHARAN NAYALRAI & Co, 5 €, 


L. J. 071 ` 
5. 93—Ambiguity. See Luase 824. 


S. 9B—Unambiguous words used in docu. 
ments—Special  use- Oral evidence admissible— : 
Evidence improperly excluded by Trial Court —HRe. 
versal of decree by Aprellate Court, з 
Under rection 98 of the Evidence Act evidence: 

is admissible to show that in case of jalkar 
tenancies the term san does not signify the Bengali 
year which commences on the st day of Baisakh 
and ends on the last day of t haitra, but а different 
period specially applicable to such tenancies. 

Various worda in written documents, which prima 
facie present no ambiguity, may be interpreted by 
extrinsic evidence of usage, and their peculiar 
meaning, when found in connection with the 
subject-matter of the transaction, may be fixed by 
parol testimony of the sense in which they are 
usually received, when employed in cases similar to 
that under investigation i 

In appeal, the circumstance that evidence bas 
been improperly excluded by the Trial Conrí does 
not justify a reversal of the decree made by that 
Court © Jore Komar MUKERJEE v, ;ADU Naru 
Bosz, 85 C. L. J. 160 693 
S. 108—Deata of person—Preswmption. 

The death ofa person cannot be presumed to 
have taken place more than seven years before the 
time when the question of such death is first 
raised. L Монаммар ÜHIBAGH v. ABDUL Aga 

6t 

S. 395  Estoprel — Minor bound by his fala 

representation as to his age-—Misrepresentation, 
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Section 115 of the Evidence Actis applicable to 
the case of a minor, and, therefore, a mino; who 
intentionally causes another to believe that he isa 
major and on the strength Of that representation 

"induces that other to lend money to liim is pre- 
cluded, in answer to asuit for recovery of ihe 
' ‘money, from denying the truth of lis ‘aegertion, 
provided that the person who -Jent the money had 
"-n5' meane of knowing that the repregentation made 
|. by.the minor was false. -B Jasniy BasriMAL 0, 


x. ВАрАЗНІу Манарет WALEKAB, :23 Bow, L. R. 976 


8 457 


Execution —Desre void~Death of appellant 
before decision~-No objection in Appellate tourt 
ж Objection can be taken in erecufion — Jurisdiction. 

"C'A. Court executing a ,deoree is comoetent to 

entertain an objection that the decree, өт п 

it is an appellare decree, is void as having 

been passed'at a time when the appellant was 
degd and noe representative of his was b ought 
on the record within the period of limitation, 
although no qnestion was raised in the Appellate 

Court that the appeal should abate by reason of the 

representative not having been brought on the 

record witpin the period of limitation. A BivpHA 

Onar v. NAWAL Ras KUARI, 19 A. L, J, 65; 43 О 22 


Jurisdiction—Stay of execution from time 
to time—Limttation Act (1X of 1903), s. 15, appli- 
cability of-—Omission to take objection to emecution 
at proper stage—Auction-sale—Qbjection cannot be 
"taken. after sale. 

. An Execution Court is competent to stay execution 
of-a бзогее from time to time. 

Therefore, an order staying execntion of a decree 
even though not made in the proper exercise of 
judicial discretion, is not without jurisdiction 

Where an execution of a decree has been stayed, 
as regards one-half -hare of one of the pr per'ies 
to be sold, by injunction, and as regards the 
remaining properties by an order of the Execution 
Court itself, the deo ee.-holder in calculating 
the limitation for a subsequont application for 
execution is entitled, under section '5 of the Indian 
J imitation Aot, to deducet the time daring waich 
the injunction and the order continued, the date on 
which the injunction was issued anc the order was 
made and the date on which the injunction and the 
order ceased to be operative. 

A judgment-debtor, who had notice of an appli- 
cation for execution, having allowed the order for 
the iue of the вме proclamation to be made by 
reason of his omission to take objection to the execu- 
tion at the proper stage of the procee ling, is not 
competent, after the sale has taken place, to impuga 
its validity onthe ground that the application for 
execution was barred by limitation atthe time ib 
was made, © GOBINDNATH CHOUDHURI v. Baste. 
UDDIN MONDAL, 44 C, L. J, 163 94 
Objection disallowed —Order binding —Res 

judicata. 

An objection dissllowed at a previous stage in 
an execution proceeding cannot be allowed to be 
raised again at a later stage -f the same proceeding 
andthe order disallowing the objeoti.n is binding on 

e the party raising it, on the same principle as an in- 
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Executlon-- concld. 


terlorutory judgment in a suit is binding upon the 
parties in the snbsequent stages of the enit 


Ksnitinpka MonaN Boy v. КНАдЕН HR 
7 


. Execution of decr e@—Agreement betireen 


gares. prior ta suit not pleaded in suit, whether 

can be pleaded in erecution. 

An agreement made before the passing of a 
decree, which, if raised in the suit, would negative 
wholly or partially a defendant's liability to meet 
the plaintiff's claim but which is'not pleaded asa 
defence to the suit, cannot be urged in bar of 
execution. 

An agreement that a deoree to be passed should 
not he enforced affects the question whether the 
decree should be passed and should be made % 
ground of defence t» the suit, М КоохАмхЕ\І 
MALLAYA v КАМ EGANTI HINNA -KoTaya, l» M, 
W.N a 4 WwW CT 118 

-—-— Гесгее incapable ef execntim Amendment 

—limitation See ı 1MiT.TION Act, SCH. !, ART 22 


Exp2rtevid 2nce Comparison of handwriting 

— Burden of proof— Signature — Denial 

Althongh itis true thot under the Evidence Act 
comparison of handwriting is a legitimate enough 
method of supporting evidence and the view of 
persons competent to express opinions may be in 
many cases of considerable valne, the opinions of 
th-se who have not carcfully studied the art of 
caligraphy is not asa rule of very great utility. 
Indeed so uncertain and inexact isthe science of 
the stndy of caligraphy that it has been for some 
years pist the tendency to regard evidence even of 
experts as of somewh tinconclusiv character 

* here an application purports to have been signed 
by а certain person and that pers n appears in 
Court and denies having sigued the applivation, the 
burden of proving that he did sign i^i» erst прод 
the party relying upon that fact. rat Barug Jaa 
т, PARME:HWAR RAI 23 
Explosives Act (lv of 1834), rules 

fiamed under, See COMMON CARRIER | 868 


Fatal A-cidents Act (XIII of 1855), 
— Tort— Accidents Damagea— Principle appl'cable, 
Tne principe embodied in the Fatal Accidents 

Aob is aprlicabls to cases arising in Herar as а 

rule of equity, jnstice and gocd conscieice N 

Ragamabar т, DHANRAJ SII 

Fishery right  Lease— Ocoupancy right —Ad.- 
verso po sesion See LANDLORD A D TENANT 


Fraud, decree obtuinel bun- Aurction-sile— Suit to 
set овие de тег and sale—Auchon-purchaser not purty 
to truud Auction sale no! to be set aaide. п 
An auction-sale hell in execution of an ew ратів 

decree obtained by fraud should not be set aside’ 

where the auction-purchaser who is a stranger to 
the suit, was no party to the decree-holder’s fraud 
and knew nothing of it before he paid the money, 

f^ бораг РОКА! т SWARNA Bawa 611 

Ghatwall or Police javnir See Sate 522 


Government ef India Act (5 & 6 


Geo V, we 61), 1915, 5 106 (2). 
| 84 


EJ 


DT 
7". 
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‘Guardian and ward—Tort committed by 
guardian — Ward's estate not liable 
The estate of a minor is not liable on an obliga- 
tion arising oat of a tort committed by his 
guar lian whether or not the tort is. beneficial го the 
mino: The ouly psram — responsiole is the 
actual tortfeasor, the guardian himself М Влравам 
v. MANNULALSAO 473 


Guardians and Wards Act (Vill of 
1-90), S. S -Minor in custody of father — 
'*  Btranger, when can. be appointed guardian. 


Any friend of a minor may approach the Court 
in the case of the minor being ill-treated, and 
invoke ihe protection of the Cou:t on behalf of the 
minor Batit is ап other question aliwgether if an 
outesi ler invokes the protection of rhe ourt for a 
minor who is inthe lawful custody of her father, 
unless the applicant can satisfy the Court that it 
is for the welfire of the minor that an order shuld 
be made against the father, 

A Vourt should req'ure very clear and strong 
groands to hold that it is forthe welfare of a minor 
girl chat she should ba separated from her father and 
left under the cave of а stranger, 

Where а stranger made an application under the 
Gaardians and Wards Aet to deprive a father of 
the oastoly and the natural gu wdianship of his 
minor girl, oa the ground that she was snout to 
be marrizd atthe early ag» of fow whioh woald 
expose her to the risk of premature wito vood, and 
thas tne rasher was aovit to. sacrifice his davz ters 
interests by resorting to th» p.actice of gata marri- 
ages with a view to sasur3 & bride for himself: 

nell, that general considerations of that vhuracter, 
which were not opposed to the practice of the 
community to which the paries belonged, co»ull not 
be accauted as a sutficient groind for depeiv пу the 
father of such rights us he hid to look after the 
welfare of his minor childre. d Kesaaroin 
MAGA LaL TRIVEDI о AuBALAL УЕХВАМ, 23 Bow. 
R i225 578 


GujarstTaluKdars Act! JIof 1333), 
$S.22B Mort ig? by Сиа lar —Est tte tiken n ler 
mın tenent of l'aluk lari. 3itloment Ойсе —F ilare 
to notify claim —Mortgagee - Minor —S«b-mortgag»e, 
«position of 
A Taluklar mortgag2loortain proporty with A, 

who sub-aoreguzel 16 wth 8 Tas Talukdar’s 

estate was sunseqienbly taksa possession of by the 

Jalucdiri Settlanont ОВ юг, was сз on tha 

creditors of the estate to notify theie claims A 

hai in the meantime died leaving heirs, one of 

whom was a minor. ‘either the heirs of А nor B 

notified the mo.tgage: 

Hed, « chats tha minor neir of 4 was, on 
account of his minority, entitle! to сі Мт aginst 
the ralukdar in spi e of the provisions of sestioa 
24B of the Gijarat l'aluk lars Act 

12) bhate iuis nash &3 B olrinsl andar A, аз 
lohg as tha latter's rights ware ia existence, the 
for пэг could sue the latter for all баозэ rifhts 
which ths mortzagees топ still b» easitlel to 
ciai n ùwiiase the l'alazdar and that В was entitled 
toe гаш in in posses ion аз long аз Аа heirs cond 
cl@in thsi: mortgage rishte aginst thy talukdar 
В daga BIAL JIVABHAD V. UQLLECIOUA OP Karga, 3 
Bow, b. R. 145 225 
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Hindu Law -Adoptlonc- Prohibition against 
adophHon by husband — Widow, duty of— Mahratta 


country, Bombay Presidency — Widow, competency 
of, to adopt—Joint Hindu family—Partition— 
Intention 


It isa general principle of Hindu Law as to 
adoption that it is the duty of a widow to obey such 
directions as her husband may have given as to the 
way in which she should exercise a power of adop- 
tion to him. . . 

A direction by a Hindu husbind, to operate as a 
prohibition against his widow adopting auy boy to 
him as a son, except the boy named “by him, must 
be explicitly made and clearly e intended by the 
husband to limit-the discretion of his widow for 
all time and on every occasion on which otherwise 
after his death she might validly make an adoption 
to him. Such а direction might be given by the 
husbgud orally or in writing, as, for instance, by a 
Will. 

In the Mahratta country a Hindu widow may, 
withoutthe permission of her husband, and without 
the consent of his kindred, adopt a sqn to, him, if 
the actis done by her in the proper and bona fide 
performance of a religious duty, and neither 
capriciously, nor from a corrupt motive, and whe- 
ther her husbind at the time of his death was 
joint or separate, and whether his property was or 
was not vested in heras his heir at the time when 
she mad3the adoption 

Obiter, ~An unequivocal intimation of an intention 
to separate bya member of a jont Hindu family 
governed by the “itukshara would operate as a 
s»verance of the joint status. P o Yapaov NAMDEO, 

17 N. b. R. 01435; 82 M. L.T 8; 26 U. W N, 89 ; 42 
M, Ld. 219 536 


— — 





by minor widow 

A girl younger thau fifteen cannot ordinarily exer» 
cise that volition of mind and that independence of 
ја ig neut which would enable her to make a really 
valid adoption А jortiort there would have to ba 
very clear evil псе to satisfy the ourt thas a Hindu 
wilow of tw:lve or twelve and a half years of age 
could exercise her own independent judgment in the 
mutter of ип adoption В PRavavavA NEMAPPA т, 
FaxigNariE, 3 Box Е 07 

Alienation—Legal necessity- Ingttury 

— Representation by borrower—Burden of prooj 

The representations of the borrower are not 
merely evidence, but may in particular circumstances 
be sufficient to shift the onus from the lender to tho 
p2rson impeachi .g the debt or alienation. 

Something more thun mee representations of 
the borrower is neces-ary to constitute reasonable 
inquiry on the part of the lender М Gaxsa v. 
VisHWESHW^E MAHADEO, 17 N 1, lt, 194 268 








Necessity Вепейё to family. 

In Hindu Law the term “necessity” must 
not he construed strictly. 15 should be interpreted 
with due regard to the conditions of modern life. 
м here the adult members о a family determine to 
get rid.of property whi:h is a burden to the family 
and the transaction is obviously for the benefit of 


* the family,it would be binding on the minuymem. 


1 bers of the family B NaGiNDaS MANEKLaL т, 
> Masomep Yusur, 2: Bom L. R. 094 923 
s Reverstoner cannot follow sale 
proceeds, * | @ 
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A reversioner, though entitled to quastion á sale by 
a Hindu widow, is поб. entitled to follow the 
proceeds of an dlisaation. whatever form they! 
might afterwards assume in the shape of property 
in possession of third parties Ж БАМАТҮа o МАНА- 
LAKSHMI, 14 L. W. 33; 1921 М, W. N. 414 





Limitation Act ІХ of 1908), ss. б, 7, Sch.. 1, 
Art. 126—Mortgage—Redemption  suit—OClog on 
Tredemplion —Nine.tenth consideration for necessity — 
Transaction. valid, 


The cause of action fora suit bya Hindu to 
set aside angalienation of ancestral property by his 
‘father, is a single cause of aotion and accrues, 
under- Article 125, Schedule I of the Limitation 
Abb, when.thealienee takes possession of the prop- 
erty; and while an after-born son is entitled on 
his birth to take advantage of this cause of action 
and to Shallenge the alienation for want of neces- 
sity, he does not get a fresh cause of action on 
hia birth and cannot take advantage of his minority 
under section 6 of the Limitation Act, nor can he, 
under section 7 of the Act, tack the period of his 


: minority on to the period of the minority of his 


elder brother who was born before the date of 
alienation. 1 

A redemption suit is one in which the plaintiff, 
accepting the position of a mo tgagor or of a person 
interested in the equity of redemption, asks for 
possession in accordaace with the terms of ‘the 
mortgage on payment of the umount dae under it 

A suit bya Hindu for possession of ancestral 
property, alienated by his father, on payment of a 
part of.cousideration, which the plaintiff admits to 
be for legal necessity, while he denies legal neces- 
sity in respect of the remainder of the consideia- 
tion, iz not (and cannot, by an amendment affect- 
ing only the Vonrt-fees and not affecting te reliefs 
“claimed in the plaint, be converted into а suit for 
redemption  1he nature of the suit depends on 
the averments in the plaint and the relief claimed 
and cannot be affectea by the fact that in answer 
to a plea of limitation the plaintiff nas turned 
round and.alleged the defendant to be in possession 
as mortgagee 

A long term is not in itself sufficient to constitute 
a clog on the equity of redemption 

Nine-tenths of the mortgage money being found 
to have been. borrowed for legal necessity, the 
transaction was held, on the authority of Buniyad 


. Husain v. Mata singh ( , to be justified, even though 


& comparatively small additional amount had been 
borrowed in cash, О Онокңкү Sivan v. HanpEo 
Sinou,.2 О. C. 350; o O. 7 667 751 


—— ——-  Widow— Mortgage — Decree, mort- 
gage and personal—tes judicnta— Decree against 
qualified owner— Parties —Reversioner— Waecution — 
Sale—Incorrect statement in sale proclamation— 
Jurisdiction-——Limitation Act (ІХ of 1905), Sch. I, 
Arts 120, 141. 

A valid decree may be made involving a declara. 
tion that an alienation by a Hindu widow ®ің 


partially valid and partially void as against the 
* yeversioners. Ў 
Сы een 249a E é 1 = 
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sion by son—Cause of action—After-born son— ,, 
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against a Hindu widow, daughter, or mother, in 
“possession, of. the estate of the full owaer, operates 

as res julicata as regards 'Ho.quesuons tried in 
«the suit The reversioner is bound by the decision 

against the female heir in her representative capacity, 
«unless he qan. prove that , the deócbe was not 
fairly. апа properly obtained against her. ' 

There is a fundamental distinction between the 
case where а mortgagee sues to enforóé a mort. 
gage executed by her husband,’ ‘dnd’ thé'case where 
-^& moriyages. sues.a. widow to enforce a mortgage 
: exeoutad by herself. In the former case, no ques- 

tion of propriety’ of the transaction arises: in the 

latter, case, if the mortgagee seeks to obtain a 

decree entitling him бо proceed against not merely 

the qualified interest of ‘the widow’ but'the entire 
inheritance, the question 'of légal necessity arises; 
it can be. fidally decided ошу fa the presence of 
the reversioner, and a re¥éraiodary ‘heir when so 
drawn into the litigation 13 éntitled to urge that as 
he cannot be called upon to ‘redeem, he would 
prefer to be left alone; witli’ liberty to ‘contest the 
title of the mo:tgagee or óf the’ pufchaser at toe 
sale in execution оѓ’ the ‘morlgaye-decree, if he 
should ever succeed as the actual’ reversionary heir. 

When а sale has been held in execution’ df a decree 

obtained against a limited owner, ‘such as a Hindu 

widow, tò enforce satisfaction of a debt; ‘secured or 
unsecured, created by hèr, fhe real question is, 
what was,liable to be, and was uctuully, sold. In 
the investigation of this quéstion the frame of the 
suit, the judgment, the devree, the execution pro- 
seedings, the sale-proclamation, the amount of рог- 
chase-money anu the vonduct of the parties must 
all be taken into account vhe'sale certiticate is by 
no means conclusive Asthe proceeding may be 
against the wiuow personally or'against the widow 
as representing her husband's estate, the true test 
із to see whether the proceediug in which the sale 
was direc:ed was brought agaiust the widow per- 
sonally or with a view td utféct the whole inheritance. 

lv.is not necessary thit a reversioné® should be 

joined as a purty to & mortgage ‘suit against a 

stlindu female; but if he is so joined, the fact would 
айога clear indication that the creoitor intended to 
make the inheritance liable and not‘ to restrict hig 
remedy to the qualified interest of the female, with. 
the result that a decree tauly made in his presence, 
so long as it stands, binds the inheritance, whe- 
ther ha or some one else ultiniutely becomes the 
actual reversioner when the succession opena out on 
the death of the female The titld’of the purchaser 
in such aca-e can consequently be defeated by the 
actual :eveigioner, only айег the decree, which ia 


the гоор of that title, has been successfully impeached 


for fraud, collusion or other like réason. 

The principle that where а’ Hindu‘ heicess, such 
asa widow, has so.d a larger portion of the estate 
than was neccssary to raise the amount which the 
law authorised her to rause, the sale would not be 
absolutely void as against the reversioners, but 
they can only set it aside, if at all upon paying 
the amount which the widow ‘was authorised to 
raise, is applicable toa сазе of ац excessive sald 
by а Hindu *viduw and саппоё be invoked to set 

aside a mortgage-decres which direpted а sale of 


BS 


яме. ot ~ 


A ‘decree obtained on a fair trial, in ‘suit by or e 
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ethe hypothecated property, only for so much of 
ihe. mortgage money as could be deemed io have 
been raised for legitimate objects. 

Ar incorrect вѓабешепб in tae sale proclamation 
as to the amount recoverable by tho sale of a 
mortgeged property, does not take away the 
juriadiction of the ‹ ourtto sell the property. 

There is a fundamental distinction’ betwen exist- 
ence of jurisdiction aud exercise of jurisdiction. 
The circumstance that jurisdiction has been exercise- 
ed in an irregalar manner does not destroy the 
jurisdiction, for a Court has jurisdiction to decide 
wrong as well as right; if it decides wrong, the 

. wronged party can oüly take the course prescrib. 

course is not taken, the decision, howover wrong, 

cannot be disturbed, ` : : 
A suit by a Hindu reve:sioner to recover moveable 

- property on the death of a Hindu female is governed 
by Article 120 of Schedule I to tho Limitation 
Act and limitation begins tọ ran from the death 
of the female. in the case of immoveable prop- 
erty, the period is, under Aiticle 141, twelve 
years from the date when tha female dies. C 
PRAMATHA Nata Bose v, Buusan Монах Bo-u, 26 О, 

А. №. 686; 33 0, E, J. 421 3 980 
me Bengal School--Succession—Abori- 
‚ gines (Cacharies) of Assam-—Sisler's ` son— Wije’s 

sister— Custom. - 
, The Bengal School of Hindu Law applies to tho 

. Aborigines .Cacharíes of Assam and under it a 
sister’s s.n is an heir unless there is `a oustom 
to the contrary. ' 7 ioi 

A wife's sister cannot possibly be un heir under 

„the Hindu Law but she сап be an heir under 
custom if proved, © NEARAM KACHARI v. ARDARAM 
KACHARI, 50.1. 1784 7 С i45 
-—-— Bombay School— Adoption by widow 

. Adoption made by husband——Widow cannot adopt 
. during lijetime'of boy adopted by husband. 

- То matter óf adoption in the tiombay Presidency 
a Hindu widow is bound by the act uf her husband 
and fo accept all the implications of an adoption 
by him, valid’ or invalid. She cannot practically 
ignore and supersede her husband's act of adoption. 
She can adopt only in the ‘absence of a prohibition 
by her husband and that prohibition may be express 
or implied po A А; $ 

Where a Hindu makes an adoption during his 
lifetime, the act of adoption, even if invalid, pre- 
cludes the widow of the ‘adoptor;-after his death, 
from adopting any other boy to him during the 
lifetime of the boy ‘adopted by him or until the 
adoption is declared invalid by a competent Court 
atthe instance of somebody other than ‘the widow 
interested in the estate, Basu ADGAUDA PATIL 
2 NARASAGOUSA Tatya PATIL, 23 Bom L. R. 614 

—-Daughter-Marriage performed by 
mother—Fraud ~Marriage valid until declared 

invalid See PENAL Cope, з. 404 ~ 500 

‘+ Dayabhaga -Gift ~ Construction of 
deed—Series of life-estates in tail male—Perpetual 
annuity —Chargg. » 2 
A series of life estates in tail male is repugnant t 

Hindu Law buf in a perpstual annuity there is 

potbing. repugnant to either Hindu or Indian Laws, 
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A deed of gift, after declaring thatthe gift was 


.by way of “provision for the support and mainten- 


ance” of grantor’s g-anddaughter and the “shildren 
born of her womb,” stated that the grand- 
daughter would got Rs. 20) per year put of 
the grantor’s estute and that after her death her 
“son born of her womb and his sons and gra .dsons 
in due succession would get the same” ‘The grand- 
daughter died leaving a son, who also died sub. 
sequently leaving his father as his heir. In а suit by 
the father for the annuity; в 

Held, that the annuity was intended to b» perpetual 
so that an absolute estate vested in the soh to which 
the father as the heir of his son was entitled. 

Held, further, that as the annuity was made pay- 








able out of the grantor's estat», it creited a 
charge on the estate for that amount (9 BAJENDRA 
Monon Mourik v UPENDRA Nata Guga 518 
Dayabhaga-Joint prope-ty, — See 
ADVERSE POSSESSION . 773 
Deabt—Pious obligation of son to pay 

father's debt in Lifetime of tather. • 


The pious obligation of a Hindu зоп ёо pay his 
father's debts cannot be onforced in the lifetime 
of his father, aud the son has the right to object 
to the payment of such debts ont of his share of 
the family property when tho father is alive. (3 
SnEODAN SINGH v. BHAGWAN Sinan, 19 А L, J. 431: 
aU P.L. К (A. !0 + A 496 75 
Inheritance Bandhus— Father's sis. 
- ter'a sows son and maternal uncle—Maternal uncle 

preferred. ; 

In the matter of succession to the estate of adeceased 
Ilindu the maternal uncle of the deceased is to be pre- 
ferred to his father’s sister's son's son on the ground 
that he is nearer in degreeto the deceased; that he and 
the deceased are sapindas to each other, and that 
he offers oblations to his father and grandfather 
to whom the deceased is also bound to offer 
pind, whereas the father's sister’s son's son offers 
no ind: to the deceased’s ancestors. P G 
VgDACHELA MUDALIAR vi. SUBRAMANIA MUDALIAB, {4 
M, 763; 14 L. W. 304; (10921, M W N. 653; 2 P, L. T. 
707; 28 C. W. N. 196 5 и M. L. J. 676. - 402 
m Sudras - Illegitimate son, when can 

aucceed—Custom, immoral and against public policy 

not enforceable iw law-— Abandowment of wife. 

In order that an illegitimate son amongst 
Sudras inherit to his father it is absoliitely neces. 
sary that the connection between the parents must 
be continuous and lawful. A son born ‘tf an abso. 
lutely prohibited union, such as an incestuous or ad. 
ulterous connection, cannot succeed even to a Sudra, 

А husband left his wife without tolling her 
where he was going and leaving her absolutely to 
her resourges for her livelihood. Meanivhile the 
wife went to live with another person aud a 2huri 
marriaga was performed batwaen them, The hus. 
band on return took no steps to take her back: 

Held, that the mere inaction on the part of the 
husband did not amount to abandonment of the wife 
and the marriage tie between them was not broken. 

A custom amongst a particular caste to the effect 
that a second marriage of a married woman in Churi* 
form during the lifetime of her first husband and 
Sven before her release by him being immoral aud 
opposed to public policy is noi valid and enforceable e 








1054 
Hindu Law —conta. 


in a Court of Law. М > Susovanpansinen v. PnAv- 
SINGH 817 
— J dint fa nily —AHenation by jather— 

Antecedent dest —Murtyage contaimng | personat cove- 

nant —Promissory note to bé followed by mortgagz. 

A ‘debt incurred by a Hindu father without the 
ail of family property is an antecedent debt, bat 
if. the debt is not wholly irrespective of the credit 
. obtainable by reason’ of the ownership of family 
prope@ty oe ia nob wholly apart from the owaer- 
ship of that property, itis not ап ‘antecedent debt. 

jherefore, a p-rsonal coveuint to pay the deot 
by a Hindu father іа a mortgage-deed of joint 
family property does not make the debt au antece- 
dans debt. 

A debt contracted on a promissory note by a 
Hindu father oa condition that it would form part 
of a mortgage of the joint family property £o be 
subsequently executed is also not an antecedent 





debt. A FAM Sagur v. BHARAT SINGH 39 A L.T. 
148; 38 А 703 763 
-—- - Alienation by father — Legal necessity. 


The principle that where ancestral property has 
passed out ofa family under а sg]e-deed executed 
by the father, the sons сађпоб тесоуег Ње 
property merely by proving abggnce of legal neces- 
sity, applies only where the salg ünder whioh the 
property has passed away wai exeonted in lieu 
of antecedent debt orin executiqn of a decree for 
debt, aud has no application to the case of a sale 
for cash down Jn such a case the vendeo is 
bound to р ove legal necessity, О Lacauman 
SnuukKUL v Кам KISHORE. 74 О. О 218 220 
Alienation by father —Son, right of 

—After-born son, when can question validity of 

alienation -Surt to set aside’ alienation San born 

ajter suit but Бејо e decree not bound— Distinct 
interest -Antecedent debt—Legal necessity—Burden 
ot proof 

A son cannot object to alienations validly made 
by his father before he was born or begotten, 
because he conli only by birth obtain an interest 
in- property which was then existing in his ancestor 
„Hence if atthe time of the alienation there had 
been no one in existence whose ass-nt was neces- 
sary or if those who were then in existence had 
consented, he could not afte:wa ds object on the 
ground that беге was no necessity for the transnc- 
tion If, however, an alienation was made by a father 
without necessity and without the consent of sons 
then living, it would not only be invalid against them 
but also against any son born before they had 
ratilied the transaction and no coneent given by 
them after his birth would be binding upon him. 

When в Hindu father executed a mortgage 
there wag in existence hia minor son, R, who sub. 
sequently died. Soon after the execution of tne 
mortgage & brought а suit for a ‘decluration thas 
the mortg-ge was not binding on the joins ances ral 
family property, on the ground thas it had been 
made without legal necessiry. Another son, B, 
was born after the suit was brought but before it 
was decided. On the suit of the mortgag-e to 
е `Ғо.сө thd mortgage, B. contested tke validity of 
the mortgage:  , » 

Held, that B. was entitled *o challengo the valid. 
iy of the mortgage. . He e 
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Hell, further, that В. was not bound by the 
decision in &'в suit, inasmuch s: B. wis not born 
when R bought the suit and B had an interest of 
his o єп which wa quite distinot from that : f R 

Where a риф of the coasideration of a mort- 
gago is a promissory note executed a few days 
b-fore the mortgage in favour of the mortgages 
himself, the burden is upon the mortgagee to show 
that this debt, although it may bo oillsd an antece- 
dent debt, was borrowed for purposes whivh would 
be binding on the, joint family, A Braue KuaR v. 
Banst& Sanat ЧА 1, Л. 97> “8 
"Joint family —Anteredint debt —Test, 

In order to mike a debt, which is in fac &ntece- 
Aent:in point of time not antecedent in the s»nse 
of tthe Privy опчсії ruling in Saw Ram Chindra 
v Bhup Singh, МУ Jnd Cas, 750: 84 А. 8: 2: О, W, 
N 695; P. L, W. 657,15 A UL J. 437; :9 Bom. L R. 
498: 2860 LJ, :88 М 0.J It "HIT; M, W, М, 4% 9; 
22M L.T.72:: 6L W 28; 44 T. A, ! 6.0.0. , ib 
must be found that there was an understanding 
between the crediter and the debtor at the time of 
the loan that it w ull be secured later by а mortgi:ge 
of the joint estate. 

The true test of antecedency is whether the pay- 
ment of the udvanoa and the trunsfer securing its 
payment are in reality a single transa ‘tion or not. 
lf they ara such, there is n» antesedenoy The 
mere hope by the creditor that th* debts will be 
bia ting on the estate of the joint fam ly: and his 
expect ition of recovering them from the j ‘iat 
estate do not make the payment and the transfer 
a single transaction, 

A Ніпіп father is authorised not only to sell 
the joiat fimily property for the sa isfaction of 
his &utecelent debts but also to mortgage it М 
PANDURANG t, KESHORAO l 
Charge created by father —Subse- 

quently born son bound 

A Hindu son is bound by a charge on ancestral 
property created by his father before his birth. 
Pat RAMCHANDRA Prasad V MAHABIR 2 БАЗАР 
SIGH 247 
Member of joint Jamily- Main. 

















tenance, suit for. 

A member ofa joint Hindu family who cannot 
file a snit for partition without the“ consent of 
certain members of the family, is entitled to sue 
for separate maintenance out of the family prop- 
erty, if he is driven ont from the family. 
BuuPAL Tava АРРА v ТАүА `АРРА GAVGARIM, 24 
Bow L R. 1236 • 


Partitio® — Purchaser 





parcener. : 

If an outsider purchases & particular portion of 
joint family property from one of the co parceners, 
he is entitled to file a suit against the other mem- 
bers of the family for par Stion, and, on partition, if 
possible. the property which he “his purchased as 
belonging to а cértain co-parcener should be given 
to him as із ›һаге. 8 Daunapaat DABBAI v, LALA 
Davna, 48 Bom i. R.7T77 ° . 115 


Partition between. father and sons— 
Father's alienees also &npleaded Alienation, setting 
asite of —Coasideration, sons not bound to py = 
Pious obligation. ° 
t 


from co. 
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In suits for partition between sons and their 
father,in which alienees are joined for the purpose 
of setting áside the father’s »lienation: of the joint 
family property. the retting aside of the ali: nations 
should not be conditional on the refund by the sons 
of the moneys paid to the father in consideration 
of the alienations, 

Per Wallis, C J Тһе alienation of joint family 
property by a father where there is neither necessity 
nor ‘antecedent debt, amounts toe plain breach of 
trust and the Mitakshara Law does not warrant 
or legalise any such transaction. The Courts are 
bound to afford the sons‘ adequate relief in the 
nature of a restitutio in integrum unfettered by 
any conditions based on the alleged pious obliga- 
tion of the sons to pay their father’s debts. 

Fer Sesha, iri Aiyar, J—When a suit for partition 
js filed, in which a prayer for setting aside an 
alienation hy the f»ther ig also added, there is no. debt 
of the father - О. таз alienation being set aside, 
an obligation to make good the loss sustained by 
the vendee to the ex ent the consideration fails 
would ative. This obligation could be enforced 
against the father by filing a suit for damages. Till а 
decree is obtained, there is по debt of the fa her. 
The pos-ibility of an event happenmg which 
might throw on the father an obligation for 
unjiquidated’ damages ia not within the principle 
relating to the pious obligation of the sons A 
possible unliquidated claim for damages could not 
be considered'as a debt payable during the life. 
time of the father. М SREENIVASA AIYANGAR v, 
KUPPUSWAMI ÁAiYANGAR, l4 L. W. 73; 44 M. 50"; 
(1921) M. W. N. 640 698 


Joint family —8ale of joint family 
jand by one member without the с nsent of 
othera—Costly building erected by  vendee— 
Knowledge Ojection. See EsToPPEL 


Sons, obligation ој, to pay father’s 











debts. 

.Tne pious obligation of a Hindu воп to pay his 
father’s debts extends to debtsincurred by the father 
during his minority which, after attaining majority, 
the agrees to pay L Bam КАТТАМ v. BASANT Bar 

.68 Г iz 
е Suit by manager to recover on pros 
note~—Necessary parties. 

The manager of a joint Hindu family can sue 
on а pro-note executed in his favour with the full 
knowiedge of the evecutart that the loan was being 
advarced from the joint family funds without 
joining the adult members of the family ag plaintiffs, 
where he effectively represents the other members 
of the familv 

Where а in»naeer cf a joint Hindr family sues 
in a representative capscity there sh«uld be an 
indication that he has sued in a representative 
capacity but such indication should поё appear 
m cessarily in the plaint. В RawsATH DWARKANATM 
WarwoonE v RAMRAO BALERISHNA рнотве, 2А B.M, 
L. К 1155 £66 
- Jotntness — Presumption — Long 

«epa: ate possession Effect... 

The ordinary presumption of Hindu Т aw in favour 
of the jointress of & family is сопкі, rably weaken- 
ed where it is proved that two brothera constituting 
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l 
a joint Hindu family hate been i'ving sepa-ate from 
each other fr a number of yeirs and that ono of 
them had nothiug to do with the property in the, 
possession of the ойлет. М : Axwaw Buar v. Bav: gu 
Marr'age—Minors— Repudiation -Res 
titution nf conjugul rights, | 

Among the Hindus marriage generally takes place 
а а very early age, when in fact both the boy and 
the girl sre minora Among them a marriage 
once performed cannot be dissolved for any reason 
whatever, and it would be repugnant to all notiens 
and sentiments of Hindu society if the wife is 
given a freedom to repudiate her marriage as 
soon аз she comes of age or before consummation 
takes place, merely on the ground that the marriage 
has-been performed during her minority. 

In а case to which the parties fre Hindns the 
mere fact that the marriage taker place during the 
minority of the parties and that’ the girl repudiates 
the marriage before consummation is по sufficient 
ground for refusing a decree for restitution of 
conjugal rights Ё. Mussür v RAAGWANI 356 
"Mitakshara- Aloption of ofphans— 

Custom—Dhusars of Gurgaon District, Punjab — 

Orphans can be adopted by Dhusars, 

According to the law of the Mitakshara as re. 
coguised by the School of Benares, an orphan cannot 
be adopted. . 

In some parts of Northern India, particularly in 
districts now in the Punjab or adjacent to the 
Punjab, the strict rules of the Mitakshara, as 
recognised by the School of Penares, have not been 
followed by some castes, tribes and families of 
Hindus. and custome which are nt variance with th 
law of the Mitakshara, as recognised by the Scho! 
of Henares, have been for long consistently followed |. 
and acted upon, and when such eustoms ane 
established, they, and not the striot rules of the 
Mitakshara with which they are at variance, are 
to be applied . Such customs relate to a variety of . 
subjects, as for instance to widows, adoptions, and 
the descent of lards and ‘interests in lands; they 
are to be found principally amongst the agricultural 
classes, but they are also to be found amongst 
classes which are not agricultural. 

The Dhnears residing in the V ardha District of 
the Central Trovinces are governed, not hy tho 
Mitakshara as recognised by the School cf Benares, 
but are governed by the customary law of the Dhusars 
of the District of Gnrgaon in the Punjab where 
they originaly resided and according to that 
costomary law, adoption of orphans by ОЕтзив is 








valid P RAMEI:HORE v. JAINARAYAN, 7 Х, 1. 
В. 628;:5 L, W зз; 15.2 M W.N 125, 30 M. L. 
T. 145-2 М.Ш. 80 ` 782 





~- Quardian—Testamentary appornt« 
ment- Court, duty of. 

Under the Mitakshara Hindu Taw it is not compe. 
tentto the only adult co-parcener of a Mi-nksharg 
family, consisting of hivself and his minor co. 
parceners, to appoint a testamentary guardian to the 
00-ратсепагу properties of the minor co-parc-n rs. 

Tuerefore a testamentary appointment of guard an 
by the futher of his minor son is not lawtul and 
ір is not allowable to fall back on general princi. 
ples to justify such an appointment, The sovereign's 
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delegate next ‘after ‘the father is the mother, and 
she cannot be excludod, by the father's selection, 

In. dase of a dispute about the guardianship of 
& Hindu minor's property, or any allegation of" 
detriment to the minor’g. interest: resulting from 
such dispute, itis the statutory daty of the Court, on 
the matter being, brought to its notice, to sift the 
matter in ths interests ‘of the minor, and sppoint 
a proper person to be his grardian. N ip і. 


33 





Rasr ANI " 
" Succession — Hindu' -couvert to 
Christianity —Succegsion -Power te elect, See 
Succession Act, 8. 2 T 559 
EE gu qe аз Hlegitimale chita, right 


Grader Yeindu Taw anon of a legitimate son of à 
Sudra cannot inherit the property of an illegitimate 
gon of his" ancestor inasmuch as the illegitimate son 
of a Sudra cannot inherit the separate property of 
his father’ в legitimate son, ав а. brother: B Zirgu 


dodi `%, Bostya Daeapc, ?8 Bom. І. R.1195. 


973 
GUAPAS -Test—Kunbis and Marbattes 
in ‘Berar dre Sudras. ‘ ee 
One of the tesia by which Sudras are known is 
that they do not. done the sacred thread, inter-caste 
"marriages amongst them are oustomary,and they 
eat forbidden flesh, such as the flesh of fowls. 
Kunbis and Marhattas: in Berar are. Sudras N 
бариде? ӨТАВАМ RAMRAO > > А 63 


WidoW.— Acquisition —Pr esumplion. 

In the case of properties acquired by Hindu 
widows and life-tenants, the presumption is that 
they are aelf-acquisitions and’ the onus is on those 
who assert the contrary, М Raxavva v. MAHA- 
LAKSHMI, 14 L. W. 33; :U21 M. W. М 43V 481 
— Acquisition of property out of 

income of husband's estate — Accretion —Purchase 

in daughter's name Presumption $ 
The presumption is that the property acquired 
by `a Hindu widow with monies from the ‘estute of 
her deceased husband is impressed with the same 
character ав the funds employed for their acquisi- 
on. 
E mere fact that a Hindu widow takes the 
conveyance of a property, which she acquires with 
the, income of the estate . of her "husband, in the 

name’ of her daughter, does not raise the presump- 
Шой that the acquisition was made forthe benefit 
of the daughter, The question is one of intention, 
and ‘one important, test would be the character of 
the possession of the property” acquired, H it is 
established that the property wasin the exclusive 
possdédsion . of the daughter as her property, tho 
inference.might be drawn that the widow intended 
to make a gift of it to her daughter. 

Ih å scit asking for a declaration that the prop- 
erties, acquired by a Hindu widow with the inc me 
of.the estate of her husband, formed part of the 
estate of the husband, it is not necensary for the. 
plaintiff to estabiish that the properties, thongh 
acquired from ‘the estate of the husband, had been 
treated by the widow as accretions thereto nor 
will the properties be treated as widow's separate, 

roperties, if the plaintiff is unable to estab¥sh 
affirmatively that аб the time of acquiring them, sho 
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‘by а Hindu. widow, 


tisa 
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intended, db treat them. as aceretions to the eatate 
of her husband . C CRARUSILA DASI v. SE 
Ав 





Widow —Alienation —Con&ent 61 iminedi- 
ate reversionzr —Legal mecesaity —Pres«mption * ` ^ 


e 


Where it is proved that the consent of the iui" ni 


mediate reversioner was obtained to an alienation 
it .raises a, strong prea 


sumption of tho existence of legal necessity for` the, К 


transfer, which, if not rebutted by contrary proof; 

will validate the transaction as a right and proper” 
ore А HARJAN BAILY. AHaBIR TEWARI 474 

М -- Alienation Revergioner, suit’ by— 





Decision binding on other reversione.s. See Oivin 
Procgpurn борк, s, 11, ExpL VI 248 
—— Gift—Qonsent. of ` reversioner — 





Neceasil y — Presumption — Wish of husband, 

The doctrine of Hindu | aw that the consent of & 
reversioner to an alienation made by a widow 
raises the presumption. that the transaction is a 
proper one and for valid. necessity, lias “tio &ppli- 
cation to the -case of a gift made by the widow, 

Hindu Law recognises, the. right of a Шода to" 
give authority to his widow to adopt a son, боб 16 
does not recognise.,any expression of his kie: 
during life. ns “validating ап, alienation made '' 
her after his death. O DRIGPAL. Эшен v ERARA 
Baxasa Sinca, +40 О 245 - 80’ 
Gift —Reversioner, “consent ‘of 








Estoppel. . . 

A gift by a Hindu widow consented to Бу the 
next reversioner during her life-tiine cannot be dalled 
in question by that very revérsioner. ВАЗАРРА 
DODFAKIRAPA .v. ЁАК1ВАРРА ВНЕХКВАРРА, 28 Bom. L. 
В. 1010 "214 
Lease —Reversioner—Suit& for rent 
— Lease cannot be impugned subsequently, ^ See 
EsToPPEL . ... 262 
‚ ————  Reversioner — Surrender of «hole: 

estate by successive acts valid —Consideration— 

Debt discharged * 

À surrender by & Hindu widow to the reversioner" 
is valid provided the widow parta with the “whole 
estate, whether.by a siugle act or by a “number of 
successive acts. 

An undertaking by the roversionor to discharge‘ 
the existing debts of the widow as a consideration 
for which the widow surrenders the estate,  will' 
not invalidate the surrender, provided her interest' 
in-the whole estate is surrendered and the surrender’ 
is bona fide and not a device to divide the estate 
with tho reversioner. 

Per Oldfield, J.— The principle on which a widow! 8 
surrendér is based is that the widow's ‘effacement’ 
should be complete. and such effacement at once 











. opens the succession in favour of the reversioner 


on the date of such, effacement. WI Rasagopana 
Surya Rao v. SURYANARAYANA JAGAPATAL, Lh L Wt 
29; 11921) M. W. N. 48]. M. L J. 208 438 
WIE storpretition 4 Malik,” meaning of 

— Alienation, absenca of power of, effect of. С 

D., a Hindu, made a Will in 1393 in these terms: — 

“After my death К daughter; and J. (pre. 
deceased son's daughter) shall be the owners. 
After <’s death J wiil be the waer of tho entire 
estato including that of K” J and К. died childless 
in 1907 апф 19:5 respectively. Plaintiff claimed 





"rep. 


КО 


aet 
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the estate as the heir of D and the defendant 
tesisted the claim as the dévisee of E., who, it was 
alleged, was absslute owner under D's Will: 

Held, on interpretation of the Will, that К. was 
made absolute owner of an undivided share in D's 
estate and that the plaintiff had consequently no 
right to succeed to that share. 

There is nothing in Hindu Law repugnant to the 
divesting of the estate, provided that the event upon 
the happening of which the estate is to be divested 
happens, if at all, immediately on the close of a 
life in being at the time of the death of the testator 
and that the gif over be in favour of a person in 
existence at the time of the gift.. 

, The mere absence of an express power of aliena- 
tion does not во се to qualify the presunption of 
ownership implied in the word “malik,” 
MANGALJI v. HAMBHAOO 752 


Will —n idow—Estate taken —" Malik," use 
of, effect of. 

The use of the word “malik” in connection with 
& devise imports full proprietary righte, unless 
there is something in the context to qualify it. 
The fact that the donee is а Hindu widow does 
not by itself furnish such qualification 

Where a Hindu testator appointed his widow as 
his sole executrix and devised the residue of his 
estate to her in the following terms:— 

"As to whatevér surplus of my property. may 
remain over after my decease the ‘malik’ thereof 
shail be my wife. She shall during her lifetime 
apply and spend the same in a good жау............, 
Except my executrix no one else nor my heirs or 
representative whatever shall have any right to or 
interest in my property: " 

Held, (1) that the words "she shall during her life- 
time apply and spend the same in a good way” had 
the effect of outting down the absolute estate 
created by the use of the word “malik” toa life. 
estate, ; : 

(2 that, therefore, the widow took s life-estate 
and not an absolute estate, but that she had un- 
controlled powers of disposition by acta inter vivos. 
B Miramar v, МепивваАї, 28 Bow, L, 8.868 337 


Woman's estate—Simple bond— 
Subsequent mortgage not — invalid —Mortgage — 
Consent of sole next reversioner—Legal necessity — 
Presumption. 

Where a widow or a female owner borrows money 
for the purposes of the estate on a simple bond 
and subsequently gives the security of the estate 
for the payment of the debt, it is not beyond her 
power to bind the estate in this way. 

When the alienation of the whole or part of the 
estate by a limited owner is to be supported on the 
ground of necessity, then if such necessity is not 
proved aliunde and the -alieneo does not prove 
enquiry oa his parè and honest bolief in the neces- 
sity, the consent of such reversioners as might 
fairly bə expected to be interested to dispute 
the transaction will be held to afford a presumptive 
proof whica, if not rebutted by contrary proof, will 
validate the transaction as а righf' and proper one. 

+ Where, thtrefore, a mortgage of a limited estate 
was executed by a Hindu mother in ligu of certain 
debts foror on behalf of the estate in conjunction 
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- of the Income Tax Act, 
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with her sole next reveraioner, her son, capable of 

consenting, the inference was that the mortgage 

was executed for the purposes of the estate and 

was, therefore, a legal and binding one. А Buur 

Srveu v, JHAMMAN Sinam, 19 А 1. J, 831 630 

Hindu widow —Reverasioner—Letters of Ad- 
ministration, when unnecessary, See rROBATE AND 
ADMINISTRATION Аст, 8. 23 


Ijara Іеаѕе-- Маљ lands—Lease 
Ejectment—Notice. See LEASHe 


Income Tax Act (VII of 1918), s. 3— 
Person non-resident in British India —Profits and 
gains arising in British India—Tax, how* recoverable 
—Non-resident, status of. ^ 
Profits and gains accruing to а person non- 

resident in British India are chargeable if they 

can be got at in British India, whether they are 
assessed in the name of an agent of the non 
resident or not, 

For the purposes of section З of the Income Tax 
Aot, it makes no difference whether th® поп: 
resident person entitled to the income isa British 
subject or a foreigner: in either case he is charge- 
able. М Dery. Come. & Szcry. то тни Curer Conn, 
or THE I T. Mapbaas v, ВНАМЈЕЫ Ramses & Oo, 
14 L. W. 75, 41 M. L. J. 19:5 (1941) M. W. N. 531: 
44 М 773 239 


expired— 
69 


S. З (1)—Company—Profits—Place of 





accrual, 

Where the profits of a Company are made from 
the manufacture carried on at a place outside British 
India, and a large part of itis distributed outside 
British India, such profits cannot be said to accrue, 
arise or be received in гіз} Indià, within the 
meaning of seotion 3 (1) of the Income Tax Act, 
merely because the head office of the Jompany ig 
in British India, and the Directors control the 
business from British India. В AURANGABAD Mints 
Ттр, In re, 23 Box. L, В 570; 45 B. 1288 9 
S. 9 (2) (1)—Burma Railways Company 

—Parinership—"“Owners” of Railway premises, 

Per Curigm:—The Burma Railways Vompany are 
not partners with the Secretary of State for India 
and are, therefore, not owners of the Railway 
system and all its premises in virtue of being 
partners with the Secretary of State for India. 

Per Robinson, О. J, and Maung Kin, J. (Heald, J., 
contra'.— the Burma Railways Company are owners 
of the Bailway system and all its premises for tha 
purposes of section 9 (2 (1) of the Income Tax Act. . 
L В Busma Rarways Co, v. Secretary ОЕ STATE 
ков Іхрта, 11 L, B. R 38 80I 
S. 9 (2) (Ix)—?onpaay raising fresh 

capital —Commission paid to wnderwriters—Hopendi« 

ture, 

Money, paid by a Company as commission to 
underwriters in connection with the raising of 
fresh capital cannot be treated аз expenditure— 
not in the nature of capital expenditure—solely 
incurred for the purpose of earning the profits of 
the Company’s business, and consequently does nob 
fall properly within the scope of section 9 (2 fix) 
E B Tata Inox AND Starh 
CoeLp., In re, 2s Вом L. В. 576; 43 В 1308 12 

—— 5, S1 —Reference to High Court, when can 

be made, à 
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- Jt igs intended by seotion 51 of the Incomo Tax Act 
that an application by an assessee io refer a ques- 
tion to the High Court must be made in the 
course of the assessment before the case is dis- 
posed, of. В Pawanan GANESHDAS, In re, 28 Box. 
L. В, 1267 610 
55. 51, 52—“Unnecessary," meaning of 

— Anything done,” meaning-of—Precedents, English, 

The words “anything done” in section 62 of the 
Income Tax Act include also anything omitted to be 
done, e 
. The word “unnecessary” in section 51 of the 
Income Tax Act mehns what is not reasonably 
required fo» the disposal of the case. 

English decisions under the English Income Tax 
Act may be consulted for deciding cases under the 
Indian Aft. WI Cures COMMISSIONER OF INCOME- 
Tax, MADRAS v, NORTHERN ÁNANTAPUR GOLD MINES 
Lro, 14L. W. 108; (1521) M. W.N. 502; 44 M. 
718; 41 M, L. J. 177 68. 


InsojJvency—Joint Hindu family-—Father be. 
coming insolvent—All property to be taken by 
^o Receiver, 

In insolvency proceedings a Receiver from the 
date of the adjudication takes over all rights in 
the iagolvent’s property which the insolvent himself 
possessed, Therefore, where a Hindu father is ad. 
judged aninsoivent,a Receiver acquires the right 
to make the family property available for the 
satisfaction of the insolvent father’s debts. 

hero the father of a joint Hindu family, which 
jucludes minor sonsas well as himself, seeks the 
protection of the Bankruptcy Courts, he must place 
all his property at the disposal of the Couré and of 
the Receiver appointed by the Court. А Bawan Das 
а. Ourene, 20 A, 1, J, 155 976 


Instalment decree—Doefanlt in payment of 
instalments—Oourt’s power to relieve party in 
default—Justice, See Equity 

Interpretation of Statutes. 

` Generally speaking, it is desirable that a previous 
construction placed upon ao provision іп an enact. 
ment should be adhered to, because it is always 
open to the Legislature, if it thinks the Courts 
have puta wrong construction on the words of an 

Act, to make its meaning clear by amendment, B 

Srrazam SAKHARAM MANGLE ~v, LAXMAN VISHNU 

Kurkan, 2* Box. І: В. 749; 45 B. 1260 162 

4 Jote,’? meaning of. 

. A “jote” isa general term, and it is not neces. 

sarily equivalent to “raiyati jote” PC MIDNAPUR 

ZAMINDARI Co., Lp. v. NanesH Narayan Roy, 43 C. 

460; 14 L, W. 266 231 

Land.Acquisition Act (I of 1894) — 
Piecemeal acquistion. 

There is a distinction between two casos of what 
has been called piecemeal acquisition. A declaration 
may be issued for a quantity of land consisting of 
several holdings belonging to different owners, It 
is thus often necessary to make separate awards for 
different portions of the land covered by a single 
declaration. There is no objection to separato pro- 
ceedings being taken in respect of several holdings. 
It із, however, a different matter where there is qno * 
holding. In such a case thore cannot be a piecemeal 
poquisition, inasmuch as the Land Acquisition Act 





- INDIAN CASES. : 


[1921 


Land Acquisition Act—contå, ` 


contemplates only one notice, one proceeding and onè 
award to be given, taken and made regarding one 
holding and one ownership. C R, C. Sun v. TRUSTEES 
FORTHE laPReVEMENT OF Ол1сотта, 88 C, La DS 


Superstructure —Person — interested — Title, question 
of—Different interests of Government and private 
claimant—Conpensation—Apyportionment—Jurisdic- 
tion Claimant admitted to be im possession for a 
long time—Burden of provf—Evidence recorded— 
Prejudice—Land included within the Cantonment 
limits —Presumption. 

Under the Land Acquisition Act what is acquired 
is the land, which includes all that is stated in 
clause (a) of section 8 of the Act. But in the case of 
any land with superstracture thereon, in which 
either the Government have an admitted interest or 
wherein that interest is a matter of dispute between 
a claimant interested in the property and the Govern- 
ment, it is open to the Government to acquire that 
property under the Act. 

When it comes toa question of determining the 
market value of the property acquired and the sum 
payable as compensation for the property acquired to 
the person having a limited interest in the properly 
itis open to the Court to determine what sum is 
really payable to the limited owner. The deter- 
mination of that amount might involve the deter. 
mination of the value of the interest of the Govern. 
ment in the land; and in determining that value 
it would be necessary to determine the extent of 
the interest of the Government. Ent ultimately 
the question that the Court has to decide is as to 
what is the amount of compensation payable to the 
claimant. The question of title in such proceedings 
is really incidental to the question of the deter- 
mination of the market value of the interest of the 
olaimant in the land acquired. 

Thus apar} from the form in which the award in 
such а case may be made, substantially the question 
is as to the market value of the land and as to the 
part of that value to be paid to the claimant as 
representing the value of his interest in the land, and 
when such a question is raised the Court has jurisdic- 
tion to decide it, 

' In tke case of a claimant who is admittedly in 
possession of the property for a number of years and 
who is also admitted to be the owner of the super- 
structure, the burden of proof to start with would 
lie upon the party asserting that he is not the owner 
of the whols interest in the land but only the owner 
ofa part, 

Where, however, evidence on the question of title 
has been recorded on both sides, the question of 
the burden of proof cannot prejudice the claimant in 
any way. в 

Where land is included within the Cantonment 
limits, there is a strong presumpfion in favour of all 
private interests in the land having been determined 
at the time of its inclusion B Мамл, Das Gin. 
DHARDAS V. ASSISTANT COLLECTOR, AHMEDABAD, 21 
Box, L. R. 148; 45 R. 277 4 


e 
SS. 9, I 1, I8-—Question of title between 
Governmeng and claimant—Reference to District 
Judge, whether competent— Remedy, 5 
* 
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Where Government issues a notice under seo- 
tion 9 of the Land Acquisition Act, in respect of 
land of which it claims to be the owner, whether 
or not ib admits that some other person holds a 
subordinate interost. in it, ib is open to any person 
elaiming an interest in the land to assert that 
jnterest and if ho does £go,tho Collector is bound 
to enquire into the extent of the interest in proceod. 
ings under section 11 of the Act, 

Tf, however, the Collector decides the question of 
title in dispute between a claimant aud the Govern- 
ment against the former, the question cannot form 
the subject ofa reference to the District Judge 
under section 18 of the Act, Tho claimant’s remedy 
in such a case is by a separate suit. О Монаммар 
WAJEEI v. SECRETARY oF STATE, 24 O. О, 197; 8 О. L. 
J. 426 93 
SS. 11, 12—Award—Filing of award— 

Acquiring Officer, duty of. 

Per Macleod, С. J.—The mere signing of a docu- 
ment by an Acquiring Officer, expressing his opinion 

^astothe amount of compensation to be offered to 
persons whose land is being acquired, does not 
amount to the making of an award within the 
meaning of section 11 of the Land Acquisition Act 
and has no binding effect, where the officer himself 
does not intend the document to be final. Some 
further formality is required on general principle, 
before it becomes binding on Government, and this 
formality is presoribed by section 12, 16 must be 
filed and so become a part of the office records, 
and then it shall bo final and conclusive evidence 
between Government and the parties intzra-ted. 

Per Shah, J.—An award, when made under sec. 
tion 11 of the Land Acquisition Act, becomes final 
and conclusive and although the section makes it 
obligatory that the award should be filed, and this 
step, when taken, puts it beyond doubt that the 
award із made and is final and conclusive, 15 does 
not follow that an award can never be final and 
conclusive unless 16 is filed. The important thing 
is the making of the award, as provided in section 
11, and the filing is a ministerial act. 

While the Land Acquisition Act gives the Acquir- 
ing Officer very wide discretion as to the scope of 
the inquiry and as to the muterials which he may 
take into consideration, it requires him to make an 
award as to the matters mentioned in section ll 
&nd to have regard to the provisions of sections 
23 and 24 in determining the amount of compensa- 
tion as laid down in section 15, 

A Land Acquisition Officer after making the 
prescribed enquiry drew up a proposal of the 
amounts to be awarded to the persons whose land was 
being acquired and, under the instructions for the 
guidauce of Acquiring Officers, submitted it for 
approval to the Consulting Surveyor: 

Held, that this did not amount to the making of 
an award within the meaning of section 11 of the 
Land Acquisition Act, and that the proposal was 
not binding upon the Government or the parties 
interested. B Рарамзт NARAYAN v. COLLECTOR oF 
Tuana, 23 Box. L, В. 779 е 103 


S. 23—Compensation, assessment of. * 
Іп awarding compensation the prjce of the land 
proposed to be acquired must be fixed in reference 
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to the probable loss which would give the owner 
the best return and nob merely in accordance with 
its present use, L Harpwari MAL v. SECRETARY OF 
STATE FOR INDIA 


. 

SS. 25, 26, 27, Bd —— Award by Dis- 
trict Tudge—Amendment of award—Appeul —Awart 
by District Judge cannot be less than Collector's 
award, 

Anaward made under the Land Acquisition Act 
by a Collector was, on reference confirmed by the 
District Judge. Subsequently on an application 
made оп behalf of the Collector, the District Judge 
amended the award and passed the following order:— 
“I have amended the decree to show that-Rs 184 
awarded by the Collector for trees on No 319 now 
admittedly cut down and sold for his own profit by 
the applicant are not to be paid to the applicant 
under my avward......”: 

Held, that the order amounted toa fresh award 
under the Land Acquisition Act and an appeal lay 
against the order under section 64 of ёв Act, 
inasmuch as what the Court passed under ihe Act 
was not a deoree but an award. 

Held, also, that the order of the District Jadge 
was illegal in view of section 25 of the Land Acquiei- 
tion Act,as the District Judge could not award loss 
than the amoant which the Collector had awarded. 
А CuaxpU Lan SHAH v, Connector oF ашыла 





A.D J. 871 


Landlord and tenant—Allverse possession 
—Acquisition of limited interest— Ejectment, suit 
jor — Bengal Tenancy Act (VIII of 1-£6), s 49 (b. 
D. was a vaiyat in respect of a holding under 

B. а permanent tenure-holder. Under D was an 

under-razyat of the name of К, whose interest was 

purchased by the defendant in 1897. The lease by 

D t» K purported to be a permanent one and was 

granted wi:hoat the consent of B. In execution of a 

decree for arrears of rent against D the raiyat, B. 

bought the hclding in 19 13 and settled the same with 

one C in 1903 and again with C 's sons in 1912. Mean- 
while the defendant remained in possession till the 

year 1).7, when tke present suit was brought by C's 

sons to oject the defendant as their under-raiya? after 

the service cf notice to quit under the provisions of 
saction 49 (b) of the Bengal Tenancy Acs: 

Held, that inasmuch as tho permanent lease grant. 
ed by D, to K. was void and as from 1908 onwards 
ihe defendant had been in possession, he by 
more than 12 years’ possession prior to the suit 
acquired а good title at least to a limited interest 
as against the landlord and that C. and his sons 
were not entitled to treat the defendant as their 
under-raiyat, who could not, therefore, be ‘ejected at 
their instance, С Porsa CuaxpgA Das v. Joy Lan 
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Agricultural lease expiring before passing of 
Bengal Tenancy Act—Tenant holding over— Arrears 
of rent—Interest—Bengal Tenancy Act (VILL of 
1885), ss 67, 68, 178. 

When an agricultural tenant holds over, his 
tenancy is renewed from year to year. oe 
e “here an agricultural lease has expired before 
the passing of the Bengal Tenancy Act and the 
tenant has been holding over, he is not liable after * 
-— 
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the passing of the Act to pay interest as stipulated 
in the original kabuliyat. 

Certain agricultural land was held under a lease for 
& term of three years from Magh 1285 to Pous 
1288 В. 8. The lease expired before the passing of 
ihe Bengal Tenancy Act. There was no fresh lease 
and the tenant held over, In а suit for 
arrears of rent for a period subsequent to the 
passing of the Bengal Тепапоу Act, the plaintiff 
claimed interest at the rate of 150 per cent per 
annum as stipulatéd in the original lease: ` 

Held, that the rate of interest was exorbitant and 
was not allowable. `C Cuanpra Nara BARMA 
Motaren v. SHEIKH INAMDI, 84 C. L, J. 369 118 


Bonami leas5e—Rent--Swuit against beneficial 
lessee mamtainable. 
A landlord is entitled to sue either the beneficial 
lessee or his farzidar for rent. Pat Tanara KARDE 
а. Ban Kuan, 2 P, L, T. 740 515 


Dry lands left waste by tenants wilful 
neglecB— Liability of tenants to pay rent—Dry crops, 
raising of, om wet lands, when water sufficient to 
raise wet crops— Wet rents, payment of. 

Tenants are liable to pay renton dry lands left 
waste through their wilful neglect, 

Tenants are liable to pay wet rent at the rate of the 
highest neighbouring waram rent, when dry crops are 
raised on wet lands when there is a sufficiency of 
water in the irrigation source for raising wet crops, 
Iu HotHANDARAMA HEDDIAR v. CHINNASWAMI REDDY, 
41 M. L, J. 455; 14 L. W, 618 740 
— Hjectment—Notice to quit—Notice to quit 

portion of holding invalid. f 

Та а suit for ejectment ona notice to quit, all 
that the plaintiff alleged or attempted to prove 
was that he had desired the defendant, the tenant, 
to give up a certain tank which formed a part of 
his holding: . . | 

Held, that there was no valid notice to quit 
served in the case and that the plaintiff was not 
entitled to maintain the action. ‘ 

A notice to quit is a notice intended to terminate 
the tenancy between the landlord and the tenant, 
If the notice relates only to a portion of a hold. 
ing, itis nob good in law even so far as that portion 
ja concerned. Ifthe landlord terminatesany portion 
of the tenancy, he terminates the whole contract. 
C Atan Оночрар v, КЕрав МАТН MOOKERIAR, 33 
C. L. J. 616 











Bjectment—Portion of 
cannot be broken up. 

In a suit for ejectment the plaintiff is not 
‘entitled to а decree where the land in dispute 
forms partion of an under-tenure held by the 
defendant under the plaintiff inasmuch as a 
landlord cannot break up his tenant’s tenure 
by declaring that he has по longer any rights to a 
portion of it although he still holds the remainder, 
С Bau Kanie MANDAL t. GUNESA CHUNDER бех, 
38 О. L. J. 518 550 
Fishery right—Lease—Occupancy right— 

Adverse possession—Limitation Act (IX of 1908), 

з, 26, Sch. 1, Art, 144, 

The ownership of free natural elements, such as 
air and water, and of all wild animals living therein 
* ів obtained by occupancy or appropriation, It is 

че 


tenure—Holding 
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Landlord and tenant—contd. 

a right incidental to the ownership of the lande 
upon which the sir or the water lies, just as much 
as is the right to take the silt deposited by rivers 
ог the lava thrown up by а volcano or the’ rain 
or snow falling from the sky, • 

A proprietor can lease out a fishery withont 
giving’ any rights to the soil or the bed upon which 
the water lies and he can then let out the land 
subject to the rights of the lessee of the fishery. 
If, onthe other hand, he lets out the land first, he 
cannot claim the right to the water and fish 
that come upon the land afterwards. The landlord 
may reserve the right of fishery when letting out 
the land, but such а reservation is, strictly speak. 
ing, a re.grant of the right by the tenant to the 
landlord 

A raiyat taking ә lease of a fishery only cane - 
not acquire an occupancy right therein, but if he 
takes a lease of a holding of which parts are 
under water, then his right to the acquisition of 
occupancy rights in the entire holding, inclusive of 
the portion which forms the bed of the water, can- 
поб be defeated. 

A right of fishery is an interest in land and falla 
within the purview of Article :44 of Schedule I 
and not of section 26 of the Limitation Act. Pat 
Henry Hint & Co, v. Savoras Вл, 3 P.L, T 58 

346 
Landlord can sue for vent usufructuary 

mortgagee of his tenant—Bengal Tenancy Act (VIII 

of 1835), s. 12, 

The landlord of a tenure can sue for rent the 
usufrnetnary mortgagee of his tenant, the said 
mortgagee having taken posse-sion of the mortgaged 
property. © NITYANANDA BARKAR v. Hart Монах 
BARKAR — 








Non-lransferable holding transferred —Power 
to recognise—Agent of landlord— Burden of proof. 
The question whether a landlord’s gomasta has 

power to recognise the transfer of a non-transfer- 

able holding must be decided upon the facts of 
each case and the onusis upon the landlord in the 
first instance to shew what the precise authority 
of his agent is. C MADAN Morax Sana v. PRYANATII 
Dorra 3 





Occupancy holding—Separate portions held 
by several tenants—Transfer by one tenant— 
Abandonment, 

Where there are several tenants in a holding 
and each of them holds a separate portion of the 
holding, each of those portions should not be treated 
as а separate holding and a transfer of one of 
these portions would not operate as an abandon- 
ment which would entitle the landlord to re-enter 
that portion. © KARIM ÜHAKLADAR v. SAPORANESSA 
Brat, 28 О, W; М. 717 


; . 
Rate of rent fixed in perpetuity— Proceeding 
for assessment of fair and "equitable rent— 
Enhancement—Bengal Tenancy Act (VILL of 1886), 
Chap, X. . з 
A contract of tenancy, which was embodied in a 
lease granted in 1&j, recited that a lenso had 
ebeen granted to the tenants in 1863 for, а certain. 
area at a rental of 2-annas per bigha, that in 
187x the village was surveyed by the landlords 
with the result that the tenants having been found 
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eto be in ocoupation of excess lands, the addi- 
tional area was assessed at the rate of ’-annay per 
bigha and that thelandlords could at their choice make 
& sürvey at any time and ifon measurement tho 
tenants were found to be in occupation of a larger 
area, they would be liable to pay ran: for the excess 
at the rate of 2 annas per bigha Jt was further pro- 
vided that the tenants would be in occupation from 
generation to genera ion and that if any additional 
sum were levied by the Crown, the tenants would 
pay а proportionate amount thereof: ` 
Held, on the facts of the case, that the tenancy 
was not only permanent and he-itable, but was also 
held at a fixed rate of.rent. С AMARNATH BHATTA- 
CHARJEE v, HBISHIKESH LAHa,85 О, L. Ј. 138. 829 


Rent receipt granted indicating division of 
tenancy — Agent, authority of—Burden of proof — 
Evidence Act (I of 1872), s. 92, prov. (4— 
Agricultural tenancy by registered patta can be put 
an end to otherwise than by registered document, 





N was the original recorded tenant of a holding 
at a rental of Hs 22, After the death of N. a 
serios of rent-recaipts granted for several years by 
the tahsildars of the landlord to the four sons of N. 
showed that one or other of the suns was the 
recorded tenant and that the rental in some cases 
was “at a quarter of Bs. 22," in some cases at 
“Rg 5-8, being a quarter of Ra. 22,” and in some 
simply at “Rs fa~: ” 

Held, (Lı that under the circumstances of the 
case the holding ata rental of Rs. 2 had ceased 
to exist and that in lieu thereof four holdings at 
a rental each of Rs 6-> had been created; ` 

(2 thatthe receipts showed the consent of the 
agents of the landlord in writing and were sufficient 
evidence of the landlord's consent in writing to the 
division of the holding; 

(3) that it was for the landlord to show that his 
agents, in dividing up the holding, acted beyond the 
scope of their authority. 

In the oase of an agricultural tenancy, created 
by а registered paita, the fact that the tenancy 
has been putan end to oan be proved otherwise 
than by a registered document. 4 Акпот KUMAR 
Govs v. EnaDATULLA Kaz 333 


Lease—Fized term—Renewal  clause—Terms on 
which renewal to be taken—Construction of document 
—Evidence of user—Evidence Act (Iof 1812), s. 93— 
Ambiguity. 

Where ina lease there is a covenant for renewal, 
if the option does not state the terms of the 
renewal, the new lease would be for the same period 
and on the same terms as the original lease in 

. respect of all the essential conditions thereof exoapt 
ag to the covenant for renewal itself, 

A kabuliyat fora tera of nine years executed Ly 
the defendant in favour of the plaintiff stated that 
after the termination of the tenancy the defendant 
would make a dosra bundabosta. In asuit by the 
plaintiff t» eject the defendant on the termination 
of the first term of the tenancy » 

Held, tha tho provision in the lease operated as a 
renewal clause entitling the defendant to takea 
secoad Settlement on the same {®гшв as the 
previous tenancy, 


GENERAL INDEX, 


1001 
Lease -oonold, 


Where an instrument contains ambiguity, evidence 
of user under it may be given in order to show the 
sense in whioh the parties used the language and 
their intention in executing the instrument, whether 
the ambiguity be patent ог latent С Guav 
PRosannaA BHATTACHARJEE v MADHUSUDAN CHOW. 
DHURY, 35 О, L. J. 57 524 


lands —Lease expired— 





Ijara lease -Man 

Ejectment—Notice, е 

Where the period of an ijara lease of the whole 
mauza, including the man lands, expires, ‘ic expires 
in respect of the man lands as well as of the land 
in oceupatiun of the tenants and the lessee does 
not acquire any kind of tenancy to entitle him to a 
notice before ejectment. Pat Caico ÅAUDAURI +. 
Снамр Mont Desya, : Р L. T. 777 695 


Joint property - Subsequent parltion decree 

—Lessee and mortga jea, distinction between. 

From 1ч З the plaintiffs were in possession by 
taking a lease of an undivided 4-anna share of a 
certain land, comprising a bhadrasan or homestead 
and a tank with its banks ‘he area of the plot 
was it cottas 2chattaks In 19:7 the defendants, 
the co-sharers of the plaintiffa  lessors, brought в 
suit for partition against the plaintiffs’ lesso:s in 
which the plaintiffs were not impleaded, with the 
result that the tank was allotted to the defendants 
anl the bhadvasan (measuring about 4 cottas) was 
allotted ‘to the plaintiffs’ lessors and remained in 
the exclusive possession of tho plaintiffs. The 
plaintifis having thus been dispossessed of their 
share in the tank, brought a suit against the 
defendants for its recovery: * 

Held, that the plaintiffs had before the partition 
completed thoir title to,and were in rightful pos- 
session of, an estate by lease in the tank to the 
extent of a 4-auna undivided share and their 
right to such possession was nob affected by tho 
partition to which they were no parties. 

The difference between a lessee anda mortgagee 
of an undivided share in joint property is this, 
that in the case of a lease followed by possession 
of the property demi-ed, the title of the lessce is 
complete, while in the case of a mortgage the land 
is merely hypothecated and no title thereto is 
perfected until the security is enforced. С Bainappt 
MANDAL v, KAILASH UBRANDRA, -ô О. 1, J. 166 448 


Kabuliyat—Boundary 
description. 

Where а kabuliyat describes a tenancy by 
boundaries and also contains a statement of its 
area, if the boundaries given can be identified, the 
statement of area must give way to the description 
of boundaries. © Baga KALIM v. RAJENDRANATH 
Roy 751 


Legal Practitioners Act (XVIII of 
13379), S. 6—Pleader — Women not entitled to 
be enrolled as Pleaders 
Under the Legal Practitioners Act, 1879, und the 

rules made thereunder women are not entitled to 

ebe enrolled as Pleaders of Courts subordinate 
to*the High Court Pat Miss SupHansv BALA 

HazBA,In the matter of an application by, SP L., 

T. 769; 1972) Рат, 97 j 635 
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Letters Patent (Bom. Cl. 39—Income 
Тар Act (VII of 1918), в, 51—Decisign on refer- 
ence—Appeal to Privy — Council —" Judgment," 
meaning of. 

The decision of the High Court on a reference 
from the Chief Revenue Authority under section 51 
of the Income Tax Act isa "judgment" within the 
meaning of clause 39 of the Letters Patent of the 
Bombay High Court aud in a matter of over Rs, 10,009 
an appeal lies therefrom to the Privy Council. 

T'he word “judgment” in the Letters Patent is used 
ina much wider senses than itis used in the Civil 
Procedure Code. In the Letters Patent the term 
"iudgment"is used бо ‘denota the decision of the 
Court and net a siatement of the grounds on which 
the decision is based. B Tata IRON & 8ткюһ Co. v. 
Omer REVENUE AUTHORITY, Bompay, 28 Bom, І. В. 


1103 931 


Letters Patent, (Cal.) cl. 15—Revisional 
order— Appeal—J urisdiction 

A party cannot appeal against a decree in his 
favour, solely with a view to attack the propriety 
of the grounds assigned in the judgment in support 
of that decree, 

No appeal lies, under clause 15 of the Letters 
Patent of the Calcutta High Court, from an order 
made in the exercise of revisional jurisdiction, whe- 
ther such order is ог is nob made with jurisdiction, 
© Вомкеѕн бети v. Buurnats Par, 81 C. L.J. 489 

689 
Limitation--Decree—Satisfaction — annulled— 
medy— Cause of action. 

In execution of a decree based upon an award 
plaintiff realised the amount of the decree on l4th 
January 1911. The award was subsequently seb 
aside on 4th August 19:3 and the plaintiff was com- 
pelled to refund the money which he had realised. 
On 25th February 1919 he sued the defendant to 
yecover the sum due to him under the award: 

Held, that when the plaintiff's origiaal claim was 
satisfied in execution, there was au end of the 
Statute of Limitations running againsb him and that 
on the annulment of that satisfaction a fresh cause 
of action aroze and that the suit was within limita- 
tion. LK, KARTAR SINGH v. BHAGAT SINGH, 2 L. 220 


454 
Limitation Act (IX of 1908), s. 5- 


Appeal—Limitation—Haclusion of time taken in 
review —Sufficient cause, 

' The time taken by an appellant in an application 
for review will not be excluded if the application 
was nob presented with due diligence and was 
filed on totally insufficient grounds. L B Mauxa 
Daw Na v. Ma Kava, 13 Вов. L. T. 219 5168 
, S. B —Appeal presented beyond limitation — 

{ Extension ор time—Admission "subject to exception,” 

E effect of —Ex parte order— Respondent, right of— 

|^ Practice. . 

EA memorandum of appeal unaccompanied by & 

copy of the decree appealed against was filed within 

limitation anda copy ofthe decree was supplied 
several days after the expiry of limitation. The 

District Judge passed an ex parte order to the 

effect —“Admit subject to exception.” At the 

hearing no objection waa raised on the score ofe 

limitation, inasmuch as the respondent had *no 

notice that the appeal had been presented beyond 
"Meitation, On second appeal: Р 
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Held, (1) that in admitting the appeal e» parte , 
the District Judge had taken a course which had 
been severely condemned by the Privy Council; 

(2) that inasmuch as the respondent had һай no’ 
notico of tho matter, he was entitled to raise the 
question of limitation on appeal to the High Court; 

13} that inasmuch asthe District Judge had ex. 
ercised no discretion in the mattter,it was open to 
the High Court to gointo the matter and decide 
whether a sufficient; cause for the extension of the 
period of limitationhad been established. Pat 
MUHAMMAD Anon Kasim v, CHATURBHUS Samay, 6 P. 
L. J. 444; (1922) Par. 20; 8 P. L. T. 110 55 


S. 7 —'" Discharge," meaning of —Redemption, 
joint right of—Limitation, 

The right toredeem a mortgage of joint family 
property vests in allthe members of the family 
whoever isthe manager and the’ right of a minor 
member to redeem, which is in existence during his 
minority cannot be defeated by the fact that a 
major member does not file a suitto redeem within 
the period allowed to him, 

A suit for redemption of a mortgage, limitation 
of which expired during the minority of the two 
sons of the deceased mortgagor, was brought three 
years after the attaining of majority of the elder 
son but within three years of attaining of majority 
of the younger son. It was urged that the suit 
was barred by reason of section 7 of the Limitation 
Act, as a discharge could be given by the first 
plaintiff without the concurrenos of the second 
plaintiff: 

Held, that the suit was not barred and that both 
the plaintiffs were entitled io redeem the mortgage. 

Per Macleod, C, J.—1t is difficult to say that a 
plaintiff seeking redemption gives a discharge to 
the mortgagee within the meaning of section 7 cf 
the Limitation Act, butif the word."disebarge" is 
given a wider meaning as including any form of 
quittance whereby the rights and liabilities between 
two parties are put an ond to, it could be raid 
that the plaintiff sesking redemption gives a dis- 
charge when he pays the mortgage-debt and 
recovers possession of the mortgaged property from 
the mortgagee, thus putbingan end to all rights 
and liabilities between the parties, so that no 
further proceedings could be taken.. B Bar Keyan 
v. Марис Kari, 28 Bom L. R. 1101 972 


S. i—Suit filed in wrong Court—Order 
directing return of plaint— Period between date of 
order and date of returning plaint, whether to be 
excluded, 

A party cannot always get back his plaint on 
the same day asan orderis made that the plaint 
has been filed in the wrong Court, and as long as 
the plaintiff has exercised ordinary diligence jn 
pursuing his claim, there is no reason why the 
period up tothe day when he Sets back his plaint 
should not be taken into account under section i4 
of the Limitation Act. B Naginpas KAPURCHAND ` 
v, MAGANLAL PANACHAND, 28 Box. L. В. 1023. 160 
SS. 14, 15—Suit to recover | debt.— 
Limitation Period of ingolventy of debtor, whether 

can be excluded, P $ 

Where a editor takes no part in the insolvenoy 
proceedings of his debtor he canpot,in а suit fo 
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recover his debt, claim to exclude the period, 
during which the insolvency proceedings were pend. 
ing, from the period of limitation provided for 
the suit, either under section i4 or under section 
15 of the Limitation Act, L B GREENBURGH v. 
XAVIER, 18 Bun, 1. Y. 197 50 


S. 14, Sch. I, Arts. 62, 97 
—Deduction of time—Essential requisite—Suit for 
money had amd received—Limitation. 

To entitle a party to deduct, under section 
l4of the Limitation Act, the time during which 
ho was occupied in prosecuting another proceeding, 
it is essential that that proceeding should be be- 
tween the contesting parties to the suit. 

The period prescribed by Article 62 of Schedule 
I to the Limitation Act applies to suits for money 
had and received, whioh must be instituted within 
three years from the date when the money is 
received. 

A suit was instituted on the 14th February 1916, 
to recover money paid onthe 14th October 1910 as 
putnt rent, by a purchaser of the putni after the 
gale held under the Putni Regulation was set aside 
on the 2nd May 1912: 

Held, that the suit was barred by limitation under 
either Article 02 or £7 of the Limitation Aot. 
ЈАМАКІ Nara SINHA Roy v, Besoy ORAND MAHATAR, 
88 О, L, J. 865 3I 


S. I5 (1)—Stay ој execution—Injunc- 
tion—Deduction of time—Hwxecution—Application 
made after setting aside of earlier sale—Revival of 
application. 

Where in consequence of an injunction for stay 
issued ina suit filed by a claimant to a portion of 
the property sought to be sold in execution of a 
decree, the Executing Court orders a stay of the 
entire proceedings, the deoree-holder is entitled, 
under section 16 (1) of the Limitation Act, in 
calculating the limitation for a subsequent applica. 
tion for execution, to a deduction of the time be- 
tween the date when the ordor for stay is made 
and the date when that order ceases to exist. 

A second application for execution, made after 
the sale held on the basis of the first application 
for execution has been set aside at the instance 
of the judgment-debtor, is in essence an applica- 
tion to revive and continue the earlier application 
and is not barred if made after three years of the first 
application, C Jima Bist v. MaAz1RUDDIN, 85 C. t J. 
136 











S. I9—Acknowledgment— Mortgage, 

Whether a particular endorsement does or does 
not constitute an acknowledgment of the right 
claimed by the plaintiff must depend upon its terms, 

On the back of a mortgage-bond executed by 
three persons, there was an endorsement in the 
following terms by two of the mortgagorsand the 
representatives of the third mortgagor:—“Paid on 
account of the principal, as per separate accounts, 
rupeea one thousand seven hunded and fifty-one 
only”: 

Held, that the endorsement constituted an 
acknowledgment within the meaning of section 19 
of the Limitation Act so as to save the claim of 
fho mortgagee to recover whatever balance might ba 
found to be due from being barred by Amitation, © 
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PRASANNA KUMAR Ray v, NIBANJAN. Ray, 88 О L.J. 

488; 26 C. W. ЇЧ. 218 £88 

— S., 19 —Acknowledgment—Morlgage —Suit 
for redemption by one co.mortgagor ~ Acknowledg- 
ment of other morlgagors rights—Fresh period of 
limitation, 

A statement made by в co-mortgagor in the 
plaint of the suit brought by him for redemp- 
tion of the mortgage, admitting the rights of 
the other mortgagors, not joining in tho suit 
as plaintiffs, to redeem the® property, is an 
acknowledgmert of the other mortgagors’ right 
within the meaning of section 19 of the Limitation 
Act, and afresh period of limitation commences to 
ran from the date of the acknowledgment ‘against 
the vo-mortgagor redeeming ihe mopigage. A 
Magqsup Husain v, KARIMCDDIN 79 

S. 20, applicability of, See Сту, Pros 

CEDURE Conn, О. XXI, в. 2 72 
S. 20 (2), applicability of. 

Section 20, sub-section (2) of the Limitation Act 
does not refer expressly to the intentio® of the 
party who receives the rent or produce and applies 
wherever mortgaged land is, in fact, in the posses- 
sion of the mortgagee. С Bama Cuaran v, Krsuong 
Momax Ror 903 
S. 28, Sch. I, Art. 1 48A—Bombay 

District Municipal Act (III of 19:1), s 129— 

Encroachment for thirty years —Adverse possession— 

Municipahty, power of-—Removal of encroachment, 

An owner of a house who has encroached dn a 
public street obtains a good title after thirty years’ 
adverse possession, and the Municipality cannot 
remove such an encroachment under section 122 
of the Bombay District Municipal Act. B Авал 
Касно MHALAS v, MUNICIPALITY, JaALuaox, 23 Bom, 
L. R, 1028 О 
Sch. I, Art. 7—Suit to recover wages— 

Promise to pay —QConsideration, 

In a suit for the recovery of wages brought 
more than one year after the wages became 
due, ib was found that the defendant had, within a 
year before suit, promised to pay the amount in 
dispute to the plaintiff : 

Held, that the suit was barred by limitation under 
Article 7 of Schedule I to the Limitation Aob 
inasmuch as the promise being without con- 
sideration did not constitute a fresh contract so as 
to operate to give a fresh period of limitation. 
L B Saws Hra Gyrv San руг, 101, D. R, 832 




















Art. 29— Wrongful seirure— 

Compensation. 

Prima facies seizure under a writ issued by a 
Court is not a wrongful seizure and a. suit for 
compensation for such a seizure is not governed by 
Article 29 of Schedule I to the Limitation Act. To 
bring a suit under the Article it must be shown 
that the seizure was in fact wrongful, 

A seizare of goods under a writ issued by a Court 
not without jurisdiction over the sabject-mattey, 
uor executed against a person not a party to the 
dscree, nor with respect to goods outside the 
scope of the decree is not а wrongful seizure. Such ` 

* cages excepted, a seizure is not wrongful unless the 
writ is Seb aside, С Ansan Biswas v, ABDUL ur 
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Sch.. I, Art. €4—Accounis, several — 
Limitation —Dekkhan Agriculturist Relief Act 
(XVII of +879), в 18&—Trader, whether entitled 
to benefit of Act—Acknowledgment after period of 
Vimitdtion, effect of. : 





Where there are several accounts under different 
khatas between two persons, they must all be treated 
gs one account for the purposes of limitation. 

Under the Dekkhan Agriculturists’ Relief Act а 
trader who happens in conjunction with his trading 
transactions, to carry on agricultural business is 
entitled, if the income from agriculture is more than 
the income -from his trading transaetions, to have 
the accounts of the trading transactions taken under 
that Act * 

Quiere, — Whether an acknowledgment given after 
the period of limitation has expired is sufficient to 
form the basis for а new action on the ground that 
it implies a promise to pay? В NARAYAN ) AXMAN 
v. UHAPS1 Dosa, 8 Box, L. В. 1 86 10.2 

e 


— - Arts. 83, 1 16—Contract to 
indemnify — Compensation for breach — Limitation. 

A suit to recover compensation for the breach 
of a contract to indemmify falls within the purview 
of Article `5 of Schedule I to the Limitation Асі 
and when sucha contract is іп writing registered, 
Article 116 of the Schedule becomes applicable and 
by virtue of it the period of limitation for the suit 
is extended to six years 

Defendant sold certain property to the plaintiff 
by registered deed оп z.th May 899 and covenant- 
ed in the deed that if the plaintiff, was compelled 
to pay to а certain mortgagee anything in excess 
of ¢he sum mentioned in the deed,the defendant 
would be liable for such excess Plaintiff was com- 
pelled to sue the mortgagee for redemption and 
obtained а decree on the + st «uly Yt under 
which he was compelled to pay to the mortgagee 
& sum in excess of that mentioned in the sale-doed. 
This payment was made on the ‘th December i9 1. 
On the zUth „шу iy 6 plaintiff sued the defendant 
to recover compensation under the indemnity clause 
contained in the sale-deed: 

' Heid, 41) that the suit was governed by Article 
116 of Schedule | to the Limitation Act: 

(2, that the suit having been brought within six 
years of the date on which the plaintiff was damnified, 
viz, 5th December i91 , was within time 14 ABDUL 
Aziz Kuan v, MUEAMMAD BAKHBSH, 2 1, 816 49.1 


- Art. 91, scope of—Lease, grant 
of—Lambardar, power of —Co-sharer—Consent— 
Suit to set aside lease~~ Limitation, 

А. со-вһагег consenting toa lease granted by 
his Lambardar is bound by it 

Article 9. of Schedule 1 to the Limitation Act is 
sestricted to a suit between the parties to the 
instrument or their succeasors-in-interest. A person is 
not bound to set aside an instrament not executed by 
himself or by his predecessor-in-title, 

‘Lhe position of a Lambardar with reference to his 
co-sharer іп the matter of letting out vacant land 
cannot well be put higher than that of a manager of 
the joint property of a Hindu family. 


е 
С Ifa v ambardar exceeds his authority in granting a 
s [easa the transaction js inoperative and ag such might 














* • 
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be ignored by а co-sharer seeking possession of thé 
land. Р x 
A snit for а declaration that a lease granted 
by the Lambardar is invalid against the plaintiff is 
within timeif brought within twelve years of the date 
on which the execution of the lease became known to 
the plaintiff, inasmuch as.» suit for declaration of a 
right cannot be held to be barred so long as the right 
tothe property in respect of which declarationis sought 
is'a subsisting right, М KusJILAL v. OHANDRA 
Sine, 17 N. L Б. 169 775 


Sch. I, Art. 120—Moveubles — Parti- 





tion. 

A suit for partition of cash and moveables is 
governed by Article :20 of Schedule I to the Limita 
tion Act, inasmuch as in the First Schedule to the 
Limitation Aot there is no specific provision for a 
claim of this kind А BasniR.UN-NissA Pret v. 
ABDUR Rayman, 20 A L J. 71 


Art. I32—Loaw of paddy on 
security - Оћатде —Suit, nature of. 

A suit to recover the value of paddy charged 
upon immoveable property is a suit to enforce 
payment of money charged upon immoveable 
property within the meaning of Article 1 2 of the 
Limitation Act GNANENDRA Nata (ноз т. 
PANCHEOURI GARAIN 310 
- Art. 132—Hortcage—Loan of 
paddy— Limitation. x : 

The period of limitation for a suit upon в mort. 
gage-bond by whion ‘the mortgagor took a loan 
of a certain quantity of paddy and agreed to 
re-pay the same with an additional quantity of 
paddy as interest, із :2 years as prescribed in Article 
1 2 of the Schedule to the vimitation Act. C Joy 
NARAIN QOLE v. MANGOBINDA BERA «iQ 
— Art. 144 Sut by опе Jont ^ 
tenant against another for  possession— Exclusive 

possession—Ouster, 

A suit by two joint tenants against a third joint 
tenant for their shares in the joint property, which 














the third joint tenant by his action in the muta. 


tion proceedings had shown that he claimed as 
his exclusive property, is governed by Article 14% 
of Schedule I to the Limitation Act, . 

The mere circumstance that one joint tenant 
institutes a suit in hia own name is not sufficient 
to show an ouster of the other joint tenants, nor 
is the circumstance that he claims the property 
exclusively sutlicient to show such an onster. A 
JaGRANI MISRANI v, SHEO DULARI 462 
Art. at5l-—Application for 

decree absolute—Starting point of limitation — Ap. 

pellate decree supersedes original decree — Civil, 

Procedure Code (Act V of 1408), О. XXXIV, т. 5. 

An application for ё decree ‘absolute has to be 
made, under Article 15 of Scnedule 1 to the 
Limitation Act, within three years from the pass. 
ing of the preliminary decree by the Appellate 
Uourt, and not from the date of the original decree 
whether the Appellate Upart, confirms or- varies 
the original decree, inasmuch as for the purposes 








s of- such an ‘application thee Appellate decree 


supersedes the original decree, [ҮЙ Јауд тт 
VgNEAYYA v, DAMISETTI SATHIRAJU, 4] M. Ij. 7, 117 
49 M. 714; 14 L. ҮТ, 180 
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Sch. I, Art, 182—Ezecution—Stay of 
sxecution—Step-in-gid of execution. А 
An order of a Court exeonting a decree, stopping 
* the transmission of the decree to the Court of the 
Collector till a copy of a certain judgment is filed, 
amounts toa stay of execution, and the period re- 
quisite to enable the decree-holder to produca the 
copy should be excluded in computing the period 
for limitation for filing a subsequent application for 
execution. 
A step taken by a decres-holder to removo 
, certain difficulties standing in the way of his getting 
the full benefit of his decree is a step-in-aid of 
execution, А Barpzo Sivan v, Ram Sanoor, 19 A. 


І, J. 905 598 


Art. 182-—Evecution of decree-- 
Decree incapable of — execution —Amondment— 
Limitation, Е 
Where a decree as originally drawn up is 

incapable of execution, time runs from the date when 

& proper deoreo capable of execution has been drawn 

пр. C Sanaton BANT v, DixAnANOHU. GIBI, 34 0, L. 

J, 397 622 


“= 











Art. 182 — Step.in-aid of 
execution—Application for relief which Court can 
grant—-Defective application cun save limitation. 

An application to take a step-in-aid of execution, 
in order that it may be in accordance with law, 
within the meaning of Article 182 of Schedule I 
to the Limitation Act, must be one praying for some 
relief which the Court is competent to grant, Ы 

An application for execution of a decree did not 
give the correct date of the previous execution 
application, nor did it give the correct amount of 
costs, nor did it state the mode in which the 
assistance of the Court was required; but it con- 
tained the following three prayers s= · 

(1) that as one of the joint decree-holders had 
died, the petitioner, who was his légal re- 
presentative, might be permitted to proceed 
with the execution of the decree in that 
character as also in his own right: 

(2) that asthe other deoree-holder did not juin 
in the application, an ordor might be made 
in the terms ofrule 18 of Order XXI of 
tho Civil Procedure Code; 

(8) that inasmuch as one of the judgment-debtors 
had died, the notice contemplated by 
rule 22 of Order XXI ofthe Code might be 
issued: 

Held, that, a3 the three reliefs which the decree- 
holder sought were within the compstence of the 
Court ёо grani, and thatas it was the duty of the 
Oourt to issue a notice upon the legal representa- 
tive of the deceased judgment-debtor, (inasmuch 
as more than one year had elapsed between the 
date of the decree and the application for execu- 
fion', the application, even though it be deemad so 
défective аз not to be an application for execution, 
must still be regarded asan application made to the 
proper Oonrt in accordance with law to take some 
stops-in-aid of execution. © SADAY CHANDRA Jana 
v», Pongsu МАТН Снове, 35 О. L. J. 82 571 
Art. 132 —Step in-zid of execu- 
sion —Application eto sum non? witnesses to resist 
‘objectiqns.® ` 
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An application presented by a decree-holder for 
-the purpose of summoning witnesses to resist an 
objection preferred against the attachment of a certain 
property in execution of his decree, is.a step.in- 
"aid of execution within the meaning of Article 
182 of Schedule I of the Limitation Act. 
MuBHAMMAD Sappiq Kaan v, Miser Lar, 19*A. L. Т, 
843 52 


H 





Sch. I, Art. 182, cl. (5)— Execution 
of decree— Application for revival of previous 
proceedings in cxecution—Step-in-aid of execution. 

- An application for the revival èf pravious proceed. 
lags for execution of a decree is a step-in-aid of 
execution within the meaning of clause (5) of 
Article 182 of the Limitation Act. Consequently, 
an application for execution of the decree made 
within three years Óf any such application for 
revival, is not barred by limitation, © CHANDRA 
. Kumag Duar v, RAMDIN DHAR 727 


Madras Estates Land Act (I of 
1908), ss. З (5), 6, 19—Landlord and 
tenant —Inam—Inamdar owning bolh warams— 
" Landholder"—Tenants admitted by inamdar entitled 
to occupancy rights—'"In the estate of such land. 
holder,” meaning of—Amending Act IV of 1909, effect 
of. 


Per Áyling and Coutts Trotter, JJa (Kumavaswami 

Bastri, J. dissenting),—Where a Zemindar, after the 
Permanent Settlement, grants both varams of a 
portion of the ryoti lands in an estate as inam 
to a minor inamdar, reserving a favourable quit-rbnt, 
the grantee isa landholder within the meaning of 
the Madras Estates Land Act and tenants admitted 
by him have occupancy rights, under section 6 of the 
Act. 
Per Ayling, J.—The effect of the grant is to place 
the inamdar in the same position as his grantor, 
subject only to the liability to pay quit-rent which 
prevents him from being viewed as an owner of 
an estate. He could deal with the land exaotly 
as the Zsinindar could before the transfer—gither 
cultivate himself or admit somebody else as s 
tenant underhim, Ifhe adopts the latter course, 
he places the (enanbin exactly the same position 
аз the Zemindar would have done, if the admission 
had been by him. If he cultivates the land, this 
would not alter its character as vyoti land or affect 
the consequence of any subsequent admission as a 
tenant, 

The Amending Act IV of 1999, by onitting from 
the definition of rent in section 2 (11) “(c) quit. 
rent, jodi, poruppu anl the like payable by an 
tramdar as such to the landholder," could only have 
intended delibsrately to taka away the power 
врзоібозПу conferred on a landholder by the Act, 
аз ib was origiually onacted, to treat his inamdar 
as if he were a ryotin respect of the realization 
of quit-rent. 

The words in section 6 (1) of Aot I of 1908 "in 
the estate of ‘such landholder" simply mean “in the 
estate of which ho is treated, forthe purposes of 
this Act, as the landholder,” 

Per Coutts Trotter, J, —The word 'landholder' in sea 
tion 8 (5) inevitably brings a minor inumdar within 


*itaescope, The expression “sugh landholder" in 


ә? 
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ection 6 can only be construed as meaning ‘land. 
holder’ as defined in the Act. 

Per Kumarasawmy Sastri, J.—A minor inamdar is 
nob в landholder within the meaning of section 6 
(1) of Act Iof 1903 where the grant tó him is of 
both varamg aud where ho lets the land to others, 
the section applicable is section 19 of the said Acè 
und not section 6, М Gapaprarnt Das. т, Surva- 
NABAYANA РАТХА1К, 4! M. D. J. 97; (1921) M. W. N, 
418; 44 M. 677; 141. W. 458 317 


Madras Hereditary Village Offices 
| Act dil of 1895), s. 5. Scc mu 


Madras Proprietary Estates Vil- 
lage Service Act (П of 1894), 
ss. IO, (4)—Lease—Manibhams and 
swatantrams—Zemindar released from Liability 

` 10 remunerate village officers—Peisheush increased— 

Money value of manibhams and swatantrams re- 

coverable. : 

Under a lease of the melvaram by a zemindar 
to a farmer of rent it was agreed that the 
remuneration of the village officers, manibhams 
and swatantrams, should be borne by the lessee, 
Subsequently, the Government, by Notification 
under section 19 of the Madras Propriotary Estates 
Village Service Act, reléased the zemindar from 
liability to pay the village officers, increased the 
peishcush payable by the zemindar, and. fixed 
salaries in cash out of the revenue for those 
officers. ‘Thereafter the zemindar sued to recover 
from the lessee the money value of manibhams 
and swatantrams: 

‘Held, per Sadasiva Awav, J. (Wallis, C. J., dis- 
senting), (1) that the zemindar was entitled to the 
value of manibham and swatantrams payable to the 
village -officers from the date when the swatant. 
rams no longer became payable to the village 
officers by the zemindars; 


(2) that section 27 (4) of Act ILof 1894 did not 


apply to lessees who were really farmers of the 
rent, but applied to tenants holding the land in the 
ordinary way as vyots, 

Held, per Wallis, C. J., that independently of sub- 
section (4) of section 27 of the Madras Proprietary 
Estates Village Service Act, the statutory release 
of the zemindar from liability to pay the village 
officers, or the addition to his peisheush, gave him 
no right to a revision of the terms of his lease, 
and that as the rent was not revised under that 
sub-section, the  zemindar was not entitled to 
recover anything but the rent and other payments 
resérved in the lease. ЙМ MUTHANAN SERVAL v. 
Seravupatal, 18 L. W, 6:6 - 


Maintenance-Decree—Charge Future maine 
tenance can be-realised $n- execution— Decree-holder 
not bound to take recourse to regular suit—Civil 
Procedure: Code (Act V of 1908), O. XXXIV, rr. 14, 
16— Cónsent decree — Waiver. 

-The holder of a decree for future maintenance, 
in whose favour а charge on immoveable property 

Тог. the payment of the allowance setiled із 


created by the decree, is entitled to recovere a 


in. execution, -without 
allowance as it accrnes due. 


ч 


further soit, the 
It is not obligatory 
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upon the decree-holder to taka recourse to а suit 
to enforce the charge created by the decree. * 
Rule ‹4 of Order XXXIV of the Code of Civil 
Procedure does not apply unless the decree obtained 
by the holder of the mortgage or charge falls 
within the description of а devree for payment of 
money in satisfaction ofa claim arising under the 
mortgage or chargo. А 7 
The principle that а person who holds a mort» 
gage or charge should have recourse to a suit is 
recognised for the benefit of the person against 
whom the mortgage or charge inay have to he 
enforced, and itis competent to such a person to 
waive the protection accorded to him by the pro. 
visions of section 99, Transfer of Property Act, or 
- the corresponding provisions of the Civil Procedure 
Code. ә 
Where а compromise decree for maintenance 
provided that the decree-holder would be éntitled 
to realise the amount by sale of the properties 
mentioned therein, ib is not- competent to the 
judgmext-debtors, after having deliberately 
agreed to a deoree in those terms, to resilo in . 
execution proceedings and contend that notwith. 
standing the ‘express provision of the decree, the 
decree-holder must be driven to a separate suit, 
C ї(ховАмАх: Dasi v. SURENDRA Nata MONDAL, 
85'0.L.J 61 im &52 
Malabar Law =Tarwad—Apostacy—Purtition.. 
A member of a Malabar tarwad is not entitled, 
by reason of his apostacy from Hinduism, to claim 
partition of tarwad property, which is impartible 
under the Marumakkathayam Law, and delivery to 
him of his share М MurHooRA PALLIATH PURAE: 
кот PARU v, MuTHOORA PALLIATH PURAKKOT RAMAN 
NAMBIAR, 41 M, L. J. 243; (1921) M. W, №. 594; 
14 L, W. 257; 44 M. 891 676 


Malicious prosecution—Damages, suit 
for—Cause of action—Master’and servant—~ Master, 
liability of. > ` й 
An action for damages for malicious proseontion 

would lie against a person, if that person malicionsly 
and without reasonable and probable canse seta 
the machinery of the eriminal.law in motion, and 
the prosecution commences ns soon as the complaint 
is made to the Magistrate, irrespective of the result 
of the prosecution or of the stage at which it may 
fall through - 

In au action for damages for malicious prosecne 
tion it was found that though the plaintiff was not 
summoned to appear before а Magistrate, he was 
беса by a Polica Sub-Inspector to appear and 
in consequence of that he appeared and engaged a 
Mukhtear: 

Held, that on thesé findings the suit was maine 
tainable. 

A master is liable for an action of malicious pró« 
secution by his servant if the servant acts at the 
instigation of ihe master. © Brsman SINGH v. RAM 
Bawa. Roy . 1 = 


Masterand servant—Daily and monthly, 
hiring, distinction between. 
Plaintiff who worked for the defendant received 
daily wage, the amount he earned during a 
month being calculated according to the days on 
which he "worked, Sundays and the days on 
. 
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which he was absent were not paid for and pay- 
ement'was made at the end of each month. After 
working for twenty-six days in a month the plainte 
iff left without notice: 

, Held, that the contract between the parties was 
that of daily and not one of monthly hiring, and 
that the plaintiff was, therefore, entitled to his 
wages for the twenty-six days on which he had 
worked. BArzoon VismNU v, HoRMUEJEE SHAPURJEE 
Seervar, 28 Hox. L. В, 793 С 
Injunction restraining defendant from seeking 

other employment—Temporary injunction restraining 

third party from employing defendant can be granted 

Civil Procedure Code (Act V of 1908), О, XXXIX, 

т. 8—Specific Relie| Act (1 of 1877), з. 67. 

Where one of the terms of a contract of service 
is that the person contracting shall not take service 
elsewhere during the stipulated period and there 
is a threatened breach of this term, a Court 
has jurisdiction to restrain such breach by issuing 
a temporary injunction not only against the party 
contracting but also against the third party who 
proposes to employ him. 

Rule 8 of Order XXXIX, Civil Procedure Code, 
confers upon a Court the power to issue au ex parte 
injunction but only when the delay would defeat 
the object of the injunction, if it was not granted. 
L B Бовмх Оп, Co, Lro, v. SAMPsoN, 13 Вов, L, T. 
227 534 


Mesne profits—Amount ‘to be 
+. Decree—Construction, 

Ordinarily & plaintiff cannot recover more than 
what he claims in the plaint, but in a suit for 
accounts or mesne profits section 11 cf the CourtFees’ 
Act permita the plaintiff to make an estimate 
of what he considers to be due to him and to pay 
the Court-feo thereon and allows the Court to pass 
a decree for more than the amount at which the 
plaintiff valued his relief, if the profits or the 
amount deoreed are found to bein excess of the 
profits claimed or the amount at which the relief 
sought is valued, provided the difference between 
the fee actually paid and the fee which would have 

` bsen payable had’ the suit comprised the whole of 
the profits or amount so decreed shall have been 
paid to the proper officer. The plaintiff is not tied 
up to his estimate, unless there is something to 
indicate that he relinquishes anything that might 
рә found due in excess of it, 

A дебгөө awarding mesne profits from a certain 
date must be deemed to have awarded mesne profits 
from that date till the date of the delivery of 
possession to the party in whose favour the decree 


is made, О Юовса Внавтні v, BHAGWATI PRASAD, 
24 О. О, 209; В O. L, J. 477 101 


МО 8а1е—Л:;згергевепіаіѓоп as to age—Cancel- 
elation of sale— Liability of minor io restore benefit 
received —Jurisdistion of Indian Courts—Law and 

equity. . 

A minor who executes a sale.deed representing 
himself to be of age, cannot gotthe sale set aside 
without restoring the barefi& he raceives. 

Where one persog makes а pbiitive assertion aud 
another acts on it, it is ‘often immaterial between 


ihe two whether the former was тато of its 
falsity. 
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There із а distinction between the case of a suit 
in' which the creditor is seeking to enforce an 
agreement entered into by a minor and ore in 
which the minor himself as plaintiff invokea the 
assistance of the Court. In the former cage the 
creditor cannot recover In the latter case it is open 
to the Court to make the relief conditional on the 
minor restoring the benefit. 

The Courts of Justice in India, in the exercise of 
their mixed jurisdiction as Courts of Equity and 


. Law, are always at liberty to pass а conditional 


decree uponequitable principles tosuit-the exi- 
gencies of each particular case, О RAGHUNATH 
Since v, DHONDHE Вікон, 24 О, О, 848; 9 О. 1 


• 
Morlgage- Application for final decreemada more 
than three years alter preliminary decree —Mortgagee 
. i possession under invalid agreement for sale. 

A preliminary mortgage decree was made in 1910 
and the mortgagor was thereby allowed six months 
to pay the amount found due. In 1912 tha mort- 
gagor agreed to transfer the equity of redemption 
tothe mortgagees in satisfaction of their dues under 
the mortgage decree, and in pursuance of that 
agreement the mortgagees entered into possession of 
the mortgaged properties, though the mortgagor did 
not carry out his agreement by execution and 
registration of the proper deeds, The mortgagees 
were in receipt of the rents and profits till the 
Ist of April 1917, when the mortgagor transferred 
the properties to a third party who thereupon tis- 
possessed the mortgagees. On an application by. 
the mortgagees, presented on the 2nd October 1917, 
to make the preliminary mortgage decree final: 

Held, ‘hat the applicants must be deemed to have 
been in possession as mortgagees and their applica- 
tion to make the preliminary decree final was nob 
barred by limitation, inasmuch as by reason of 
their being in receipt of rents and profits of the 
mortgaged land section 20, sub-section (2', of the 
Limitation Act was applicable. . 

Where a mortgagee has obtained possession of the 
mortgaged land under an invalid agreement for sale 
his position may be deemed to be that ofe mort. 
gagee when it is established that the agreement 
was inoperative and he may be called upon to 
account for the rents and profits as if he were the 


mortgagee in possession, © ВАМА CHARAN v. 
КізнокЕ Монах Roy, 835 С. L. J. 58 903 


Mortgage decree — Execution — — Mortgaged 
property sold in execution of, mortgage decrees 
obtained by iwo different morigagees —Surplus sale. 
proceeds in execution of one decree cannot be mada 
over to decree-holder in other decree, А 
In execution of а mortgage decree obtained by 

a mortgagee on the basis of his prior and sub- 

sequent morigage-bonds, a Court has по jurisdiction 

to make over the surplus proceeds of sale of the 
mortgaged property sold in oxeoution of a mortgage 
decree obtained by another mortgagee in a suit 
to which the mortgagee under the .prior and sub. 
sequent bonds was nob в party. Pat Віхори 
Beuart Bose v. Hina біхси, (1921) Рат. 183 308 


* W&ortgage-- Division of mortgaged property— 


. Morigagee's right to sell portion of, mortgaged prop. 
erty~—Right of owner of portion sold Contribution, 


ae 
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Where а mortgagee has been no party to the 
division of the mortgaged property, the principle 
that ‘fhe mortgagee has the right to sell a portion 
of the mortgaged property to recover the whole 
amount due on the deed holds good, whether the 
division has been the result of a voluntary or 
involuntary transfer. The owner of the portion 
sought to be sold, if he redeems, can claim contribue 
iion from the owners of the remainder. А боті 
Suray MAL v. Tuan Sinan, 19 A, L, J. 917 451 


é . 
— Improvements— Compensation, 

A thortgagee should not be allowed to improve 
the ‘mortgaged property to such an extent as to 
deprive thts mortgagor in effect of his right to 
redeem. Where, therefore, in a suit to redeem a 
mortgage, it appeared that the property was mort- 
gaged with possession for Hs. 100, and that the 
mortgagee claimed to have improved the property 
"by ereeting buildings and constructing a well at а cost 
„of over Bs 3,0°0, the Court, in view of the fact that 
the mortgagee had had the advantage of his improve- 
ments for a considerable number of years, awarded 
‘a sum of Rs. 1,200. asa reasonable amount for the 
costs of the’ improvements, as after paying that 
sum the mortgagor would have the benefit of the 
increased value of his property, B DANYANU Laxman 
GaIKWAD, v, FAKIRA EBRAM Logar, 23 Box, 1, В. 567; 
45 B. 1801 | 16 


: Mortgagee purchasing mortgaged property 
at low price—Payment towards mortgage—Presump- 
tion, 








eA mortgagee who bought a parb of the mort- | 


- gaged property at a low price, because it was sold 
under the burden of his debt, must be considered 
to have paid to himself towards satisfaction of the 

‘ mortgage the difference between the full price of 

' what he bought and the price he paid for it. N 
Арко v. RAJARAM 453 

Permanent lease tn favour of mortgagee— 

Clog on equity of redemption. 

Plaintiff leased certain properly permanently to 
the defendant at an annual rent of Rs. 70. On 
the same day he mortgaged the residue of his 

' rights in the land to the defendant: 

Held, (1).that the two documents were parts of 
the same transaction and that the real effect of these 

- documents was that the mortgagee got the land as 
security for the loan and at the same time obtained 
в contract whereby the mortgagor lost the right to 
get back his property on re-paying the loan; 

(2) that, therefore, the contract constituted a 
clog dn the equity of redemption. B Buimrao 
NAGOJIRAO PATANKAR v, SAKHÀRAM SAnau KANTAK, 
28 Bom. 1. R, 1268 612 

Property attached and sold in execution of 

money decree—Attachment, whether 

charge —Auction-purchaser and mortgagee, rights 

of. See TRANSFER OP PROPERTY Act,s.91 525 

Property sold free of mortgage-—Mortgagee, 

remedy of—Lien, 

Where a mortgaged property is sold in execution 
of a decree free from the mortgage, the mortgagee 
has а mortgage lien on the proceeds of the sale 

dnomore. To enforce that lien he must proceed 
in the ordinary manner by way of suit Не cannot 

«јаја to bave the moitgege amount paid out to 

2 











creates . 
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Я * ry 
him out of the enlo proceeds in exeoution pros 
ceedings. B V. P. T. Reppyar v. V. В. M, 
ARUNACHALEX CHETTY, 10 L, B, R, 398; 18 Bur. L. T. 
210 р 417 


Redemption —Morigagee unable to restore 
possession of whole of mortgaged -progerty—Pro- 
cedure. . . 
The question what is the liability of a mortgagee 

to account for the properties of which he got 

possession must be determined once and for all in 

a redemption suib, and if the mortgagee cannot 

give back possession of .the lands of which he was 

given possession, then he must pay for them, for 
he is liable for the restoration of the lands which, 
through the negligence of the mortgagee, may 
have got into the hands of strangers. В ANANDRAO 
PunsHOTTAM v, Barkad! Bapasaiv, 28 Bos, L. R. 979 


485 








Redemption— Period fired — Interest. 

A house was mortgaged with possession and it 
was agreed that the mortgagor should redeem the 
house within four years on payment of the principal 
sum with interest at 9 per cent, per annum, failing 
which the mortgage would become a sale, In a 
suit for redemption: 

Held, that inasmuch as the parties did nob con- 
template the continuance of the mortgage after 
the period fixed for redemption, no interest 
could be allowed after the expiry of that period. 
L Guarro Rax о, Raw Маг 230 





Redemption before specified period —Rights 
ој foreclosure and redemption, co-extensive—8S pecial 
agreement—Pleadings, d 
In the absence of a special condition entitling 

the mortgagor , to redeem during the term for 

which the mortgage is created, the right of re. 
demption can only arise on the expiry of the 
specified period, though there is, of course, nothing 
to prevent the parties making such a special соп. 

dition. r 
Unless there is an agreement to the contrary, 

the right of foreclosure &nd the right of redemption 

must be deemed to be co-extensive. 

Where the plaintiff relies on allegations which 
take & case out of the terms of a contract, the case 
must bs decided not on the construction of the 
contract but on the case made by the plaintiff in 
the pleadings, N Bara v. Guasa, 17 N, L. Н. 202 





730 
Service inam lands,  wnenfranchised— 
Subsequent enfranchisement—Transaction — void— 


Madras Hereditary Village Offices Act (III of 1898), 

в, 5—Transfer of Property Act (1V of 1t82), 8448, 

applicability of. e 

A mortgage of service inam lands, which, at the 
date of the mortgage, were unenfranchised, but 
subsequently thereto were enfranchised, is void 
under section 5 of the Madras Hereditary Village 
Offices Act and c&nnot be validated under the pro- 
visions of section 48 of-the Transfer, of Property 
Act, as that section has no application to save a 
transaction of this nature. M Sontyana GoPaba 
РАвЕЕ v. INAPUTALAPULA RAMI, 18 eL W., 635; 1921) 
M. W. М, 885; 41 M, L, 7, 195 44 M, 949 - 328 
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Е ~ Sub-mortgage — Redemption — Mortgagor 
cannot redeem sub-mortgage without settling with 
morigagee, 

A mortgagee is fully entitled inlaw to effect an 
assignment of his mortgagee rights either in whole 
or in part, and if he doessoin part this does not 
mean that he is destroying the indivisibility and 
integrity of the mortgage security qua the mort- 
gagor. A mortgagor, therefore, is not entitled to 


redeem a sub-mortgagee withont settling accounts 
_ with his own mortgagee, L Ananp Siken v. abi 








Subsequent advance charged on property— 
Consolidation 
. Where subsequent advances are charged on the 
property covered by a previous mortgage, а cove- 
nant that the mortgagor shall not be permitted to 
redeem the later deed without redeeming the earlier 
one is valid and enforceable even against a sub- 
sequent mortgagee ora transferee of the equity of 
redemption. Ô ABHAI NARAIN Trwant v, МАТА 
Prasan S1xag, 24 O. О. 249,8 О, L. J. 489 83 


= usufructuary—Redemption—Recovery of sur- 
plus profits —Limitation— Civil Procedure Code (Act 

V of 190%), О. XXXIV, rr. 7, 9—Limitation Act 

(IX of 1908), Sch. I, Arts, 305, 148, 

A claim of a mortgagor for recovery of the over- 
payment or the surplus profits received by the 
mortgagee із в relief which is рагі of the suit for 
redemption itself and as such is included in a suit 
for redemption, for which the limitation is provid- 
ed by Article 148 of the Schedule to the Limita. 
tion Act. 

But where an usufructuary mortgages gives up 
possession of the mortgaged property after the 
mortgage-debt has been satisfied and the mort. 
:8agor enters into possession of the mortgaged 
property otherwise than by means of a suit for 
redemption, a suit for recovery of surplus collec- 
„tions received by the mortgagee would be governed 
by Article 105 of Schedule I to the Limitation Act. 

In a suit for redemption of ап usufructuary 
mortgage the plaintiff prayed for a declaration 
that the principal amount had been satisfied, that 
a decree might be passed awarding possession of 
thax gp ortgaged property to the plaintiff and 
_dimeling the defendant to render an account for 
the period of possession held by him, and that a 





decree might be passed for the amoant which, 


might be found due to the plaintiff after adjustment 
of accounts : 

Hold, that having regard to the provisions of Order 
XXXIV, rules 7 and 9, Civil Procedure Code, the 
period of limitation prescribed in Article 148 of the 
Limitation Act for & suit for redemption would 

eapply to the case. С Prasanno KUMAR MANDAL v. 
NinAMBAR MANDAL, 20 C. W. N. 128 


Usufructuary morigage of eleven villages-~ 
Morlgagee content with possession of two—Suit for 
money—Limitation. . : 
Where eleven villages were usufractuarily mort- 

gaged by a deed, but subsequently nine villages 

' were soll iu execution of a prior mortgage docre 

_ and the mortgagee did not repudjate the entire 
origags ab tuat time and remained content with 

the security of two villages only for the money 
. 





GENERAL INDEX. 


1069 
Mortgage—concld. ' 


advanced by him, he could not, unless he was 
dispossessed from these two villages, put forward 
a claim for his money. 

-Therefore, a suit forthe entire amount prought 
within twelve years of the date of the mortgageo's 
dispossession from the two villages was not barred 
by time. А Монаммар HANEEF v, IsrI Prasan, 19 
A, L. J, 627 68 
Usufructuary morigagee—Deposit to set 

aside sale оў mortgaged property-- Decree against mort- 
. gagor—Mortgagor, liability of —Civil Procedure Code 

(Act V of 1908), О. XXI, r; 89. ў 

A usufructunry mortgagee in possession is entitl- 
ed to recoyer from his mortgagor the - amount 
deposited by him urfder the provisions of the Civil 
Procedure Code to have the sale of th8 mortgaged 
property held in execution of a decree against the 
mortgagor, set aside, inasmuch, as he is not a mere 
volunteer but has an interost in the mortgaged 
property by reason of his usufructuary mortgage 
and is one of the persons who are entitledeto apply 
to have the sale set aside under the provisions of the 
Civil Procedure Code, А Вехі MapHo v, SANWAR 
Dar, 20 А, L. J. 42 . 918 


Muhammadan Law—Divorce by writ. 
ing—Iddat—Irrevocable tolak—Intention. 

Under the Muhammadan Law, for the purpose of 
estimating the duration of the iddat, &diyorce by 
writing takes effect from the date of the writing, 
and not from the date of its receipt by the "wife, 
unless there are words in the instrument which 
show a different intention. (C Monan MOLLA v, 
Baru Bist, 34 О, L., J. 624; 26 C. W, N. 261 704 
Dower —Transfer of property in lieu of 

dower —Registration—Transfer of Property Act (IV 

of 1882), ss, 64, 129. 

A. transfer of immoveable property in lien of 
dower amounts toa sale and can only be effected 
by a registered document as required by section 64 
of the Transfer of Property Act; when itis not so 
effected, the transaction conveys no title to the 
transferée, 

Where a party desires to get out of the applica. 
tion of a general rule like section 64, Transfer of 
Propérty Act, onthe ground that his personal law 
treats а sale in lieu of dower asa gift and contends 
that by virtue of the exception created by section 
120, Transfer of Property Act, the gift can ba 
effected orally, he must allege and satisfy the 
Court by very clear evidence that the transaction 
was one which was intended and purported to be 
under that law, otherwise the Court must take it 
for what it ostensibly is N Fasmipun-nissa v. 
HIRALAL, 17 N, L. В. 108 : 


Gift—Possession 

A deed of gift was executed by 4, a Muham. 
madan lady, of б parcels of land in favour of B. 
the donor was in actual possession of some of the 
land in respect of which the gift was perfected by 
transfer of possession while the remaining portion 
of the land was under mortgage with Possession, 
and in respect of this the gift had nob been so 











perfected. The sou of the donee brought the 


present suit to redeem the land under mortgage, 


but the Court held, on а preliminary issue, thatin® 


respect of thisland the deed of gilt conferre? цо 
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valid title on the donee, and this decision was 
affirmed on appeal. On second appeal: A 
; Held, thatthe Court was bound to look at the 
Бі as a whole, and could not split it up into its 
component parts, and consider the gift in respect 
of thaf portion of the property of which posses- 
sion could be given as valid, and in respect of 
that portion of the property of which possession 
sould not be given as invalid, and that, looking 
at the gift as a whole, the principles of Muham- 
madan Law had been complied with when possession 
was given tothe donee of the properties then іа 
possession -of the donor, and that would be suff. 
cient to supporta claim to redeem the properties 
which were in the possession of the mortgagee. 

CHANDSAHEB KASHIMSAHEB BIRZADE v. GANGABAI 
Visano, 23 Bom. L. R. 003; 45 В. 1293 21 


Inheritance —Debts —Widow in posses- 

: sion of estate—Sutt for debts against widow— Decree 

satisfied by transfer of property—Co-heirs cannot 
question transfer, 

The widow of a deceased Muhammadan, who is 
in possession of ‘his entire estate, might ba sued 
for debts due from the estate alone without join- 
ing the other heirs. as parties to the suit, and if 
in order to satisfy-a decree passed in such a suit, 
the widow transfers any portion of the estate, the 
transferee gets a good title to the property and 
the other heirs of the deceased cannot challenge the 
transfer, L B ManERUNESSA v. PEREIRA, 10 І, В, 
R. 389 4 








MinOr-—Guardian, defacto, alienationby. 

A salo by а de facto Muhammadan guardian of a 
minor's property, if effected for imperative necessity 
or for a purpose which is bound to be beneficial to 
the minor, must be upheld, L MAHAND v. Ввоц 





Pre-emption-Agreementof parties— 
., Notice to co-sharer, effect of—Sale, date of —Intention, 

A, one of the two, Muhammadan co-sharersin a 
property, sold his share toa Hindu by a deed, called 
“by the parties “а deed of agreement of sale," stating 
that “а pukka deed of sale” would be registered 
afterwards. A, agreed to give notice to B. the 
other co-sharer, to buy A.’s share if he desired. In pur- 
guance of this agreement A. at once addressed a letter 


о B. tosay: “Ihave this day sold.........my share 
rrenean l give you ihis notice that if you 
are desirous Of purchasing... eco esee s YOR, will 


be good enough to send me ав cheque for the 
amoünb.. «eere Dy return of post, and in the 
event of your not replying to this, or paying the 
money within two days after receipt hereof, I shall, 
without any further intimation to you, close the 
bargain... Upon the receipt of 
this notice B. performed the necessary csremonies 
in assertion of his right of pre-emption and sent æ 
reply “declaring his intention to exercise his right 
of pre-emption wos. A, taking the view 
that B; had not complied with the terms of his 
(43) letter within two days after receipt thereof, 
and had, therefore, lost his right, went on with the 
etransaction and completed it: 8 ; 
Held, «1) that the effect of the notice which А, 
gave to B. was that the latter had а right of pr 
e emption under the general law; 


4 
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(2) that the rights of the parties would be 
governed nob by the mere terms of the letter, but 
by tre general law; 

(3) thatin determining what system of law wag 
to be taken as applying and what was to be taken 
to be the date of the sale witk reference to which 
the ceremonies were performed, the intention of the 
parties should Ъз looked at ; 

(4) that as the’partiés represented a full sale ag 
having taken place оп the dateon which the ‘deed’ 
of agreement of sale’ was executed, shis was 
sufficient to justify the pre-emptor in proceeding 
af once to the necessary ceremonies and treating | 
that as the oracial time. PC Sitaram BHaURAO 
DESEMUKA у, JIAUL HASAN SIRAJUL Kaan, 45 В. 1056; 
14 L. W. 634; 23 О. W. N, 221; (1922) M. Үү, N. 63; 
89 M. L, T. 120 826 


Pre-emption —Co.-sharers in mahal — 
Oo-parcenary—Pre-emptors of one category —Nearneas 
of degree not recognised А . 
Under the Muhammadan Law зэ far as the right 
of pre-emptioa is concerned, all the co-sharers in 
a mahal, though they may not own: rights in 
various portions of the m2ahal, stand upon the samo 
footing, inasmuch as the test of the co-parosnavy 
contemplated by the Muhammadan Law is the joint 
liability for the Government Revenue. 
. Under the Muhammadan Law no degreo of 
nearness in the sama class of pre-emptors is ге» 
cognised and all those who come within one category 
stand on the same footing. A SrEEDUDDIN v. 
Latirunnissa, 19 A. L. J, 909 











Sale by delivery "of possession ~a 

Transfer of Proparty Act (IV of 1882), s. 64. 

Per Macleot, С. J,—A. sale, which is valid accord. 
ing to Muhammadan Law, gives rise to a righs of 
‘pre-emption even if no regisberal deed has bsen 
-passed so as to comply with the provisions of the 
‘Transfer of Property Act Therefore where there 
‘has been an oral agresmeat to вэ] followed by 
payment of the price and delivery of possassion 
to the purchasar, the right of pre-emption arises. 

Per Shah, J.—Where thera has озеп a transfer 
of possession accompanied with the payment of 
the price, and the intention to convey the property 
is clear, it cannot be said that the right of pra- 
emption, according'to the Muhammadan Law, has 
not arisen, inspite of the fact that no registered 
sale.deed has been executed as required by section 
B4 0f the Transfer of Property Act. В АврогрА 
AvJAnL MONIN v, Isain Моваг Fopa, 23 Bow. L. В. 
1079 Roi 3 
Restitution of conjugal rights—Promp 

dower, non-payment of. ` 

Under the Muhammadan Law a suit for restitu. 
tion of conjugal righta brought by the husband 
cannot be dismissed on the more plea of non-pay*? 
ment of prompt dower. А Нізавач v. Aur Siren 
Ksay, 19 A. L. J, 830 I 


Succession—Non-Muhammadan rela- 
tives, When oan succeed a’ Muhammadan convert. 
See Caste DISABILMOUES ВЕМОҮАР Аст 514 


"Negotiable Instruments Act (XXVI 
07 188l} S028  - | 782 
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Northern India Canal and Draln-. 


саке Act (УШ Of 1873), ss. 31,70 
(12)—Rules framed under s. ЗІ, vr. 10, 883—Canal 
*- water used jor building pucca house — Offence. 
Section 70 (12) of the Northern India “Canal and 
Drainage Act punishes a person who violates any 
rule made -undor the Act for a breach of which a 
penalty may be incurred. - 
Therefore, although the use of water from a 
tank which has been filled with canal water for 
the .purposs of building a pucca house is un- 
authorised by rule 10 of the rules framed under 
section 81 of the Northern India Canal and 
Drainage Act, there is no ponalty attached to 
such ляе, · and a person guilty of such use 
cannot be punished under section 70 (12) of the 
Act. L Harxam Sixau v. EMPEROR, 23 Св, І. aor 


Oaths Act (X of 1873), s. I 1—Minor 
defendant—Guardian ‘ad litem ‘agreeing suit to 
be decreed on plaintiff's oath—BMwnor, liability of. 

` Ina suit forpre-emption a guardian ad litem of 

&^minór defendant made a statement that if the 

plaintiff pre-emptor, holding Ganges water in his 

hands, took an oath that he had nob refused to 
take this: property before the sale.deed, then his 
suit should bə decreed, The plaintiff tcok the 
oath and ‘swore that-no offer had ever been made 
to him and that he had not refused to purchase it: 

' Held, thas: under section 11 of the Oaths 

Act the minor was-bound by the statement made 

by the plaintiff, but that he was not’ bound by the 

statement of his guardian that.the suit should. be 
decreed, inasmuch -as that-part of the statement 
amounted to a compromise or agreement by the 
guardian which had not been sanctioned by the 
Court, nor had the Court-considered whethr it was 
for the benefit of the minor. A Pansau DAYAL v. 
. Jamin Auman, 19 А. L.-J, 911- 648 


Rules—Permit—OConditions, breach — of—Incorrect 
accouni—Offence— Penalty. ` 
" While a contravention of the rules framed under 
sections 6 and 8 of the Opium Act is declared 
punishable as an offence under section 9 of the 
Act, a contravention of the conditions of the permit 
-həs not been declared to be penal, The only 
penalty for such a contravention is the penalty 
specified in the permit ‘itself, viz, the cancelment of 
the licens3 and the forfeiture of the money paid in 
pursuance of the license, 
< There is nothing in any of the rules made 
under section of the Opium Act which would 
make the. preparation of an incorrect account 
punishable under section 9 of the Act, О Marru 
La v. EuPEROR, 24 O, О, 285; 22 CR. L. J, 743. 135 


Oudh Estates Act (I of 1869), S. 6- 


“The said orders,” meaning o[—Mortgage— Redemp-^ 


lion ~Res judicats. > 

The phrase "the said orders" in -section 6 of the 
Оаа! Estates Act refers to the. orders which are 
mentioned in the three preceding sections of the 
Act and does not include a decree dismissing a 
previous’ redemption, suit. Such*a decree negativ. 
ing the right of redemption of the plaintiff bars 
a subsequent suit for redemption. О Brig Kisnonn 
v. BARANG BAHADUR BINGE, 24 О, 0, 2 271 

. 
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` In case of deeds executed by pardanashin ladies 
the strongest and most satisfactory proof ought to 
be given by the person wto claims under a sale 
or gift from them that the transaction was a real 
bona fide one, and fully understood by the lady 
whose property is dealt with. P С Kamawatr v, 
Diesisar Rixen, 43 A. 626; 151, W.1;30 MG T, 
47; 42 M. L. J 87 : AE. 553 
Paraanashin lad y—Witness—Examination 
—Commission—Choice of place of examination, 
See Отуп, Рвостроке Cone, ss, 132, 184, О. KX VE, 

е ` 228 


: Rl 
PartleS, joinder of—Minor defendants not 
represented — Swit, dismissal of. 
" Where in a suit for а declaration of a right of 
way one of the defendants is a minor, and'is not 
represented in the suit, the suit ought,to be dis. 
missed, as no effective decree can be made in the 
absence of one of the persons jointly interested .in 
the alleged servient terement, C Sanuv CHARAN 
Par v. INDRA MOHAN MISTRI 90 
Partition—Claim cannot be resisted —Incon« 
- venience und difficulty of partition—R&nedy— 
Partition Act (IV of 1893), в. 2—Parly-wall, stair 
case, partition of. 
. A claim by а co-owner to “partition cannot 
ordinarily be resisted even where the claim causes 
inconvenience and difficulty of partition, 
~ If, however, the decree for partition is found to 
cause undue inconvenience, it is open to either 
party still to apply. for its modification by the 
application of the l'artition Act. ш 
А party-wall and a stair case were partitioned 
in this case. U B Наврлхраѕ PALADROY v. SUNDER, 
4 U. B. R. (1921) 67 949 
Unregistered deed — Evidence, 2 
Though ап umegistered document evidencing а 
partition cannot be -proved, the nature of possession 
of: one of the parties to the-deed over the property 
alleged to be partitioned as also the fact of the 
partition can be proved orally, independently of the 
partition deed, N laxman Bnar v. Banasar 906 


Partition Act (IV of 1833), s. 4, 
scope of—Co-sharers~Suit by — transferes—Right 
to buy out— Procedure, 

Per Macleod, O, J.—'The object of section 4 of the 
Partition Act is to enable the members of a family, in 
the case of oneof their member having transferred his 
share to an outsider who seeks partition, to buy out 
that outsider by having his share valued; and in 
ordinary cases such an application would be made 
before any preliminary decree was passed in’ the 
suit. That would then , put an end to the suit, 
unless one of the defendants wished to continue 
and apply to have his name inserted as plaintiff-in 
the place of the plaintiff who had been bought ont, 

Per Shah, J.— The right given to a sharer.by section 
4of the Partition Act to bny out a transferee, who is 
not a member of the family, is limited to a transferee 
who sues for partition and cannot be extended to 
any defendant co-sharer who may claim his share 
in a partition suit. B KHANDERAO DATTATRAYA 
WazpbE v. BALKRISHNA MAHADEO DPHULAMBRIKAR, 
23 Bom. L. В. 1083 | 917 


*Partnership—Contravention of terms—Dam- 
ages— Contract Act (1X of 1872), s, 254, sub-s, (6) — 
Specific Relief Act (I of 1877), в, 21, seope f 





1072 
Partnership = солой, 


Orvil Procedure Code (det V of 1908), Sch, П, 

para, 22, 21 
- Phe scope of section 21..of the Specific Relief 
Act is limited by paragraph 22 of Schedule Il of 
the Code of Civil Procedure, ` 

Whare а partnership has been entered into for 
в fixed term, the fact that one of thé partners is 
guilty of misconduct does not entitle another to 
act in contravention of the terms of the partner. 


А е 


ship decd. 1f а partner is treated іп such a way. 


by another partner as fo make it impossible for 
the former to continue to be a member of the 
partnership, his remedy is under sub-section (5) of 
section 384 of the Contract Ach С Anouvnnan_v. 
SAVIULUAR - | 204 
——— рг of onè — pariner—Account —Con- 
tinuationg of business—Representatives of deceased 
partner—Accessorium sequitur suum principale, ` 
Where on the death of one partner the surviving 
partner retains the capital and employs it in the 
trade, he, in the absence of any special cir- 
oumstapces affecting the rights of -the deceased 
artner on the one hand and his ‘own on 
the other, is bound to acvount for’.the profits 
made since the death of his partner and to share 
then with the ‘representatives of the deceased 
artner, The profits may be regarded as accretions 
to the property which has yielded them and ought 
to belong tothe owner of sucli property, in acord- 
ance with -the maxim ,accesscrium sequitur swum 


principate, the accessory right follows the principal, 
С Млнаммар KAMIL v. HEDAYATULLA, 88 ^86 Т 


411; 260. W. N. 463 


Penal Code (Act XLV о? 1860): 
ris 34, 113, 114, 302—Assault—Death— 
Common intention — Murder. . 
When one man sets about trouncing another with 
a heavy lathi, and still more when two or more 
do во, it is more than merely likely that one blow 
pt least will, land on the head of the man attacked, 
however careful his assailants may ‘be to avoid the 
head, and that he will die of fractured skull in 
uence. 
very sane person of the age of discretion is pre- 
sumed to intend the natural ard probable conse- 
uences of his own act and in deciding what are the 
natural and probable consequences of an act the 
only safe ruleto apply is to regard every actual 
consequence as & natural and probable consequence 
unless and until the contrary is affirmatively shown. 
Band J. attacked L. with heavy lathis, intend- 
ing to give Г. a sound beating. M. struck him twice 
on the head, knocking him senseless to the ground 
and J. struck him onthe back three or four times 


ashe lay. Г. died of fracture of the skull caused 


ows dealt him by M: 
by ea that J. shared A the intention with which 
M, hit Lẹ, which was to cause such bodily injury 
as was sufficient in the ordinary course of nature to 
cause death, and that under section 34, Indian Penal 
Code, both were guilty of murder. N Locat 
GovERNMENT v. ЈАША Raut, 28 OR. L. J, 54 838 


—— S. 75, 51 1—Conviction under в, 611— 
8. 75, applicability of. . ' 
Section 76 of the Penal Oode is not applica$le 


=~ 


INDIAN OASES, 


Penal Code ~ сопа. | 
TM | 


io convictions under section б11 of the Code. о 
Emptor v. BANNE, 24 О, О, 260; 22 Ов. L, J. 750° 
7 i 142, 


S, 109—Abetment, 

The mere fact that an accused was actually 
standing by the side of a‘ man who ultimately 
turned outto bea thief, without any evidence to 
show that he was engaged in any conspiracy with 
the principal offender for thè doing of the theft, doeg. 
not entitle a Court фо conclude that he was guilty 
of abetting the theft," Pat Govinp Manto‘ vw, 
EMPEROR, (1921) Par 98; 23 Cr. L. J.'80 510 
SS. 109, IG1I-—»Public servant —Mlegal 

gratification—Abetment, 

A person cannot be convicted of abetment of an 
offence of taking & gratification by a public servant 
as a reward or motive to forbear to do any official 
act if, when the bribe is said to have been offered, 
it was nob within the powers of “the public servant 
to show any favour to him. © Smawsun “Hug v. 
EMPEROR, 88 С. L, J. 379 28 Ов. І. J. 1 - ` 369 

- SS. 141,145, I51—Unlawful assembly 
' —fFacts to be established —Assembly likely to cause 
disturbance of peace. 

In order to obtain ẹ convi 











iction under. section 145 
of the Penal Code, it is necessary that the proseou. 


tion should establish :— : 2 
(1) That there : was an assemblage of at least five 
persons. Я У : и 2 


(2) That the object of the meeting.was any of 
the five objécts mentioned in section 141. : . 

(3, That the aceused shared that objeot 
least four others of the meeting. · 

(4) That the àoceused intentionally joined the 
meeting. . ` V z v v 

(a) Having knowledge of.the meeting, or 4 
(b) He continued therein! after having had that 

Ў knowledge. ` us 

(5) That such unlawful assembly had been com. 
manded to disperse. . ` 

(6). That such command to disperse was in the 
manner prescribed by law. ; 

(7) That accused joined or continued ‘in suo 
unlawful assembly after it had been commandad 
to disperse, 

18) That he did so knowing that it ‘had been’ 
commanded to disperse, 

An assembly which is-not unlawful in its incep.- 
tion does nob become an unlawful assembly within 
the meaning of section 141 of the Penal Code 
merely because of its refusal to obey an order to 
disperse. 

_ Оп а charge under section 161 of the Penal Code 
іб is not sufficient to establish merely -that in the’ 
opinion of the Magistrate, who ordered the par. 
ticular assembly to disperse, such assembly was 
likely: to cause a disturbance of the public peace; 
ib is necessary to establish by evidence to the 
satisfaction of the Caurt that the assembly was in 
act likely-to canse such disturbance. ` L, GiRDHARA 
Sixeu v. Crown, 23 Ов. 5.5 ~ x 3 
SS. 152, 21 I —False information —False 
charge—Procedure, | ` { і 
Where there have been Court proceedings in сол. 

sequence of a false report to the Police, seotioi . 
ә 211 of the Penal Code із the ‘appropriate saction to 

apply andis so in any event, where the case is s 

К • А ES 


, with at 
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*gerious one, but this does nob make a prosecution 
„ under section 18” of the Code illegal. It is a question 
of expediency wh~ther the High Court will quash a 
co-viction unde: section ‹82 and direct a trial under 
sectton 711, Indian Penal Code, L B Ma Saw Yin 
v. EMPEROR, 11 L B. R. 48; 23 Св, L, J, 66 839 


8S. 182, 469, 471. Se prami 


PROCEDURE CODE, s. 185 


S. 188—C. P. Tenancy Act (II of 1917), 
в. 319—Summary ejectment—Order of Deputy Com- 
missioner—-Disobedience of order—Punishment. 

A person who disobeys the order of a Deputy 
Commissicner, made under section 219 of the CO. P. 
Tenancy Act, for his summary ejectment is liable to be 
punished under section 1-8 of the Penal Code for 
disobedience of that order. М Himasp oH v. 
Имреков, 17 N. f. В 88: 24 Св L 1 19 - 493 
S. 196—Vabricating false evidence—"Cor- 

rupi", meaning of~-False evidence used by accused 

in defence — Evidence, 

The user of false evidence with the knowledge 
that ib is false must ordinarily be “corrupt”, 
within the meaning of section 196 of the Penal 
Code, from its very nature and the onus lies on 
the accused to show that there are circumstances 
in the case which prevent it- being corrupt. The 
fact that he used the false evidence in his defence 
against a criminal charge is nob enough to discharge 
the onus. 

Per Shah, J.—While there is no warrant for the 
proposition that an acoused person when he uses 
fabricated evidence as genuine in his defence can 
never do so corruptly, his position as an accused 
person must be taken into consideration in deter. 
mining on the evidence in a particular case whe- 
ther he uses it corruptly or not. 

Where a publio servant has been induced by au 











ucoused person to produce a fabricated document, 


in order to support his false defence, it is nob 
dificult to support the inference as to the corrupt 
use by him of tke fabricated evidence as being 
within the scope of section 196; Indian Penal Code. 
B Bama Nana Hacavne v, Emperor, 78 Box L. В: 
987; 23 Cn L J 23 503 
S. 225—Criminal Procedure Code (Act V 

of 1898), в, 69—Obstruction to lawful apprehension 

—Arrest by private person—Intention, 

A conviction under section %25 of the Penal Code 
cannot be sustained in the absence of a clear 
finding as tothe intention with which the accused 
person or persons acted. The intention of the 
accused is an important ingredient in the offence 
under that section 

Section 59 of the Criminal Procedure Code 

empowers a private person to arrest any person 
who, in his view, commits a non-bailable and 
ecognisable offence, А private person who attempts 
to arrest a person who has not committed a 
cognisable offenc’ in his view is not entitled to the 
protection of that section or of section 225 of the 
Penal Code. 

A person who offors resistance or obstruction to 
ihe arrest by a private persgn of another person, 
who is escaping *after the commission of n non, 

' pailable and cognisable offence but who did not 
gemmit the offence in view of the person attempt. 
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ing to arrest him, cannot be held to have com- 
mitted an offence under section 225 of the Penal 
Code. L Arawar v. ExrEROR,23 Cr. L.J. 8 371 


- S. 290— Public nuisance —Summary trial 
—Omission to examine accused, See UmlMINAL 
Рвосеруни Cops, s. 260 501 


. ss. 300, Excep. 2,304, 325- 
Right of private defence of property—Lathi blow 
struck without premeditation—Death—Right of 
private defence exceeded —Offence. 

The accused, who was appoirfted to protect the 
crops of a field, went round, one night ond saw in 
the darkness а man cutting the crop. T'he thief 
on seeing the accused arose Upon this the accueed, 
who was armed with а lathi, at once struck him a 
blow on the head felling him to the ground, with 
the result that he died that very night: 

Held, that the case fell under Exception 2 tu 
section 330, Indian Penal Code, that the accuse] ex- 
ceeded the right of private defence of property, 
and that the conviction of the acoused should be 
under section #04 and not under section 325, Indian 
Penal Code. A ExPERoR v, KALLU, 22 OR, L, L a 
S. 302 — Murder ~Sentence—Sex or age of 

murderer—Leniency — Practice — Enhancement of 

Sentence— Revision. 

The age or the sex of a murderer cannot general- 
ly of itself be sufficient reason for a leniency: in 
sentence. If there are other reasons which very 
nearly justify the passing of the lesser santence 
but do not quite do so or whea itis doubtful whe- 
ther they do so or not, then the youth or the sex 
of the oriminal may certainly tip the scale to 
the side of meroy. К 

T& is nob the practice of this Court to call on an 
accused person proprio motu to show cause why 
his sentence should not be enhauced, but to leave 
it to the Local Government to apply in revision 
for au enhancement, if so advised. N Kacurra 
MAHAR v, EMPEROR, 22 Ов lA J. 707 277 
S4 30d. —Culpable homicide not amounting’ 

to murder—§nake-bite—Burden of proof —Intention 

—Knowledge, 

Accused, who professed to be able by tattooing to 
render persons tattooed by him immune from the ` 
effect of snake-bite, tattooed a number of villigars 
and then allowed a poisonous snake, which he wag 
himself handling, to bite one of them, The man 
who was bitten died at once: 

Held, that the burden of proving that the accused 
was justified in believing, and did really believe, 
that his tattooing gave immunity was on him and 
that having failed to discharze the burden, he was 
guilty of culpable homicide not amounting-to murder, 
becauso he caused death by an act done with the 
knowledge that it was likely to cause death but not 
with the intention or kaowledge necessary to 
make his offence murder, 

Held, further, that if ho had been able to prova 
that he honestly bzlieved himself to be able to pro- 
duce immunity, he would have ben guilty of a 
rash and negligent act not amounting to culpable 














. homicide 


* Knowledge is essentially subjective, not objective 
and ifu man really believes that a cortain resulte 


_ 
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will not follow, he cannot be held to know thab ib 
is likely to follow. L B Nca BA Tu v, EMPEROR, 
11 L. B. R. 69; 23 Cn. L, J. 69° 843 


s~ S. 363—Kidnapping not continuing offence 

—Keeping kidnapped girl —Offence. 

‘Kidnapping is not a continuing offence, 

A minor girl was kidnapped from a lawful 
guardianship and was, thereafter, taken by the 
kidnapper tothe house of the accused, who kept 
the girl: P 

Held, that the accused was not guilty of an 
offence unüer section 868 or under sections 263/108, 
Indian Penal. Code. О EMPEROR v, GokanAN, 24 О, 
©. 329; 83 Cz. D, J. 58 . 842 


ss. 415, 417, %20—Cheating— 

“Praudulently” and — "dishonestly," distinction 

between, : 

Whenever the words "fraud" or “with intent to 
defrand” or "fraudulently" occur in the definition of 
в crime, two elements at least are essential to the 
commission of a crime, viz, (1) dec-it or an inten- 
tion to deceive or, in some cases, mere secrecy, and 
(2) either actual injury or possible injury, or an 








intention to expose some person either to actual, 


inj or a risk of possible injury, by means 
of that deceit or  secreoy. А practically 
. conclusive test as to the fraudulent character of 
a deception for criminal purposes is this: Did ‘the 
author of the deceit derive any advantage from it 
which he could not have had if the truth had been 
known? If so, if is hardly possible that the 
advantage should not have had an equivalent in 
loss, or risk of loss, to some one else and if so, 
there was fraud. In practice people hardly ever 
intentionally deceive each other in matters of 
business for a purpose which is not fraudulent, 

The term “fraudulently” may be defined to imply 
an intent to deceive in such a manner as to expose 
any person to loss, orrisk of loss. The term "dis. 
honestly” implies a deliberate intention to cause 
“wrongful gain or wrongful loss, and when such an 
intention is proved, and is coupled with cheating 
and the delivery of property, the offence is punish- 

. able under ‘section 4zU of the Peual Code, in 
which the word “fraudulently” finds no place. 
A, for example, may by a false representation 


induce B to advance hima sum of money, in such . 


circumstances that А is aware that he is exposing 
B to considerable risk of loss, but without the in- 
tention of causing wrongful loss: A would he 
acting fraudulently, and if he intended to cause 
wrongful loss, would be acting dishonestly. In the 
former case ho would be punishable under section 
417 of the Penal Code and in the latter under 
section 420. L B Ba SHEIN v. EMPEROR, 10 L. B. R, 
866; 18 Вов, L. T. 289; 22 Ок, L, J. 721 33 


5. 494—Bigamy—Hindu Law—Daughter 
— Marriage perjormed by mother—Fraud—Marriage 
valid until declared invalid, 

A Bindu marriage is а sacrament and a marriage 
gvhich is duly solemnised and is otherwise valid is 
not rendered invalid merely because itis brought 
about without the consent of the à 
in marriage or even in contravention of an expres 

* order of the бош d жы 
y 





— a’ oT c oL - 


‚ INDIAN CASES, ; 


guardian 


[1951 
Penal Code--concld, 


А marriage tainted by fraud is a voidable trans- 
action, but it is binding untilit із set aside by a 
competent Court. Unless it is declared to be in- 
valid, it can sustain an indictment for bigamy. 
L Gaoz4 Nanp v. EMPEROR, 2 L, 285; 23 Ов. L. E on 


SS. 494, 498 -Complaint in respect 
of offence under s. 494, whether covers complaint 
in respect of offence under s. 498. See CRIMINAL 
PROCEDURE Cons, s. 199 

—— 8,498 -— licit intercourse—Specifioallega- 
tion See Carmina PRocEDURE Oops, в. 199 282 


Plaint—Amendment in absence of defendants. 
See Олуг, PRocEDURE горе, О. VI, в. 17 305 


Pleader—Women not entitled to be enrolled as 





Pleaders. See LEGAL PRACTITIONERS Аот, s. 6 
635 

Pieading’s—Attestation — Admission — Proof. 
See EvipENCE Аст, в, 70 11 


Construction —Technical defect — Inconsistent 

pleas — Ownerahip—Easement. 

lt is nob the duty of the High Court to read 
pleadings in the District Courts as strictly as they 
would be read if they were filed in the Chancery 
Division of the Supreme Court. Therefore, a 
plaintiff? case cannot be defeated merely оп the 
ground of some technical defects in his pleading 
provided he succeeda on the real issue in the case, 
Where in his plaint the plaintiff claimed the right 
of ownership ina strip of land, but in both the 
lower Courts the case was tried on the footing that 
he claimed only by way of easement the right of 
way over the defendant’s land, and this latter posi- 
tion was accepted by the plaintiff's Counsel, the 
High Court took a broad view of the question and 
declined to consider the technical objection that the 
plea of ownership was inconsistent vith the plea of 
easement. Б DHARAMDASHKAUSHALYADAS V. RAN. 
сннорл DABYABHAI, 28 Bom. L, В. 003 517 


Inconsistent positions, 

A party litigant cannot be permitted to take up 
inconsistent positions in Court to the detriment of 
his opponent, C Bama CHaran v, Кізновн MoHAN 











Roy, 85 U. L, J, 68 sos 
New and inconsistent pleas—Test for 
allowing. 


Neither party toa litigation can be allowed to 
set up an entirely new and inconsistent case. The 
plaintiff must be held to the state of facta alleged 
in his plaint or substantially consistent therewith, 
The defendant also must be held tothe state of 
facts alleged in his written statement or in harmony 
therewith. The reason for the rule is that the 
parties might otherwise be seriously prejudiced, 
The plaintiff might have received no notice that the 


. 


point would be raised by the defendant and would" 


presumably be not prepared with the necessary 
evidence, and, conversely, the defendant might be 
seriously embarrassed if the plaintiff were permit. 
ted to spring a surprise upan him in the shape of 
а new case, (onsequently, when an objection of 
us kind is taken, the test to be applied is whether 


е party aggrieved has really been taken by ' 


surprise, С Gynpur BIBI v. JOYNAL ABDIN SABKAR, 
36 O, W, N, 294; 36 0. І, J. 108 BES 


а, uXiv] 7 
Pleadings -conold, 


Я Non-transferable occupancy holding trans. 
* ferrel—Suit for possession—Co.sharer landlord — 

Plea of mon-transferability. 

16 is open to а co-sharer landlord, as such, to 
raise a plea of non-transferability in œ suit against 
him by the purchaser of a non-transferable occupancy 
holding for recovery of possession © Janu Nata 
MANDAL v Rat Онавач Koran 186 
Plea of absence of marriage ceremony, 
whether inoludes plea of invalidity. See RESTITU- 
TION OF CONJUGAL RIGHTS 150 
Praclice—Appeal—~New point, when to be 











raised, 

A Court ought поб to allow anew point to be 
taken for the first time in appeal, when it is im. 
possible for it to come to a decision on tho point in 
the absence of any evidence. A AJODHIA PRASAD v, 
Mastoan, 20 А. L. J. 92 952 


Possession—Declaration of title—Fuilure of 
both parties to prove title—Decrec, 

Where a plaintiff, who has been in possession of 
certain property for some years, short of the 
statutory period, sues for a declaration of his title 
tothe property and neither party is ablo to prove 
its title to the property, the plaintiff should be given 
a decree declaring that he is lawfully entitled to the 
property. L B Tua Lin v Р. К.Р, PALANEAPPA 
Firm, 10 L. B. В. 857; (8 Bur, D, Т. 205 400 
Dispossession — Burden of proof. 

Where a person was in possession of a certain 
property prior to his dispossession by another 
person, the oaus is on the latter to show that ho 
hada better title than the former. Pat Атари 
ВїнАвт Dixcuit v. Jiru SAHU 3 


Pre-~emption—Covenant not limited in point 
of time, validity of—Rule against perpetuities— 
Agreement to sell family property to family member 
— Specific performance. 

A covenant for pre-emption which is unlimited 
in point of time is void on the ground that it is 
obnoxions to the rule against porpetuities, 

Therefore, an agreement between the members 
of a family, that if any ono of them has to sell any 
portion of the family property, he must cffer it for 
sale in the first instance to the other members of 
the family, cannot be specifically enforced. C Ras 
BEHARI GaNGULLY v. SHABHARANJAN  SAMADDAR, 


1001 


Custom —Wajib-ul-arz—Biradaran ekjaddi — 

Uncle—Co-sharer. 

In the case of a sale of a share in a village 
the first right to purchase the property 
was given by the wajibeulearz to —biradaran 
karibi ekjaddi, then to co-sharers in the thok 
and after them to co-sharers of other thoks and in 
oas the co-sharers of the village did not take, then 
the property could фе sold to strangers. A share 
was sold toan own uncle of the vendor, who was 
not a co-sharer. On в suit for pre-emption by a 
co-sharer who was not a relation: 

Held, that the expression ‘bivadzran karibi ekjaddi? 
was a wide expressionand might ificlude own uncles 
and that, therefore, the vendee had a preferential 
right as against the plaintiff, А Sum Lar v. 
Dawnfk бихон, 19 A. 1, J, 889 617 
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Custom — Wejib-ul-arz—Cousiruciion == Cos 
sharers’ rights inter se. х 
Ап entry іп а wajib-ul-arz as to the right of pros 

emption in case of a transfer of property ran 

as follows : x 
"First to warisan ek jaddi qaribi, then to hissadars 

of the patti and then to co-sharers in the village”: 

Held, on the construction of the wajtb.ul-arz, that 
there was no right inter se between the co-sharera 
when the sale was in favour of one of them and that 
the right of pre-emption arose onfy when there was 
a sale toa stranger. A MATHURA блан v,.BAM Lar, 
Sıxan, ОА. L. J. 903 
~ Qustom—Wajib-ul-arz—Dastur déhi—Entries 

conflicting—Oustom not established—Omission of 

entry in recent wajib-ul-arz—Contract. . 

A custom of pre-emption was recorded in в 
wajib-ul-are of 1830, but the dastur dehi of 1843 
contained no reference as to the custom but rather 
stated that all the  co-sharera had power to 
transfer property in their possession: also tha 
wajib-ul-arz prepared at a Settlement subseqifent ta 
1850 contained no entry of any custom of рге» 
emption: 

.Held, that in view of the conflicting entries no 
custom of pre-emption was established. 

Held, also, that as tho period of the Settlement 
of 1830 had expired, no question of a subsisting 
contract arose in the case. А Buaawan Das v. 
Bapat Prasad, 19 A. L.J, 831 16 











“Jad,” "Ashkhas ek jaddi”, meanifgs 
of—Wife, if in "'ashkhas ek jaddi” with her 
husband. 

The word “jad,” literally interpreted, means a 


grandfather and the words "ashkhas ek jaddi” monn 
persons descended from a common ancestor, 

A Hindu woman by marrying enters into the family 
to which her husband belongs bat that does nob 
make her аз one descended from a common ancestor 
with her husband so as to bə included in the 
ontegory of “ashkhas ek jaddi” with her husband, A 
үп Pat v, Barasuis, 19 A, L, J, 820; 3 U. P, f. B. 
{A,) 197 





i9 
Mortgage—Sale— Burden of proof —Hedemp. 
tion — Fraud, 

No right of pre-emption arises in respect of a mort. 
Бада. Ibis only when a mortgage is foreclosed that 
a right of pre-emption is conferred by section 9 of 
the Oudh Laws Act, 

In asuit for pre-emption of a mortgage on the 
ground that the transaction isa sale in disgnise 
acd should be treated as such, the burden of prov. 
ing that the transaction is a sale lies heavily on 
the plaintiff. The plaintiff can only succeed by 
showing that the transaction is such as to amount 
in substance to an out and out tranafer of the prop. 
erty and the right of redemption reserved to the 
mortgagor is merely nominal. The terms of the 
transaction must be such as to render it practically 
impossible for the mortgagor ever to recover the 
property. 1f the defendant merely resorts to a 
mortgage instead of а sale for the purpose of 
avoiding pre-emption, it is perfectly within his 
right to do so, so long as the mortgage is really a mort. 

еф In orderto enable a pre-emptor to succeed 
в fraud must nob merely have been intended but 


also carried out. Ifa genuine and real right of æ 
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redemption is secured to the mortgagor, then what- 


ever the intention of the parties might hava been, 


no fratd is carried ont. 

Where a usufructuary mortgage was executed in 
which the period for redemption was fixed at 
thirty years and the intérest charged on mortgage 
money exce&ded the profits ofthe mortgaged prop- 
erty aad 1:6 excess interest was to be paid annually 
by the mortgagor: ` 

Heid, that thé transaction was а genuine transac: 
tion of a mortgage and, riot a sale in disguise, О 
BARJU PRASAD v. BISHESHAR PRASAD, 24 ©, Er 

: 4 


——— Muaf plots—Wajib*ul-arz recording custom 
. ав to share in mahal—Custom, if applicable to 
muaf plots. 


‘A village comprised about six groups of co. 
sharers, who owned between them a 20-biswas 
share, gvhich contpleted the mahal ` There were also 
owners of muafi lands and owners of resumed 
muaji lands, who had no fractional sharé but 
had their plots and the revenues assessed on them 
separately  feóorded. The wajib-ul-arz record. 
ed aright of pre-emption in case ofa transfer by 
а hissedar in the Chapter dealing with the rights of 
co-sharers dnd not in the Chapter dealing with the 
rights ‘of ownérs of resumed arid unresumed muafi 
olqjs : 

Pd, that the clause relating io the right of 
pre-emption in the wajib-ul-arz did not apply in 
саве of sale of a muafi plot, inasmuch as the 
owners of thé muafi plots were nob co-sharera in 
tite 20.bíswas share iu the mahal and as also the 
muafi plots could not be called “shares” of the mahal. 
A RADHA KISHEN v. ABBASI BEGAM, 19 A. L, а ко 


Muhammadan Law—Pre-emptor both shafi 
khalit and shafi jar—Vendee shafi khalit only~ 

{ Preferential right—Pre-emptor and vendee having 
equal status — Procedure —Pre-emption, object of. 

. Under the Muhammadan Law of pre-emption a 

person who is а shafi khalit has no preferential 

night of pre-emption over another shufi khalit by 

the fact of his being also a shafi jar. 

The prevention of the intonvenience which may 
result from the introduction of a disagreeable 
stranger is not the only object of the rule of pre. 
enipiion. The rule is also based on the ground 
that the rights of all pre-emptors having equal 
rights against a stranger dre the same inter se, and 
one pre-emptor cannot steal a march over the others 
by making a purchase behind their backs, Therefore, 
where in a pre-emption suit the plaintiff and the 
vendee are found to be of equal status, they have 
equal rights inter .seand the property should be 
divided equally between them, Д MUHANMAD 
YaKUB v. KANHAI Lat, 19 А, L. J. 869 673 
Wajib:ul-arz—Custom— Evidence, 

Where theentry in a wajib-ul-arz in respect оѓ 
pre-emption is merely an expression of the wishes 
of the co-sharers as to certain practices which the 
approve, the wajib-ul-arz standing alone, леан е 
by any other evidence, is utterly insufficient to 

ecstablish tho custom of pre-emption. A Онанль 

Ў. DWARKA 484 








INDIAN CASES, 


[1921 


t 
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Wajib-nl-arz — Custom— Partition Several « 
mahala--O/d custom among co-sharers of all mahals 

«intér se retained. д 

In the wajib-ul-arz of 1875 of a village two . 
categories of pre-emptors sharik patti qaribi and. 
sharik patti digar were mentioned in 189% there 
was & partition of the village into a number of 
mahals and a special provision was entered, in the 
wajib-ul-arz that after sharik patti qaribt and sharik 
mahal garibi co-sharers in other mahals will have 
a right of pre-emption as against an entire 
stranger to the village: 

Held, that the addition of the third category 
did not bring about an alteration in the original 
custom, which existed among the entire community, 
who owned the village, that in spite ofthe partition 
they appeared to have clearly agreed that the old 
right of pre-emption inter se should continue, and 
that this was simply a Keeping alive of the old 
custom and notin ány way abrogating or extinguish» 
ing it, A РАквно DAYAL v. Јам, Анмар, i9 A, 
L.J.9.1 646 


А Wajib-ul-arz—Muhammadan lady vendor— 
Relation of deceased husband—Sharik aziz qarib 
or sharik aziz baeed—Muhkammadan Law-—Death 
and divorce, effect: of. 

Under the Muhammadan Law death or divorce 
dissolves the tie between the husband and wife and 
on the happening of either event the relationship 
between the parties ceases, and much more во in 
tke case of a woman who after the death of her 
first husband marries inte another family. 

Tnerofore, an uncle of the deceased husband of a 
Muhammadan lady who subsequently marries into 
another family is not a sharik aziz qarib or a sharik 
aztz baeed of the lady for the purposes of pre-emption, 
A JanaNcIR KHAN v. ABDUR HAHMAN, 20 A. L. J. 56 





Pre-emption decree-—Payment not made 
within time- Decree, fina]— Extension of time— 
Court, power of. See Civin Procepurm борк, 
ss. 148, 161 А 242 

» transferability of. 

A decree for pre-emption is not capable of 
transfer, so as to enable the transferee to obtain 
possession of the pre-emptional property in execu- 
tion. Ё. MEHR KHAN v, GHULAM RASUL, 2L. 51 


Presidency Towns Insolvency Act 
aH of 1909), S. 17— Discharge suspended , 
— Suit against insolvent— Leave of Court. 

An ‘order suspending an, insolvent's discharge 
with a condition attached does not operate in the 
same way аз an order refusing a discharge. The 
effect of such an order із that the insolvency pro. 
ceedings are still pending and thata suit сапћоб 
be brought against the insolvemt without the leave 
of the Insolvency Court. L B ALLAPITCHAY v, 
S. S, A. S. Curry, 18 Вов. L. T. 192 


S. 17, operation of. 

Seotidn 17 of whe Presidency Towns Insolvency 
Act does not contain an absolute prohibition against 
the filing of suits in respect of débts provable 
in insolvenfy. It merely requires a person, who 
wishes to sue an ingolvént to qbtaim permissioi 








А. 
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Hm 
from the Insolvency Court to do so. L В Garzx. 
BURGE v. Xavier, !3 Bur L T. 197 59 
—— S. G4—Decree against insolvent—Appeal— 

Slay of insolvency proceedings—Discretion—Insol- 

_vency Court, power of 

Where an appeal has been filed against a decree 
by the judgment-debtor an Insolvency Court has 
discretion under section 94 of the Presidency 
Towns Insolvency Act to stay for good reasons 
insolvency proceedings started by the decree. 
holder against the judgment-debtor, 

A Court of Bankruptcy may, in certain circum. 
stances, go behind a judgment when it has been 
obtained by fraud, collusion or mistake, but that 
does not bind the Court to rehear the cas» as а matter 
of course, L B Mootna Dawoop & Sois Co, In re, 
28 Bur, L, Т. 220 516 


Principal and arent—Commission agent — 
Duty to supply goods - Rate 
A commission agent is not liable to supply goods 
at & particular rate or otherwise than at the rate 
prevailing in tho market at the time of supply. 
A Basu Lat Kepar Nate v, Net Ram Kalani RAM 








Document granted by general attorney not 
empowered to grant—Ratification— Principal bound, 

. A zar-i-peshgi lease was granted by а general 

attcrney who had no authority to exeoute the 

document, but ever since the date of the lease the 

owner knew of it and the lease was allowed to be 

acted upon: 

Held, that that amounted toa ratification of the 
act of the general attorney and that the owner was 
bound by the document. A MUHAMMAD HANEEF т, 
1581 PaAsAD, 19 A, 1. J, 827 768 


Probate and Administration Act 
(V of 1881), s. 23-Hindu widow— 
Reversioner—Letters of Administration, when un- 
necessary, 

Under section 23 of the Probate and Administra. 
tion Act, the widow of а deceased Hindu, who has 
an interest in the whole estate, is entitled to a 
grant of Letters of Administration of his estate, 
in preference to œ reversioner whose interest is 
merely contingent and may never become vested, 

If a deceased person leaves no debis, and 
there is no difficulty in collecting the assets, the 
grant of Letters of Administration of his estate is 
not necessary. © LAKSHMI SUNDARI v. NITYANANDA 
DHUPI 61 
— —— SS. 50, QG8—Revocation of Probate— 

Eaecutora—Occupation of estate—Inventory and 

account ~Accounts untrue—Vague allegations not 

sufficient. К 

ə. So iong as the person entitled to the estate of а 
testator has not taken it out of the possession of 
the executors, they are entitled to continue in 
occupation of the estate. 

The Probate and Administration Act contemplates 
the submission of one inventory and one account, 
which should ba filed within ong year from the grant of 
Probate, showing the assets which have come to the 

` hands of the executor and the manner in which 
gaoh assets have boen applied or jlisposed of. If 
phe exeoxtor,or administrator is not able to exhibit 


such an account within one year from the grant, 
he may obtain an extension of time from the 
Court. But the fact that time has been extended 
does nob enlarge the scope of the accoun. The 
account of the estate which is required to be ex. 
hibited, whether it is exhibited within a year or 
thereafter, is the account contemplated by the 
second paragraph of sub section (1) of section 98 
of the Probate and Administration Act. 

In order to enable the Court &o deal effectively 
with an application for revoking a grant of Probate 
on the ground that the accounts submitted by the 
executor are untrue in material respects, it ia 
essential that the applicant should in hig petition of 
objection specifically sfate what items in the account 
nre untrue; he should also state in what respects 
the item or items challenged are untrue it is not 
enough to make vague allegations that the accounts 
are untrue, C CHANDRA Kumar v, Prasanna KUMAR 
83 0. L. J, 451; 26 О, W. N 977 997 


S. 90— Hindu widow can conve 
as executriz. 

Section 90 of the Probate 
tion Act applies to all Hindus inoludi 
Hindu widows, and under that. eon, d 
Hindu widow, who is appointed an executrix is 
entitled to sell as executrix the property left by 
her husband, if no restriction is imposed on her 
powers of disposing of the property by the. Will 
which appointed her executrix, : 4 

Where a Hindu widow who is also the a i 
of her husband’s Will, sells a part of her кпк 
estate and the deed does not expressly say in what 
particular capacity she sells, but merely recites all 
her capacities and conveys the whole property and 
all the title possessed by the widow in the proper. 
ty, the sale must be taken to be effected by the 
widow in her capacity of executrix of her husband's 
Wil В Мітніват v. MEHERBAN 28 Box. L, R 868 

397 
Promissory note- Person lable t 
АЫ. o be sued 

on—Agent-—Principal—Negotiable I 

(XXVI of 1581), s. 28. „шла; Ace 

Where a-promissory note is such th 
face of it there is nothing to indicata £D nd 
promisor signed his name to the document as an 
agent, oF that he ns not intend thereby to incur 
personal responsibility, nobody except i 
can be sued on the note, ^ opt the promisor 

In a suit on а negotiable instrament to i 
provisions of Act XXVIof 181 apply, a элп 
suing on the „promissory note should not be required 
to do anything in order to discover ‘the person 
(other than him who is liable on the face of it) 
against whom he is to bring an action, C Dorea 
PRosAD SEN v. KALI CHARAN Атон Roy 742 


Provident Funds Act (IX of 
Rules regulating General Provident еа 
Assignment in favour of illegitimate child in presen 
of widow and daughters, validity of, T. 
A person made an assignment of the wh у 
Мв зар oe in favour of an eared 
gon. edied leaving a widow and ty 
i ends YO daughters, 





е 
y property 


and  Administra- 


. 
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Held, that under rule 10 (3) of the Rules re. 
gulating the General Provident Fund the assign- 
ment was ultra vires and could not be recognised 
and that the Fund must be divided between the 
widow and the daughters of the deceased in ac- 
eordande with the provisions of rule 10 (2)) L В 
Vaz v, MapDox, 13 Вов L. T, 2:2 62 
Provinclal Insolvency Act (III of 

1907), =. 22-Jurisdiction— District. Court— 

Sale by Official Receiver—Application by purchaser 

to accept his bid and declare sale to another 
~ invalid maintaina8le—Suit not necessary. 

Under section 22 of, the Provincial Insolvency 
Act a District Judge has jurisdiction to deal with 
an application by person, purporting to be a 
purohaser at a sale held by,the Official Receiver, 
to accept фіз bid and to declare the gale to 
another person invalid No regular suit is necessary 
for the: purpose. Wi RasarrNGAM PILLAI v. 
OFFICIAL Receiver, TRiCcHINOPOLY, 41 M. L. J 211; 
141 W.234 524 
S. 36—Transfer by insolvent several years 

before Ldjudication—Remedy—Transfer of Property 

Act (IV of 1882), в, 63. 

V here a transaction is several years old and 
cannot be questioned by a Receiver ог. creditor 
nnder section 86 of the Insolvency Act, the proper 
remedy is to institute a suit under section 63 of 
the Transfer of Property Act, A GAURA v. NAWAB 
MOHAMMAD ABDUL MAJID 523 
Provincial Insolvency Act (V of 

1920), S. 69—OConcealment of property— 

Liability. 

An insolvent who has the means of ascertaining 
where property of his has been disposed of, even 
if hg has not been actually a party to the making 
away with it, and who соев not use the means, 
is justas guilty of concealment, within the mean- 
ing of section 69 of the Provincial Insolvency Act, 
as if he actively concealed the locality in which the 
property actually is. А Qasim Аъ v. EMPEROR, 19 
A. L. J. 878; 44 A. 406: 22 Cr. L, J. 725 27 
- S. 78-— Provincial Insolvency dct (III of 
old Act 








1907) — Petition jor adjudication under 

—New Act not applicable. 

The provisions of the Provincial Insolvency Act, 
1920, have no application to a petition td adjudicate 
a debtor as an insolvent made under the Provincial 
Insolvency Act, 1907, which was pending when the 
Act of 192) eame into force; nor can the discre- 
tion given to the Court statedly in respect of 
applications under the Act of 19.0 be extended to 
applications made under the Act of 1907. M 
PurnPATI HANUMAYA v, BAYURI Ramayya, (1921) М. 
W.N 581 4U M L.J, 126 
Provincial Small Cause Courts Act 

(X of 1887), S. 23-—Civil Procedure Code 

(Act V of 1903), s. 24 (4) - Small Cause Court— 

Question of title—Suit transferred —Procedure — 

Appeal. 

Where a Small Cause Court, holding that a 
question of title to immoveable property was involved 
jn asnit, instead of returning the plaint to the 
plaintiff under section 23 of the Provincial Small 
Cause Courts Act for presentation ‘to the proper 
Court, sent it to the District Judge, who sent itto а® 
Munsif, First Class, for disposal: 


. INDIAN OASES, А $ 


Dl | 
Provincial. Small Gause Courts Act 


—Cconeld, . 

Held, (1) that the District Judge must be deemed* 
to have acted under section 28 of the Provincial 
Small Cause Courts Act, and not under sectiqn 24 
of the Civil Procedure Code and that the Munsif 
could not, therefore, be deemed to have tried the 
suit as a Small Cause Court under clause (4) of 
the latter section. А 

(2) that an appeal, therefore, lay against the 
decision of the Munsif. Ё. Axır DIN v. us 





S. 23—Small Cause Court suit involving 
question of title—Suit instituted in Court having 
Small Cause as well as regular jurisdiction— 
Decision as in regular suit—Jurisdiction—Irregus 
larity —Appeal. 

Where a Small Cause suit, involving a question 
of title, is institated in the Court of a Munsif, who 
possesses also powers of a Small Cause Court Judge, 
and the Munsif, without taking cognizance of the 
suit first as а Small Cause Court Judge and there. 
after transferring ih to himself as a Munsif, enter. 
tains and decides it as а Munsif, the irregularity in 
the form of the proceedings does not affect hia 
jurisdiction and consequently an appeal lies against 
his decision, С Arun CHANDRA Sean v. Ке: 


S. 35 —Small Cause Court suit —Munsif 
having Small Cause Oourt powers | transferred — 
Successor not invested with Small Cause Court 
powers— Trial of suit—Appeal, 

Where a suit of the nature cognisable in a Court of 
Small Causesis filed inthe Court of a Munsif who 
is invested with the powers of a Small Cause Oouwt 
Judze butis tried as a regular suit by his successor, 
who is not invested with the powers of a Small 
Cause Court Judge, an appeal lies from the decree 
of the Munsif and 16 is not necessary for the 
Muusif to return the plaint for presentation on the 
regular side of the Court. А ZaxigUL Hasan KHAN 
v. IMDAD ALI Кинах, 19 A. L. J. 888 573 


Sch. П, Art. 3l—Account, suit for 

— Suit on agreement to execute work. 

A suit for recovery of a certain sum of money, 
based on an agreement between the plaintiff and 
the defendant whereby the plaintiff was to supply 
raw materials and the defendant was to execute 
moulding and casting work to be paid for at 
certain stipulated rates, subject to deducticn for 
bad workmanship and subject also to the return at 
the end of each month of all such materials or 
metals as the defendant did not use for the work 
һе had to perform, is not a suit for account and is 
cognizable by a Court of Small Causes. С Russa 
ExaiNEERING Works, Lrp, v, BHaAbREsWAR Das 














Art.. 41 —Suit to recover pay. • 
ment on behalf of another—Jurisdigtion, 

A claim for the recovery of money recoverable 
under those principles of law which are codified in 
sections 69 and 70 of the Contract Act, does not 
fall within the scope of Article 41 of Schedule II to 
the Provincial Small Cause Courts Act and is cognis. 
aple by a ‘Small Cause Court. at SŲRADHANI 
DERI v. Haut ORARAN Мантох, (1921) Pat. 208; 3 P. 
L. T. 122 * 226 


ч ` 
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Punjab Courts Act (IX of 1919), 

» 5. 44—Burden оў proof—Erroneous allocation — 
Irregularity - Revision. 

* A wrong allocation of the burden of proof 

constitutes a material irregularity and justifies 

interference in revision, Ё. QANDA RAM v. Бег 


, 


Punjab Government Tenants Act 
(it Of 1893), S. B—Contract Act (IX of 
1872), ss 28, 24-— Transfer of Property Act (IV 
of 1832), 8. 43—Agreement by Government tenant 
to share whatever right may te acquired by him, 
validity of —Public policy, 

Defeudant agreed with plaintiff that in con. 
sideration of the latter helping the former in 
bringing under cultivation the land granted by the 
Punjab Government to the former as an occupancy 
tenant, the defendant would give to the plaintiff 
one-half share of whatever rights he might acquire 
in the land, The plaintiff carried out the terms of the 
agreement by contributing the necessary amount 
of labour. Defendant subsequently acquired full 
proprietary rights in the land of the tenancy. 
The plaintiff sued the defendant to enforce the agree- 
ment: 

Held, that the agreement was not againat public 
polioy aud that the plaintiff's suit must be decreed, 
L Матну v. Атлан ТТА I8 


Punjab  LImitation (Ancestral 
Land Alienation) Act (I of 19001, 
Sch.—"Heir," meaning of —Limitation Act (IX of 
1908), Sch. I, Art. 14%, 

The word “heir” inthe Schedule tothe Punjab 
Limitation (Ancestral Land Alienation) Act means 
the next heir after the death of the nlienor and not & 
remote reveraioner. 

The Act, therefore, does not apply toa suit for 
possession. by a remote reversioner of the last 
male holder, whose right to possession did not 
arise till the death of the intervening reversioner, Lu 
RULDU Sines v, SAWAL бхон 


Punjab Municipal Act (III of 1911), 
SS. З (IO), I83—Delhi Municipality—Bye. 
laws—~“Occupier,” definition of, in Act and bye-laws 
conflicting—Ultra vires, 

A bye-law must conform with the provisions of 
fhe enactment under which ib purports to be made. 


The definition of "ocoupier" as given inthe bye. . 


laws of the Delhi Municipality framed under sec- 
tion 188 of the Punjab Municipal Act is ultra vires 
so far asit is inconsistent with the definition of 
that term given in section 3 (10) of the Act itself. 

A bye-law which makes the owner of a building 
responsible, in a case where he is not in actual 
occupation of the building, for the use of the build- 
ing in a particular manner by his tenant, where he 
has no legal power to control the acts’ of his tenant 
with regard to the use of the premises leased, is 
manifestly unjust to the owner and hence unreason- 
able, 

A bye-law which is unreasonable is ultra wires, 
L Jori PERsHAD v. EMPEROR, 2 L. 289; 22 Cm, L. J. 
737 _ . 129 
Punjab Tenancey Act (XVI of 1887;, 

5.77 (V). Landlord arid tenant —Suit to recover 

price of tree cut down by occupanqy tenant— 

Jurisdiction of Civil and Revenue Courts, 


GENERAL INDEX, 


1079 


Punjab Tenancy Act—concld. 


Where a plaintiff, describing himself as the land- 
lord and the defendant as his occupancy tenant, 
sues the latter for the price of a tree cut down by 
him in contravention of the terms of his tenancy, 
the suit is cognisable by a Revenue Court and nob 
by a Civil Court. L ABDULLAH v. Bis Du 


Railways Act (IX of 1890), ss. 72, 
7G-Goods consigned under — risk-note—Short 
delivery—Suit for damages —Burd8n of proof. 

In a suit for the recovery of damages for short 
delivery, where the goods were gonsigned to the 
defendant Railway Company for carriage under & 
risk-note, ib is for the tompany to prove in the 
first place that the gobds have been Icat: that is 
sufficient in the case of an authorised risk-note to 
exempt them from all liability, unless and antil the 
plaintiff establishes those facts specified in the 
risk-note which deprive the Railway Company of 
the freedom from liability that they otherwise 
would have, L В JaxwApHBag Banpevpas Piru s. 
Burma RaAILWAYS Co, 10 L. B. В. 854; 13 Bun. L. T. 
190 ; 395 
S. 77—Goods carried to wrong destination 

—JDeterioration of goods—Suit for damages—Notice 

to Railway Company. 

Goods were delivered toa Railway Company for 
carriage to a particular destination. Owing to а 
mistake on the part of the Railway Company's 
servants a wrong label was attached to the. wagdh, 
with the result that the wagon went toa wrong 
destination. Eventually the goods arrived at the 
correct destination in a damaged condition. The 
plaintif sued the Railway Company to recover 
damages for the deterioration of the goods and it 





-was fonnd that no-notice had been given to the 


Oompany under section 77 of the Railawys Act: 

Held, (1) that the claim of the plaintiff fell within . 
ihe scope of section 77 of the Hailways Act; and 
that as no notice was given to the Company 
of the plaintiff's claim as required by that 
section the suit was not maintainable. B SHANKAR 
BALKRISHNA v, SOUTH. ÍNDIAN Raruway, 25 Bow L, 
В. 866 390 
SS. 140, 141—536 against Railway 
Company—Form of suit. See Оту FRocEDURE 
Cops, О. XXIX 128 


Rangoon Rent Act (Il of 1920), 
5. 1O— "His own occupation,” "required," meaning 
of— Interpretation of Blatutes--Glatement of objects 
and reasons. 

The words "for his own occupation” in section 
10 of the Rangoon Rent Act do not mean “for his 
own residence" only. Thus, when a landlord re. 
quires part of any premises for the storage .of his 
goods, and part for the housing of his assistants for 
whom it is his practice to provide lodging free of cost, 
he requires them for his own occupation within the 
meaning of the section, 

The word "required" in the same section does 
nob mean &bsolutely necessary, : 

The statement of the objects and reasons of a 
Skatute cannot be referred to as an ald to the con- 
strudtion of a provision contained in the Statute 
L B О, Ratszz & Qo, v, Јоѕюрн Bas. 13 Bum. L. T. 
170 e 174 : 
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- S. IO CI), proviso —Bona fide require- 
mont—"Own occupation", meaning of. 

Where a landlord alleges that he requires certain 
premises bona fide for his own occupation, within 
the meaning of the proviso to section LU 1) of the 
Rangoon Rent Act, his want of bona files may bo shown 
by proving eitherthat the premises are as a fact 
required by him for some purpose other than the 
one alleged, or that the alleged purpose is so absurd 
under the circumstances that it cannot possibly be 
bona fide. 

A bona fide requirement means that the alleged 
need is genuine and not a mere fiction It is not 
necessary íHat the need should be reasonable. 

Where a landlord requires certain premises for 
lodging qprtain. employees of his for whom be 
is bound to provide accommodation, he requires the 
premises “bona fide for his own occupation” within 
the meaning of the proviso to section. 20 (:) of tho 
Rangoon Rent Act. The expres-ion “own occupa. 
tion” in the proviso is not restricted to “personal 
ocoupsfion,' but includes occupation by the em- 
ployees of the landlord. 1, В Josseu BROTHERS 
È Оо. v, Raises & Co, 1L D. B. &. 7... 250 


Record of Rights, сору of extract from, 
failure to file, effect of. See Bombay LAND REVENUR 
Oops, з, 186H. 15 


Registration Act (Ili of 1877), s. 17 


—Adoption— Document authorising adoption — Will. 


w-Regístration necessary, 

А. Hindu, governed by the Mitakshara system: of 
Hindu Law, executed a document, headed by a 
Biatement that it was a Will, in favour of his wife, 
and after setting out that he had been severely 

for many months and not having been blessed 
with an heir-apparent concluded:— 

“I have consented to your adopting a воп at your 
pleasure and conducting the management of the 
estate in the best manner.” 

The document was not registered and after the 
death of the executant his widow adopted a son: 

Held, that, standing by itself, the document was 
no more thana prosent authority to his wife to 
make an adoption and as such ought to have been 
registered as baing an authority to adopt a son, 
not conferred by a Will within the meaning of 
section ,7 of the Registration Act, 1877; and that as 
the document was not registered, it was inoperative. 
P С JAGANNATHA GaJAPATHI ANGA Buzema DEO. 
v, Kuxsa BESARI DEO, 44 M, 733; 14 L. W. 898; 
(1921) M. W. N 718; 41 M, L. J. 648; 30 M, L, T. 124; 
28 0. W. N 874 458 
Registration Act (XVI of 1908), 

Ss. З, 17--Bainapabra unregistered—' ‘Agree. 

‘ment to lease'—Adnussibility in evidence—Con. 

struction of bainapatra. 

Before an agreement can be held to be an 
"agreement to lease” within the meaning of section 
8 of the Registration Act, it must be one which 
operates as a lease, creates an immediate and 
present interest and effects an actual demise 

The essential portion of an unregistered baina- 
patra тезӣ эз follows:—‘‘Having taken from you 
Rs. 185 on my promise to grant you a patni leaset 
with effect from this date at the annual rent of 
Ba 42-8-0,.,..., 1 do execute this bainapatra, Regis. 


* e * 
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tered putta and kabuliyat will be exchanged Watora 
the 30th Aghran of the current year”: 

Held, that the document did not воз a presant i 
demise, and should be regarded as an agreemen 
creating in the promises a right to obtain а patni 
lease on or before Lhe 80th Aghran 1819 and that 
the document, therefore, did not require rogis. 
tration and was admissible in evidence. С Hart 
Матн  BaNDoPADHYA v РвомАтнА Nata Dey 
Оноурнову, 26 О. W. М. 559 747 


S. 17--Transfer of immoveable property 
above Rs. 100 in value—Sale-deed wegistered-— 
Avoidance of sale-deed—Subsequent registered sale. 
deed. 

Immoveable property of the value of more than 
Rs 100 can only ba transferred by a registered deed, 
and when а deed of sale has been once exocuted and 
registered in respect of such property, itcan only be 
avoided by a subsequent registered transfer. P 
E8TISHAM ALI v, JAMNA Prasad, 240 О. 272; 15 L. 
W. 104; 80 M. È. T. 132 299 


55.82, 83—Trial without permission of 
proper authority —Acquittal—Second. trial with per- 
mission of proper authority—Criminal Procedure 
Code (Act V of 1893), s. 403. 

No prosecution for any offence specified in seo- 
tion 82 of the Registration Act саң бз commenced 
without the permission of one or other of the officers 
referred to iu section 83 of the Registration Act. 

The acquittal of an accused person, who is tried 
for an offence under section 8? of the Registration 
Aot without the permission of one or other of the 
oflicers referred to in section 83 of the same Act, 
being illegal, does not bar his second trial for the 
same offence after the requisite permission of the 
proper authority has been obtained, inasmuch as 
to bar a second trial the order of acquittal must 
have been passed by a competent Ооп, 
MOHAN Lan v, EMPEROR, 22 CR. L, J, 760; 19 A. L. J. 
813 142: 


Res judicata—Consent decree —Co-defendant — 

No conflict of interest between co-defendants 

A consent decree is just as binding on the parties 
as а contested decree, but’ it has not greater vali- 
dity than the compromise itself. 

Plaintiff instituted a suit for accounts against 








‘defendant, who had acted as the agent of the 


plaintiff and his brother, who was made а pro forma 
defendant. The brother had instituted an earlier 
suit for accounts against the defendant, making the 
plaintiff a party to it as a proforma defendant. 
That suit had been decreed on compromise as 
between the plaintiff and the principal defendant in 
that suit: 

Held, that.the compromise decree could not 
operate as res judicata, inasmuch as there was no 
conflict of interest and no decision as between the 
defendants themselves, nor was any decision as 
between them unecessary in order to give appropriate 
relief to the plaintiff in that suit and also аз there 
was no adjudication by the Court in that suit, 
the десте being фу consent, © RAJENDRA KUMAR 
Boss v. Biswarup Ory, 35.0, L, T. 173 603 
Judgment declining to adjudicate cannot 
operate as %өв judicata, ° 





* 


„Жо. _. 
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A judgment declining to adjudicate проп a matter 
cannot operate as res judicata. A Олива v. NAwaB 
MOHAMMAD ABDUL MAJID 523 
Two suits tried together —Issue same in both 
suiis—Appeal in one suit—Decree in other suit 
operates аг res judicata. b 
Mhere two suitsin which the same question is 





‘in controversy are tried together and the evidence 


is the same, but two separate judgments are 
delivered and an appeal is filed only against the 
decree in one suit, the decision in the other suit, not 


` having been appealed against, operates as res judicata 


in the former suit. 42 GANGADHAR  KALWAR v. 
SEKALI TELIxI, 84 О. L. J. 241 514 
Restitution—Inherent power—Civil Procedure 

Code (Act V of 193+), ss, 143, 15L. 

An Execution Court is competent, in the exercise 
of inherent power, to make an order for rastitu- 
tion even in cases not comprised within the ter.ns 
of section 144 of the Code of : ivil Procedure. 

Quite apart from section löt of the Code of ivil 
Procedure, a Court might rightly consider itself 
to possess an inherent power to rectify the mistake 
or omission which has been inadvertently made. 

An Execution Vourt his ample power to make an 
order to prevent what would be essentially a 
miscarriage of justice. © КліснАВАХ BHUYIA v. 
Dest PRosap Buakor, 85 C. L. J, 68; 20 C. W. “364 
Restitution of conjugal rights— 

Custom —Chadar andazi, woman surprised into— 

Discretion of Court - Pleadings—~Plea of absence of 

ое ceremony, whether includes plea of invali- 

aby. 

‘The issue of a decree for restitution of conjugal 
rights isa matter entirely within the disc.etion of 
the Court and where a widow, who may have been 
surprised into a chadar andazw ceremony with her 
brother;in-law, without delay repudiates the rela- 
tionship and goes off to her own family, the 
husband’s claim for restitution of conjugal rights 
should not be decreed 

The denial of a. marriage ceremony in answer 
to a claim for restitution of conjugal rights covers 
the plea that the marriage, if performed, was other- 
wise invalid L Bam Jawarv Goran'gasp 150 
Riparian Owners, rights of—trescription. 
See WATERS, LAW OF 158 
Sale —Ghatwali or Police jagir. 

A Ghatwali or Police jagir is saleable im execution 
of a’ decree, subject to the right of Government to 
prevent the sale on the ground that the Jagirdar 
or Ghatwal is liable to Government to render 
kolice and public duties. Pat Внікнамвев SINGH 
v Buaso Harr Marwari, 2 P L Т. 74: 524 
Shamilat land-Co.sharevs, rights of—Co- 

sharer asserting eaclusive right to abadi land — 

Ejectment ` 

*No individual proprietor can appropriate to himself 
& portion of the cemmon land and use it in such 
& way as to affect the rights of all the co-sharers. 

Where а co-sharer asserts individual rights to 
a peice of abadi land which he does not possess, 
he is liable toeviction at the jpstance of the other 
co-sharérs, inasmuch as such an act of tresp iss can 
jn no way be remedied dt partition, L, Савнід v 
Maya Bay ү ә 

. 
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Small Cause Court suit—Munsif* having 
Small ‘que Uourt powers traasferred—Succezs Ir 
not inves‘ed with Small faase Court powers— 
Trial of suit—Appeal, fee PROVINCIAL SMAGU 
Cause Counts Аст, в. 55 573 


Specific performance—Contract of sule~ 

Title doubtful. * 

Jn a suit forthe specific performance of a contract 
of sale the defendant is entitled to resist the claim 
successfully if the Court considers the title of the 
plaintiff, though not bad, yet so doubtful as to 
make considerable the probibility of iisivation onsu- 
ing agaius& him, especially wheh the title appears 
to have been conveyed оп behalf of same minors 
who might possibly on attuininzy majority a-sert 
some claim against the property. The unwilling- 
ness of the Court to allow such a claim of the 
plaintiff would be increased, where the title depends 
on a question of fact to be proved bv oral testimony 
of witnesses whom, at the tine when the con- 
troversy is raised, it may ba difficult to find or who 
may be dead or out of the jurisidiction.  W 
BALLABHDAS о KANBALYALAL 8 
Vendor and purchaser Registration $-Title — 

Equity—Inquiry—Tenant in possession — Agreement 

to sell io tenant—Sale to third person, validity 

of 

No purchaser can protect himself merely by 
registering his document of title, against the title 
of а person in possession of the property, the sub. 
ject-matter of his sale-d-ed, and if he ignores that 
possession and fails to make inquiry into its nature 
and origin, he will be affected by all the equities 
which the peraon in possession is proved to have. 

Ifa tenant is in possession of certain property 
with an agreement in his pocket to become the 
purchaser of the property, that circumstance gives 
him an equity repelling the claim of a subsequent 
purchaser who makes no enqniry as tothe nature 
of his possession В Vixavaxnao Moresnwar NATU 
v. GyanopA Harga Navang, 23 Bow. L. dS 


Sp'*cific Relief Act (I of 1877), s. 9— 
Suit tor possession of land-—-Order under s Led, 
Code of Uriminal Procedure, does mot amount to 
disturbance of posses-ion : 
An order of a magistrale made under the pro. 

visions of section 144 ої the Criminal Procedure 

Code, directing а party to abs‘ain from entering 

a land, has not the effect of disturbing either title 

or possession, though it may prevent and does 

prevent the exercise of the mghta which a person 
ja possession would otherwise be entitled to exercise 
during the continuance of the saido.der. C NasiRAN 

Bist v. SALIM AKANDA 5/2 

S. Zl, scope of. See Pantnersnip 204 

S. 45—Mindamus to Chief Revenue 

Authority to refer case to High Court—High Court— 

Jurisdiction —Government ol India Act (a & о Geo. 

V,0.6 ), 19 Б, з 106 (2). 

A High Court has no jurisdiction to issue an, 
order to the Chief tevenue Authority under section 
45 of the Spacific Relief Act to refer a case to 
the High Court under section 51 of the Income Tax 
Act, inasmuch аз the isiue of an order under sec- 

ation i of the Specitio Relief Act being in the 
natare of &mindamis, is an exeroise of original 
jurisdiction and a High Oourt is prohibited from 
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issuing such an order in its original jurisdiction by 
section 108:0f the Government of India Act and 
section 52 of the Income Tax Aot itself. 

An application for an order under section 45 of 
the Specific Relief Act against the Ohief Revenue 
Officer* is a “proceeding” against him within the 
meaning of the section. Wi Caizr COMMISSIONER oF 
Income Tax: MADRAS v, NORTH ANANTAPUR GOLD 
Mines Lr», 14 L. W. 108; (1921) M.W. М, 692; 
44 M. 718; 41 M. L. J. 177 682 

SS. 45, 468 — Letters Patent (Вот,), cl. 89 

—Order refusing ‘application under s. 45— Appeal 

to Privy Council—Cjuil Procedure Code (Act V 

of 1908), s, 1109 

The words used in section 48 of the Specific 
Relief Act are comprehensive enough to include an 
order rejegting an application under section 45 of 
the Act,so that where the application is rejected 
by a Division Bench, an appeal lies to the Privy 
Council from the order rejecting the application if 
the condition relating to subject-matter, as provided 
in section 110 of the Civil Procedure Code, is satisfied. 
B Атсбок AsupowN Co, v. Tas Ogier REVENUE 
AUTHORITY, Bompay, 28 Bom. L, R. 1182 9 


Stamp Act (il of 1899), ss. 35, 62— 

Unstamped receipt-- Offence— Penalty. 

In connection with receipts for money, which 
are unstamped, the Stamp Act provides for the 
payment ‘of the stamp duty and penalty, bub not for 
a prosecution under the provisions of the Act. 

Where а person files an unstamped receipt for 
money, and there is nothing to show that he was 
given an opportunity of paying the stamp duty 
and penalty, or that he had any criminal intent, 
his conviction under section 62 of the Stamp Act 
сайпо& be sustained. Pat Nesar CHARAN BARU v, 
Emperor, (1021) Рат. 178; 8 U. P.L. В. (Par.) 88; 
2 P. І, T. 623; 22 Cr. L, J. 766 286 


Subrogation—Intention—Presumption. 

In order to entitle a person (not в puisne mort. 
gagee or a tenant), who took a conveyance of the 
interest of a mortgagor by advancing him money 
by which & decree in respeob of the mortgage was 
paid off, toclaim any right by subrogation, it is 
necessary for him to show that there was an in- 
tention to keep alive the mortgage seourity. 

Although there is a presumption that & person 
intends to keep alive a security when it is for his 
benefit to do so, yet the Court cannot act upon 
that when no question on the point was raised in 
the Court of first instance and the party (against 
whom the presumption is to be made) had no 
opportunity of meeting such a case or the presump- 
tion. C Ani MAHAMMAD KHAN v, MAHARAJ d 


x 
Succession Act (X of 1865), ss. 2, 

33 1—Hindu convert to Christianity—Succession— 

Power to elect, 

Where a Hindu convert to Christianity dies a 
Christian and intestate, succession to his estate is 
governed by the Succession Act and not by the 
Hindu Law of succession. 

A particular subject can settle in India by 
exercising—whatever be his religion—his power of 
testacy, and definitely declaring how he desiges 
his affairs to be regulated so far as his own 
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individual property is concerned, but where he does 


ү {1901 т. 


nob do so, itis not for the Court to enter троп am ` 


examination of his conduct, P C Kaxawar v. 
DIGBIJAI SINGH, 48 A. 525; 15 L. W, 1; 80 M. L. T. 47: 
42M.L.J.87 . 559 
5. 167. 481 





See Winn . 


Succession Certificate Act (VII of. 


9), S. 4—Suit by creditor against heirs of 
deceased debtor— Succession Certificate. 

A creditor of a deceased person is not required 
to'take out a Succession Certificate in order to 
be able to sue the heirs of the deceased, or one of 
them, for the recovery of his debt. A Suani Jan 
v, WARIS Aut, 19 A, L. J. 423; 48 A, 493° I 


Surety for appearance of accused 
—Money deposited by surety—Fine—Recovery from 
surety’s money. 

Fine cannot be deducted from the money de- 
posited by a surety for the appearance of, the 
accused, even if the surety and ‘the accused are 
brothers andeven if they be assumed to be 
members of a joint Hindu family. A GIRDHARI Lan 
v, EMPEROR, 19 А. L. д. 857; 22 CR. L.J. 744 136 


Tenants-in-common --Ouster — Continu- 
ous enjoyment—PFossession, fee ADVERSE POSSES- 
SION 552 

Transfer of case. 
CEDURE CODE, s. 526 


See ОвІмІХАТ, тар 
Transfer of Property Act (IV of 


1882), s. 10—Sale—Ayreement|by vendee to sell ` 


to vendor and to no cne else on price paid—Res- 

traint on alienation— Agreement not valid. 

A vendee of certain properties executed a separate 
dccument in favour of his vendor on the same 
date on which he got the sale-deed, in which he pro- 
mised that when he or his heirs would want to trans- 
fer the properties purchased, then he or they would 
sell them to the vendor for the same pricé which 
he had paid for it and would not sell them to 
any one else and that any transfer to any other person 
would be illegal : i 

Held, that inasmuch as practically the two doou- 
ments read together constituted a transfer of prop- 
erty subject to в limitation absolutely restrain- 
ing the transferee from parting with or disposing 
of his interest in the contract, the agreement in 
substance amounted to an absolute restraint on 
alienation and was unenforceable, A Dor SiNGH w. 
Кнов CnAND, 19 А, L. J. 848 1 
——— S. 35. See WILL 481 

S. 36—Construction of — conveyance— 

Landlord and tenant—Rent. 

A permanent tenure held by B, and QC. under 
А. was sold on the sth Аввіп 1822 to D, 
under & conveyance by which D. took upon herself 
the liability to. рау the rent of the tenure which 
was annually payable to the landlord in two 





instalments in Magh and Falggon. On the 26th, 


of Assin 1822 A. also’ transferred the landlord's 


interest to D, In a suit for rent brought by A. 


against B, С. апа р. for’ a period from Baisakh to 
4th Assin 1322: z 
Held, (1) upon the construction of the conveyance, 
* that as between B, C. and D$ D. wag liable for 
- the rent of 1822; ` 
H 2 


` ` 
. Vol, LXIV] * e 


Transfer of Property Act-—contà, 


' '(8) that as between D.and A the ront was to be 
“deemed to have accrued from day to day, having 
regard to the provisions of section 36 of the Trans- 
fer.of Property Act. © Віквам Kumar BOSE v. 

Monir KRISHNA KUNDU 
- S. 4 I — Transfer by ostensible owner—Title 
í(o—EÉnquiry. 

A mortgagee who takes a mortgage knowingly 
from a sister's son of the last Hindu owner of the pro- 
perty, ought to make enquiries as to whether there 
are any collaterals of the last owner in existence 
and if he does not make any such inquiries, he is 
not entitled to the protection of section 41 of the. 
Transfer of Property Act. A Barru Mau о, Вам 
KisnuN, 19 A. L, Ј, 11; 43 А. 263 14 


5.43. 
‘Act, s. 8 


S. 43, applicability of. 





See PuNJAB GOVERNMENT TENANTS 


18 


See MORTGAGE 








S. 53—Transfer by insolvent several 
' years before adjudication. See PROVINCIAL INSOL- 
. vexcy Аст, s. 86 523 
= Ss. 54, 129 —Transfer of property in 
.lieu of dower—Rogistration, See MUHAMMADAN 











. LAw—DowER 126 
—— S. 59-—Sale—Agreement to re-convey— 
Mortgage — Registration. 


If a document of sale is executed, and then at 
ihe same time or almost аё the вате time another 
document is taken from the purchaser, which gives 
rights to the vendor, contrary to the rights parted 
with in the sale-deed, the second is a document 
which requires registration, because .its effect is 
really to change the sale-deed into a mortgage, 
and such a transaction must be effected in the case 
of property of over Rs. 99 by a registered document, 
B Bana КнАхрАрА v, Sapasuiy Harr Оніулті, 23 
Box. L. B. 1066 294 
S. G9 - Morigage—Power of sale—Interest 
+ —Default in payment, ў М 

A mortgage-deed provided, inter alia, that the 
mortgage-money would be payable one year after 
the date of the deed aud that the mortgagee would 
have power to sell the mortgaged property if 
defavlt was made іп the payment of the mortgage. 
money on the due date, or if interest amounting 
at least to Rs, 500 was in arrears and remained 
unpaid for three months after becoming due. Before 
the date fixed for the payment of the mortgage- 
money the mortgagee sought to sell the property on 
the ground that interest exceeding Rs. 500 had 
been in arrears for three months after becoming 
due: 

Held, that tha mortgagee was not entitled to sell 
the mortgaged property, inasmuch аз the intention 
of the mortgage-deed was that the money should 
Ye advanced for a year certain, and that if the 
mortgagee was willing and the mortgagor paid 
the interest regularly under the terms of the 
inortgage-deed after the expiration of the year, the 
mortgage would continue; but that there was nothing 
in the deed which would lead the Court to suppose 
that tife parties intended thai» the powtr of sale 





should be exercised before the expiration of that year. e 


B Jano? Тела & Co, v. PEEBBHOY Арами, 23 Box. 
1, B. 1241 ° 634 
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SS. 83, 84—Morigqge —Dzposit of full 
amrunt—Notice served on mortgagee —Refusal to ace 
cept — Withdrawal of deposit by mortgagor —Interest, 
ceasing of. 

- Where а mortgagor deposits the full amont of 

the mortgage-money under section 5! of the Transfer 

of Property Act and has proper notice served on 
the mortgagee bat on the mortgagee appearing in 

Court and refusing to accept the money the mort- 

gagor himself withdraws the money, the interest 

nevertheless c»ases to run fron the date of the 

deposit. А Huxam біхан т. Basu Lar, 20 A. i 7l 


SS. 83, 84—Mortgage —Deposit of mort. 
gage-money—Minor qortgagee—Guardian ad litem, 
appointment of —Mortgagor, duty of —Intgrest, when 
ceases to run—Fresh deposit of interest—Civil Pro- 
-cedure Code (Act V of 1908), О. XXXII, т. 4, 

Per Curiam (Stuart, J., dissenting).—In depositing, 
the morigage-money uuder section 83 of the Trans. 
fér of Property Act it is the duty of the mortgagor, 
in cases where he is dealing with a minof nort- 
gagee, to take all steps which are necessary to 
‘procure the appointment of a guardian ad litem. 
He must apply to the Court and must bring before 
the Court some person who is willing to act as 
guardian, or, failing that, he must satisfy the Court, 
in whatever way he can, that there is no person 
to his knowledge who is willinglo accept the duty 
of a guardian and he can then ask the Court to 
take action under Order XXXII,. ra 4, 
Oivil Procedure Code. Until а guardian ad 
litem of the minor mortgagee is appointed, the 
mortgagor has поб “done all that had to be 
done by him to enable the minor mortgagee, to 
take the money out of Court” and consequently 
interest on the mortgage-mouey does not cease to 
run from the date of the deposit. 

Where, therefore, the full amount of mortgaga 
money was deposited on the 24th of Septembar 
1913 in favour of some adulb and some minor 
mortgagees, but the guardian ad litem of the minor 
mortgagees was not appointed until the 15th of May 
1914: 

Held, that interest on the mortgage-money did 
not cease to ran till the 15th of May of 1914, 

Held, also, that afresh deposit of interest due 
from the date of deposit of the mortgage-money 
until the date of the appointment of the guardian 
ad litem could be made, 

Per Stuart, J—A mortgagor has done all that has 
to be done by him when he deposits the mort. 
gage-money due onthe date ofthe deposit, when 
he presents a duly, verified petition and wheu he 
states bo the best of his knowledge and ability the 
correct address of au adult mortgagee and in the case 
of a minor mortgagee, proposes a suitable person ag 
a guardian ad litem: If he honestly carries out that 
duty to the best of his ability, he should be exone- 
raged from payment of subsequent interast if that 
person refuses to accept the office of guardian 
ad litem, Hach case should be looked at upon ita 
merits. А Kannoo Mar v. INDERPAL SINGH, 19 A, 
L, J. 893 07 
—— — 55.83, IOS —Morljage —Tender— Deposit 

--Mortgagee minor—Guardian ad litem not ap. 





А е е 


1084 


Transfer of Property Act—concld. 


pointed, effect of— Mortgnge entered in name of minor 
by joint Hindu family —Tender to managing member 
valid, 

Where a deposit of the correct amonnt was made 


under section ^3 of the Transfer of Property Aot. 


by the fhortgsgors in favour of a min^r mortgagee, 
bat no step was taken to have a guardian ad litem 
appointed by the Court, although a notice of the 


' deposit was issued to the mino: mortgagee under 


* 


the guardianship of his father: 
.Held, ina suit fgr redemption of the mortgage, 
that the minor wag nob bound hy those proceedings 


under, section чч «f the Transfer cf Property Act ` 


and that consequefitly the running of interest did 
not stop. 

. Where a mortgage ja exegited in favour of а 
minor butte transaction is really entered into by the 
joint Biudu family.anoffer to pav tha mortgage money 
when the mortgag»e is still a minor to the manag- 
ing member of the joint family is a good and 
valid tender in the eye of the law. А Su&go Sarin 
v. ВАМ Lacan Das, WA, L f. 852 4i3 


S. 9!— Mortgage- -Property attached and 
sold im exe ution of money-decree— Attachment, 
whether creates charge—Auction-purchaser and 
mortgagee, rights of. 

f An attaching creditor does not preb а charge on 

the attached property by virtue of the attachment. 
Where a mortgaged p'operty is attached and 

sold in execution of a money-deeree, but during the 
inteeval betweeh the attuchment and the sule the 
mortgagee obtains a decree for sale on his mort. 
gage, he is entitled to bring the p opeity to sale 
and the auction purchaser undar the meney-decree 
ganjot claim to hold the property free from the 
mortgage on the ground that the attaching credito: 

was no» made я pa ty to the ‘mortgage suit L В 

Has Sov. A. T. K. P. L. M. Cuerry, 13 Bog. L T. 

221 525 

Trustee, removal of—Trustee and archako, com. 
bination of offices of—Specilio trust. See (IVIL 
FROCEDUEX CODE, в. Y2 816 


U. P. Court of Wards Act (V of 

1912;, SS. 8, 11, 4 é—K-ense of estate —Acts 

done duri superintendence, effect on f 

After a рг liminary decre» for sale on a mortgage 
was passed, the estate of the judymeus debtor was 
taken under the superintendence of the + ourt of 
Wards іш the proceedings for decree absolute the 
Court of “aris represented the judgmens-uebtor, 
bat after the final decree was passed the estute was 
released from its siperintendence. ]n execution 

roceedings it was contended on behalf of the 
appellant” that the decree absolate was not binding 
on him, аз it was made against the Court of Wards 
which had no jurisdictzon to represent him : 

Held, that in the absence of evidence to the 
contrary; it could uot be presumed that the release 
operated retrospectively 80 48 to invalidate the acts 
which hud been done by the Court of Wards while 
it was insuperintendence P С Na&iNDRA HAHADUR 
OUDH COMMERCIAL HANE, LD, FYZAB D, .4 





SINGH V 
qua Bp эз A, 348. 0 О, 1.857; ( 922) M W.N. 
61; 26 C. W. N. 820; 32 M, L, T, lis, 42 M, L. 4 
ч 187 
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U. P, Land Revenue Act (lof 1901), 
S.233.K,—bartitien—Abadi land | Jurisdicrion 
of Cwil Courts—“Partition” in s «8. k , meaning 
of. 

The jurisdiction of a Civil Court ia barred under 
the provisions of section 248 (Е of the U Р. land 
Revenue Act as regards the division of abadi lend 
or which no revenue is assessed ғ 


The word "partition" in section 233 (kY of the, 


U P. Land Revenue Act means the division of a 
mahal or of a part of a mahal into two or more 
portions, О Suiau KUNWAR v. FATEH SINGH, 24 О, 
C, 268 2€5 
S. 233 (K)— Partition. proceedings pend. 

ing— Question of proprietary title - Suit in Civil 
` Court not maintainable, 

Where partition proceedings have begun iu & 
compi tent Revenue Court, it із поб open to a party 
to the proceeding to come to the Civil Cours and 
raise there а question of proprietary title ав to 
the property in question in partition, which it is 
open to him to raise befure the - ourt dealing with 
the partition, 

"The fact that the partition proceedings are carried 
to a completion before the Appellate ourt is able 
to deliver its judgment in the ivil Court, does not 
affect the case, "Ihe question of the maintainability 
of the suit is & matter to be considered in con- 
nection wish the circumstances which exist at the 
time when the suit is brought into the Court A 
RAM SUBHAG Sines v Die NARAIN SDGS, 9 А LT. 


86: 438 


U, P. Municipalities Act(II ^f 1°16), 
S. 295 Rejusul to pay Municipal charge ~ Offence 
—Obstruction ‘ 

A refusal to pay a Municipal charge is not an 
offence 

An advico to a person поб to pay a Municipal 
charge to a Municipal peon does not amount to 
obstruction ofa Municipal servant in the performance 
of his auties А BarpEo PANDEY v. EMPEROR, 9 
A.L.J. 914, 22 CR L . 783 30 
S. 3 24d —Suit against Munici:al contractor 

for damages by lessee of Mandi, whether maintain. 

able, 

A suit by the lessee of a Mandi against a 
Municipal contravtor for damages, caused by the 
latter unlawfully stacking building materials on the 
land of the vandi and thus depriving the lessee 
of tbe use of the land, is maintainable To such 
a suit the provisions of section 24 of the U. P. 
Municipalities Act have no application A MOHAMED 
GHAZANFAR-ULLAH V Basu Lab, У А 1, 4, 5.1; Ф А, 
6 4 


Vendor апа purcnhaserc- Possession of 
property sold delivered to vendee —Interest on unpaid 
purchase-money— Equity. 








Where в purchaser enters into possession of the. 


property purchased, the vendor is entitled in equity tø 
interest on the unpaid purchasg-money from the 
da e on which the purchaser takes possession, unless 
there is something in the contract which necessarie 
ly impo te the opposite В PANDURASG BALAJI €. 
MAHADEO GOPAL 106, 23 Box L. В. 1000 492 


Wagering co* tract Relirery - Intêntion, 


When pereons who are'in a position to carry: 


out а contrach at the time of making the contract 
NM 
в 
e. 


"en oc 


* Yel, LXIV) x К 


Wagering contract—soncid. 


or can reasonably be expected to be in that posi- 
tjon when the time of performance falls due, con- 
tract to receive or deliver goods at a future date, 
- Such contracts are not necessarily wagering con. 
tracts because an element of speculation enters 
into them, even if the contracts provide for the 
alternative of receiving or paying on differences 
instead of for actual delivery. 

In arriving at а decision whether such contracta 
are or ate not contracts of wager, it is important to 
determine whether the parties intend to take 
delivery ; another essential is "whether the parties 
are dealing with actual commodities that they are 
handling or expecting to handle, or agreeing to 
settle an account according to fluctuation in prices 
of commodities in which they do not have and 
cannot expect to have any real title. А Sri Newas 
v. Rampnro, '8 A, L J 624 44 A, 585 65 
Speculation —Defence evidence — Court, 
duty of. See Conrract Act, s. 80 


Waiver by conduct, See Contract, Act, 
8, 64 461 


Waters, law of —Stream, what is—Riparian owners, 
rights of - Prescription. 

The word ‘stream’, in its primary and natural 
sense, denotes а body of water having, as such 
body, а continuous flow in one direction, 
Water, whether falling from the sky or escap- 
ing from a spring, which dees not flow onward 
with any continuity of parts, but becomes dissipated 
in the earth's strata, and simply percolites through 
or along those strata, until it-issnes from them at 
a lower level, through dislocation of the strata or 
otherwise, cannot with any propriety be described 
as a stream and the principles which regulate the 
rights to water flowing in known and defined 
channels, whether upon or below the surface of the 
ground, do not apply to sncha water. An owner 
through whose lands such water passes is entitled to 
appropriate as much of it as he requires without 
regard to the requirements of owners lower down, 

A right to the ise of such water cannot be 
acquired by prescription, Le Nacina Since а 

“45 
WIN —Bequest. with condition precedent—Performs 
ance of condition becoming impossible—Bequest cannot 

take effect discharged of condition. . 

The ascertainment of а testator’s intention shown 
by his Will cannot ba varied by events which ocour 
afterwards. That intention must be determined 
from the terms of the bequest, and when the per- 
formance of a condition appears to be the motive 
of the bequest, the impracticability of the perform. 
ance will be в bar to the claim of thelegatee. In 
such a case the bequest does nob take olfeot, dis- 
oharged of the condition. 

Where acondition preosdent becomes impossible 
to%e performed, even though there be no default 
or laphes on the parvof the devisee himself, the 
devise fails. 

A Will provided that the legatee shall realise 
debts that may remain due from the testator's 
debtors, that he shall excavate a tank and remove 
thereby “the water djfi»ulty of.tif& public, and chat 
he will appropriate to himealf the surplus, if any. 
However, hefore his dedth the testator excavated 

* 
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Will—confa. 


the tank himself. The question was whether in 
such circumstances the bequest would operate: 

Held, (11 that no gift was intended at all unless 
and until the condition as to excavation of the tank 
was fulfilled; 

(2) that the motive of the testator havingebeen 
fulfilled by the excavation of the tank by himself, 
the Will could not take effeot. С RaxENpmA Lat 
аноѕе v, RAKHAL Das Roy, 88 C. L.J, 418; 26 O. W. 


N. 378 : 977 


mg construction of—Devise With power of ap. 
pointment—Restraint on alienation— Absolute estate. 

A testator devised certain prope! in favour of 
his nephew for his life-time and cted that he 
should, ont of the rents of the said "house, defray 
all the expenses for doi&g repairs thereto and pay 
the bills for assessment thereof and sfonld ap. 
propriate to his own use the nett amount of rent, 
The Will further provided that the donee could not 
either sell or mortgage the property and that after 
his donee's: death the property should be received, 
by such persons andin such manner and iņ such 
proportions as he donee) might by his Will or by 
any deed or writing whatever appoint, and if he 
should not have made his Will or a deed or writing, 
the property was given in gift after his decease 
to his children in equal shares: 

Held, that the donee took an absolute estate 
under the Willand that the restraint on alienation 
was of no effect, since when there was a pcwer to 
appoint by deed or writing that necessarily implied 
that the power could be exercised during the life 
of the donee. В Barus: Ёоѕтамл KABAWALLA v. 
Haz1 Isxain, Бал Анмер, 28 Bom, L. B, 1269 644 


Disposing mind—Proof, Й 
It need not be proved that a testator, in order 
that his Will may be found good by a Court, was 
in & perfect state of health, or that his mind wag 
so clearas toenable him to give complicated in. 
structions Itis sufficient if ib is práved that he 
was able to give the outlines of tlie^münner in 
which his estate was to be disposed of, and was 
able, when the result of the lawyer's efforts was 
read ontto him,to underatand that his instructiony 
in the main had been complied with. GORDHAN- 
DAS NATHALAL v. Bar SuBASJ, 28 Bow, L, R. C69 
; : 257 
Election, doctrine of —Beneficiary can  ques- 
tion prior transaction of testator—Transfer of Pro perty 
Act (IV of 1882), s, 85—Succession Act (X of 1365), 

s, 107 
Although the doctrine of election provides that 
& man is not at liberty to take under & deed or 
Will and at the same time to dispute the operation 
of that deed or Will ic other respects, yet à person 
who accepts the benefit under a Will is not pre- 
cluded from disputing some transaction in which 
the testator was engaged long befofe his death 
and which is not the subject of the Will atall M 
ВАМАҮҮА v. MAHALAKSHMI, 14 L., W. 83; (1921). M. 
W. N 434 481 


Life-estate to daughter and remainder to 
testator's heirs -Construction of Will ~Heir, 

° testator, by his Will, devised certain properties 

for’the maintenance of his childless widowed 
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or his.son's воп 'or*any other -heirs.should - get the 


same properties: ^ - 
a 


' Held, on a construction of the Will, that-upon the 
deaths the-tenant.for life (i e. daughter), the pro- 
perties would pass to ithe person or persons who 
was. ог were the-testator’a* heirs on the death of 
the tenant for life, and’ 166 to the. person who was 
the,heir bf the testator at the date of his déath, 
C Казам: Kant Monpat v, KANTI QHANDRA MONDAL, 
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daughter ánd provided. that after het death his son 


А ПШ ‚ : 

(1921 , 
Workman's -Breach of Contract. 
Act (XIII of 1859), s. 2—Musician—. 


` Artificer ~Advance—Discretion of Magistrate. 
À person who plays a-musical instrument in. dà 


: band i is notan, artificer, workman or. labourer within , 


the meaning of :those words ав, used 
Workman's Breach. of Contract, Act. 


-Under section ‘2 of the Workman’s Broach af - 
Contract Act, as amended by Act XII оё.“ 1420, а 
Magistrate has complete discretion to ordé ;éither 
ihe re-payment of the advance or the perí.cmance 
of the work. *U B-Naa Tua Gran v, N aBa E,. 
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